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DIGEST  OF  CASES 


DECIDED   BY   THE 


SUPREME  COURT  OF  CANADA, 


Abandonment. 

See  INSURANCE,  MARINE,  2,  5,  C,  9,  15,  19.  20. 

Abatement. 

See  ACTION,  5. 

Absent  and  Absconding  Debtor. 

See  CORPORATIONS,  5. 

Acceptance— Evidence  of. 

See  SALE  OF  GOODS,  6. 

Accident. 

See  ACTION,  5,  8. 

RAILWAYS  AND  RAILWAY  COMPANIES,  2,  7,  23,  26, 
4(!,  49,  50,  57,  58,  6G,  69. 

INSURANCE,  LIFE,  7 

LANDLORD  AND  TENANT,  li. 

Accord  and  Satisfaction. 

See  CONTRACT,  2. 

Account- Decree   for— Imputation   of    payments—Appropriation 
by  debtor — Statute  of  Limitations. 

Set'  PAYMENT,  5. 

2.    Action  of — Proceeds  of  sale  of  timber.  .     ^ 

See  TIMBER.  5. 

CAS.    DIG. —  1.  ■        _      -  ■ 
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Account — Continued. 

3.    Action  en  reddition  de  compte — Contradictory  averments  in 
plea — Effect  of —  Unsworn  account. 

In  an  action  en  reddition  de  compte  by  an  assignor  against  his  assignee,  the 
•  assignee  by  liis  plea  answered  that  he  wtts  not  bound  to  render  an  account,  and 
at  the  same  time  alleged  that  he  had  already  accounted  for  the  moneys  as 
garnishee  in  another  suit,  but  he  produced  an  unsworn  account,  and  asked  the 
court  to  declare  the  same  to  be  a  true  and  faithful  account  of  his  administra- 
tion, and  prayed  for  the  dismissal  of  the  plaintiff's  action. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  dismissing  tlie  plaintiff's  action,  and  restoring  the  judg- 
ment of  the  Court  of  Review,  tinit  altliougli  the  parties  hud  joined  issue  and 
heard  witnesses  to  prove  certain  items  of  the  unsworn  account  produced, 
the  pla'ntiff  was  first  entitled  to  a  judgment  of  the  court  ordering  the 
defendant  to  produce  a  sworn  account  supported  by  vouchers,  and  therefore 
his  action  had  been  improperly  dismissed, 

L'Heureux  v.  Lamarche.— xii.  460. 

4.  Reddition  de  comjytes — Settlement  hi/  mandator  with  his  man- 

datary ivithoat  vouchers,  effect  of — Action  en  reformation 
de  compte. 

Held,  affirming  the  judgment  of  the  court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  that  if  a  mandator  and  a  mandatary,  laboring  under 
no  legal  disability,  come  to  an  amicable  settlement  about  the  rendering  of 
an  account  due  by  the  mandatary  without  vouchers  or  any  for..iality  what- 
soever, such  a  rendering  of  account  is  perfectly  legal ;  and  that  if  subsequently 
the  mandator  discovers  any  errors  or  omissions  in  the  account  his  recourse 
against  his  mandatary  is  by  an  action  en  ri-formation  de  compte,  and  not  by  an 
action  asking  for  another  complete  account. 

Gillespie  v.  Stephens. — xiv.  709. 

5.  Account — Indivisibility  of — By  curator — Release — Effect  of 

P.  A.  A.  D.,  respondent,  as  representing  the  institutes  and  substitutes 
under  the  will  of  the  late  J.  D.,  brought  an  action  against  J.  B.  T.  D.  (appel- 
lant), who  was  one  of  the  institutes  and  had  acted  as  curator  and  administra- 
tor of  the  estate  for  a  certain  time,  for  reddition  of  an  account  of  three 
particular  sums,  which  the  plaintiff  alleged  the  defendant  had  received  while 
he  was  a  curator. 

Held,  reversing  the  judgment  of  the  court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  that  an  action  did  not  lie  against  the  appellant  for  these 
particular  sums  apart  and  distinct  from  an  action  for  an  account  of  his 
administration  of  the  rest  of  the  estate. 

The  plaintiff  in  his  action  alleged  that  he  represented  S.  D. ,  one  of  the 
substitutes,  in  virtue  of  a  deed  of  release  and  subrogation  by  which  it  appeared 
he  had  paid  to  S.  D.'s  attorney  for  and  on  behalf  of  the  defendant  a  sum  of 
£447  7»,  6Jrf,,  the  defendant  having  in  an  action  of  reddition  of  account  settled 
by  notarial  deed  of  settlement  with  the  said  S.  D.  for  the  sura  of  $4,000  which 
he  agreed  to  pay  and  for  which  amount  the  plaintiff  became  surety. 
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Account- ''"«''■'!"''(/. 

Held,  that  iih  the  notarial  deed  of  settlement  gave  the  defendant  a  full  and 
complete  disclmr({e  of  all  redditions  of  account  as  curator  or  administrator  of 
the  estate,  the  plaintiff  could  not  claim  a  further  reddition  of  account  of  these 
particular  sums. 

The  plaintiff  also  claimed  that  he  ropi^sented  F.  D,  and  E.  D.  two  other 
institutes  under  the  will,  in  virtue  of  two  a,y  u^nments  made  to  him  by  them 
on  tlie  '2lHt  January,  IHOSt,  and  IStli  November,  IHG'J,  respectively.  In  18(55, 
and  after  the  defendant  had  been  sued  in  an  action  of  reddition  of  account  by 
a  deed  of  settlement  the  said  F.  D.  and  E.  D.  af^reed  to  accept  as  their  share 
in  the  estate  the  sum  of  1^4,000  eacli,  and  t^ave  the  defendant  a  complete  and 
full  discharf^o  of  all  further  redditions  of  account. 

Held,  aOirming  the  judj^mcnt  of  the  Court  of  Queen's  Bench,  that  the 
defendant  '•.(Hild  not  be  sued  for  a  new  account,  but  could  only  be  sued  fur  the 
specific  performance  of  the  oblij^ations  he  had  contracted  under  the  deed  of 
settlement. 

Dorion  v.  Dorion.— xx.  430. 

6.  Rendeiiug  of  accounts — Effect   )f — Appropriation  of  payments 
Sfie  PAYMENT,  10. 

Accretion — Accrues  to  owner  of  wJjacent  land — Rifjht  of  Way 
— I mplied  Extinction  by  Statide—Cubourg  Ha Hjout  Works 
—22  V.  c.  7'2. 

By  10  Geo.  IV.  c.  11,  the  Cobourf^  Harbour  Company  were  autliorized  to 
construct  a  harbour  at  Cobourj^,  and  also  to  build  and  erect  all  sucli  needful 
moles,  piers,  wharves,  buildinf^s  and  erections  whatsoever,  as  should  be  use 
ful  and  pi'oper  for  the  protection  of  the  harbour,  and  to  alter  and  amend, 
repair  and  enlarf^o  the  same  as  might  be  found  expedient.  The  Harbour 
Company  commenced  their  work  in  1820  by  running  a  wharf,  southerly  from 
the  road  allowance  between  lots  10  and  17  of  the  Township  of  Hamilton, 
which  now  forms  Division  Street  in  the  town  of  Cobourg.  By  means  of  the 
mud  and  earth  raised  by  dredging  and  gradual  accretions,  which  were  pre- 
vented from  being  washed  away  by  being  confined  by  crib- work,  the  original 
wharf  was  widened  to  the  full  width  of  Division  Street,  and  in  addition  they 
constructed  a  store  house  and  placed  a  fence  dividing  it  from  the  land  which 
appellant  (whose  lot  fronted  on  Division  Street,  and  extended  to  the  water's 
edge,)  had  gained  by  accretion  since  the  original  wharf  v/as  made.  There- 
upon the  appellant  filed  a  bill  complaining  that  his  access  to  this  alluvial 
land  was  obstructed  by  the  store  house  and  fence  which  the  respondents 
caused  to  be  placed  on  the  addition  to  the  wharf,  and  praying  that  the 
respondents,  other  than  the  Attorney-General,  be  decreed  to  remove  them. 

Held,  1.  That  land  gained  by  alluvial  deposits  arising  from  natural  or 
artificial  causes,  or  from  causes  in  part  natural  and  in  part  artificial,  so  long 
as  the  fact  is  proved  that  the  accretion  was  gradual  and  imperceptible,  accrues 
to  the  owner  of  the  adjacent  land.  2.  That  the  store  house  and  fence  com- 
plained of  in  this  case,  were  not  constructed  on  any  part  of  Division  Street, 
but  on  an  artificial  structure  constructed  under  the  authority  of  a  statute,  on 


Accretion — ( 'ontinued. 

the  line  of  Division  Street  for  harbour  purposes,  and  therefore,  appellant  was 
not  entitled  to  be  indemnified  because  he  is  denied  access  to  his  alluvial  Knd 
throujjh  the  premises  of  the  respondents.  3.  That  the  public  ri^ht  of  way 
from  the  end  of  Division  Street  to  the  waters  of  Lake  Ontario,  was  extin- 
guished by  statute  by  necessary  implication.  Corporation  of  Yarmouth  v. 
SimmoM,  L.  K.  10  Ch.  D.  518,  followed. 

Standly  v.  Perry.— iii.  356. 

2.    Of  marsh  lantls. 

■SV«  TRESPASS,  10. 

Acknowledgment  of  Debt — Wliat  sufficient. 

See  LOAN. 

SALE  OF  LANDS,  9. 

Acquiescence — A  knowledge  of  the  facta  necesnary  to  constitnte. 

See  MORTGAGE,  10. 

Action — In  rem,  by  mother  of  deceased  child. 

See  MARITLME  COURT  OF  ONTARIO,  3. 

2.    Petitoiy — To  recover  church  propex'ty. 

See  PETITORY  ACTION. 

•S.  En  reddition  de  compte — Plaintiff  entitled  to  sworn  account 
supported  by  vouchers — When  unsworn  account  pleaded  by 
defendant  and  evidence  <f iven  respecting  certain  items  thereof 
upon  issue  joiiied  by  plaintifi'  the  latter  is  not  debarred  from 
demanding  a  sworn  account. 
See  ACCOUNT,  3. 

4.  Ly  individual  shareholders  of  company — Delay  in  bringing — 

Parties. 

See  CORPORATIONG,  29. 

5.  Abatement  of — Death  of  plaintiff — Actio  'personalis  moriiar 

cum  persond — Railway  accident — Lord  G.mpbell's  Art. 

P.  brought  an  action  against  a  conductor  of  the  I.  C.  R.  for  injuries 
received  in  attempting  to  board  a  train  and  alleged  to  be  caused  by  the  negli- 
gence of  the  conductor  in  not  bringing  the  train  to  a  stand  still.  On  the  trial 
P.  was  non-suited,  and,  on  motion  to  the  full  court,  the  non-suit  was  set  aside 
and  a  new  trial  ordered.  Between  the  verdict  and  the  judgment  ordering  a, 
new  trial,  P.  died,  and  a  suggestion  of  his  death  was  entered  on  the  record.  On 
appeal  to  the  Supreme  Court  of  Canada  from  the  order  of  the  full  court : 

Held,  that  under  Lord  Campbell's  Act,  or  the  equivalent  statute  in  New 
Brunswick,  C.  S.  N.  B.  c.  80,  an  entirely  new  cause  of  action  arose  on  the 
death  of  P.,  and  the  original  action  was  entirely  gone  and  could  not  be  revived. 

There  being  no  cause  before  the  court,  the  appeal  was  quashed  without 

costs. 

White  ¥.  Parker.— xvi.  699. 


Action-  -(Continued. 
C,    Notice  of. 

,SccN0TICE,6,  a,  13. 

MALICIOUS  ARREST. 
MUNICIPAL  COPORATIONS,  25,  26. 

7.  Moneys  entrusted  for  investment — Condition  precedent — Pre- 

scription — Art.  ^'2G3 — Transfer — Pr^te-nom. 

Money  was  entrusted  to  M.  for  the  purpose  of  being  invested  in  a  land 
speculation,  but  was  not  so  used,  and  a  claim  against  M.  therefor  was  trans- 
ferred HoitH  geiiig  itrive  to  J.,  who  brought  an  action  for  the  amounts  so 
entruHted. 

Held,  that  it  appearing  that  the  tranHfer  gous  seiiig  privJ  had  been  admitted 
by  M.,  the  transferee,  even  if  considered  a  prJte-nom,  had  a  sufiicient  legal 
interest  to  bring  the  action. 

Moodie  V.  Jones.  — xix.  266. 

8.  Injury  resulting  in  death — Claim  of  xvidow — Prescription — 

Arts.   lOoO,  2,;!01,  3263,  3267,  3188,  C.  C.—Arts.  4>n,  433, 

a  p.  a 

The  husband  of  I'espondent  was  injured  while  engaged  in  his  duties  as 
appellants'  employee,  and  the  injury  resulted  in  his  death  about  fifteen 
months  afterwards.  No  indemnity  having  been  claimed  during  the  life-time 
of  the  husband,  the  widow,  acting  for  herself  as  well  as  in  the  capacity  of  execu- 
trix for  her  minor  child,  brought  an  action  for  compensation  within  one  year 
after  his  death. 

Held,  reversing  the  judgment  of  the  Superior  Court,  and  the  Court  of 
Queen's  Bench  for  Lower  Canada  (appeal  side)  (B''ournier,  J.  dissenting) 
(1)  Tiiat  the  respondent's  right  of  action  under  Art.  105(5,  C.  C.  depends  not 
only  upon  the  character  of  the  act  from  which  death  ensued,  bui;  upon  the  con- 
dition of  the  decedent's  claim  at  the  time  of  his  death,  and  if  the  claim  was  in 
such  a  shape  that  he  could  not  then  have  enforced  it,  had  death  not  ensued,  the 
article  of  the  code  does  not  give  a  right  of  action,  and  creates  no  liability  what- 
ever on  the  person  inflicting  the  injury. 

(2)  That  as  it  appeared  on  the  record  that  the  plaintiff  had  no  right  of 
action,  the  court  would  grant  the  defendant's  motion  for  judgment  non  obstante 
veredicto.     Art.  433,  C.  P.  C. 

(3)  That  at  the  time  of  the  death  of  the  respondent's  husband  all  right  of 
action  was  prescribed  under  Art.  2262,  C.  C,  and  that  this  prescription  is  one 
to  which  the  tribunals  are  bound  to  give  effect  although  not  pleaded.  Arts. 
2267  and  2188,  C.  C. 

The  Canadian  Pacific  Railvjay  Co.  v.  Robinson. — xix.  292. 
[The  judgment  in  this  case  was  reversed  by  the  Judicial  Committee  of  the 
Privy  Council— .Sfg  [1892]  A.  C.  481] , 

Adjoining  Land  Owners — Liabilities  and  rights  of. 

See  EASEMENTS. 
DAMAGES,  20. 
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Adjudication — By  sheriff  to  joint  purchasers — Security  recjuired 
by  Art.  GH8,  C  C.  P. — Rights  of  joint  adjudicataires. 

See  SHERIFF,  7. 

Administration  Order — Proceedings  under — Claim  on  promissory 
notes  assigned  by  holder  to  claimant  under  agreement  to 
divide  proceeds — Champerty — Subse(}uent  proof  by  original 
holder  of  notes— Statute  of  Limitations — Practice. 

See  CHAMPERTY, 

Administrators — Action  against — Evidence  of  plaintiff  as  to  deal- 
ings with  deceased  not  admissible — R.  S.  N.  S.  4th  Series, 
c.  96,  s.  41. 

See  EVIDENCE.  4. 

2.  With  will  annexed — Purchase  of  land  by,  when  personal  assets 
sufficient  to  pay  off  encumbrance. 

See  WILL,  3. 

a    Militia  Act— 31  V.  c.  40,  s.  27—36  V.  c.  46—42  V.  c.  35— Suit 
by  commanding  officer  who  dies  while  suit  pending — Right 
of  administratrix  to  continue  proceedings. 
See  MILITIA  ACT. 

4.    Sale  by  under  Imp.  Stat.  5  Geo.  II.  c.  7,  validity  of. 

See   MORTGAGE,  18. 
EXECUTORS. 

Advances — To  get  out  timber — Lien  for. 

See  LIEN,  2. 

2.    To  get  out  timber — Proceeds  of  sales — Account. 

See  TIMBER,  5. 

Affidavit — To  support  application  for  arrest  —  Reasonable  and 
probable  cause. 

See  CAPIAS. 

2.  Of  deceased  person,  not  admitted  as  evidence  on  a  dt^bats  de 

coniptes. 

Sje  EVIDENCE.  8. 

3.  Motion   to   set  aside  awai'd — Receiving  affidavits  in  reply — 

Discretion  of  Court  as  to. 

See  ARBITRATION  AND  AWARD,  7. 

4.  To  bill  of  sale — Omission  of  words  "  before  me  "  and  of  date — 

Fatal  defect— R.  S.  N.  S.  5th  series,  c.  92,  s.  4. 
See  CHATTEL  MORTGAGE,  11. 


Affidavit — ('(lutiuucd. 

5.  To  bill  of  sale — "  Against  the  creditors  of  the  bargainor " — 

Sufficiency  of. 

See  CHATTEL  MORTGAGE,  13. 

6.  Newspaper  Act,  Manitoba — 50  V.  c.  23 — Authority  to  publish — 

Deposit  of   affidavit  or  affirmation — Contents — Who  may 
make — Authority  of  commissioner  to  take. 

See  LIBEL,  6. 

NEWSPAPER. 
PRACTICE,  29. 

7.  To  bill  of  sale — Necessity  for  stating  occupation  of  grantor — 

Reference  in  affidavit  to  bill  of  sale  in  which  occupation 
stated. 

See  CHATTEL  MORTGAGE,  17. 

Affirmation — Newspaper  Act,  Manitoba — 50  V.  c.  23 — Authority  to 
publish — Deposit  of  affidavit  or  affirmation — Who  may 
affirm. 

See  LIBEL,  6. 

NEWSPAPER. 
PRACTICE,  29. 

Agent — Goods  sold  by,  as  principal. 

See  SALE  OF  GOODS,  2. 

2.  Insurance  agent. 

See  INSURANCE,  FIRE,  1,  2,  i,  10,   11,  26. 
INSURANCE,  LIFE,  '>,  6,  7,  8. 
INSURANCE,  MARINE,  11,  12,  33. 

3.  Fraudulent  receipt  of. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  4. 

4.  In  election — Limited  powers  of. 

See  ELECTION,  17. 

"         — What  necessary  to  prove  authority  of. 

See  ELECTION,  20. 

5.  In  Supreme  and  Exchequer  Courts. 

See  PRACTICE  OF  SUPREME  COURT. 

6.  Deposit  in  bank — Question  as  to  agency. 

See  BANKS  AND  BANKING,  4. 

7.  To  sell  land — Selling  and  obtaining  conveyance  from  pretended 

purchaser — Trustee  for  principal. 
See  SALE  OF  LANDS,  5. 


Agent — Contimied. 

8.  Contract  by,  for  undisclosed  principal 

See  SALE  OF  GOODS,  12. 

9.  Husband  may  be  general  agent  of  wife  to  manage  property 

devised  to  her,  though  will  diiHicts  he  shall  have  no  control 
of  her  property. 

See  EXECUTORS,  5. 

10.  Real  estate  agents — Sale  of  lands  by — Duty  of,  as  to  making 

binding  agreement. 

See  SALE  OF  LANDS,  12. 

11.  Sale  of  lands — Authority  to  deliver  deed  and  receive  2>iirchase 

money — Agent  exceeding  mdhority — Memo,  to  agent — N'ew 
agreement. 

One  W.  sold  land  under  power  of  sale  in  a  mortgage,  and  F.  became  the 
purchaser,  and  paid  ten  per  cent,  of  the  purchase  money,  it  being  agreed  that 
the  balance  was  to  be  paid  in  notes.  Shortly  after  the  plaintiff  A.  brought  a 
deed  to  F.  and  demanded  the  notes.  F.  wished  to  show  the  deed  to  his 
attorney,  and  it  was  left  with  him  onhiade!"vering  to  A.  a  writing  as  follows: — 
"  Received  from  E.  A.  a  deed  given  by  W.  for  a  certain  piece  of  hind  bought  at 
auction,  Saturday,  the  thirtieth  day  of  September,  187(5,  at  Midgic.  The 
above  mentioned  deed  I  receive  only  to  be  examined,  and  if  lawfully  and 
properly  executed  to  be  kept,  if  not  lawfully  and  properly  executed  to  be 
returned  to  Edward  Anderson.  When  the  said  deed  is  lawfully  and  properly 
executed  to  the  satisfaction  of  my  attorney,  I,  the  said  Charlea  Fawcett,  will 
pay  the  amount  of  balance  due  on  said  deed,  five  hundred  and  seventy-two 
iloilars,  provided  I  am  given  a  good  warrantee  deed,  and  the  mortgage,  which 
is  on  record,  is  properly  cancelled  if  required."  The  deed  was  not  returned  to 
A.  and  an  action  was  brought  by  him  to  recover  the  said  sum  of  $i)7'2,  named 
in  the  above  memorandum. 

The  action  was  twice  tried;  and  on  the  last  trial  a  verdict  was  given  for 
the  defendant,  under  the  direction  of  the  judge,  and  leave  was  reserved  to  the 
plaintiff,  to  move  for  a  verdict  in  his  favor  for  nominal  c^amages,  the  purchase 
money  having  in  the  meantime  been  paid  to  W.  On  plaintiff  moving  for  such 
leave  a  majority  of  the  Supreme  Court  of  New  Brunswick  set  aside  the  verdict 
of  the  jury,  and  entered  a  verdict  for  the  plaintiff,  19  N.  B.  R.  22. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  (reversing  the  judg- 
ment of  the  court  below),  Strong,  J.,  dissenting,  that  the  said  memorandum 
did  not  constitute  a  new  contract  between  the  plaintiff  and  defendant  to  pay 
the  purchase  money  to  the  plaintiff,  who  was  merely  the  agent  of  W.,  and 
therefore  the  verdict  for  the  defendant  should  stand. 

Per  Strong  J. — That  the  said  writing  did  constitute  a  new  agreement 
between  the  parties,  but  that  if  A,  was  merely  an  agent  of  W.  in  the  trans- 
action, he  could  still  sue,  as  his  principal  had  not  interfered. 

Appeal  allowed  with  costs. 

Fawcett  Y.  AndoFBon. — 22nd  June,  1885. 
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12.  Priticlpal  awl  agent  —  Contract   by  agent  of  two  firms — 

Sale  of  goods  for  lump  sum, — Excess  of  authority. 

An  aj^ent  of  two  independent  and  unconnected  principals  has  no  authority 
to  bind  his  principals  or  either  of  them  by  the  sale  of  the  goodo  of  both  in  one 
lot,  when  the  articles  included  in  such  sale  are  different  in  kind  and  are 
sold  for  a  single  lump  price  not  susceptible  of  a  rateable  apportionment 
except  by  the  mere  arbitrary  will  of  the  agent. 

There  can  be  no  ratification  of  such  a  contract  unless  the  parties  whom  it 

is  sought  to  bind  have,  either  c^   .-essly,  or  impliedly  by  conduct,  with  a  full 

knowledge  of  all  the  terms  of  tht  agreement  come  to  by  the  agent,  assented  to 

the  same  terms  and  agreed  to  be  bound  by  the  contract  undertaken  on  their 

behalf. 

Cameron  v.  Tate.— xv.  ()2'2. 

13.  Of  mortgagee — Power  of  attorney — Sale  of  mortgaged  lands — 

Power  of  sale — Exercise  of — Authority  of  agent. 
See  MORTGAGE,  21. 

14.  Executrix — Management  of  estate — Employment  of  attorney — 

Misappropriation  of  funds  by  attorney — Liability  of  execu- 
trix for— Art.  1711,  C.  C. 

See  EXECUTORS,  11. 

15.  Principal  and  agent — Agent  of  hank  dealing  with  funds  con- 

trary to  instructiovs — Discounting  for  his  oxvn  accommo- 
dation. 

K.,  agent  of  a  bank  and  also  a  member  of  a  business  firm,  procured 
accommodation  drafts  from  a  customer  of  the  bank  which  he  discounted  as 
such  agent,  and,  without  endorsing  them,  used  the  proceeds,  in  violation  of 
his  instructions,  in  the  businesH  of  his  firm.  The  firm  having  become  insolvent 
tlie  (|uestion  arose  whetlier  tliese  drafts  constituted  a  debt  due  from  the  estate 
to  the  bank,  or  whether  the  bank  could  repudiate  the  act  of  its  agent  and 
claim  the  whole  amount  from  the  solvent  acceptors. 

Held,  Gwynne,  J.,  disserting,  that  the  drafts  were  debts  due  and  owing 
from  the  insolvents  to  the  bank. 

Held,  per  Strong  and  Patterson,  JJ.,  that  the  agent  being  bound  to 
account  to  the  bank  for  the  funds  placed  at  his  disposal  he  became  a  debtor  to 
the  bank,  on  his  authority  being  revoked,  for  the  amount  of  these  drafts  as 
money  for  which  he  had  failed  to  account. 

The  Merchants  Bank  of  Halifax  v.  Whidden.— xix.  53. 
See  BANKS  AND  BANKING,  24. 

16.  Principal  and  Agent — Speculating  in  Stocks — Instructions  to 

Broker — Brokers  duty — Money  paid  for  margins. 

S. ,  a  speculator  in  stocks,  instructed  F.  a  stock-broker  to  purchase  for 
him  a  certain  number  of  shares  in  F.  B.  stock,  expecting  to  make  a  profit  out 
of  a  rise  in  the  value  of  said  stock  in  the  market. — The  facts  are  fully  set  out 
in  the  reports  of  the  case  in  6  Unt.  R.  505  and  15  Ont.  App.  R.  541. 
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Held,  affiitning  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  the 
relation  between  S.  and  F.  was  that  of  principal  and  agent,  and  F.  was  bnund 
to  purchase  the  stock  and  hold  it  as  the  property  of  S.  He  could  not  rely  on 
his  ability  to  procure  a  like  number  of  shares  when  required,  as  his  interest 
would  be  to  depreciate  Lheir  value  so  as  to'obtain  them  cheaply,  which  would 
conflict  with  his  duty  to  S. 

F.  being  about  to  retire  from  business  as  a  stock-broker,  handed  over  his 
stock  transaftions,  including  that  %vith  S.  to  C,  to  which  S.  consented.  C. 
acknowledf^ed  to  S.  having  received  from  F.  the  amount  paid  for  margins  on 
the  stock  which  F.  was  instructed  to  buy,  neither  F.  nor  C.  having  purchased 
the  stock  and  set  it  apart  as  the  property  of  S. 

Held,  affirming  the  judgment  of  the  court  below,  that  C.  was  liable  in  an 
action  for  money  had  and  received,  to  refund  to  S.  the  amount  so  paid  for 
margins. 

Present :  Strong,  Fournier,  Henry,  Taschereau  and  Gwynne,  J.T. 

Cox  Y.  Sutherland.— 24  C.  L.  J.  55.— 18th  Nov.,  1887. 

Agreement — Construction   of — Sale   of  timber — Consideration 
— Right  to  recover  back  money  paid. 

C,  after  having  examined  a  lot,  entered  into  an  agreement  with  W., 
the  owner,  whereby  the  latter  sold  all  the  pine  timber  standing  on  the  lot  to 
C,  "such  as  will  make  good  merchantable  waney-edged  timber,  suitable  for 
hio  purpose,  at  the  rate  of  $13  per  hundred  cubic  feet,"  and  C.  paid  to  W. 
$1,000,  "the  balance  to  be  paid  for  before  the  timber  is  removed  from  the  lot."' 
C.  cut  $051.17  worth  of  first-class  timber,  suitable  for  the  Quebec  market, 
which  was  all  of  that  class  to  be  found  on  the  lot,  and  sued  V/.  to  recover  back 
the  balance  of  the  $1,000,  namely,  $848.83. 

Held,  that  the  true  construction  of  the  contract  was  that  W.  sold  and 
granted  to  C.  permission  to  enter  upon  his  lot,  and  cut  all  the  "good  mer- 
chantable timber  there  growing,  suitable  for  his  purpose,"  and  not  merely 
"  first-class  timber  "  ;  that  there  was  more  than  sufficient  "  good  merchant- 
able timber  "  still  remaining  on  the  lot  to  cover  the  balance  of  the  $1,000,  and 
that  there  was  no  evidence  to  show  that  the  contract  had  been  rescinded. 

Per  Taschereau  and  Gwynne,  JJ. — That  the  payment  of  the  $1,000  was 
an  absolute  payment,  the  plaintiff  believing  and  representing  to  defendant 
that  tliere  was  sufficient  timber  to  cover  that  amount,  if  not  more,  on  the  faith 
of  which  representation  defendant  entered  into  the  contract,  which  he  other- 
wise would  not  have  done,  and  that  if  the  plaintiff  made  an  error,  he,  and  not 
the  defendant,  nmst  suffer  the  consequences  of  this  error. 

Clarke  v.  White.— iii.  309. 

2.    Special  agreement,  non-fulfilment  of — Indebitatus  counts. 

L.  sued  N.  ei  al.  to  recover  from  them,  under  specially  endorsed  writ,  the 
balo-nce  of  account  due  under  and  in  pursuance  of  an  agreement  under  seal 
providing  that  "  L.  was  to  run  according  to  his  best  art  and  skill  a  tunnel 
of  200  feet  for  the  sum  of  four  dollars  per  running  foot;  that  $150  should  be 
advanced  on  account  of  the  contract,  the  balance  to  be  paid  on  the  satisfactory 
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completJon  of  tlie  work."  L.  made  five  tunnels,  none  of  which  were  200  feet, 
but  chiiined  he  had  done  in  all  204  feet.  In  addition  to  the  count  on  the 
agreement  the  plaintiff  inserted  in  his  declaration  the  comr.ion  counts  for 
work  and  labor. 

Held,  that  there  was  not  a  sufficient  fulfilment  of  the  aj^reement  and 
inasmuch  as  L.  had  given  no  particulars,  nor  any  evidence  under  tiie  in- 
debitatus counts,  the  rule  absolute  of  the  court  below,  orderinfj  judf^ment  to 
be  entered  for  the  defendants,  should  be  affirmed  and  the  appeal  dismissed 
with  costs. 

Lakin  y.  Nuttall.— iii.  685. 

3.  Additional  pai'ol  term  in. 

See  RAILWAYS  AIsD  RAILWAY  COMPANIES,  6. 

4.  Construction  of — Property  in   timber — Ownership  and  con- 

trol of  timber  until  payment  of  dr^ft  given  for  stumpage 
under  the  agreement. 

The  respondents,  owners  of  timber  lands  in  New  Brunswick,  granted 
C,  &  S.  a  license  to  cut  on  twenty-five  square  miles.  By  the  license  it  was 
agreed  inter  alia  :  "  Said  stumpage  to  be  paid  in  the  following  manner :  Said 
company  sliall  first  deduct  from  the  amount  of  stumpage  on  the  timber  or 
lumber  cut  by  grantees  on  this  license  as  afore-iaid,  an  amount  e(iual  to  tlie 
mileage  paid  by  them  as  aforesaid,  and  the  wliole  of  the  remainder,  if  any, 
shall,  not  later  than  the  15th  April  next,  be  secured  by  good  endorsed  notes, 
or  other  sutlicient  security  to  be  approved  of  by  the  said  company,  and 
payable  on  the  15th  July  next,  and  the  lumber  not  to  be  removed  from  the 
brows  or  landings  till  tlie  stumpage  is  secured  as  aforesaid.  And  said  com- 
pany reserves  and  retains  full  and  complete  ownership  and  control  of  all 
lumber  which  shall  be  cut  from  the  afore-mentioned  premises,  wherever  and 
however  it  may  be  situated,  until  all  matters  and  things  appertaining  to  or 
connected  with  this  license  shall  be  settled  and  adjusted,  and  all  sums  due 
or  to  become  due  for  stumpage  or  otherwise  shall  be  fully  paid,  and  any  and 
all  damages  for  non-performance  of  this  agreement,  or  stipulations  herein 
expressed,  shall  be  liquidated  and  paid.  And  if  any  sum  of  money  shall 
have  become  payable  by  any  one  of  the  stipulations  or  agreements  herein 
expressed,  and  shall  not  be  paid  or  secured  in  some  of  the  modes  herein 
expressed  within  ten  days  thereafter,  then,  in  such  case,  said  company  shall 
have  full  power  and  authority  to  take  all  or  any  part  of  said  lumber  where- 
ever  or  however  situate^,  and  to  absolutely  sell  and  dispose  of  the  same  either 
at  private  or  public  sale,  for  cash  ;  and,  after  deducting  reasonable  expenses, 
commissions,  and  all  sums  which  may  then  be  due  or  may  become  'ue  from 
any  cause  whatever,  as  herein  expressed,  the  balance,  if  any  there  may  be, 
they  shall  pay  over  on  demand  to  said  grantees,  after  a  reasonable  time  for 
ascertaining  and  liquidating  all  amounts  due,  or  which  may  become  due, 
either  as  stumpage  or  damages."  For  securing  the  stumpage  payable  to 
respondents  under  this  license,  C.  *  S.  gave  to  the  respondents  a  draft  upon 
J.  &  Co.,  which  was  accepted  by  J.  &  Co,,  and  approved  of  by  the  respondents, 
but  which  was  not  paid  at  maturity.  After  giving  the  draft  C.  &  S.  sold  the 
lumber  to  J.  &  Co.,  who  knew  the  lumber  was  cut  on  tin  plaintiff's  laud 
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uiidor  the  Hiiid   a^'roeiiKMit.      J.  it  Co.  fuilod,  ami  appellant,  their  aaai^jiire, 
took  poHseHaion  of  the  lumber  and  sold  it. 

Held,  I'cr  Stroll^;,  Taschoroau  and  (Iwynno,  J.!.,  (afVirmin;;  tlio  judgment 
of  tlie  court  hcilow),  llitohio,  (.3.. I.  and  Fouruier  and  Henry,  J.J.,  diKHciiting, 
that  upon  the  caau  an  submitted,  and  by  mere  force  of  tiie  terniH  of  the  af{ree- 
ment,  the  absolute  property  in  the  lumber  in  question  did  not  pass  to  C.  A  8 
immodiatoly  upon  ttio  roi'-oipt  by  the  company  of  the  aocuptod  draft  of  C  i%  S. 
on  ,T.  &  Co.,  and  that  appellant  was  liable  for  the  actual  payment  of  the 
Bttimpage. 

McLeod  V.  The  New  Brunswick  Railway  Company. — v.  281. 

5.     Conilitioiiiil  njfreeinont  to  take  Htock. 
See  CORPORATIONS,  H. 

X).    Gondriictloii  of — ItJi'ldance — Question  for  the  jury — Contract 
»       not  under  seed. 

To  an  action  on  tlio  common  counts  broutjht  by  T.  A*  \V.  M.  a^^ainst  the 
C.  C.  R.  Co.,  to  recover  money  claimud  to  be  due  for  fcMciiit;  alonj^  the  line  of 
C,  C.  railway,  the  C.  C.  tt.  Co.  ptoatlod  never  indebted  and  paynxnit.  The 
aurecmont  under  wliicli  tlio  fenciii^^  was  made  is  as  follows: — "Memo,  of 
fenciiii,'  between  Miiskrat  river,  cast,  to  Renfrew.  T.  iV-  VV.  M.  to  construct 
same  next  BprinL<  for  (J.  C  R.  Co.,  to  be  equal  to  5  boards  (i  inches  wide,  and 
posts  7  and  H  fe.^t  apart,  for  1(1.25  pi>r  rod,  company  to  furnish  cars  for  lum- 
ber."    Sif^ned  "T.  it  W.  M.,"  and  "A.  B.  F." 

F.  controlled  nine-tenths  of  the  stock,  and  publicly  appeared  to  be  and 
was  understood  to  bo,  and  acted  as,  manaj^inj^  director  or  mana^jer  of  the 
company,  althouf^h  ho  was  at  one  time  contractor  for  the  building  of  the 
wliole  road.  T.  ife  W.  M.  built  the  fence  and  the  C.  C.  R.  Co.  have  had  the 
benefit  thereof  ever  since.  The  case  was  tried  before  Patterson,  J.  and  a  jury 
and  on  the  eviduncu,  in  answer  to  certain  (juestions  submitted  by  the  judtre 
the  jury  found  that  T.  &  W.  M.,  when  they  contracted,  considered  they  were 
contractiii",'  with  the  company  throu^jh  F.,  and  that  tliore  was  no  evidence 
that  the  company  repudiated  the  contract  till  the  action  was  brought,  and 
that  the  payments  made  were  as  money  whioli  the  company  owed,  not  money 
wliich  they  were  paying  to  be  charged  to  F.,  and  a  general  verdict  was  found 
for  T.  &  W.  M.  for  8il2,21H..';i. 

On  apptial  to  the  Supreme  Court  of  Canada,  Held,  (affirming  the  judg- 
ment of  til!)  court  below)  that  it  was  projiorly  left  to  the  jury  to  decide 
whether  the  work  porforMod,  of  whicli  tlio  C.  C.  R.  (Jo.  received  the  benefit, 
was  contracted  for  by  the  company  through  the  instrumentality  of  F.,  or 
whether  they  adopted  and  ratified  the  contract,  and  tint  the  verdict  could 
not  be  set  asiile  on  the  ground  of  being  against  the  weight  of  evidence ; 
(Ritchie,  C.J.  and  Taschereau,  J.,  dissenting,  on  the  ground  that  there  was  no 
evidence  that  F.  had  any  authority  to  bind  tne  company,  T.  A  W.  M.  bemg 
only  sub-contractors,  nor  evidence  of  ratification.)  2.  That  although  the 
contract  entered  into  by  F.  for  the  company  was  not  under  seal,  the  action 
was  maintainable. 

Canada  Central  Railway  Company  v.  Hurray— viii.  818. 
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[In  this  GUBe  the  Judicial  Committee  of  the  Privy  Council  refused  leave 
to  appeal. 

Application  refused  on  the  ground  that  the  question  raiHcd  involved  no- 
issue  except  an  issue  of  fact ;  and  tliat  the  judniw  helow  had  differed  upon  a 
question  of  fact  in  re>{ard  to  an  ordinary  contract'  of  employment  did  not 
seem  to  be  any  reason  for  pormittinf>  an  appeal,  having  regard  to  the  terms 
of  the  statute  whi'''l>  now  regulates  these  appeals. 

Their  Lordships  also  stated  that  they  were  desirous  in  this  case  "  to  lay 
down  tiio  rule  tiiat  they  will  in  future  expect  [larties  who  are  petitioning  for 
leave  to  bring  an  appeal  before  this  Hoard  to  state  succinctly,  but  fully,  in 
their  petition  the  grounds  upon  which  they  make  that  demand.  They  cer- 
tainly expect  that  parties  will  confine  themselves  in  future  to  the  petition, 
and  will  not  wander  into  extraneous  matter,  such  as  the  record  and  proceed- 
ings, over  which  this  Board,  until  an  appeal  is  permitted  and  the  papers  arc 
sent  to  England  by  the  proper  authorities,  have  no  control,  and  which  tliey 
cannot  accept  on  an  ex  parte  statement,  which  an  api)licatic>n  of  this  kind  is." 

8.  App.  Cases  S74.-  aoth  June,  1HM8. 

7.    2\)  pledijc,  7nonei/s  by  a  debtor — Validity  of- — Articles  19G0, 

1000, 1970,  a.  a 

(r.,  in  1H78,  being  unable,  on  account  of  depression  in  business,  to  meet 
his  liabilities,  applitnl  to  his  creditors  for  an  extension  of  time  for  the  pay- 
njent  of  their  claims,  showing  a  surplus  of  ^(i,000,  after  deduction  of  his  bad 
debts.  The  creditors  consented  to  grant  his  request,  and  agreed  to  accept 
G.'s  notes  at  4,  8,  12  and  Id  months,  on  condition  that  the  last  of  them 
should  bo  endorsed  to  their  satisfaction.  N.  (the  respondent)  agreed  to 
endorse  the  last  notes  on  condition  that  G.  should  deposit  in  a  bank  in  his 
(N.'s)  name  875  per  week  to  secure  him  for  such  endorsation,  and  G.  signc^d 
an  agreement  to  that  effect.  Thereupon  N.  endorsed  G.'s  notes  to  an 
amount  nf  over  $4,000,  and  they  were  given  to  G.'s  creditors.  On  ;!lst  July, 
18711,  G,,  after  having  deposited  $2,007.87  in  N.'s  name  in  the  Ville  Mario 
Bank,  failed,  and  N.  paid  the  notes  he  had  endorsed,  partly  with  the 
82,007.87.  B.,  as  assignee  of  G.,  brought  an  action  a^^ainst  N.,  claiming  that 
the  payments  made  to  N.  by  G.  were  fraudulent,  and  prayijig  that  the  nioiiey 
so  deposited  might  be  reimbursed  by  N.  to  B.,  for  the  benefit  of  all  G.'s 
creditors. 

Held,  (affirming  the  judg»nont  of  the  Court  of  Queen's  Bench,  Ritchie, 
C.J.  and  Fournier,  J.,  dissenting),  that  the  arrangement  between  (J.  and  N. 
by  which  the  moneys  deposited  in  the  bank  by  G.  became  pledged  to  N., 
was  not  void  either  under  the  Insolvent  Act  or  the  Civil  Code ;  there  was 
no  fraud  on  the  creditors,  nor  such  an  abstraction  of  assets  from  crei' iters 
as  the  law  forbids,  but  a  proper  and  legitimate  appropriation  of  a  portion  of 
G.'s  assets  in  furtherance  and  not  in  contravention  of  the  rights  of  the 
creditors,  giving  at  the  most  to  the  surety  a  preferential  security  which 
could  not  be  said  to  have  been  in  contemplation  of  insolvenoy  or  an  unjust 
preference. 

Beau8oleil  V.  Normand.- ix.  711. 
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y.  With  CJovt'i'ument  of  Canada  fui  continuous  possession  of  rail- 
road— Construction  of. 

.SV<;  PETITION  OF  RIGHT,  15. 

0.    For  advances  to  get  out  timber. 

S,'c  LIEN,  2. 

10.  Agreement  fa  insiur  ship  to  (imount  of  advances  —  -H  V. 
c.  15,  (Q.) — Continuance  of  cause  under,  so  as  to  suspend 
prescription. 

Appciil  from  a,  jiulj,'ment  of  tlie  Court  of  Queen's  Bench  for  Lower 
Canada  (a|)))eal  side)  reversing  a  judgment  rendered  by  the  Superior  Court, 
at  Quebec,  on  the  I'.lth  of  May,  ISSiJ,  condemning  tlie  respondents,  as  repre- 
sentatives of  tlie  lute  firm  of  George  Burns  Symes  &  Co.,  to  pay  the  appellant 
a  sum  of  ?'iO,4',)L74,  with  interest  from  the  13th  of  July,  187(1,  and  costs. 
The  claim  arose  out  of  an  alleged  breach  of  contract  by  Symea  (V  Co.,  in  not 
insuring  according  to  agreement  to  the  full  e.xtei.t  of  their  advances  thereon 
the  ship  "  lOmpress  Eugenie,"  belonging  to  the  appellant,  the  loss  of  which 
entailed  upon  him  heavy  damages.  The  facts  of  the  case  may  briefly  be 
stated  as  follows :  —  For  several  years  previous  to  1857,  the  firm  of  Symes 
&  Co.  had  large  dealings  with  the  appellant,  consisting  principally  in  advances, 
which  they  made  to  the  appellant  on  the  security  of  ships,  which  the  latter, 
a  shipbuilder,  constructed  and  disposed  of  through  them.  During  the 
course  of  such  transactions,  on  the  18th  of  August,  1851,  the  appellant  assigned 
to  Symes  &  Co.  the  ship  "  I'^mpress  Eugenie,"  together  with  the  freights  and 
earnings  of  the  vessel,  for  £18,500,  in  trust,  to  sell  her  at  such  time  and  place 
as  they  might  judge  best ;  to  receive  the  price  and  earnings  thereof;  and  out 
of  the  moneys  arising  from  such  sale,  freight,  earnings  or  hire,  or  otherwise 
coining  into  their  hands  on  account  of  the  ajipellant,  to  retain  so  much  thereof 
to  pay  the  said  sum  of  £18,500,  and  all  other  sums  then  due  to  them  by  the 
appellant,  or  which  they  might  thereafter  pay,  lay  out  or  advant;e  for  him, and 
all  other  moneys  due  for  charges,  expenses,  interest  and  commission,  as  speci- 
fied in  the  deed.  It  was  also  stipulated  in  the  dend  tliat  the  said  vessel  and 
her  freights  should  at  all  times  be  kept  insured  by  the  said  George  Burns  Symeg 
&  Co.  to  at  least  the  full  amount  of  the  advances  made  by  them  in  respect 
thereof,  and  to  such  further  reasonable  amount  as  the  appellant  might  see  fit, 
the  premiums  of  such  insurances  to  be  deducted  from  the  moneys  arising  out 
of  the  promises. 

The  "  Empress  Eugenie"  left  the  port  of  Quebec  for  Liverpool  with  a 
full  cargo,  but  owing  to  the  depressed  state  of  the  market  she  could  not  be 
sold,  and  it  was  agreed  that  she  should  be  classed  and  coppered,  in  order  that 
she  might  be  run  with  freight  until  a  more  favorable  opportunity  occurred  to 
<lispo80  of  her.  While  the  vessel  was  at  Liverpool  expenses  were  incurred  by 
Hymes  &  Co.,  with  the  assent  of  the  appellant,  to  the  amount  of  $41,003.()7  for 
classing  a. id  coppering  the  vessel,  as  well  as  for  discharging  and  loading  her. 
In  the  meantime  Symes  &  Co.  received  ?'22,001.'2!)  for  freight  earned  by  the 
"Empress  Eugenie"  on  her  voyage  co  Liverpool,  and  sums  derived  from  other 
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(toiircuH,  ainotiuting  in  all  to  $48,382.8(>,  wliich,  according  to  tlie  deed  of  the 
18th  of  August,  1854,  tliey  wore  entitled  to  place  to  the  credit  of  their  advances 
on  the  "  Einpresa  Enneiiie."  The  vessel,  after  boinj,'  clansed  and  coppered, 
was  iuHured  for  #()H,000,  and  left  Liverpool  in  destination  for  the  port  of 
Quebec  with  a  carjjo,  the  freif{ht  of  which  was  valued  at  Si7,(iOO,  and  insured  for 
tliat  sum.  Hlio  was  lost  on  her  voyage.  Syines  it  Co.  credited  the  amount 
received  to  the  appellant,  and  in  1857  they  brouf^ht  an  action  against  him  for 
0.  balance  of  i^2,i)2U  Is.  '.Id.  on  their  (general  account. 

Tiie  appellant  contested  the  account,  and  pleaded  that  Symes  &  Co.  had 
nej^lected  to  insure  the  "  Empress  Kufjenie"  totlio  fulloxtentof  theiradvancea, 
and  that  he  had  thereby  lost  a  lar(>e  sum  of  money,  exceedin>»  the  amount 
which  they  claimed  from  him  and  which  was  thereby  compensated,  and  he 
prayed  that  the  action  be  dismissed.  The  appellant  made  no  incidental 
demand. 

In  1873,  while  tht  case  was  still  pending,  the  record  was  destroyed  by  the 
burnint,'  of  the  Quebec  court  house.  More  than  two  years  after,  the  appellant 
petitioned  under  the  Quebec  Statute  37  V.  o.  15,  for  leave  to  recommence  the 
proceedings,  which  was  granted  to  him,  and  he  instituted  the  present  action 
against  the  respondent  as  representing  George  Burns  Symes  and  David 
Douglas  Young,  who  had  composed  the  late  firm  of  Symes  &  Co.,  and  were 
then  deceased. 

The  majority  of  the  Court  of  Queen's  Bench  for  Lower  Canada  were  of 
opinion  that  the  demand  of  the  appellant,  not  having  been  made  in  the  first 
case,  conld  not  be  deemed  to  be  a  recommencing  of  the  cause  or  proceeding 
of  which  the  record  was  burned  within  the  meaning  of  37  V.  c.  15  (Q.),  and 
was  not  a  continuance  of  said  cause  or  proceeding  so  as  to  suspend  prescrip- 
tion within  the  meaning  of  sections  7  and  21  of  that  Act.  But  the  court  did 
not  consider  it  necessary  to  enter  into  the  consideration  of  the  question  of 
prescription,  preferring  to  rest  their  judgment  on  the  broader  ground  that 
the  respondents  were  only  bound  to  insure  for  the  amount  of  their  claim. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Per  Ritchie,  C.  J.,  and 
Strong  and  Gwynne,  JJ.,  affirming  the  judgment  of  the  Court  of  Queen's 
Bench,  (Fournier  and  Henry,  JJ.,  dissenting),  that  the  amount  for  which 
Syiues  &  Co.  were  bound  to  insure  the  ship  under  the  agreement  was  the 
amount  of  any  balances  which  at  any  time  might  be  due  to  them  by  api)ellant 
for  moneys  paid  or  laid  out  and  expended  by  them  on  account  of  appellant 
with  reference  to  the  ship,  viz.,  for  the  amount  of  moneys  for  which  the  ship 
was  liable  to  them  under  the  deed,  and  not  for  the  cost  of  said  ship,  or  the 
aggregate  amount  of  all  advances  which  they  might  have  made,  irrespective 
of  the  sums  received  by  them  to  be  applied  on  account  of  such  advances. 
Appeal  dismissed  with  costs. 

Gingras  v.  Symes.— 12th  January,  1885. 

11.  Construction  of — Estoppel — Misrepresentation. 

G.  M. ,  a  man  of  education,  well  acquainted  with  commercial  business, 
executed  a  bond  to  pay  certain  sums  of  money,  in  certain  events,  to  the 
Merchant's  Bank  of  Canada.  By  an  agreement,  bearing  even  date  with  the 
bond,  it  was  recited  inter  alia  that,  in  consideration  of  a  mortgage  granted  to 
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the  bank  by  M.  Bros.  &  Co.,  the  bank  had  agreed  to  make  further  advances 
to  M.  Bros.  &  Co.,  joint  obHuora  with  G.  M.,  and  parties  to  the  af^reement, 
and  that  the  agreement  was  executed  to  secure  the  bank  in  case  there 
should  bo  any  deficiency  in  the  assets  of  the  Arm,  or  in  the  value  of  the 
property  comprised  in  said  mortgage,  and  to  secure  the  bank  from  ultimate 
loss.  The  agreement  contained  also  a  proviso  that  if  the  firm  should  well 
and  truly  pay  their  indebtedness,  then  the  bond  and  agreement  should 
become  wholly  void.  In  a  suit  brought  upon  the  said  agreement  against 
G.  M.,  alleging  a  deficiency  in  the  assets  of  the  firm  and  indebtedness  to  the 
bank,  G.  M.  pleaded  that  the  agreement  had  been  executed  by  him  on  repre- 
sentation made  to  him  by  one  of  his  co-obligors  that  it  was  to  secure  the 
bank  against  any  loss  which  might  arise  by  reason  of  the  refraining  from 
the  registration  of  the  mortgage,  or  by  reason  of  any  over-valuation  of  the 
property  embraced  in  the  mortgage,  and  not  otherwise.  The  bank,  the 
plaintiffs,  made  no  representations  whatever  to  the  defendants. 

Held,  affirming  the  judgment  of  the  Chancery  Division  of  the  High 
Court  of  Justice  for  Ontario  (Gwynne,  J.,  dissenting),  that  G.  M.  was  bound  by 
the  execution  of  the  documents,  and  was  liable  upon  them  according  to  their 
tenor  and  effect. 

Moifatt  V.  Merchants  Bank  of  Canada. — xi.  46. 

[The  Judicial  Committee  of  the  P.  C.  refused  leave  to  appeal  in  this  case.] 

12.  Between  agent  of  vendor  and  purchaser — Delivery  of  deed — 

Agent  exceeding  authority. 
See  AGENT,  11. 

13.  Agreement  xvith  viu7iicipality — Construction  of  tramway — 

Traction  engine — Agreement  to  withdraiv  and  discontinue 
use — Includes  steam  engine. 

An  agreement  was  entered  into  under  the  authority  of  an  Act  of  the 
Legislature  of  Ontario,  between  the  municipality  of  York  and  the  Toronto 
Gravel  Road  Co.,  for  a  right  to  construct  a  tramway  from  their  gravel  pits  to 
the  city  of  Toronto.  One  of  the  clauses  of  the  agreement  was  as  follows  : — 
"  So  soon  as  this  agreement  shall  have  been  ratified  by  the  said  corporation,, 
the  said  company  shall  forthwith  withdraw  thsir  said  traction  engine  from 
the  public  highway  of  the  said  county,  and  shall  discontinue  the  use  and 
employment  of  the  said  traction  engine,  or  of  any  other  traction  engine,  upon 
or  along  such  public  highways."  The  company  claimed  the  right  to  put  steam 
engines  upon  the  road,  over  such  public  highway,  notwithstanding  the  above 
clause  in  their  agreement. 

Held,  (affirming  the  judgment  of  the  Court  of  Appeal,  11   Ont.  App. 
R.  765)  that  the  use  of  steam  engines  was  an  infraction  of  the  said  clause. 
Toronto  Gravel  Road  Co.  v.  County  of  York.— 16th  Nov.  1885. — xii.  517. 

14.  To  purchase  railway — Contract  for  hire — Rolling  stock — Refer- 

ence to  arbitration — R.  S.  O.  c.  50,  s.  189. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  39, 
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15.  Street  railway — ProviHioii  in  by-law  and  aj^reenient  purenant 
thereto  for  aHHiuain<^  ownership  by  corporation  of  city  upon 
givinjr  six  niontliH  previous  notice,  construction  of. 
See  CORPORATION S,  3<). 

IG.  Written  iiiatrument — Collateral  jxirol   agreement — Admissi- 
bility of  evidence  of — Work  and  labor — Security — Lien. 

Hy  an  aureenient  in  writing;  H.  contrixcted  to  cut  for  A.  a  quantity  of  wood 
and  haul  and  deliver  tlie  uamu  at  a  time  and  to  a  place  mentioned,  13.  to  pay 
for  the  same  on  delivery.  The  at^reenient  made  no  provision  for  securing  to  A. 
the  payment  of  hia  labor,  but  when  it  was  drawn  up  there  was  a  verbal  agree- 
ment between  the  parties  that  in  default  of  payment  by  II.  the  wood  could  be 
held  by  A.  as  security  and  be  sold  for  the  amount  of  his  claim. 

Held,  reversing  the  judgment  of  the  court  below,  Henry,  J.,  dissenting, 
that  evidence  of  tlus  verbal  agreement  was  admissible  on  the  trial  of  an  action 
of  replevin  for  tlie  wood  by  an  assignee  of  A.,  and  that  its  effect  was  to  give  B.. 
a  lien  on  the  wood  for  the  amount  due  him. 

Byers  v.  McMillan.— xv.  194.. 

17.  Agreement  between  two  persons  to  buy  mining  land  on  specu- 

lation— Renewal  of  agreement  from  time  to  time — Secret 
agreement  witli  third  person  by  one  partner — Relation  back 
of  sale  to  date  of  first  agreement. 
See  PARTNERSHIP,  11. 

18.  User   of  land — Way   of   necessity — License — Construction    of 

agreement. 

See  EASEMENT,  G. 

19.  Wi'itten  agreement — Intoxication  of  party  executing — Consid- 

eration. 

See  EVIDENCE,  5. 

20.  To  operate  lines  of  telegraph — Trouble  de  droit — Lessor  and 

lessee — Claim  for  reduction  of  rent — Trespass — Arts.  1612, 
1614,  1618,  C.  C. 

See  LEASE,  12. 

21.  To  manage  tug  on  commission — Special  conti-act  for  rescue  of 

tug — Action  by  agents  of  owner  for  salvage. 
See  MARITIME  COURT  OF  ONTARIO,  7. 

22.  Manufacture  of  patented  articles — Substitution  of  new  agree- 

ment for — Evidence. 

B.  was  the  patentee  of  a  machine  called  the  Windsor  loom,  for  making 
skirtings,  etc.,  and  in  1884,  she  entered  into  an  agreement  with  the  defendant 
CAS.  DIG. — 2 
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ooinpnny  to  Hiipply  tli«m  with  the  lonmn,  on  which  thoy  were  to  manufacture 
tho  (JooiIh  and  pay  a  royalty  of  one  cent  u  a(]uare  yard  tlioreon,  the  minimum 
sum  for  siicii  royalty  to  bo  ^50  a  month.  Tho  jjatent  of  H.  waH  to  ox|)iro  in 
1801.  Prior  to  this  HKrocmt'nt,  in  1SH2,  11.  had  j;raiit<il  to  P.,  tho  head  of  the 
defendant  company  a  liccMHo  to  nianufactiiro  blanketn  tuidor  another  patent  for 
a  like  royalty.  'I'lieso  ayrocmentH  were  carried  out  until  1887.  In  the  menn- 
timo  IJ.  had  patented  another  device  for  makin<^'  l)lanke*f<.  and  coiiHiderable 
correspondence  had  taken  place  between  her  and  tho  company  with  roj^ard  to 
"the  manufacture  of  tho  latter  patented  article,  and  tho  company,  who  had 
■been  uiniblo  to  sell  tlie  skirtin^js,  offered  to  take  both  ])atentR  for  a  year,  payin|» 
therefor  S1,(H)0  royalty,  which  H.  accepted.  At  the  end  of  the  year  B.  claimed 
that  the  original  agreement  was  still  in  force  and  was  to  continue  until  the 
patent  expired,  and  she  brought  an  action  for  royalties  due  her  under  the  Hame. 
Held,  reverHiny  tho  judjjment  of  the  Court  of  Appeal  for  Ontario,  'I'as- 
«hereau,  .1..  dissenting',  tliiit  the  corres|)ondenceBnd  other  evidence  showed  that 
the  agreement  made  in  1887  was  in  substitution  for  and  siii)erseded  theori^^tinal 
agreement,  and  P.  bad  no  ri"bt  to  cliiiiu  any  royalty  ninler  the  latter. 

Penman  Manufacturing  Co.  v.  Broadhead.  -.June  '28,  18<.)'2.— xxi. 

23.  Fii'c  IiiHunincc — Iiisiiiiible  inttsi-est — Propei^.y  in  Goods — Con- 
stfiu'tion  of  aoicciMcnt  to  cut  ice — StatciiK'nt  in  application 
— Wjii'fanty  of  i»'pre.scntation — Breach  of  condition — Evi- 
dence. 

See  INSUKANCE,  FIRE,  27, 
CONTRACT. 

Amendment — Ri<;ht  to  order,  under  AdniiniHtration  of  Ju.stice  Act 
Ont.  sec.  50. 

See  MORTGAGE,  0. 

2.  Power  of  Supreme  Court  as  to. 

See  CONTRACT,  14. 

3.  Of  pleadings — Motion  for,  rejected  by  Superior  Court,  L.  C. — 

Insufficiency  of  affidavit — Procedure — Refusal  of   Supreme 
Court  to  interfere. 

See  JURISDICTION,  35. 

4.  Of  pleadinji^s,  by  Supreme  Court,  to  make  them  conform  to 

Evidence. 

See  LICENSE,  7. 

5.  Of  case  on  appeal  to  Supreme  Court. 

.See  PRACTICE  OF  SUPREME  COURT. 

Amiables  Compositeurs — Submission  to — Award — Finality  of — 
Alt.  1346,  C.  C.  P. 

See  ARBITRATION  AND  AWARD,  24. 
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Annuities— Salo  of  rorpns  to  pay. 

.See  WILL,  C. 

Appeal — tJiiri.silictioti  ol"  Sn])r<'nu!  Court  of  Cuiuula  iti. 

See  JlIllIHDICTION. 

2.    ('ourt  of,  ri^lit  of,  to  eiitertjiiii  (HioHtion  not  raised  at  the  trial. 

See  WILL,  2. 

n.    ()l)jectioii  not  laJHcd  by  pleadinj^H — Not  open  on  appeal. 
See  B  K  N  K F IT  HOC  lET  Y. 

4.  Ot)  quest  ions  of  fact — C'onjlictlng  evidence — Duty  of  Appellate 

Court. 

Held,  wlioro  a  disputed  fact,  involving  nautical  quoatioiis,  is  raised  by 
au  appeal  from  the  judgment  of  tlie  Maritime  Oourt  of  Ontario,  aH  in  the 
case  of  a  collision,  the  Supreme  ("ourt  will  not  reverie  the  decree  of  the  judge 
of  tlie  court  below,  merely  upon  a  balance  of  (i^Htimony. 

The  Picton.— iv.  fil8. 

5.  Held,  a  court  of  appeal  should  not  reverse  the  finding  upon  matters  of 
fact  of  the  judge  who  tried  the  cause  and  had  the  opportunity  of  observina 
the  demeanor  of  the  witnesses,  unless  the  evidence  be  of  such  a  character  as 
to  convey  to  the  mind  of  the  judges  sitting  on  the  appellate  tribunal  the 
irresistible  conviction  that  the  findings  are  erroneous.     Per  Owynne,  J. 

Ryan  v.  Ryan.— v.  4ii6. 

6.  Held,  where  there  is  a  direct  conflict  of  testimony,  the  finding  of  the 
Judge  at  the  trial  must  be  regarded  as  decisive,  and  should  not  bo  overturned 
in  appeal  by  a  court  which  has  not  had  the  advantage  of  seeing  the  witnesses 
and  observing  their  demeanour  while  under  examination.     Per  Strong,  J. 

Grasaett  v.  Carter.— x.  105. 

7.  Held,  a  court  of  Appeal  ought  not  to  differ  from  court  below  on  a  matter 
of  discretion,  unless  it  is  made  absolutely  clear  that  such  discretion  has  been 
wrongly  exercised.     Per  Ritchie,  C.J. 

Jones  V.  Tuck.— xi.  197. 

8.  Held,  where  questions  to  be  decided  by  court  of  first  instance  were  purely 
of  fact,  its  judgment  should  be  aflirmed. 

See  APPEAL,  20,  66. 

ARBITRATION  AND  AWARD,  18. 

'  ELECTION,  12,  19,  20. 

EVIDENCE,  53. 

RAILWAYS  AND  RAILWAY  COMPANIES,  23. 

TRUSTS  AND  TRUSTEES,  22. 

-         -  WILL,  7. 
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Appeal — Contimu'd. 

9.  Where  verdict  affirmed  by  two  courts  on  the  weight  of  evidence, 

the  second  appellate  court  should  not  interfere. 
See  EVIDENCE,  21. 

HUSBAND  AND  WIFE,  7. 

SALE  OF  GOODS,  14. 
[See  Allen  v.  Quebec  Warehouse  Co.,  12  App.  Cases  101.] 

10.  Additional  objection  to  award  cannot  be  taken  on  appeal. 

See  ARBITRATION  AND  WARD,  3. 

W.  Docu7)ient8  not  proved  or  produced  at  trial — Inadmissible  on 
appeal. 

Held,  that  a  document  which  has  not  been  proved  nor  produced  at  the 
trial  cannot  be  relied  on  or  made  part  of  the  case  in  appeal. 

Lionais  v.  Molson's  Bank. — x.  526. 
Montreal  Loan  and  Mortgage  Co.  v.  Fauteux. — iii.  411. 

12.  Per  saltuni,  when  allowed. 

See  PRACTICE  OF  SUPREME  COURT. 

13.  In  criminal  cases. 

See  CRIMINAL  APPEAL. 

14.  In  controverted  elections. 

See  ELECTION. 

15.  From  Maritime  Court  of  Ontario. 

,SVc  MARITIME  COURT  OF  ONTARIO. 

16.  Where  new  trial  ordered. 

See  JURISDICTION,  39. 

17.  Direct  from,  Eq\dty  Court — C.  S.  C.  c.  135,  s.  ^6 — Special  cir- 

cumstances —  Practice  —  Judgment   of  Privy   Council — 
Repayment  of  costs. 

An  appeal  came  before  the  Supreme  Court,  by  consent,  from  the  decision 
of  the  Judge  in  Equity  of  New  Brunswick,  without  an  intermediate  appeal  to 
the  Supreme  Court  of  the  province,  and,  after  argument,  was  dismissed.  The 
judgment  of  the  Supreme  Court  was  subsequently  reversed  by  the  Privy 
Council,  and  the  case  sent  back  to  the  Judge  in  Equity  to  make  a  decree. 
The  plaintiffs  being  dissatisfied  with  the  decree  pronounced  by  the  Judge  in 
Equity  applied  for  leave  to  appeal  direct  under  R.  S.  C.  c.  135,  s.  20,  there- 
from. 

Held,  Taschereau  and  Gwynne,  JJ.,  dissenting,  that  under  the  circum- 
stances of  the  case  such  leave  should  be  granted. 

Where  a  judgment  of  the  Supreme  Court  of  Canada  has  been  reversed 
by  the  Privy  Council  the  proper  manner  of  enforcing  the  judgment  of  the 
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Appeal — Continued. 

Privy  Council  is  to  obtain  an  order  making  it  a  rule  of  the  Supreme  Court  of 
Canada. 

Where  such  judgment  of  the  Privy  Council  was  made  a  rule  o^  30urt,  the 
court  ordered  the  repayment  by  one  of  the  parties  of  costs  received  pursuant 
to  the  judgment  so  reversed. 

Lewin  Y.  Howe.— xiv.  722. 

18.  Death   of  party  —  Suggestion — Jadgnient   nunc  pro    tunc — 

Solicitor — Authority  to  hind  client. 

Where  the  losinj?  party  in  a  suit  died  after  verdict  and  before  judgment 
on  a  rule  for  a  new  trial,  and  judgment  nunc  pro  tunc  was  entered,  by  order  of 
a  judge,  as  of  a  day  prior  to  his  death  and  a  suggestion  of  the  death  entered 
on  the  record,  the  court  refused  to  quasli  an  appeal  by  his  executors. 

A  promise  of  indemnity  to  the  slieriff  by  an  attorney  is  binding  on  his 
client  where  the  attorney  Imd*  the  comUict  of  the  suit  in  the  course  of  which 
such  promise  was  made  and  tlie  suhHequent  acts  of  the  client  showed  that 
he  had  adopted  the  attorney's  proceedings. 

[Aftirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick,  25 
N.  B.  Rep.  l!»(5.j 

Muirhead  y.  Shirreff.-Nov.  8,  1886.— xiv.  735. 

19.  Petition  of  right — 4^  V.  c.  ;J7  (Q.) — Appecd  to  Supreme  Court 

of  Canada. 

The  provisions  of  the  Supreme  and  Fjxche(iuer  Courts  Acts  relating  to 
appeals  from  the  province  of  Quebec,  apply  to  cases  arising  under  the  Petition 
of  llight  Act  of  that  province,  4ti  V.  c.  '27. 

McGrecYy  y.  The  Queen— Nov.  8,  1886.— xiv.  735. 

20.  Questions  of  fact — Petition  of  Right  Act,  (P.Q.) 

Where  a  judgment  appealed  from  ia  founded  wholly  upon  questions  of  fact 
the  Supreme  Court  of  Canada  will  not  reverse  it  unless  convinced,  beyond  all 
reasonable  doubt,  that  such  judgment  is  clearly  erroneous. 

Judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada,  appeal  side, 
affirmed. 

This  was  a  case  instituted  under  the  Petition  of  Right  Act  of  the  Province 
of  Quebec  and  the  court  affirmed  its  ruling  in  McGreevy  v.  The  Queen,  {see 
Appeal,  19)  that  the  provisions  of  the  Supreme  and  Exchequer  Courts  Act 
relating  to  appeals  from  the  Province  of  Quebec  apply  to  such  cases. 

Arpin  y.  The  Queen,— Dec.  7, 1886.— xiv.  736. 

21.  Award  of  official  arbitrators — 42  V.  c.  8,  ,s.  38 — Right  to  review 

award  of  arbitrators  on  appeal. 

See  ARBITRATION  AND  AWARD,  13. 

22.  No  appeal  to  the  Supreme  Court  in  proceedings  by  quo  war- 

ranto. 

See  QUO  WARRANTO. 
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Appeal — Contimu'd. 

23.  Musters  repoi't — Excess  of  auihorUy. 

A  decision  of  the  Supreme  Court  of  Nova  Scotia,  19  N.  i->  Rep.  341,  con- 
firming! the  report  of  a  master  on  a  reference,  reversed  on  tlie  {ground  that  the 
miiiSter  had  exceeded  his  authority  and  reported  on  matters  not  referred  to 
him. 

Doull  Y.  Mcllreith.— May  2,  1887.— xiv.  739. 

24.  S.  k  E.  C.  Act,  8.  29  {h)—Pri>(rs   Verhal  by  Municipal  Council 

ordering  improveinont  of  road — Future  Rij^hts. 

See  COKPORATIONS,  37. 

25.  Capias — Petition  to  be  discharged — Final  judgment  in  a  judicial 

proceeding. 

See  JURISDICTION,  52. 

26.  Appeal  direct  fi'oni  Divisional  Court  of  Ontario — Special  cir- 

cuiuHtance.s — Decision  of  Court  of  Appeal  on  abstract  ques- 
tion of  law~S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  26. 

See  PRACTICE  OF  SUPREME  COURT,  12. 

27.  Notice  of — Rides  of  Maritime  Court — Effect  of — R.  S.  C.  c.  1S7 , 

SH.  IH  and  19 — Judgvient  of  Swrrogdte — Pronouncing  of — 
Entry  by  Registrar. 

Rule  2()9  of  the  rules  of  the  Maritime  Court  of  Ontario  requires  notice  of 
appeal  from  a  decision  of  that  court  to  the  Supreme  Court  of  Canada  to  be 
f»iven  within  fifteen  days  from  tiie  pronouncing,' of  such  decision.  A  judgment 
of  the  Maritime  Court  was  handed  by  the  surroj^ate  to  the  registrar,  but  not 
in  open  court,  and  was  not  drawn  up  and  entered  by  the  registrar  for  some 
time  after. 

Held,  Taschereau,  J.,  duhitante,  that  notice  of  appeal  within  fifteen  days 
from  the  entry  of  such  judgment  was  sufficient  under  the  said  rules. 

Qu<ere,  is  such  rule  269  intra  viren  of  the  Maritime  Court  ? 

Robertson  v.  WIgle.— xv.  214. 

[But  see  now  .54-55  V.  c.  29  (D.)  transferring  the  jurisdiction  of  the  Mari- 
time Court  of  Ontario  to  the  Exchequer  Court  of  Canada.] 

28.  Contempt  of  Court— Discretion— R.  S.  C.  c.   135,  s.  24  {a)~ 

Final  judgment. 

See  JURISDICTION,  53. 

29.  Action  for  balance  of  one  of  several  money  payments  of  $2,000 

each— Future  Rights  not  bound — S.  &  E.  C.  Act,  R.  S.  C. 
c.  135,  s.  29,  s-H  (h) — No  jurisdiction. 

Se«  JURISDICTION,  54. 
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Appeal — Continwd. 

80.  Contempt  of  court  —  Constx'uctive  contempt  —  Discretion  of 
court — Prejudice  to  suitor — Lociih  sUiadi — Jurisdiction — 
S.  &  E.  C.  Act  R.  S.  C.  c.  135,  s.  24,  (a);  s.  26,  s-s.  1; 
8.  27. 

See  JURISDICTION,  55. 
CONTEMPT,  5. 

31.  Right  of  appeal,  P.  Q. — Amount  in  controversy — S.  &  E.  C.  Act 

R.  S.  C.  c.  135,  s.  29,  construction  of — Jurisdiction. 
See  JURISDICTION,  5G. 

32.  Right  of  appeal,  P.  Q. — Amount  in  controversy — Judicial  deposit 

by  insurance  company — Rival  claims  as  to  same — S.  &  E.  C. 
Act,  R.  S.  C.  c.  135,  s.  29. 

See  JURISDICTION,  57. 

33.  Habedft  corpus  case — First  st  p,  the  filing  of  the  case  in  appeal 

with  the  Registrar. 

See  JURISDICTION,  58. 

34.  Right  of  appeal,  P.  Q. — Special  assessment  for  drain  by  munici- 

pality— Exemption — Educational  institution — Future  rights 
— S.  &  E,  C.  Act,  R.  S.  C.  c.  135,  s.  29  (b). 

See  ASSESSMENT  AND    TAXES,  18. 
JURISDICTION,  5'J. 

35.  Right  of  appeal,  P.  Q.--S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  29  (b)— 

Ferry — Interference  with — Future  rights. 
St'e  JURISDICTION,  (iO. 

36.  Security  for  costs — Right  to  benefit  of — Capias — Bail,  order 

for  discharge  of — A  matter  of  practice  in  discretion  of  court 
below — Jurisdiction. 

See  JURISDICTION,  61. 

37.  Expropriation  of  land  —  Order  by  judge   in   chainl)er8  as  to 

moneys  deposited— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  28— 
43  V.  c.  9,  s.  9,  s-s.  21— -Persona  designata—ll.  S.  C.  c.  109, 
8.  88,  s-ss.  26  and  31. 

See  JURISDICTION,  62. 

38.  Motion  for  new  trial — Refusal  of  Court  of  Appeal  to  interfere, 

the  circumstances  being  peculiar — Jurisdiction — S.  &  E.  C. 
Act,  R.  S.  C.  c.  135,  s.  24  (d)  -Costs. 

S*e  JURISDICTION,  63.  
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Appeal — Continued. 

39.  Action  to  recover  penalties  for  bribery — R.  S.  Q.  Art.  429 — 

Future  rights— S.  &  E.  C.  Act,  R.  S.  C.  c.  185,  s.  29  (b)— 
Collateral  matter — Jurisdiction. 
See  .JURISDICTION,  64. 

40.  Railway  accident — Action  of  damages — Death  of   plaintiff — 

Abatement  of  action — Arfio  j)crson(il>s  inorittir  rinn  pcr- 
sond— Lord  Campbell's  Act— C  S.  N.  B.  c.  86. 

See  ACTION,  5. 

41.  Action  for  small  amount — Proprleti/  of  appeal  in. 

Although  the  court  cannot  refuse  to  liear  an  iippeal  in  a  case  in  which 
only  twenty-two  dollars  is  involved,  yet  the  briiif^ingof  appeals  for  such  trifling? 
amounts  is  objectionable  and  should  not  be  encourn^'eil. 

McDonald  y.  Gilbert,  -xvi.  700. 

42.  Final  judgment — Judgment  on  dennirrer  to  replication  to  plea 

not  deciding  any  part  of  action  —  Jurisdiction. 
See  JURISDICTION,  67. 

43.  Supreme  Court  of  the  N.  W.  T. — Appeal  from  Coui-t  of  Revision 

to — Origin  of  proceedings — S.  &  E.  C.  Act,  R.  S.  C.  c.  135, 
s.  24—51  V.  c.  37,  s.  3  (D.) 

See  JURISDICTION,  68. 

44.  Award  of  official  arbitratoi's — Compensation  for  land  taken  by 

expropriation — Duty  of  a^ipellate  court. 
See  ARBITRATION  AND  AWARD.  17. 

45.  Judgment  dismissing  petition  to  set  aside  judgment  in  action  to 

realize  mechanics'  lien —  No  jurisdictitfn —  Discretion  of 
Court  or  Judge  -S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  24  (a)  and 
s.  27. 

See  JURISDICTION,  69. 

46.  Award  of  official  arbitrators — Expropriation — Appreciation  of 

evidence—  Weight  of  evidence — Appeal  to  Suj)reme  Court. 

See  ARBITRATION  AND  AWARD,  18. 

47.  Action  for  partition  and  licitation  of  property — Partnerahip — 

Plaintiff's  interest  less  than  $2,000—8.  &  E.  C.  Act,  R.  S.  C. 
c.  135,  s.  29. 

See  JURISDICTION,  TO.j 
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Appeal — (Jiiutimu'd. 

48.  Jud(^i;ient  of  Q.  B.  L.  C.  quashinjif  writ  of  appeal  aa  issued  con- 

trary to  Art.  IIIC,  C.  C.  P. — Not  a  tinal  judgment  from  which 
appeal  will  lie — Amount  in  controversy — Ss.  28  &  29  S.  &  E. 
C.  Act,  R.  S.  C.  c.  135. 

.See  JURISDICTION,  71. 

49.  The  Ontario  Judicatui-e  Act,  1881,  s.  43,  limiting  appeals  to  the 

Supreme  Court  is  altra  vires  of  the  provincial  legislature. 
See  LEGISLATURE,  17. 

50.  Judgment  (m  motion  for  non-suit  or  new  trial — Notice  of  appeal 

— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  ss.  41,  42  —  Extension 
of  time  for  giving  notice — Application  after  time  expired. 

See  JURISDICTION,  73. 

51.  Judgment  on  motion  for  new  trial— Construction  of  — S.  &  E. 

C.  Act,  R.  S.  C.  c.  135,  s.  24  (J)— Non-jury  case. 

See  JURISDICTION,  74. 

52.  Court  of  Appeal — Functions  of — Difference  between  jury  and 

and  non-jar  I)  cases. 

Held,  per  Strong  J.  An  appeal  court  exercises  different  functions  in 
dealing  vvitli  a  case  tried  by  a  judge  without  a  jury  from  tliose  exercised  in  jury 
cases.  In  tlie  former  case  the  court  has  the  sams  jurisdiction  over  the  facts  as 
the  trial  judge,  and  can  deal  with  them  as  it  chooses.  In  the  latter  the  court 
cannot  be  substituted  for  the  jury  to  whom  the  parties  have  agreed  to  assign 
the  facts  for  decision. 

Phcenix  Insurance  Co.  v.  MoGhee.— xviii.  CI. 

See  INSURANCE.  MARINE,  30. 

53.  Jurisdiction  —  Amount     in     controversi/  —  Supreme    and 

Exchequer  Courts  Act,  c.  1J5,  s.  29 — DanKUjes — Discretion 
of  court  of  first  instance  as  to  amount. 

Where  the  plaintiff  in  an  action  for  #10,00;)  for  damages  obtains  a  judg- 
ment in  the  Superior  Court  for  Lower  Canada  for  $2,000,  and  the  defendant 
appeals  to  the  Court  of  Queen's  Bench,  where  the  judgment  is  reduced  below 
said  amount  of  $2,000,  the  case  is  appealable  by  the  plaintiff  to  the  Supreme 
{'curt,  the  value  of  the  matter  in  ^lontroversy  as  regards  him  being  the  amount 
of  the  judgment  of  the  Superior  Court  (Taschereau  and  Patterson,  JJ.,  dis- 
senting;. 

The  amount  of  damages  awarded  by  the  judge  who  tries  the  case  in  hia 
discretion  in  the  court  of  first  instance,  should  not  be  interfered  with  by  a 
court  of  appeal,  unless  clearly  unreasonable  and  unsupported  by  the  evidence, 
or  there  be  some  error  in  law  or  fact,  or  partiality  on  the  part  of  the  judge. 
Levi  v.  Heed,  6  Can.  S.  C.  R.  482,  and  Gingras  v.  De»ilet»,  Dig.  "  Damages," 
28,  followed. 

CosBette  V.  Dun.— xviii.  222. 
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Appeal — ContiniMl. 

54.  Validity  of  by-law— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  ss.  24  (r/), 

29  ((0  and  (h)  and  .'50 — Constitutional  question  not  involved 
in  appeal — Jurisdiction. 

See  JUHISDICTION,  70. 

55.  ilandanms,   proceedinj^s    on — Intei'locutory    jud^iiu-nt    in,    not 

appealable— S.  Ar  E.  C.  Act,  R.  S.  C.  c.  185,  s.  24  (r/)— The 
word  "  judfjfiiicnt"  in  that  sub-section  means  final  judf^inent. 
,SV.'  JUUISUICTION,  77. 

56.  Order  for  a  new  tiial — Insufficient  answer  by  jury  to  one  of  the 

questions — -Not  a    final  jud<;uient — S.    &     E.    C.  Act,  R.  S. 
C  c.  13.5,  s,s.  24  ((/)  80  and  61. 
.SVc  JURISDICTION,  78. 

57.  Judji^iiient  dii'oetin<^  petition  contesting;  seizure  to  be  proceeded 

with  at  same  time  as  main  action — Not  appealable — S.  &  E. 
C.  Act,  R.  S.  C.  c.  185,  ss.  24  and  28. 

.S><'  JURISDICTION.  7!». 

5iS.  New  trial  ordered  by  court  of  Q.  B.  L.  C.  sua  inoiiv  on  ground 
that  assignment  of  facts  and  answers  of  jury  insufficient — 
Not  a  final  judgment— S.  &  E.  C.  Act,  R.  S.  C.  c.  185,ss.24, 
27,  2<S,  29,  80  and  61. 

.SVc  JURISDICTION,  80. 

59.  Application  to  judge  in  chambei's  to  set  aside  a  writ  of  sununons 

— Not  a  final  judgment. 

See  JURISDICTION,  81. 

60.  Questions  of  fact — Findings  of  trial  judge — Interference  with. 

,SV^  EVIDENCE,  49. 

61.  Evidence  tendered  on  trial — Grounds  urged  for  admissibility — 

New  grounds  urged  on  ap})eal. 
See  EVIDENCE,  51. 

62.  Insolvent  Act  of  1875—40  V.  c.  41,  s.  28— Right  of  appeal  taken 

away  by. 

See  JURISDICTION,  82. 

63.  Title  to  land— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  29  (/>)— Arts. 

857  and  887,  C.  C.  P. -Art.  1624,  C.  C— Jurisdiction. 

See  JURISDICTION.  83. 


27 

Appeal — Continued. 

64.  Finding  of  coxirtw  below — Questions  of  fact — Interference  with. 

See  EVIDENCE  63. 

65.  Sollcltoi' — BUI  of  costs — Reference   to   tdximj   viasfer — Pro- 

cedure. 

It  is  doubtful  if  a  decision  affirinins?  tlie  master's  ruling  on  taxation  of  a 
solicitor's  bill  of  costs,  wliich  relates  wholly  to  the  practice  and  procedure  of 
the  High  Court  of  Justice  for  Ontario,  and  of  an  ofHcer  of  that  court  in  con- 
BtruinK  its  rules  and  e.xecuting  an  order  of  reference  made  to  him,  is  a  proper 
sr.bject  of  appeal  to  the  Supreme  Court. 

O'Donohoe  v.  Beatty.— xix.  350. 
Au(Uee  HOIjICITOR  AND  CLIENT,  7. 

66.  Quest  Ion  of  fur t — Finding  of  trial  judge  (iffirnied  by  Court  of 

A/)j)eid. 

Held,  Stronji,  J.,  dissenting,',  that  the  questions  raised  wore  entirely 
matters  of  fact,  as  to  which  the  decision  of  the  trial  jud^e  who  saw  and 
heard  the  witnesses,  confirmed  as  it  was  by  the  Court  of  Appeal  for  Ontario 
should  not  bn  inf  jrfered  with. 

Bickford  v.  Hawkins. — xix.  3C2. 

67.  By-law,   repealed    before   appeal   brouijjht  from  judji^nient   on 

motion    to    quash — Appeal    as   to    costs  —  Jurisdiction  — 
S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  21. 

See  JURISDICTION,  85. 

68.  Jurisdiction — Action  to  set  aside  a  procts-verhal  or  hy-law — 

Appeal — S.  J4  (g)  O't^d  s.  29  of  the  Supreme  and  Exchequer 
i'oavts  Act. 

The  municipality  of  the  County  of  Verchferes  passed  a  by-law  or  proch- 
verbal  defininf>  who  were  to  be  liable  for  the  rebuilding  and  maintenance  of  a 
certain  bridge.  The  municipality  of  Varennes  by  their  action  prayed  to  have 
the  by-law  or  yntcis-verhal  in  question  set  aside  on  the  ground  of  certain 
irregularities.  Tlie  action  was  maintained  and  the  by-law  set  aside.  On 
appeal  to  the  Supreme  Court  of  Canada  : 

Held,  that  the  case  was  not  appealable  and  did  not  come  within  b.  29 
or  8.  24  ((/)  of  the  Supreme  and  Exchequer  Courts  Act,  no  future  rights 
witiiin  the  meaning  of  the  former  section  being  in  question,  and  the  appeal 
not  being  from  a  rule  or  order  of  a  court  ()uashing  or  refusing  to  quash  a  by- 
law of  a  municipal  corporation. 

County  of  Yercheres  v.  The  'Village  of  Varennes.— xix.  3G5. 

69.  Jurisdiction — Future  rights — Servitude — S.  &  E.  C.  Act,  R.  S.  C. 

c.  135,  s.  29(/>).  _   ,  ..  ^^ 

-      &'e«  JURISDICTION,  87. 
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Appeal — Continued. 

70.  Expropriation  for  railway  purposes — B.    S.  Q.  Art.  5104,  ss. 

12,  I(),  17, 18,  24 — Award — Action  to  set  aside — Amount  in 
Controv^ersy — Interest — Costs — Jui'isdictioii. 
See  JURISDICTION,  88. 

71.  Final    judgment — Specially    endorsed    writ — Order    allowing 

judgment  to  be  signed — Practice — Jurisdiction. 

Sec  JURISDICTION,  Si). 

72.  Election  2:)etition — Appeal— Dismlu t ion  of  Parliament — Re- 

turn of  deposit. 

In  the  interval  between  taking  of  an  appeal  from  a  decision  delivered  on 
the  8tli  November,  1890,  in  a  controverted  election  petition  and  the  February 
sittings  (18!)1)  of  the  Supreme  Court  of  Canada,  parliament  was  disHolved,  and 
by  the  effect  of  the  dissolution  the  petition  dropped.  Tlie  respondent  subse- 
quently, in  order  to  have  the  coats  that  were  awarded  to  him  at  the  trial  taxed 
and  paid  out  of  the  money  deposited  in  the  court  below  by  the  petitioner  as 
security  for  costs,  moved  before  a  judge  of  the  Supreme  Court  in  chambers 
(the  full  court  having  referred  the  motion  to  a  judge  in  chambers)  to  have  the 
appeal  dismissed  for  want  of  prosecution,  or  to  have  the  record  remitted  to  the 
court  below.  The  petitioner  asserted  liis  right  to  have  his  deposit  returned 
to  him. 

Held,  per  Patterson,  J.,  that  the  final  determination  of  the  right  to  costs 
being  kept  in  suspense  by  the  appeu^l  the  motion  should  be  refused. 

Held,  also,  inasmuch  as  the  money  deposited  in  the  court  below  ought  to 
be  disposed  of  by  an  order  of  that  court  the  registrar  of  this  court  should 
certify  to  the  court  below  that  the  appeal  was  not  heard,  and  that  the  petition 
dropped  by  reason  of  the  dissolution  of  Parliament  on  the  2nd  February,  1891. 

Halton  Election  Case.    Lush  v.  Waldie.— xix.  557. 

[In  this  case  the  petitioner  subsequently  moved  before  the  Supreme  Court 
of  Canada  for  an  order  directing  the  repayment  to  him  of  the  $1000  and  $100 
respectively  deposited  in  the  court  below  as  security  for  costs.  The  petitioner 
shewed  that  he  had  made  an  application  to  obtain  these  moneys  to  the  Chief 
Justice  of  the  Q.  B.  D.  of  the  H.  C  of  J.  for  Ontario,  which  application  had 
been  dismissed.  The  Supreme  Court  thereupon  declared  that  the  petition 
having  been  held  to  be  abated  by  the  Hon.  Mr.  Justice  Patterson  and  his  order 
not  having  been  appealed  from,  the  petitioner  was  therefore  entitled  to  be  paid 
the  said  suras. — 15th  March,  1893.] 

73.  Supreme  and  Exchequer  Courts  Amending  Act,  1891,54--55  V. 

c.  25,  8.  3 — Appeal  from  Court  of  Review. 

By  section  3  of  the  Supreme  and  Exchequer  Courts  Amending  Act  of  1891, 
an  appeal  may  lie  to  the  Supreme  Court  of  Canada  from  the  Superior 
Court  in  Review,  Province  of  Quebec,  in  cases  which,  by  the  law  of  that 
i'ro\''ince,  are  appealable  direct  to  the  Judicial  Committee  of  the  Privy  Council. 
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Appeal — Continued, 

A  jiidtjment  was  delivered  by  the  Superior  Court  in  Review  at  Montreal  in 
favour  of  D.,  the  respondent,  on  the  aame  day  on  whichjthe  Amending  Act 
came  into  force. 

On  an  appeal  to  the  "Supreme  Court  of  Canada  taken  by  the  appellants — 

Held,  that  the  appellants  not  having  shown  that  thejjudtjnient  was  do- 
livered  subsequent  to  the  passin<>  of  tlie  Amending  Act  tlie  court  had  no 
jurisdiction. 

Qitere,  whether  an  appeal  will  lie  from  a  judgment  pronounced  after  the 

passing  of  the  Amending  Act  in  an  action  pending  before  the  change  of  the 

law.  , 

HuFtubise  v.  Desmarteau. — xix.  502. 

74.  Order  reatraininji^  action  with  liberty  to  apply — Judicial  dis- 
cretion— Final  judj;,'ment — Jurisdiction — S.   &  [E.    C.    Act,, 
R.  S.  C.  c.  135,  88.  2  {e)  and  27. 
See  JURISDICTION,  91. 

15.  Leave  to    appeal  —  Windwg-up    Act  —  Leave    (jrnnted    after 
argument  of  case. 

After  a  case  under  the  Winding-up  Act  was  argued,  the  appellant,  with 
the  consent  of  the  respondent,  obtained  from  a  judge  of  the  court  below  an 
order  to  extend  the  time  for  bringing  the  appeal,  and  subsequently,  before  the 
time  expired,  he  got  an  order  from  the  registrar  of  the  Supreme  Court,  sitting 
as  a  Judge  in  Chambers,  giving  him  leave  to  appeal  in  accordance  with  8ei;tion 
70  of  the  Winding-up  Act,  and  the  order  declared  that  all  the  proceedings  had 
upon  the  appeal  should  be  considered  as  taken  subsequent  to  the  order  grant- 
ing leave  to  appeal. 

Ontario  Bank  v.  Chaplin.— xx.  1.52. 

76.  Trust  not  expressed  in  deed — Parol  evidence  of — Enforcement 

of — Findings  of  fact  by  trial  judge  affirmed  by  full  court 
not  interfered  with  on  appeal. 

See  TRUSTS  AND  TRUSTEES,  22. 

77.  Action  for  call  of  $1,000— Future  rights— S.  &  E.  C.  Act,  R.  S.  C. 

c.  135,  H.  29  (h). 

See  JURISDICTION,  92. 

78.  Tax  on  Bell  Telephone  Co.  and  on  Quebec  Gas  Co. — By-law — 

Action  to  set  aside — Jurisdiction — S.  &  E.  C.  Act,  R.  S.  C. 
c.  135,  s.  24  (g). 

See  JURISDICTION,  93. 

79.  Acquiescence    in   judgment — Intervention  —  Abandonment   of 

appeal  by  not  appealing  to  intermediate  Court  of  Appeal. 
See  JURISDICTION,  94.  ■ 
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Appeal  —  Cunt  in  iicd. 

HO.  Election  trial — J)eciHi()n — Iiiferoiicos  from  evidence. 
See  ELE(rri()N,  44. 

81.  Ac(|uieHcence  in  jndoineiit — Attoiney^fJ  //^'r?(,lias  no  autlu)rity 

by  aj^reenient  with  attorney  of  opposite  party  to  biiul  liis 
client  not  to  appeal. 

See  JUIUSDICTION,  i)r>. 

82.  Election  case — Notice  of  trial  —  Sufficiency  of,  under  R.  S.  C. 

c.  9,  s.  81 — Not  an  objection  to  be  relie*.!  on  in  appeal  under 
8.  50  (/>)  of  said  statute. 

See  ELECTION,  4(5. 

83.  Jiirmliction — Action  in  disavotval — Prescription — Appear- 

ance by  attorney — Service  of  nu7nvionf< — C.  S.  L.C  c.  H,{,  s.  4^. 

In  an  action  brought  in  18G(>  for  the  sum  of  9H0O  and  interest  at  12^  per 
cent,  atjainst  two  brothers  .1.  8.  1).  and  \V.  McD.  D.,  being  the  amount  of  a 
proniiBBory  note  signed  by  tliem,  one  copy  of  the  BUninions  was  served  at  the 
domicile  of  .J.  8.  D.,  at  Three  Kivers,  the  otlier  defendant  W.  McD.  1).,  then 
residing  in  the  state  of  New  Yorii  On  the  return  of  tlie  writ,  the  respondent 
tiled  an  appearance  us  attorney  for  both  defendants,  and  proceedings  were  sus- 
pended until  1874,  when  judgment  was  taken  and  in  December,  1880,  upon  the 
issue  of  an  alius  writ  of  e.xecution,  the  appellant,  having  failed  in  an  opposition 
to  judgment,  tiled  a  petition  in  disavowal  of  the  respondent.  The  disavowed 
attorney  pleaded  inter  alia  that  he  had  been  authorized  to  appear  by  a  letter 
signed  by  J.  S.  D.,  saying :  "  Be  so  good  as  to  tile  an  appearance  in  the  case  to 
which  the  inclosed  has  reference,  etc.,"  and  also  pleaded  prescription,  ratitica- 
tion  and  insufficiency  of  the  allegations  of  the  petition  of  disavowal.  The 
petition  in  disavowal  was  dismissed. 

On  appeal  to  the  Supreme  Court  of  Canada  the  respondent  moved  to  quash 
the  appeal  on  the  ground  that  the  matter  in  controversy  did  not  amount  to  the 
sum  of  »-2,000. 

Held,  that  as  the  judgment  obtained  against  the  appellant  in  March,  1874, 
on  the  appearance  tiled  by  the  respondent,  exceeded  the  amount  of  $2,000,  the 
judgment  on  the  petition  for  disavowal  was  appealable. 

Held,  also,  that  where  a  petition  in  disavowal  has  been  served  on  all  parties 
to  the  suit  and  is  only  contested  by  the  attorney,  whose  authority  to  act  is 
denied,  the  latter  cannot  on  an  appeal  complain  that  all  parties  interested  in 
the  result  are  not  parties  to  the  appeal. 

Dawson  v,  Dumont. — xx.  709. 

84.  In  Election  Case — Giving  notice  of  consent  to  reversal  of  judg- 

ment—R.  S.  C.  c.  135,  s.  52— Practice. 
See  ELECTION,  47. 
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Appeal  —  Continufd. 

8').  In  el(!cti()n  case — Sorvin<f  notice  of  discontinuance — R.  S.  C. 
c.  135,  s.  51 — i'ractice. 

See  ELECTION,  48. 

80.  Order  for  new  trial — RefuHal  of  Supreme  Court  to  interfere 
witli,  on  appeal.  ' 

See  NEW  TRIAL,  33. 

87.  Expropriation    of    land    for    railway    purposi^s  —  Kcfusal    l>y 

Supreme    Court   to    interfere    with    finding    of    jud^c    of 
Exche(|uer  Court  as  to  amount  of  compen.sation. 
.SV<'  EXPUOI'UIATION,  18. 

88.  Fraudulent   conveyance — Action    to    set   aside    by   creditor — 

Ai'iount  in  controversy — Jurisdiction — 11.  S.  C.  c.  185,  s.  29. 
See  JURISDICTION,  97. 

89.  By-law  of  nnmicipality  as  to  repair  of   road — Jui-isdiction  — 

"Rights  in  future"— S.  &  E.  C.  Act,  R.  S.  C.  c.  1.S5,  s.  29. 

See  JURISDICTION,  08. 

90.  Monthly  allowance  t)f  !ji'200  payable  by  executor — Amount  in 

controversy — Jurisdiction — S.  &  E.  C.  Act,  II.  S.  C.  c.  1.S5, 
s.  29  (/>). 

yce  JURISDICTION,  !)!). 

91.  Application  to  be  adndtted  as  attorney — A])peal  from  refusal 

of  court  to  grant  — Security  for  costs — Final  judgment — 
Jurisdiction. 

See  JURISDICTION,  100. 

92.  From  report  of  taxing  officer — Final  judgment. 

See  JURISDICTION,  102. 

93.  Mining  lands — Bormige — Injunction — Jurisdiction — R.  S.  C. 

c.  185,  s.  29  (/>). 

See  JURISDICTION,  103. 

94.  Action  en  reprise  d' instance — Art.  439  C.  C.  P. — Will — Ren 

judicata— Final  judgment— Art.  439  C.  C.  P.— R.  S.  C.  c.  135, 
88.  2,  24  and  28. 

S«c  JURISDICTION,  104. 

95.  From  Court  of  Review  under  Supreme  Court  Amending  Act, 

1891,  54-55  V.  c.  25,  s.  3 — Case  argued  and  taken  endelibere, 
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Appeal — '  'ontinueil. 

(lay  Act  piiHHeil — Amount  in  controvemy  under  £500  Htg. — 
Jurisdiction— Arts.  1178  and  117M  (a)  C.  C.  P. 

iV*  JIIHIHDICTION,  100. 

96.  Contempt  of  court — A  criminal  matter — .Tu<l<,'ment  in  procced- 
in^rs  therefor— S.  &  K.  C.  Act,  R  S.  C.  c.  K'5,  s.  OH— Juris- 
diction. 

See  .lUUIHDIC.TION,  107. 
i)7.  Extention  of    time   for    l»i'in;;in<^ — Judj^ment   Hendin<(  case  to 
referees  to  jiscertain  damaj^es — Judj^tnent  sustaining  report 
— Appeal  limited  to. 

Se,'  .irillSDlCTION,  lOH. 

1)JS.  Withdi-awid  of  case  from  jury — Reference  to  court  by  consent 
of  parties  with  power  to  draw  inferences  of  fact — The  court 
made  a  private  ti-iliunal  from  which  no  appeal — Practice  of 
Supreme  Court  of  New  Brunswick. 
See  JUUIHDICTION,  10!). 

!)0.  Two  election  petitions  Hied  ajj^ainst  appellant — Refusal  of  court 
to  postpone;  trial  of  one  of  said  petitions  because  the  two  not 
bracketed  togethei- — No  appeal — R  S.  C.  c.  9,  ss.  30  &  50. 

See  JUIIIKDICTION,  110. 

Appropriation — Of  dividend. 

See  CONTRACT,  5. 

2.    By  debtor. 

See  PAYMENT,  5,  10. 

Arbitration  and  Award  —  Award  remitting  back — The  Land 
Piurhise  AH  of  1875,  P.  E.  I.  s.  4-5. 

Held,  that  by  the  statute  pasHed  by  <)he  luland  legiBlature,  which  thny 
had  a  ri^ht  to  pass,  the  award  of  the  cuiniuisBioners  could  not  be  qrashcd 
and  Het  aside,  or  declared  invalid  and  void,  on  an  application  made  to  the 
Supreme  Court ;  but  it  could  have  been  remitted  back  to  the  commissioners  in 
the  manner  prescribed  by  the  43th  section  of  the  Act.  The  application  for  the 
rule  in  the  court  below  not  having;  been  made  within  the  proper  time,  nor 
according  to  the  x'rovisions  of  that  section,  the  decision  of  that  court  is  against 
the  express  words  of  the  statute,  and  cannot  be  allowed  to  stand. 

Kelly  V.  Sulivan.— i.  1. 

2.    Axoard — Finality    of — Finding   specijically   on    each   of  the 

matters  in  difference. 

Plaintiffs  brought  ejectment  to  recover  possession  of  certain  lands  in 
the  parish  of  P.    After  cause  was  at  issue,  under  a  rule  of  reference,  all 


Arbitration  and  AvfArd  -Contimtid. 

iniittcrH  ill  difference  were  referred  to  arbitration,  unci  tlio  nrhitratortu  were 
ti)  hnve  power  to  mako  an  award  ooncoriiiii^;  tlie  uli'ho  and  church  hiiidrt 
at  P.,  and  to  niai<o  a  Hepnratti  award  concerning'  the  noliool  hmdH  at  V.  U'he 
powers  of  the  arbitrators  were  to  extend  to  all  accounts  and  differences 
between  tlio  said  parish  and  tlio  hite  rector,  and  the  defendant  as  executrix 
of  said  Uector,  as  aiKO  between  tiio  said  defendant  individually  and  the 
parish.  'I'lie  arbitrators  made  two  awards.  F'irst,  as  to  tlie  school  lands 
tliey  awarded  that  tiio  defendant  was  indebted  to  the  plaintiffs,  as  such 
executrix,  on  the  scliool  moneys  in  the  sum  of  SI,  MM);  tiiat  the  defendant 
should  pay  that  sum  to  tiie  plnintiffs;  and  that  ju<ljim(Mit  should  be  (entered 
for  tlie  plaintiffs  for  that  amount.  Secondly,  as  to  the  tflebo  and  church 
lands,  they  awarded  that  the  plaintiffs  were  entitled  to  recover  the  lands 
claimed  in  the  writ  of  ejectment,  and  ordered  ju(l),'nient  in  ejectment  to  be 
entered  for  the  plaintiffs  with  costs  of  suit;  and,  after  rccitinf{  that  all  the 
accounts  respecting  the  receipt  mikI  disbursements  of  all  moneys  received  from 
the  intercHt,  rent  and  sale  of  these  liinds  l)y  tlie  late  Kector,  or  his  agents,  or 
by  the  defendant  as  his  executrix,  were  also  referred  to  them,  as  well  as  all 
accounts  and  differences  between  the  said  parish  and  the  defendant  individu- 
ally, they  further  awarded  that  the  defendant  sliould  "  pay  to  the  plaintiffs  the 
sum  of  81  in  full  of  the  same,"  saving  and  excepting  the  matters  in  controversy 
respecting  the  school  lands,  on  which  they  had  made  a  separate  award  ;  and 
that  judf,'ment  should  be  entered  for  the  plaintiffs  for  the  said  sum  of  f  1. 
They  also  awarded  that  the  defendant  should  pay  all  costs  of  the  reference  and 
award. 

Held,  that  the  awards  sufficiently  specified  the  claims  submitted,  and  the 
various  capacities  in  which  such  claims  arose.  That  the  first  award,  beiuR 
af,'ainst  the  defendant  in  her  representative  capacity,  could  not  bo  considered 
aj^ainst  her  personally,  and  net^atived  any  claim  of  that  kind,  and  also  was  an 
adjudication  against  the  defendant  that  she  had  assets;  and  that  tlie  finding 
in  the  second  award,  that  the  defendant  should  pay  1^1,  could  be  considered  a 
finding,'  as  against  her  in  her  individual  capacity  for  that  sum,  and,  as  to  the 
claims  of  the  plaintiffs  against  her  for  moneys  received  by  her  husband,  or  by 
her  as  his  executrix,  as  a  finding  against  the  plaintiffs  on  their  claim.  'J'hat 
the  part  of  the  second  award,  directing  payment  of  the  costs  of  tlie  reference 
and  award  was  bad,  but  might  be  abandoned. 

St.  George's  Parish  v.  King.— ii.  143. 

3.    Awnrd — Power  of  attorney  to  enlarge   time  for  making — 
Appeal,  additional  ground  on. 

In  an  action  on  contract,  the  matters  in  difference  were,  by  rule  of  court, 
by  and  with  the  consent  of  the  parties,  submitted  to  arbitration.  By  the  rule 
of  reference  the  award  was  directed  to  be  made  on  or  before  the  1st  May,  1877, 
or  such  further  or  ulterior  day  as  the  arbitrators  miuht  endorse  from  time  to 
time  on  the  order.  The  time  for  making  the  award  was  extended  by  the  arbi- 
trators till  the  Ist  of  September,  1877.  On  the  31st  August,  1877,  the  attorneys 
for  plaintiff  and  defendants,  by  consent  in  writing,  endorsed  on  the  rule  of 
reference,  extended  the  time  for  making  the  award  till  the  8th  September.    On 

Cab.  Dig. — 3 
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Arbitration  and  Awa.rd— Continued. 

tiie  7th  September  the  arbitrators  made  their  award  in  favor  of  the  plaintiff  for 
the  sum  of  S5,001.42,  in  full  settlement  of  all  matters  in  difference  in  the  causo. 
Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
where  the  parties,  through  their  respective  attorneys  in  the  action,  consent  to 
extend  the  time  for  making  an  award  under  a  rule  of  reference,  such  consent 
does  not  operate  as  a  new  submission,  but  is  an  enlargement  of  the  time  under 
the  rule  and  a  continuation  to  the  extended  period  of  the  authority  of  the 
arbitrators,  and  therefore  an  award  made  within  the  extended  period  is  an 
award  made  under  the  rule  of  reference,  and  is  valid  and  binding  on  the 
parties.  2.  That  the  fact  of  one  of  the  parties  being  a  municipal  corporation 
made  no  difference.  3.  That  in  Nova  Scotia,  where  the  rule  nisi  to  set  aside 
an  award  specifies  certain  grounds  of  objection,  and  no  new  grounds  are  added 
by  way  of  amendment  in  the  court  below,  no  other  ground  of  objection  to  the 
award  can  be  raised  on  appeal. 

Oakes  y.  The  City  of  Halifax.— iv.  (J40. 

4.  Award — Effect  of,  on  insurance  claim. 

See  INSURANCE,  MARINE,  3. 

5.  Award,  dealhig  only  tvith  equity  ofredemjdiov — N^o  notice  to 

third  arhitrator — Liberty  to  amend  answer  setting  this  tip 
— No  costs  of  appcid  when  ohjections  taken  for  first  time  in 
appellate  court. 

Bills  filed  to  enforce  awards  and  to  recover  moneys  to  be  paid  thereuiider 
for  lands  taken  by  the  Canada  Southern  Ky.  Co.  The  facts  connected  with 
the  making  of  the  awards  and  the  subsequent  litigation  will  be  found  in 
41  U.  C.  Q.  B.  195,  28  U.  C.  C.  P.  30'.),  5  Ont.  App.  R.  13,  and  9  Out.  A  pp. 
R.  310.  The  Canada  Southern  Ry.'  Co.  appealed  to  the  Supreme  Court  of 
Canada  from  the  judgments  of  the  courts  below  maintaining  the  awards. 
Before  the  Supreme  Court,  counsel  for  the  appellants  for  the  first  time  contended 
that,  in  the  Norvell  case  the  award  was  bad  because  the  arbitrators  had  dealt 
only  with  the  equity  of  redemption  of  the  land  owner,  and  that  in  the  other 
cases  the  awards  were  bad  on  their  face  as  being  signed  by  only  two  of  the 
three  arbitrators  without  showing  a  notice  to  the  third  arbitrator. 

Held,  in  the  Norvell  case,  that  the  Canada  Southern  Ry.  Co.  should  be 
allowed  to  amend  their  answer  in  the  cause  in  the  Court  of  Chancery  as  they 
might  be  advised,  in  order  to  show  that  the  award  was  in  respect  only  of  the 
equity  of  redemption  and  not  the  fee  simple,  and  upon  such  amendment  being 
made  the  award  should  be  declared  null  and  void. 

Held,  in  the  other  cases,  that  the  Canada  Southern  Ry.  Co.  should  be  at 
liberty  to  amend  their  answer  in  order  to  show  that  the  awards  were  made 
by  two  of  the  arbitrators  in  the  absence  of,  and  without  notice  of  the  meetirit; 
of  the  said  two  arbitrators  to,  the  third  arbitrator,  with  liberty  to  the  plaintiffs 
to  file  with  the  registrar  of  the  Supreme  Court  their  signification  of  their 
desire  for  new  trials,  when  such  new  trials  should  be  granted  without  costs; 
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in  default  of  such  signification  in  any  case  the  award  was  declared  null  and 
void,. 

Appeals  allowed,  but  without  costs,  the  objections  having  been  taken  for 
the  first  time  on  appeal. 

Canada  Southern  Ry.  Co.  v.  Norvell.— 21st  June,  1880. 

"  "  Y.  Cunningham. 

««  «  Y,  Duff. 

«  ««  Y.  Gatfield. 

6.  Award — Motion  to  set  ai^ide,  too  late — 0  tO  10  Wm.  III.  c.  l'>. 

An  appeal  from  the  judgment  of  the  Court  of  Appeal  for  Ontario  by  tin; 
appellant  Bickford,  who  became  plaintiff  by  order  of  revivor  in  a  suit  originally 
brought  in  the  Court  of  Chancery  for  Ontario  by  one  Ario  Pardee  against  one 
Henry  Crompton  Lloyd  for  dissolution  of  partnership,  and  an  account  and 
winding  up  of  the  partnership  dealings.  A  decree  was  made  at  the  hearing  of 
the  cause,  ordering,  by  consent  of  the  parties,  a  reference  to  three  arbitrators 
of  the  matters  in  difference  in  the  cause.  There  was  also  a  deed  of  submis- 
sion, in  the  same  terms  as  the  decree,  subsequently  executed  by  the  parties. 
An  award  was  made  and  published  by  t'oe  arbitrators  on  the  13th  August,  1878.. 
The  respondent  Lloyd's  solicitor,  served  on  the  2nd  day  of  September,  187^,. 
a  notice  of  appeal  from  the  said  award.  The  appellant's  solicitor,  on  the  8tlv 
day  of  October,  1878,  served  a  notice  on  the  respondent's  solicitor,  consenting, 
to  an  order  being  made  setting  aside  the  award.  No  action  being  taken, 
thereon  by  the  respondent,  the  appellant,  on  the  2nd  day  of  December,  1878,. 
served  a  notice  of  motion  for  an  order  to  set  aside  the  award  for  the  reasons: 
therein  sot  forth.  That  motion  was  enlarged  from  time  to  time  by  and  at  the 
request  of  the  respondent ;  and,  after  argument,  an  order  was  made  by  Vice- 
Chancellor  Proudfoot,  on  the  2()th  March,  1870,  setting  aside  the  award  with 
costs.  See  2fi  Grant  375.  The  respondent  appealed  from  that  order  to  tlie 
Court  of  Appeal  for  Ontario,  which  court  reversed  the  order  of  the  Court  of 
Chancery,  and  dismissed  with  costs  the  motion  to  set  aside  the  award,  on  tho 
ground  that  it  was  made  too  late.     See  5  Ont.  App.  R.  1. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  motion  vvus 
not  made  within  the  time  allowed  by  the  statute,  9  &  10  Wm.  HI.  c.  15,  and  as 
no  good  reason  was  given  for  the  delay  the  judgment  of  the  Court  of  Appeal 
should  be  affirmed.     Appeal  dismissed  with  costs. 

Bickford  y.  Lloyd.— 21st  June,  1880. 

7.  Arbitration  hy  order  of  court  at  Nisi  Prius — To  he  entered  as 

a  verdict — Motion  to  set  aside  —  Judges  order — Specidl 
■paper  Sup.  Court,  (N.B.) — Affidavits  in  reply — New  Tnattcr 
— Discretion  of  court  heloiv — Con.  Stats.  (N.B.)  c.  37,  s.  17 o. 

The  cause  was  referred  by  the  Supreme  Court  of  New  Brunswick  at 
Nisi  Prius  to  arbitration,  the  award  to  be  entered  on  the  postea  as  a  verdict 
of  a  jury.    After  the  award  the  appellants  obtained  a  judge's  order  for  a  stay 
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of  proceedings,  and  for  the  cause  to  be  entered  on  the  motion  paper  of  the 
court  below,  to  enable  the  appellants  to  move  to  set  aside  the  award  and 
obtain  a  new  trial,  on  the  j^round  that  the  arbitrators  had  improperly  taken 
evidence  after  the  case  before  them  was  closed.  Before  the  term  in  which 
the  motion  was  to  be  heard,  appellants  abandoned  that  portion  of  tiie  order 
•directing  the  cause  to  be  placed  on  the  motion  paper,  and  gave  the  usual  notice 
■of  motion  to  set  aside  the  award  and  postea,  and  for  a  new  trial,  which  motion, 
by  the  practice  of  the  court,  would  be  entered  on  the  special  paper.  Defend- 
ant, in  opposing  such  motion,  took  the  pi-eliminary  objection  that  the  judge's 
order  should  be  rescinded  before  plaintiffs  could  proceed  on  their  notice,  and 
presented  affidavits  on  the  merits,  and  plaintiffs  requested  leave  to  read  affi- 
davits in  reply,  claiming  tliat  defendant's  afiidavits  disclosed  new  matter. 
This  the  court  refused,  and  dismissed  the  motion,  the  majority  of  the  judges 
holding  tbat  plaintiffs  were  bound  by  the  order  of  the  judge,  and  could  not 
proceed  on  the  special  paper  until  that  order  was  rescinded,  the  remainder  of 
the  court  refusing  the  application  on  the  merits.     23  N.  B.  11.  447. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held^  reversing  the  judgment 
of  the  court  below,  that  tbe  cause  was  rightly  on  the  special  paper,  and  should 
have  been  heard  on  the  merits,  and  the  court  should  have  exercised  its  discre- 
tion as  to  the  reception  or  rejection  of  affidavits  in  reply  ;  Strong,  J.  dissenting, 
on  the  ground  that  such  an  appeal  should  not  be  heard,  and  also  because  on 
the  merits  the  appeal  should  fail. 

Per  Ritchie,  C.J. — A  Court  of  Appeal  ought  not  to  differ  from  a  court 
below  on  a  matter  of  discretion,  unless  it  is  made  absolutely  clear  that  such 
discretion  has  been  wrongly  exercised.  Con.  Stats.  N.B.c.  37,  s.  173,  applies 
as  well  to  motions  for  new  trials,  where  the  grounds  upon  which  the  motion 
is  based  are  supported  by  affidavits,  as  in  other  cases.  It  makes  no  distinc- 
tion, but  applies  to  all  "  motions  founded  on  affidavits." 

Jones  Y.  Tuck. — xi.  197. 

8.    Railway  Company— Arh  it  rat  ion  under   44-    V.   c.    4-3  (Q.) — 
Notary  Public  not  disqiudijied  as  arbitrator. 

This  case  arises  from  an  award  made  by  a  majority  of  arbitrators  on  tlie 
1st  of  September,  1883,  establishing  at  the  amount  of  |4,471  the  indemnity  to 
be  paid  to  the  respondents  for  a  piece  of  land  belonging  to  them  and  of  which 
they  were  dispossessed  by  appellants  in  virtue  of  tlie  statute  of  Quebec,  4.5  V. 
c.  23.  Action  was  taken  for  the  above  sum  and  costs  of  arbitration  and  law 
costs,  amounting  altogether  to  $4,058.20.  Judgment  was  rendered  by  the 
Superior  Court  against  the  appellants  for  said  amount,  with  interest  and  costs, 
which  judgment  v,  ns  unanimously  confirmed  by  the  Court  of  Queen's  liench. 
The  principal  ground  for  defence  was  tiiat  Mr.  Charlebois,  being  the  agent  of 
the  respondents,  was  disqnalilied  from  acting  as  tliei"-  ;..bitrator. 

On  aupeal  to  the  Supreme  Court  of  Canarla,  Held,  that  the  evidence 
showing  that  Mr.  Charlebois  was  not  in  the  continuous  employ  of  respond- 
ents, but  acted  for  them  from  time  to  time  only,  in  his  profesuional  capacity 
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as  a  notary  public,  and  not  in  any  other  capacity,  he  was  not  disqualified 
from  actin<»  as  arbitrator.     Appeal  dismissed  with  costs. 

The  North  Shore  R.  Co.  v.  The  Rev.  Ursuline  Ladies  of  Quebec.  —5th  Mar.  '85. 

9.  Official  arbitrators — Appeal  from — Intercolonial  Ry.  Exten- 
sion —  Damages  —  Submission  —  Petition  of  Right  — 
Demurrer — 4 J  V-  c.  6'. 

The  plaintiffs  proceded  af;!iiinst  the  Government  by  petition  of  right  for 
damages  caused  by  the  I.  C.  Ky.  extension  destroying  their  road  and  com- 
pelling them  to  sell  their  plant,  etc.  at  a  loss.  The  Crown  demurred  to  the 
petition,  and,  the  demurrer  being  argued  before  Sir  W.  B.  llichards,  C.J., 
judgment  was  given  allowing  the  demurrer  on  the  ground  that  the  only 
remedy  for  the  company  was  by  reference  to  the  official  arbitrators.  See  2 
Excheq.  C.  R.  (^an.,  p.  4!!;!. 

It  was  then  agreed  that  the  reference  to  the  official  arbitrators  should 
be  had,  and  the  following  special  terms  were  agreed  to :  "  Whereas,  The 
Halifax  Street  Railway  Company  have  made  a  claim  upon  the  Government 
of  Canada  for  compensation  I  :  damages  alleged  to  have  been  sustained  by 
that  company  by  reason  of  the  construction  of  the  Intercolonial  Railway,  and 
as  the  government  and  the  company  l.'ave  failed  to  agree  as  to  such  compen- 
sation, the  company  has  requested  that  such  claim  should  be  referred  to 
the  official  arbitrators  under  the  statutes  in  that  behalf;  and  whereas  the 
government  is  willing  to  refer  the  claim  to  such  arbitrators  on  the  following 
conditions,  to  which  the  company  has  agreed,  namely  :  1.  That  the  company 
shall,  before  the  matter  is  entered  upon  before  the  arbitrators  furnish  to  tho 
government  a  statement  of  the  various  cLiims  which  they  make  in  the  prem- 
ises, classifying  separately  each  kind  of  claim.  2.  That  the  government 
admit  their  liability  to  make  compensation  to  the  extent  only  to  which  they 
are  by  law  bound  to  make  sucii  compensation.  3.  That  the  arbitrators  shall 
deal  with  each  separate  kind  of  claim  separately,  reporting  their  findings 
with  respect  to  the  facts  connected  theresvith,  and  as  to  the  amount  of  com- 
pensation (if  any)  which  slionld  be  made  therefor  to  tho  company.  4.  That; 
either  party  shall  be  at  liberty  to  make  tliis  submission  a  rule  of  the 
Exchequer  Court  pursuant  to  c.  8  of  the  Act  42nd  V.  (187!)),  Canada,  and  to 
proceed  under  the  provisions  of  the  said  Act  before  that  court  with  respect  to 
the  award,  or  any  part  thereof,  as  may  be  thought  best.  5.  That  any  judg- 
ment, order,  rule  or  decisioiiof  the  lixchequer  Court  in  tho  premises  may  bo 
appealed  from  to  the  Sui)rsme  Court  pursuant  to  the  IHh  section  of  tho  Act 
hist  mentioned.  Therefore  the  Government  of  Canada  and  the  said  company 
hereby  refer  the  said  claims  to  the  full  board  of  arbitrators  upon  the  terms 
and  conditions  above  mentioned.  And  whereas.  The  Halifax  City  Railroad 
Company,  in  pursuance  of  the  terms  of  the  above  cited  order  in  council,  has 
lodged  with  the  Government  of  Canada  a  claim,  of  which  the  following  is  a 
copy,  viz. :  In  compliance  with  section  1  of  the  reference  in  this  matter  the 
Halifax  City  Railroad  Company  hereby  furnish  the  following  statement  of 
their  respective  claims  for  compensation: — 1.  The  total  loss  of  the  railroad  as 
a  chartered  property  possessing  exclusive  privileges  within  the  city,  with  all 
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its  plant  and  real  and  personal  properties,  the  estimated  value  of  which  was 
at  the  date  of  the  government  taking  poBsession  of  the  track  the  sum  of 
^200,000.  2.  The  company  claims  also  damage  for  the  dividing  of  their  road 
into  two  portions  rendering  each  valueless,  and  thus,  in  other  words,  destroy- 
ing the  whole  value  9'2l)O,O00.  3.  The  company  claims  also  for  damages 
actually  done  to  the  crossing  for  loss  in  having  to  sacrifice  horses,  plant  and 
properties  which  were  sacrificed  in  conaecjuence  of  the  act  of  the  government, 
and  for  general  depreciation  in  value  of  their  real  property,  and  for  loss  of 
their  charter  and  the  privileges  and  rights  guaranteed  under  it  by  the  Provin- 
cial Legislature,  $200,000.  4.  The  company  claims  interest  at  six  per  cent, 
per  annum  on  the  amount  to  be  allowed  for  damages  from  the  time  of  break- 
ing up  the  track,  say  17th  May,  18715,  up  lo  the  time  of  payment  in  full  to 
the  company.  Therefore  the  Government  of  Canada,  and  the  said  company 
hereby  refer  the  said  claims  to  the  full  board  of  arbitrators  upon  the  terms 
and  conditions  above  mentioned." 

The  matter  was  heard  on  the  above  submission  before  the  oflicial  arbitra- 
tors, and  on  the  27th  August,  1680,  the  following  award  was  made.  After 
reciting  the  submission  and  the  facts: — 1.  We  find,  with  regard  to  the  first 
item  of  the  claim,  that  the  company  are  not  entitled  to  recover  for  the  loss  of 
their  railroad  and  its  plant  and  real  and  personal  properties,  because  that  rail- 
road was  neither  totally  nor  partially  lost  by  any  actual  interference  of  the 
igovernment  with  the  company's  property.  2.  We  find,  with  regard  to  the 
second  item  of  the  claim,  that  the  company  are  not  entitled  to  be  paid  any 
compensation,  because  the  government  have  not  "divided  their  (the  company's) 
railroad  into  two  portions,  rendering  each  valueless,"  or  destroyed  the  value  of 
the  railroad.  3.  We  find,  with  regard  to  the  third  item  of  the  claim,  that  the 
company  is  not  entitled  to  any  compensation,  because  the  government  did  no 
actual  damage  to  the  crossing,  and  because  the  company  were  not  obliged  to 
sacrifice  horses,  plant,  or  properties,  in  consequence  of  any  act  of  the  govern- 
ment, and  did  not  suffer  any  depreciation  in  the  value  of  their  real  estate 
within  the  meaning  of  the  Public  Works  Act,  31  V.  c.  12,  and  did  not  lose  their 
charte  and  the  privileges  and  rights  guaranteed  under  it  by  any  act  of  the 
gcvernment.  4.  We  find,  with  regard  to  the  fourth  item  of  the  claim,  that 
nothing  is  due  to  the  company  for  interest. 

The  plaintiffs  appealed  from  this  award,  and  Mr.  Justice  Henry,  in  the 
E.\cliequer  Court,  gave  judgment  in  their  favor  for  $8,000.  S  „  2  Excheq. 
C  1{.  Can.,  p.  441).     From  this  judgment  botli  parlies  appealed. 

Held,  Henry,  J.,  dissenting,  that  the  appeal  of  the  Halifax  Street  Railway 
Company  should  be  dismissed  with  costs,  and  the  appeal  of  the  Crown  allowed 
with  costs. 

Halifax  City  Railway  Company  v.  The  Queen.— 12th  May,  1885. 

10.  Misconduct  of  arbitrators  —Bill  to  rectify  award — Prayer  for 
.     general  relief — Jurisdiction  of  Court — Practice — Factum. 

The  bill  in  this  case  was  filed  to  rectify  an  award  made  under  a  subrais- 
sion  to  arbitration  between  the  parties,  because  the  arbitrators  had  considered 
matters  not  included  in  the  submission,  aud  had  divided  the  sums  received  by 
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the  dufondaut  from  the  plaintiffs,  on  the  fjroiind  that  defendant's  brother  and 
partner  was  a  party  to  such  receipt,  although  the  partnership  affairs  of  the 
defendant  and  his  brother  were  eKcluded  from  the  submission.  The  bill 
prayed  that  the  award  might  be  amended,  and  the  defendant  decreed  to  pay 
the  amount  due  the  plaintiff:)  on  the  award  being  rectified,  and  that,  in  other 
respects,  the  award  should  stand  and  be  binding  on  the  parties.  There  was 
also  a  prayer  for  general  relief. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
that  to  grant  the  decree  prayed  for  would  be  to  make  a  new  award,  which  the 
court  had  no  jurisdiction  to  do,  but.  Held,  also,  reversing  the  decision  of  the 
court  below,  that  under  the  prayer  for  general  relief  the  plaintiff  was  entitled 
to  have  the  award  set  aside.     23  N.  B.  R.  392. 

The  plaintiff's  factum  containing  reflections  on  the  conduct  of  the  judges 
of  the  court  below,  was  ordered  to  be  taken  off  the  files  as  scandalous  and 
impertinent. 

Yernon  Y.  Oliver.— 13th  May,  188'>.— xi.  156. 

11.  Lands   taken    for    railway   purposes — Matters    considered    by 

arbitrators — Question  as  to  which  party  entitled  to  coats. 

See  COSTS,  3. 

12.  Municipal  Act — Construction  of  drain — Petition  for — Benefit  to 

land  in  adjoining  municipality — Arbitration  on  engineer's 
report — Duty  of  arbitrators. 

.SVe  MUNICIPAL  CORPORATION,  4. 

13.  Awnrd  of  official  arbitrators — Inclusive  of  past  and  future 

damages — Appeal — 42  ^-  <^-  <^- 

On  a  reference  being  made  to  the  official  arbitrators  of  certain  claims 
made  by  one  H.  against  the  government  for  damages  arising  out  of  the 
enlargement  of  the  Lachine  Canal  to  land  situated  on  said  canal,  the  arbitra- 
tors awarded  H.  19,216  in  full  and  final  settlement  of  all  claims.  On  an 
a[)peai  taken  to  the  Exchequer  Court  by  H.  (Taschereau,  J.,  presiding)  this 
amount  was  increased  to  ^15,990,  including  #5,1)00  for  damages  caused  to  the 
land  from  1877  to  1884  by  leakage  from  the  canal  since  its  enlargement,  and 
the  judge  reserved  the  right  to  H.  to  claim  for  future  damages  from  that  date. 
On  appeal  to  the  Supreme  Court  of  Canada  it  was  : 

Held,  reversing  the  judgment  of  the  Exchequer  Court  and  confirming 
the  award  of  the  arbitrators,  tiuit  it  must  be  taken  that  the  arbitrators  dealt 
with  every  item  of  H.'s  claim  submitted  to  them  and  included  in  their  award 
all  past,  present  and  future  damages,  and  that  the  evidence  did  not  justify  any 
increase  of  the  amount  awarded. 

Gwynne,  J.,  was  of  opinion  that  under  42  V.  c.  8,  s.  38  the  Supreme  Court 
had  power  (although  the  crown  did  not  appeal  to  the  Exchequer  Court)  to 
review  the  award  of  the  arbitrators,  and  that  in  this  case  $1,000  would  be  an 
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ample  corapenBation  for  any  injury  that  the  claimant's  land  oan  be  said  to 
have  sustained,  which  upon  the  evidence  can  be  attributed  to  tlie  work  of  the 
enlargement  of  tlie  canal. 

The  Queen  y.  Hubert.— March  1, 1887.— xiv.  737. 

14.  Agreement  to  purchase  railway — Hire  of  i-olling  stock — Refer- 

ence to  arbitration — R.  S.  O.  c.  50,  s.  189. 

See  RAILWAYS  AND  RAILWAY  COMPANIES.  39. 

15.  A^vdrd — Validiiy  of — Description  of  land — Fails  et  articles — 

P-U  V.  c.  43,  s.  9,  {P.Q.)-Art.  225,  C.  C.  P. 

E.  B.  et  (;/.,  joint  owners  of  land  situate  in  the  city  of  Quebec  were 
awarded  111,900  under  43-44  V.  c.  43,  a.  9,  for  a  portion  of  said  land  appro- 
priated for  the  North  Shore  Railway  Company.  On  the  12th  March,  1885, 
E.  B.  et  al.  instituted  an  action  afjainst  the  North  Shore  Railway  Company, 
based  on  the  award.  The  company  not  having  pleaded  foreclosure  was  granted, 
and  on  the  'ilst  April  process  for  interrogatories  upon  faitu  et  articles  was 
ifsued,  and  returned  on  the  20th  April.  The  company  made  default.  On  the 
18th  June  the  faits  et  articles  were  declared  taken  pro  confcssiii.  On  the  Kith 
May,  E.  B.  et  ol.  consented  that  the  defendants  be  allowed  to  plead,  but  it  was 
only  on  the  7th  July  that  a  plea  was  filed,  alleging  that  the  arbitration  had 
been  irregular  and  was  against  the  weight  of  evidence.  On  the  2nd  September, 
E.  B.  et  al.  inscribed  the  case  for  hearing  on  the  merits,  on  which  day  the 
railway  company  moved  to  be  authorized  to  answer  the  faits  et  articles  and 
the  motion  was  refused.  The  notice  of  expropriation  and  the  award  both 
described  the  land  expropriated  as  No.  1,  on  the  plan  of  the  railway  company 
deposited  according  to  law,  but  in  another  part  of  the  notice  it  described  it  as 
'  forming  part  of  a  cadastral  lot  234.5,  and  in  the  award  as  forming  part  of  lots 
2344-2345.  On  tlie  5th  December  judgment  was  rendered  in  favor  of  K.  B. 
et  (tl.  for  the  amount  of  the  award.  From  this  judgment  the  railway  conijjany 
appealed  to  the  Court  of  Queen's  Bench  (appeal  side)  and  that  court  reversed 
the  judgment  of  the  Superior  Court,  holding  inter  alia  the  award  bad  for 
uncertainty,  and  that  the  case  should  be  sent  back  to  the  Superior  Court  to 
allow  the  defendants  to  answer  the /(itix  et  articles.  On  appeal  to  the  Supreme 
Court  of  Canada,  it  was  — 

Held,  (1)  reversing  the  judgment  of  the  Court  of  Queen's  Bench  (appeal 
side)  that  there  was  no  uncertainty  in  the  award  as  the  words  of  the  award 
and  notice  were  sullicient  of  themselves  to  describe  the  property  intended  to 
be  expropriated  and  which  was  valued  by  arbitrators.  (2)  That  the  motion 
for  leave  to  answer  faits  et  articles  had  been  properly  refused  by  the  Superior 
Court.     Taschereau,  J.,  dissenting. 

Beaudet  et  al.  y.  The  North  Shore  Railway  Company. — xv.  44. 
[The  Privy  Council  refused  leave  to  appeal  in  this  case. J 

16.  Street  Railway — By-law  and  agreement  providing  for  assuming 

ownership  upon  giving  notice  and  fixing  value  by  arbitration 
— Appointment  of  arbitrators  by  court. 
See  CORPORATIONS,  39. 


41 

Arbitration  and  Award — Co)itinuerl. 

17.  Expi'opriation — Award  of  ojflci/il  arbitrators — Compensation 
for  land  taken — Duty  of  Appellate  Court. 

On  an  appeal  to  tlie  Supreme  Court  from  a  judgment  of  the  Exchequer 
Court  increasing  the  amount  awarded  by  the  oDicial  arbitrators  to  the  claim- 
ant for  expropriation  of  laud  for  tlie  Intercolonial  Kailway. 

Held,  revergiuR  the  judgment  of  the  Exchequer  Court  and  restoring  the 
award  of  the  official  arbitrators,  that  to  warrant  an  interference  with  an 
award  of  value  necessarily  lart^ely  speculative  an  Appellate  Court  must  be 
satisfied  beyond  all  reasonable  doubt  that  some  wrong  principle  has  been 
acted  on  or  something  overlooked  which  ought  to  have  been  considered  by  the 
otticial  arbitrators,  and  upon  the  evidence  in  this  case  this  court  refused  to 
interfere  with  the  amount  of  compensation  awarded  by  the  official  arbitrators. 

Present — Sir  W.  J.  Ritchie,  CJ.  and  Strong,  Fournier  and  Gwynne,  JJ. 

The  Queen  v.  Paradis.— 


,  Jan.  1,5,  1889.— xvi.  710. 
The  Queen  v.  Beaulieu. 

The  decision  of  the  Exchequer  Court  and  the  judgments  of  the  Supreme 
Court  in  these  cases  will  be  found  in  Vol.  I.,  Excheq.  C.  11.  Can.,  191. 

IS.  Aiv((rd  of  arhitrators  increased  by  the  Exchequer  Court  — 
Hearing  of  additional  tvitness — Appreciation  of  the  evi- 
dence— Appeal  to  Supreme  Court — Weight  of  evidence. 

In  a  matter  of  expropriation  of  land  for  tlv^  Intercolonial  railway,  the 
award  of  the  arbitrators  was  increased  by  the  judge  of  the  Exchequer  Court 
from  $4,155  to  $10,824.25,  after  additional  witnesses  had  been  examined  by 
the  judge.     On  an  appeal  to  the  Supreme  Court  it  was 

Held,  affirming  the  judgment  of  the  Exchequer  Court,  that  as  the  judg- 
ment appealed  from  was  supported  by  evidence,  afid  there  was  no  matter  of 
principle  on  which  sucli  judgment  was  fiiirly  open  to  blame,  nor  any  oversight 
of  material  consideration,  the  judgment  should  be  affirmed.  Gwynne,  J., 
dissenting. 

Present — Strong,  Fournier,  Gwynne  and  Patterson,  JJ. 

The  Queen  v.  Charland.— April  20th,  1880. -xvi.  721. 
The  decision  of  the  Exchequer  Court  and  the  judgments  of  the  Supreme 
Court  in  this  case  will  be  found  in  Vol.  1,,  Excheq.  C.  R.  Can.,  291. 

19.  Contract    with    Crown    for  buildiniu^    of   a   bridge — Certificate 

of  enfriiieer    a    condition    precedent   to    payment — Matter 
improperly  .sent  to  arbitration — 31  V.  c.  12— Costs. 

See  CONTRACT,  35. 

20.  Expropriation   for   railway  purposes  —  Award,    validity   of — 

Riparian  rifjfhts — Obstruction  to  acch  et  sortie — Right  of 
action. 

See  EXPROPRIATION,  10. 
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21.  AivKvd  tiuule  Jimd  by  sahmiasion  —  Motion   to   set   aside — 
Grounds  of  objection. 

An  ftward  will  not  be  oet  aside  on  the  ground  that  a  memo.,  furnished  by 
the  arbitrator  to  the  losing  party  after  its  publication,  sliowed  that  the 
accounts  between  the  parties  were  adjusted  upon  a  wrong  principle,  the  defect, 
if  any,  not  being  a  mistake  on  the  face  of  the  award  or  in  some  paper  forming 
part  of,  and  incorporated  with,  the  award,  and  there  being  no  admission  by  the 
arbitrator  himself  that  he  had  made  a  mistake. 

McRae  v.  Leinay. — xviii.  280. 

2'2.  Application  to  set   aside   an  award — Time  for  applying — 

9  &  10  Wm.  III.  c.  15,  s.  2-R.  8.  0.  (1887),  c.  53,  a.  37— 

Rrference   back    to    arbitrators   for  re-consideration  and 

re-determination. 

In  the  Province  of  Ontario,  the  governing  statute  as  to  the  time  for  apply- 
ing to  set  aside  an  award  which  has  been  made  under  a  rule  of  court  or  to 
remit  it  to  the  arbitrators  for  re-consideration  and  re-determination,  is  R.  S.  O. 
(1887),  c.  58,  s.  37,  and  it  is  not  required  that  the  application  should  be  made 
oefore  the  last  day  of  the  term  next  after  the  making  of  the  award,  as  provided 
by  !)  it  10  Wm.  III.  c.  1.5,  s.  2.     Gwynne,  .1.,  dissenting. 

An  award  may  be  remitted  to  arbitrators  for  re-conaideration  and  re-deter- 
mination under  the  Ontario  statute  though  the  result  of  the  re-consideration 
may  be  to  have  tlio  award  virtually  set  aside  by  a  different,  or  even  contrary, 
decision  af  the  arbitrators. 

The  court  is  justified  in  remitting  an  award  to  the  arbitrators  if  fraud  or 
fraudulent  concealment  on  the  part  of  the  persons  in  whose  favour  it  is  made 
is  established,  or  if  new  evidence  is  discovered  which,  by  the  exercise  of  rea- 
sonable diligence,  could  not  have  been  discovered  before  the  award  was  made. 

Green  y.  Citizens  Ins.  Co.— xviii.  338- 

t23.  Contract  —  Public  work  —  Sitb-contractor  —  Rescission  — 
Qaantam  meruit — Setting  aside  award. 

P.  was  a  contractor  with  the  government  of  Canada  for  building  a  post 
ortice  and  K.  was  sub-contractor  to  do  the  mason  and  brick  work  for  a  lump 
sum,  the  sub-contract  consisting  simply  of  an  offer  to  give  the  work  for  the 
sum  named  and  an  acceptance  by  K.  P.,  being  dissatisfied  with  the  work  done 
by  K.,  took  the  contract  out  of  his  hands  before  it  was  completed  and  finished 
it  himself.  K.  then  brought  an  action  for  the  value  of  work  done  by  him  and 
on  reference  by  the  court  to  arbitration  an  award  was  made  in  K. 's  favour. 
The  Court  of  Appeal  set  aside  the  award  and  remitted  the  case  to  the  arbi- 
trator for  furtiier  consideration,  holding  that  though  the  contract  did  not 
authorize  P.  to  take  over  the  work  and  finish  it  at  K.'s  expense,  and  the  latter 
was,  therefore,  entitled  to  recover  on  the  quantum  meruit,  yet  the  cost  of  com- 
pleting the  work  was  considerably  in  excess  of  the  contract  price. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  that  as  it  appeared 
from  the  evidence  that  the  arbitrator  fully  understood  the  matter  and  got  all 
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tliu  information  that  could  be  obtained  on  the  subject,  and  as  no  impropriety 
or  mistake  was  shewn  to  have  been  committed  by  him,  no  benefit  could  result 
from  sendin({  the  award  back  for  reconsideration,  and  the  decree  of  the  Court 
of  Appeal  was  not  justified. 

Pbesknt. — Sir  W.  J.  Ritchie,  C.J.,  and  Fournier,  Taschereau,  Gwynne  and 
Patterson,  JJ. 

Kennedy  v.  Pigott.  -June  14,  1889,  xviii.  699. 

24.  Petition  of  right — Submission — Mediators — Award — Finality 

of-Art  ij^u,  a  F.  a 

T.  McG.  who  claimed  a  large  sum  of  money  from  tlie  Government  of  the 
Province  of  Quebec  under  a  contract  he  had  for  the  construction  of  a  portion 
of  tlie  Nortli  Shore  Railway,  aj.'roed  to  submit  to  three  mediators  or  tunidhlei 
compositeurs  all  controversies  and  ditticulties  existing  between  the  Government 
and  himself,  and  the  submission  stated  that  these  mediators  sliould  inquire 
int(,,  inter  alia,  the  extent  of  the  obligation  of  the  contract  passed  between  the 
government  of  Quebec  and  the  said  T.  McG.  ;  the  alterations  and  modifica- 
tions made  in  the  plans,  particulars  and  specifications  mentioned  in  the  said 
contract ;  what  influence  the  said  alterations  and  modifications  may  have  had 
on  the  obligations  of  the  said  T.  MoG.  and  on  those  of  the  government ;  the 
delays  caused  by  reasons  irrelevant  to  the  action  of  tlie  contractor;  the  pecu- 
niary value,  whether  for  more  or  for  less,  of  the  alterations  or'any  increase  in 
the  works;  and  finally,  all  things  connected  with  the  matter  and  the  execution 
of  the  said  lontract,  and  with  regard  to  the  charges  and  obligations  of  both 
the  government  and  the  said  contractor,  according  to  the  terms  of  the  said 
contract. 

The  submission  also  provided  that  the  award  was  to  be  executed  as  a 
final  and  conclusive  judgment  of  the  highest  court  of  justice.  The  media- 
tors by  their  award,  after  reciting  the  matters  in  controversy  between 
the  parties,  found  that  the  government  of  the  Province  of  Quebec  was 
indebted  to  T.  McG.  in  the  sum  of  $147, -473,  and  annexed  thereto  an  affidavit 
stating  they  had  inquired  into  all  matters  and  cMfliculties  submitted  to  tliem 
as  appeared  in  the  deed  of  submission.  This  amount  being  much  less  than 
the  amount  claimed  by  T.  McG.  he  filed  a  petition  of  right,  asking  that  the 
award  be  set  aside  on  the  ground  that  it  did  not  cover  the  matters  referred  to 
the  arbitrators  in  the  submission.  The  Superior  Court  for  the  district  of 
Quebec  set  aside  the  award,  and  on  appeal  to  the  court  of  Queen's  Bench  for 
Lower  Canada  (appeal  side)  that  court  reversed  the  judgment  of  the  Superior 
Court  and  dismissed  the  petition  of  right.  On  appeal  to  the  Supreme  Court 
of  Canada — 

Held,  aftirming  the  judgment  of  the  court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  that  the  object  of  the  submission  was  to  ascertain  what 
amount  the  contractor  T.  McG.  was  to  receive  from  the  government,  and 
the  specification  of  the  several  matters  referred  to  in  the  submission  was 
merely  to  secure  that  in  determining  the  amount  the  mediators  should  fully 
consider  all  these  matters,  and  that  all  matters  having  been  so  considered  the 
award  was  valid.     Strong  and  Taschereau,  JJ.,  dissenting. 
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Per  Fournier,  J.,  Mediators  (uminbleH  conri)o*itftini)  are  not  snbject  to  tbo 
provisions  of  Art.  1H40,  C.  P.  C.  and  their  award  can  only  be  set  aside  by 
reason  of  fraud  or  collusion  if  ^iven  on  the  matters  referred  to  them. 

McGreevy  v.  The  Queen.— xix.  IHO. 

25.  Expropriation— I^.  S.  Q.  A rf.  5164,  as.  12, 16,  17, 18,  2^— Award 

—  Arhifrat(»rs  —  JiLrisdiction  of  —  Lan<J»  ivjariounh/ 
((ferted — JfJ  d';  44  V.  c.  4'^  (^^•<«/) — Appe(d — Amount  in 
CO  II  f  rorersi/ — Costs. 

In  a  railway  expropriation  case  the  respondent  in  namin^^  his  arbitrator 
dcr-lared  that  he  only  appointed  hitn  to  watch  over  the  arbitrator  of  the  coni- 
(Mviiy,  but  the  company  recojjnized  him  oft'icially  and  subsefjuently  an  award 
of  ^l,i)7-4.25  damages  and  coats  for  land  expropriated  was  made  under  Art. 
61(il,  R.  S.  Q.  The  demand  for  expropriation  as  formulated  in  their  notice  to 
arbitrate  by  the  appellants  was  for  the  width  of  their  track,  but  the  award 
j;raiitod  damages  for  three  feet  outside  of  the  fences  on  each  side  as  beini^ 
valueless.     In  an  action  to  set  aside  the  award — 

Held,  affirming  the  judgment  of  the  courts  below,  that  the  appointment 
of  respondent's  arbitrator  was  valid  under  the  stiitute  and  bound  both  parties, 
and  that  in  awarding  damages  for  tliroe  feet  of  land  injuriously  affected  on 
each  side  of  the  track  the  arbitrators  had  not  exceeded  their  jurisdiction. 

Strong  and  Taschereau,  JJ.,  doubted  if  the  amount  in  controversy  was 
sufficient  to  give  the  court  jurisdiction  to  hear  tlie  appeal,  the  amount  of  the 
award  being  under  82,000,  and  to  make  up  the  a)ii)ealable  amount,  either 
interest  accrued  after  the  date  of  the  award  and  after  action  brought  or  the 
costs  taxed  on  the  arbitration  proceedings  wo\ild  have  to  bo  added. 
The  Quebec,  Montmorency  and  Charlevoix  Railway  Co.  v.  Mathieu.— xix.  i'H). 
And  xee  JURISDICTION,  88. 

26.  Ej'propriation  tender  Railway  Act — R.  S.  C.  c.  109,  s.  8,  ss.  20-21 

— Discretion  of  arbitrators — Award — Inadequate  covvpen- 

sation. 

In  a  case  of  an  award  in  expropriation  proceedings  under  the  Railway  Act, 
E.  S.  C.  c.  101),  it  was  held  by  the  Superior  (.'ourt  for  L.  C.  and  the  Court  of 
Queen's  Bench  for  L.  C.  (appeal  side)  that  the  arbitrators  had  acted  in  good 
faith  and  fairness  in  considering  the  value  of  the  property  before  the  railway 
passed  tlirough  it,  aiid  its  value  after  the  railway  had  been  constructed,  and 
that  the  sum  awarded  was  not  bo  grossly  and  scandalously  inadequate  as  to 
shock  one's  sense  of  justice.  On  appeal  to  the  Supreme  Court  of  Canada  : 
Held,  tliat  the  judgment  should  not  be  interfered  with. 

Benning  v.  The  Atlantic  &  N.  W.  Ry.  Co  — xx.  177. 

27.  Municipal    Corporation — Draina|.(e   of  lands — Injury  to   other 

lands  by — Remedy  for — Arbitration — Notice  of  action — 
Mandamus. 

See  MUNICIPAL  CORPORATION,  26. 
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28.  Setting  luside  award — Expjopriation  for  the  I.  C.  Ry. 

S^e  EXFUOPRIATION,  li). 

Arrest,  False— Notice  of  action  against  Magistrate. 

See  NOTICE,  8. 

2.  Wrongful — Action  for — Justification — Canada  Toniperance  Act, 

1878. 

See  CANADA  TEMPERANCE  ACT  187«,  <i. 

3.  Of  conmicrcial  traveller  foi-  selling  without  license — By-law  of 

city  of  Quebec— 20  &  ;}0  V.  c.  57,  hh.  20,21  (Q.)- 
See  LICENSE,  G. 

MALICIOUS  ARREST. 
MALICIOUS  PROSECUTION. 

Assault — On  constable  when  serving  sinnnions  charging  violation 
of  Canada  Temperance  Act — Wife  not  a  conipi'tent  witn<'ss 
on  her  husband's  behalf— K.  S.  C.  c.  102,  s.  ^4—11.  S.  C.  c.  l74, 
216. 

See  CRIMINAL  APPEAL,  11. 

Assessment  and  Taxes. —  Ai^sessment  —  Notice  of —  Alteration 
without  notice  by  Court  of  Revie^v — Liahilitij. 

The  plaintiffs,  bein^  persona  lial)le  to  assessment,  were  served  bj'  tlie  asses- 
sors of  a  municipality  with  a  notice  in  the  form  prescribed  by  32  V.  c.  il(>, 
8.  48  (O.),  and  on  that  notice  the  amount  of  their  personal  property,  other  than 
income  was  put  down  at  $2,500,  but  on  the  column  of  the  assessment  roll,  as 
finally  revised  by  the  court  of  revision,  the  amount  was  put  down  at  $2.'),000, 
thereby  chanf^ing,  without  givinj^  any  further  notice  to  plaintiffs,  the  total 
value  of  real  and  personal  property  and  taxable  income  from  $20,000  to  S43,400. 

Held,  that  the  plaintiffs  were  not  liable  for  the  rate  calculated  on  this  last 
named  sum,  and  that  a  notice,  to  be  t^iven  by  the  assessor  in  accordance  with 
the  Act,  is  essential  to  the  validity  of  the  tax.  [Since  this  decision  the  statute 
has  been  altered.] 

Nicholls  V.  Gumming.— i.  395. 

2.  Assessment  roll — Amendment  of — Triennial  assessment  roll — 

Arts.  716  and  746  (a)  M.  C.  (P.Q.). 

See  PROHIBITION. 

3.  Assesf^ment — Improjyer — False  imprisonment — Arrest — Jfl   V. 

c.  9  {N.B)—Exec\ition  issued  by  receiver  of  taxes  for  city  of 
St.  John — "Respondeat  superior." 

The  41  V.  0.  9,  intituled  "  An  Act  to  widen  and  extend  certain  public  streets 
in  the  city  of  St.  John,"  authorized  commissionerB  appointed  by  the  Governor 
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in  Council  to  aasess  the  owncra  of  the  land  who  would  be  bonefltcd  by  tlie 
widening  of  the  Htreets,  and  in  their  report  on  the  extension  of  Cftnturbury 
street,  tlie  coinmiHsionerH  ho  appointed  tiHsoHHed  tlio  benottt  to  a  certain  let  at 
^U<.(.4(i,  and  put  in  their  report  tlio  name  of  tlie  appellant  (McH.)a9  tlio  owner. 
The  amount  so  aHHCHHed  wiiH  to  be  paid  to  the  corporation  of  the  city,  and,  if 
not,  it  was  the  duty  of  tlie  receiver  of  taxcR,  appointed  by  the  city  corporatimi, 
to  issue  execution  and  levy  the  same.  McH,,  iiltliouf^li  asHeHsed,  waH  not  the 
owner  of  the  lot.  S  ,  tlio  receiver  of  taxes,  in  default,  iHstuul  an  execution,  and 
for  want  of  ^oods  McS.  was  arrested  and  imprisoned  until  ho  paid  the  amount 
at  the  cliamherlain's  office  in  the  city  of  Bt.  John.  The  action  was  for  arrest 
and  falhe  impriKonment,  and  for  money  had  and  received.  The  jury  found  a 
verdict  for  McS.  on  the  lirst  count  against  both  defeni'ants. 

Held,  reversing  the  judf^mcnt  of  the  Supreme  Court  of  New  Brunswick, 
that  S.,  who  issued  the  warrant  founded  upon  a  void  aRscssmcnt  and  caused 
the  arrest  to  be  made,  was  >^uilty  of  a  trespass,  and  beiiif^  at  tlio  time  a  servant 
of  the  corporation,  under  their  control  and  specially  ajjpoiiitcd  by  them  to 
•  collect  and  levy  the  amount  so  assessed,  the  maxim  of  rfspoiideat  Kiipi'iinr 
applied,  and  therefore  the  verdict  in  favor  of  McS.  for  SflS.T.Ut)  against  both 
respondents  on  the  first  count  should  stand.  Ritchie,  C.J.,  and  Taschereau, 
J.,  dissenting.) 

Per  Gwynne,  J. — That  the  corporation  had  adopted  the  act  of  their  oflicer 
as  their  own  by  receiving  and  retaining  the  money  paid  and  authorizing  McS.'s 
discharge  from  custody  only  after  such  payment. 

McSorley  v.  The  Mayor,  etc.,  of  the  City  of  St.  John.— vi.  '):U. 

4.  •/•'  V.  (P.Q.)  c.  61,  s.  10* — Asse.ssment  for  footjMiths — Validity  of 
— Proof  of  error — Onus  prohandi —  Volantary  payment 
— 2^  at  ice,  want  of. 

On  the  31st  May,  1875,  under  the  authority  of  37  V.  c.  51,  s.  192,  (F.q.), 
the  city  council  of  the  city  of  Montreal  by  a  resolution  adopted  a  report  fron^ 
their  road  committee  prepared  on  the  30th  April  previous,  as  amended  by  a 
report  of  their  finance  committee  of  May  27,  1875,  recommending  the  con- 
struction of  permanent  sidewalks  in  the  following  streets  {inter  alia),  Dorchester 
and  St.  Catharine.  On  the  adoption  of  these  reports,  with  which  an  estimate 
indicating  the  (juality  of  flag  stone  required  for  each  street,  and  the  approxi- 
mate cost  of  the  work  to  be  made  in  each  street,  had  been  submitted,  the  city 
surveyor  caused  the  sidewalks  in  said  streets  to  be  made,  and  assessed  the 
cost  of  the  sidewalks  according  to  the  front  of  the  real  estate  owned  by  the 
pntprietors  on  each  side  of  the  same,  and  prepared  a  statement  of  the  same, 
which  he  deposited  with  the  treasurer  for  collection.  D.  A.  B.  possessed  real 
estate  on  Dorchester  and  St.  Catharine  streets,  and  did  not  object  to  the  con- 
struction of  the  new  sidewalk.  On  the  3rd  December,  1877,  a  few  days  after 
receiving  a  notice  from  the  city  treasurer  to  pay  within  fifteen  days  certain 
sums,  in  default  whereof  execution  would  issue,  D.  A.  B.  paid,  without  protest, 
?i946.2o ;  and  on  the  29th  October,  1878,  paid  a  further  sum  of  ?438.90,  and  on 
the  14th  November,  1878,  without  having  received  any  notice,  paid  $700  on 
account  of  1877  assessment. 
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In  an  action  instituted  by  D.  A.  B.  at^ainut  tlie  city  of  Montreal,  to  recover 
the  said  Huma  o(  nioiioy  wliicli  Hlie  alletit'd  to  have  paid  in  error,  hclievinn  tlio 
said  aHsuHHMient  valid,  Held,  afru-niiii^>  the  Jnd^nient  of  tlie  court  below,  Henry 
and  Owyinie,  JJ.,  diasentin^,  that  D.  A.  D.  had  failed,  both  in  allegation  and 
proof,  to  make  out  a  case  for  the  recovery  of  the  aHHesemont  paid  by  her,  either 
aa  a  voluntary  payment  made  in  ignorance  of  ita  illegality,  or  aa  a  conatraiiiod 
payment  of  an  illeijal  tax,  and  tluit  mere  irrofjularities  in  the  mode  of  proceed^ 
in>{  to  the  asseaHnicnt,  althounii  tiiey  nii^^ht,  in  a  proper  proceeding,  have 
entitled  the  ratejiayora  to  have  had  the  aaHeKHment  (luaahed,  di<l  not  now 
entitle  her  to  recover  the  amount  hack  aa  a  payment  of  void  aaaeaament 
ille^^ally  extorted.  '2.  That  the  city  council,  in  layinf^  pavements  in  parta  of 
the  city  only,  the  coat  of  which  was  to  he  paid  by  aaaeaHment  accordint;  to  the 
frontajje  of  the  reapoctive  proportiea,  and  not  in  proportion  to  the  coat  of  the 
part  laid  oppoaitu  each  property,  were  acting  witliin  the  acope  of  the  power 
conferred  upon  them  by  ;S7  V.  c.  51,  a.  l!l'2.  3.  That  the  objection  foundcMl  on 
tlie  invalidity  of  tlie  aaaeaament  for  want  of  notice,  not  having;  been  alletjed  nor 
relied  on  at  the  trial  of  the  caae,  waa  irrelevant  on  thia  appeal. 

Bain  V.  City  of  Montreal.— viii.  252. 

5.  AsiseHHinunt  of  .ship — Owned  by  ivsidciit  ol"  Halifax,  but  not 

roffistured  there — Not  liable  to  city  aHsesHinent. 
See  SHIPS  AND  SHIPPING,  3. 

6.  Foreign    corporation — Brauch    hank — "Income"  as  cliHtin- 

yaished  from  "net  jirojits  " — Jl  V.  c.  J,  s.  4,  {N.B.). 

L. ,  manager  of  the  bank  of  B.  N.  A.,  a  foreign  banking  corporation,  having 
a  brancli  in  tl  e  city  of  St.  John,  derived  from  auch  buaineaa  during  the  fiacal 
year  of  187i>  an  income  of  $-l(>,0()0,  but,  during  the  aame  period,  austained 
loaaca  in  its  buaineaa  beyond  that  amount.  The  bank,  having  made  no  gain 
from  aaid  buaineaa,  diaputed  the  corporation'a  authority  to  asseaa  them  under 
22  V.  c.  37 ;  31  V.  c.  30  ;  and  34  V.  c.  18,  on  an  income  of  f  46,000. 

Held,  that  under  the  Acta  of  the  Assembly  relating  to  the  asaeaaing  of 
ratea  and  taxes  in  the  city  of  St.  .John,  foreign  banking  corporations  doing 
buaineaa  in  St.  .John  are  liable  to  be  taxed  on  the  grosa  income  received  by 
them  during  the  fiscal  year :  and  that  L.  had  been  properly  assessed.  Henry,  ,1. , 
dissenting. 

[On  appeal  to  the  Privy  Council  the  judgment  of  the  Supreme  Court  of 
Canada  waa  reveraed.     See  6  App.  cases  373.] 

Lawless  y.  Sullivan. — iii.  117. 

7.  Taxes— Sale  of  land  for— J?  V.  c.  76,  s.  165,  {0.)— Proof  of 

taxee  in  arrear. 

In  a  suit  commenced  by  a  bill  in  the  Court  of  Chancery  asking  for  an 
account  of  damagea  sustained  by  certain  trespasses  alleged  to  have  been 
committed  by  the  appellant  (defendant),  for  an  injunction  and  for  possession, 
the  principal  question  raised  waa  whether  a  sale  of  the  land  for  taxes,  which 
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took  place  on  the  1st  March,  1850,  throuf^h  and  under  which  the  respondent 
(plaintiff)  claimed  title  was  valid. 

Held,  that  there  was  no  evidence  to  show  the  land  sold  had  heen  properly 
assessed,  and  therefore  the  sale  of  the  land  in  question  was  invalid.  Stronj^ 
and  Gwynne,  JJ.,  dissenting. 

Per  Fournier,  Henry  and  Gwynne,  JJ. — Where  it  appears  that  no  portion 
of  the  taxes  have  been  overdue  for  the  period  prescribed  by  the  stiitute  under 
which  the  sale  takes  place,  the  sale  is  invalid,  and  the  defect  is  not  cured  by 
8.  155  of  32  V.  c.  30  (O.).  Strong,  J.,  dissenting,  holding  that  section  155  applied 
to  a  case  where  any  taxes  were  in  arrear  at  the  date  of  the  sale. 

McKay  y.  Crysler. — iii.  4H0. 

8.  Taxes — Sale  of  lands  for — Indian  lands — Liability  to  t((.ra- 
tion — Lists  of  lands  attached  to  vxirrant — J2  V.  c.  S6.  s. 
128,  (0.),  and  c.  108,  s.  156,  R.  S.  0. 

In  September,  1857,  a  lot  in  the  toivnship  of  Keppel,  in  the  county  of 
Grey,  forming  part  of  a  tract  of  land  surrendered  to  the  Crown  by  the  Indians, 
was  sold,  and  in  1809,  the  Dominion  Government,  who  retained  the  man- 
agement of  the  Indian  lands,  issued  a  patent  therefor  to  the  plaintiff.  In 
1870,  the  lot  in  question,  less  two  acres,  was  sold  for  taxes  assessed  and 
accrued  due  for  the  years  1804  to  186'J,  to  one  D.  K. ,  who  sold  to  defen- 
dant; and  as  to  the  said  two  acics,  the  defendant  became  purchaser  thereof 
at  a  sale  for  taxes  in  1873.  The  warrants  for  the  sale  of  the  lands  were  signed 
by  the  warden,  had  the  seal  of  the  county,  and  authorized  the  treasurer  "  to 
levy  upon  the  various  parcels  of  land  hereinafter  mentioned  for  the  arrears  of 
taxes  due  thereon  and  set  opposite  to  each  parcel  6f  land,"  and  attached  to 
tliese  warrants  were  the  lists  of  lands  to  be  sold,  including  the  lands  claimed 
by  plaintiff.  The  lists  and  the  warrant  were  attached  together  by  being 
pasted  the  whole  length  of  the  top,  but  the  lists  were  not  authenticated  by  the 
signature  of  the  warden  and  the  seal  of  the  county.  By  section  128  of  the 
Assessment  Act,  32  V.  c.  30  (O.),  the  warden  is  re(iuired  to  return  one  of  the 
lists  of  the  lands  to  be  sold  for  taxes,  transmitted  to  him,  &c.,  to  the  treasurer, 
with  a  warrant  thereto  annexed  under  the  hand  of  the  warden  and  seal  of  tlie 
county,  etc. 

Held,  affirming  the  judgment  of  the  court  below,  that  upon  the  lands 
in  (]uestion  being  surrendered  to  the  Crown,  they  became  ordinary  luipatented 
lands,  and  upon  being  granted  became  liable  to  assessment.  2.  That  the  list 
and  warrant  may  be  regarded  as  one  entire  instrument,  and  as  the  substantial 
reiiuirements  of  the  statute  had  been  complied  with,  any  irregularities  had 
been  cured  by  the  150th  section,  c.  180,  11.  S.  O.  (Fourniei-  and  Henry,  JJ., 
dissenting.) 

ChuFoh  Y.  Penton.— v.  239. 

9.    In/i(d)ifant  of  the  city  of  St.  John — Taxation — Wife's  separate 

projx'vty. 

Plaintiff  was  a  resident  of  the  city  of  St.  John  up  to  June,  1877,  when 
he  went  with  his  family  to  Nova  Scotia.     In  1878,  ho  returned  to  the  Province 
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of  New  Brunswick  with  his  wife  and  family,  and  after  leaving  them  in  the 
tovn  of  Portland,  went  to  Boston  in  search  of  employment.  He  remained  iii 
Boston  until  the  sprint;  of  1880,  liavin^  been  employed  in  business,  and  paid 
taxes  there.  Whilst  plaintiff  was  absent,  his  wife's  father  assigned  to  her  a  lot 
of  leasehold  property  in  the  city  of  St.  John.  In  the  fall  of  1878  she  and 
family  moved  into  the  city  and  resided  on  her  property  until  the  spring  of 
1880,  when  the  plaintiff  returned  from  Boston  and  lived  with  his  wife.  For  the 
taxes  for  187i),  assessed  against  him  in  respect  of  his  wife's  property,  and 
for  an  income  ta.x  against  liimself,  both  being  included  in  one  assessment,  he 
was  afterwards  arrested  and  taken  to  jail,  where  he  remained  two  days,  when 
ho  paid  the  amount  under  protest,  and  was  released.  He  brought  an  action 
for  false  imprisonment,  and  obtained  a  verdict  for  |150. 

The  full  court  of  N.  B.  set  aside  the  verdict,  and  granted  a  new  trial,  a 
majority  being  of  opinion  that  the  plaintiff  was  constructively  an  inhabitant 
of  the  city  of  St,  John,  and  as  such  was  liable  to  be  assessed,  and  tliat  there 
ought  to  be  a  rew  trial,  as  it  did  not  very  distinctly  appear  that  objections 
were  taken  at  the  trial,  or  upon  what  the  motion  for  a  non-suit  was  to 
depend. 

On  appeal,  the  Supreme  Court  of  Canada  Held,  that  the  plaintiff  was 
not  liable  to  assessment,  and  tliat  the  verdict  should  stand.  Appeal  allowed 
with  costs. 

Edwards  v.  The  Mayor,  etc.,  of  St.  John— 1st  May,  1883. 

10.  Sale  for  taxes — 33  V.  c.  23  (O.) — Possession  obtained  by  fraud. 
Sre  POSSESSION,  5. 

ll.,S7.   John    Cl'y   Assessment   Act,   1SS.3,  45  V.  c.   50,  {N.B.)— 

C/idrtered   Ixink — Assessment   on    capitnl  stock    of — Par 

value — Heal  and  pevsonal  jn'operty  of  havk — Payment  of 

taxes  nvder  protest. 

By  section  25  of  the  St.  John  City  Assessment  Act  of  1882,  it  is  providevl 
that  all  rates  and  taxes  levied  and  imposed  upon  the  city  of  St.  John  shall 
be  raised  by  an  e(]ual  rate  upon  the  value  of  the  real  estate  situate  in  the  city, 
and  part  of  the  city  to  be  taxed,  and  upon  the  personal  estate  of  the  inhabit- 
ants, and  of  persons  deesned  and  declared  to  be  inhabitants  and  residents  of 
the  said  city,  and  upon  the  capital  stock,  income,  or  other  thing,  of  joint  stock 
companies,  corporations,  or  persons  associated  in  business,  and  after  providing 
foi-  tl'P  levying  of  a  poll  ta.x  such  section  goes  on  to  say,  "  that  the  whole 
residue  to  be  raised  shall  be  levied  upon  the  whole  ratable  property,  real  and 
personal,  and  ratable  income,  and  joint  stock,  according  to  the  true  and  real 
value  and  amount  of  the  same  as  nearly  as  can  be  ascertained,  provided  that 
joint  stock  shall  not  be  rated  above  the  par  value  thereof."  Section  28  of  the 
Bame  Act  provides  that,  "  all  joint  stock  companies  and  corporations  shall  be 
assessed,  under  this  Act,  in  like  manner  as  individuals;  and  for  the  purposes 
of  such  assessment,  the  president,  or  any  agent,  or  manager,  of  such  joint 
stock  companies  shall  be  deemed  and  taken  to  be  the  owner  of  the  real  and 
personal  estate,  capital  stock  and  assets  of  such  company  or  corporation,  and 

CAS.  DIG. — 4 


50 

Assessment  and  Taxes — Contimud. 

shall  be  dealt  with,  and  may  be  proceeded  aj^ainst  accordingly."  J.  D.  L.. 
the  president  of  the  Bank  of  New  Brunswick,  was  assessed,  under  the  pro- 
visions of  the  above  Act,  on  real  and  personal  property  of  the  bank,  valued  in 
the  af^f^regate  at  $1, 100,000.  The  capital  stock  of  the  bank  at  the  time  of  such 
assessment  was  only  ¥1,000,000,  and  he  offered  to  pay  the  taxes  on  that 
amount  which  was  refused.  It  was  not  disputed  that  the  bank  was  possessed 
of  real  and  personal  property  of  the  value  assessed. 

On  appeal  from  the  Supreme  Court  of  New  Brunswick,  refnsinj^  a 
certiorari  to  quash  the  said  assessment,  23  N.  B.  R.  u'Jl.  Held,  Fournier,  J., 
dissentin",  that  the  real  and  personal  property  of  the  bank  are  part  of  its 
capital  stck-  and  that  the  assessment  could  not  exceed  the  par  value  of  such 
stock,  namely.  #1,000,000. 

The  chamberlain  of  the  city  of  Saint  John  is  authorized,  without  any 
previous  proceedings,  to  issue  execution  for  taxes  if  not  paid  within  a  certain 
time  after  notice.  In  order  to  avoid  such  execution  the  Bank  of  New  Bruns- 
wick paid  their  taxes  under  protest. 

Held,  that  such  payment  did  not  preclude  them  from  afterwards  taking; 
proceedings  to  have  tlie  assessment  quashed. 

Ex  parte  J.  D.  Lewin. — xi.  484. 

12.  Property  occupied  under  lease  hij  MilUUt,  Department — Not 

liable  to  municipal  taxation — Prerogative  of  the  Crown — 
10-11  V.  c.  17  —  J.J  V.  c.  01,  s.  58  —  a  S.  L  G.  c.  4,  s.  2  — 
37  V.  c.  51,  8.  237  {Q.)—Man.  Code  L.  C.  Art.  712—30  V.  c. 
21,  s.  IS,  (Q.) 

The  Dominion  Government  havinj^  leased  certain  property  in  the  city  of 
Montreal  for  the  use  of  Her  Majesty,  with  the  condition  that  the  government 
should  pay  all  taxes  and  assessments  which  might  be  levied  and  become  due 
on  the  said  premises  during  the  term  of  the  lease,  the  corporation  of  the  city 
of  Montreal  brought  an  action  against  the  owners  of  the  property  for  the 
municipal  taxes  accruing  during  the  period  of  time  the  said  property  was  so 
leased  to  and  occupied  by  the  government  of  the  Dominion  of  Canada.  On 
an  intervention  filed  by  the  Attorney-General  of  Canada  praying  that  the 
action  be  dismissed :  Held,  reversing  tlie  judgment  of  the  court  below, 
Strong,  J.,  dissenting,  that  the  property  in  question  was  exempt  from  taxa- 
tion under  C.  S.  L.  C.  c.  4,  s.  2.  Corporation  of  Quebec  v.  Leaycrajt, 
7  Q.  L.  R.  56,  distinguished. 

Attorney-General  of  Canada  v.  City  of  Montreal.— xiii.  352. 

13.  Educational  institution  —  Cons.  Stat.  L.  C.  c.  15,  and  J^l  V. 

c.  0,  8.  26,  (P.Q.)—Art.  712  Mim.  Code,  {P. Q.)— Construc- 
tion of. 

Action  by  the  city  of  Montreal  to  recover  the  sum  of  $408,  for  assessment 
or  taxes  for  the  years  1878,  187!(  and  1880,  on  property  in  said  city  occupied 
by  the  defendant.  The  property  set  out  in  the  plaintiff's  declaration  was 
during  the  time  mentioned  therein  occupied  and  used  as  a  private  boarding 
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and  day  school  for  girls,  kept  and  maintained  by  the  defendant,  who  employed 
divers  teachers,  and  during  that  time  had  therein,  on  an  averaf,'e,  for  their 
education,  as  pupils,  eighty-five  girls  per  annum.  The  said  institution  never 
received  any  grant  from  the  plaintiff. 

Held,  Gwynne,  J.,  dissenting,  that  the  said  institution  is  an  educational 
establishment  within  the  meaning  of  41  V.  c.  0,  s.  2G,  (P.Q.),  and  exempt  from 
municipal  taxation. 
Wylie  Y.  The  Corporation  of  the  City  of  Montreal.— 8th  March,  1886— xii.  3,S4. 

1-t.  Edxicational  institution — Farm  oivned  hy — Revenue  from — 
Not  property  held  for  the  purposes  for  which  institution 
estahlished — Not  exempt  from  school  taxes — 33  V.  c.  10, 
s.  IS  (Q.)—C.  S.  L.  a  c.  15,  s.  77—41  V.  c.  6,  s.  26  (Q.). 

The  action  was  brought  to  recover  the  sum  of  $808. .50  for  three  years' 
school  taxes  imposed  on  property  occupied  by  the  respondents  as  a  farm,  situ- 
ated in  one  municipality,  the  productb  of  which,  with  the  exception  of  a  portion 
sold  to  cover  the  expenses  of  working  and  cultivating,  were  consumed  at  tiie 
mother  house  situated  in  another  municipality.  Held,  reversing  the  judgment 
of  the  court  below,  that  as  the  property  taxed  was  not  occupied  by  the  respond- 
ents for  the  objects  for  which  they  were  instituted,  but  was  held  for  the  purpose 
of  deriving  a  revenue  therefrom,  it  did  not  come  within  the  exemptions  from 
taxation  for  scliool  rates  provided  for  by  s.  13,  of  c.  16,  32  V.,  (P.Q.)  Held,, 
also,  that  said  section  13  does  not  extend,  as  regards  exemptions,  section  77  of 
chapter  15  of  the  Cons.  Stats.  L.  C,  which  has  not  been  repealed,  but  which 
has  been  amended  by  the  addition  of  s.  26,  c.  6,  41  V.  (P.Q.). 

Lcs  Commissaires  D'Ecoles  de  St.  Gabriel  y.  Lea  SoeuFS  de  la  Congregation  de 
Notre  Dame  de  Montreal.  — xii.  45. 

15.  Assessment  on  reed  estate— In  name  of  occupier — Description 
as  to  persons  andprop)erty — Con.  Stat.  (N.B.),  c.  100,  s.  10 — 
Several  assessraents  in  one  warrant — One  iller/cd  assess- 
ment—  Warrant  vitiated  by. 

Section  16  of  chapter  100,  Con.  Stats,  of  New  Brunswick  relating  to  rates 
and  taxes,  provides  that,  "  real  estate,  where  the  assessors  cannot  obtain  the 
names  of  any  of  the  owners,  shall  bo  rated  in  the  name  of  the  occupier  or 
person  having  ostensible  control,  but  under  such  descriptions  as  to  persons 
and  property  ...  as  shall  be  sufficient  to  indicate  the  property  assessed, 
and  the  character  in  which  the  person  is  assessed."  T.  G.,  owner  of  real 
estate  in  Westmoreland  County,  N.B.,  died,  leaving  a  widow  who  administered 
to  his  estate  and  resided  on  the  property.  The  property  was  assessed  for 
several  years  in  the  name  of  the  estate  of  T.  G.,  and  in  1878  it  was  assessed 
in  the  name  of  "  Widow  G." 

Held,  affirming  the  judgment  of  the  court  below,  that  the  last  named 
assessment  was  illegal,  as  not  comprising  such  description  of  persons  and 
property  as  would  be  sufficient  to  indicate  the  property  assessed,  and  the 
character  in   which  the  person   was  assessed.     Where  a  warrant   for  the 
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collection  of  a  sin^jle  sum  for  rates  of  several  years,  included  the  amount  of 
an  assessment  which  did  not  appear  to  be  against  either  the  owner  or  the 
occupier  of  the  property. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  inclusion  of 
such  assessment  would  vitiate  the  warrant. 

Flanagan  y.  Elliott.— xii.  435. 

16.  Town  of  Dai'tiaoutli  not  liablo  to  contribute  to  assesHnient  for 

support  of  schools  in  County  of  Halifax — Ratepayers  of 
1886  not  liable  to  be  assessed  for  school  rates  leviable  in 
previous  years. 

See  MANDAMUS.  7. 

17.  Raihvfnj  bridge  and  railway  track — Assefismenff^  of — Illegal — 

4^0  V.  c.  .'-5,  ss.  3-26  and  JJ7 — Injunction — Proper  remedy 
— Extension  of  town  limits  to  middle  of  a  navigable  river 
— Intra  vires  of  local  leg i.slat u re  —  4 ->-4  i^  V.  c.  G:2,  (P.Q.) 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  (Fournier  and  Taschereau,  JJ.,  disHcnting)  that  the  portion  of  the 
railway  bridge  built  over  the. Ilicholieu  river,  and  the  railway  track  belonging 
to  appellant's  company  wiLliin  the  limits  of  the  town  of  SL.  Johns,  are  exempt 
from  taxation  under  sections  326  and  327  of  40  V.  c.  2'J  (P.Q.),  although  no 
return  had  been  made  to  the  council  by  the  company  of  tlie  actual  value  of 
their  real  estate  in  the  municipality.  2.  That  a  warrant  to  levy  the  rates 
upon  such  property  for  the  years  1880-8'5,  is  illegal  and  void,  and  that  a  writ  of 
injunction  is  a  proper  remedy  to  enjoin  the  corporation  to  desist  from  all  pro- 
ceedings to  enforce  the  same. 

As  to  whether  the  clause  in  the  Act  of  incorporation  of  the  town  of  St. 
Johns,  (P.Q.),  extending  the  limits  of  said  town  to  the  middle  of  the 
Richelieu,  a  navigable  river,  is  intra  vires  of  the  legislature  of  the  Province 
of  Quebec,  the  Supreme  Court  of  Canada  affirmed  the  holding  of  the  court 
below  that  it  was  intra  vires. 

Central  Vermont  Ry.  Co.  v.  The  Town  of  St.  Johns.— xiv.  288. 

[In  this  caae  leave  to  appeal  was  granted  by  the  Judicial  Committee. 
After  argument  the  judgment  of  the  Supreme  Court  was  affirmed.  See  14 
App.  Cases,  590.] 

IH.  Municipcd    taxes — Special   assessments — Exevijytion — 4^   V. 
c.  6,  s.  26  (Q.) — Educational  institution — Tax. 

By  41  V.  c.  6,  8.  26,  all  educational  houses  or  establishments  which  do 
not  receive  any  subvention  from  the  corporation  or  municipality  in  which 
they  are  situated  are  exempt  from  municipal  and  school  assessments  "  what- 
ever may  be  the  Act  in  virtue  of  which  s-uch  assessments  are  imposed,  and 
notwithstanding  all  dispositions  to  the  contrary." 
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Held,  reversinfi  the  judgment  of  the  court  below,  that  the  exemption  from 
municipal  taxes  enjoyed  by  educational  establishments  under  said  41  V.  c.  (i, 
8.  2^>,  extends  to  taxes  imposed  for  special  purposes,  i:g.,  the  construction  of  a 
drain  in  front  of  their  property.     (Sir.  W.  J.  Ritchie,  C.J.,  dissenting.) 

Per  Strong,  J. — Every  contribution  to  a  public  purpose  imposed  by 
superior  authority  is  a  "  tax-" 

Lea    Ecclesiastiques    de    St.   Sulpice    de   Montreal   v.    The    City  of 
Montreal.  — xvi.  39!l. 

[In  this  case  the  Judicial  Committee  of  Privy  Council  refused  leave  to 
appeal.     See  Judfj;mentof  J.  C.  at  p.  407  of  vol.  xvi.  Can.  S.  C.  Reports.] 

19,  Lien — Priot'Uy  of  moiic/ufje  made  before  statute — Construction 
of  Act— Healing  clauses — Effect  and  application  of 

The  Halifax  City  Assessment  Act,  1888,  made  the  taxes  assessed  on  real 
estate  in  saiil  city  a  iirst  lien  thereon  except  as  ajjainst  the  crown. 

Held,  affirming  the  judgment  of  the  court  below,  that  such  lien  attached 
on  a  lot  assessed  under  the  Act  in  preference  to  a  mortgage  made  before  the 
Act  was  passed. 

Tlie  Act  provided  that  in  case  of  nonpaymeuc  of  taxes  assessed  upon 
any  lands  thereunder  the  city  collector  should  submit  to  the  mayor  a  state- 
ment ni  duplicate  of  lands  liable  to  bu  sold  for  sacli  non-payment,  to  which 
statements  the  mayor  should  affix  his  signature  and  th  ;  seal  of  the  corpora- 
tion ;  6ne  of  such  statements  should  tlien  be  filed  with  the  city  clerk  and  the 
other  returned  to  the  collector  with  a  warrant  annexed  thereto,  and  in  any 
suitor  other  proceeding  relating  to  the  assessment  on  any  real  estate  therein 
mentioned,  any  statements  or  lists  so  signed  and  sealed  should  be  received  as 
conclusive  evidence  of  the  legality  of  the  assessment,  etc.  In  a  suit  to  fore- 
close a  mortgage  on  land  which  had  been  sold  for  taxes  under  this  Act  tite 
legality  of  the  assessment  and  sale  was  attacked. 

Held,  per  Strong,  Taschereau  and  Gwynne,  JJ.,  tliat  to  make  this  pro- 
vision operative  to  cure  a  defect  in  the  assessment  caused  by  failure  to  give  a- 
notice  required  by  a  previous  section  it  was  necessary  for  the  defendants  to 
show,  athrmatively,  that  the  statements  had  been  signed  and  sealed  in  dupli- 
cate and  filed  as  required  by  the  Act,  and  the  production  and  proof  of  one  of 
such  statements  was  not  sufficient. 

Per  Ritchie,  C.J.,  and  Patterson,  J.,  that  it  was  sufficient  to  produce  the 
statement  returned  to  the  collector  signed  and  sealed  as  re(]uired,  and  with  the 
necessary  warrant  annexed,  and  in  the  absence  of  evidence  to  the  contrary  it 
must  be  assumed  that  all  the  proceedings  were  regular  and  that  the  provisions 
of  the  statute  requiring  duplicate  statements  had  been  complied  with. 

Tho  Act  also  provided  that  the  deed  to  a  purchaser  of  lands  sold  for 
taxes  should  be  conclusive  evidence  that  all  the  provisions  with  reference  to 
the  sale  had  been  complied  with. 

Held,  per   Strong,  Taschereau   and   Gwynne,  JJ.,  that  this   provision 
could  only  operate  to  make  the  deed  available  to  cure  defects  in  the  proceed- 
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ings  connected  with  the  sale  and  would  not  cover  the  failure  to  give  notice  of 
asaessment  required  before  the  taxea  could  be  imposed. 

Held,  per  Ritchie,  C.J.  and  Patterson,  J.,  that  the  deed  could  not  be 
invoked  in  the  present  case  to  cure  any  defects  in  the  proceedings,  as  it  was 
not  delivered  to  the  purchaser  until  after  the  suit  commenced  ;  therefore  a 
failure  to  give  notice  that  the  land  was  liable  to  be  sold  for  taxes,  which  notice 
was  required  by  the  Act,  rendered  the  sale  void. 

O'Brien  v.  Cogswell.— xvii.  420. 

20.  Ansessinent — Maiulninus  to  compel  iiumicipiility  to  make — Em- 

ployment of  physician  by  board  of  health — Dismissal — Form 
of  remedy. 

See  MUNICIPAL  CORPORATION,  14. 

21.  Municipal  Act,   Manitoba,  49  V.  c.  52,  s.  020—50  V.  c.  10  s.  48 

(Man.) — Penalty  for  non-payment  of  taxe.s — Interest — Legis- 
lative jurisdiction — B.  N.  A.  Act,  ss.  91  and  92. 
See  LEGISLATURE,  20. 

MUNICIPAL  CORPORATION,  1(5. 

22.  Taxation  on  crown  lands — Beneficial   interest — Prerogative — 

Mortgage. 

See  PARLIAMENT  OF  CANADA,  12. 
CROWN,  23. 

28.  Lands  of  the  C.  P.  Ry.  Co — Exemptions  from  taxation  until  sold 
or  occupied. 

By  the  charter  of  the  C.  P.  Ry.  Co.,  the  lands  of  the  company  in  the 
North-west  Territories,  until  they  are  either  sold  or  occupied,  are  exempt  from 
Dominion,  provincial  or  municipal  taxation  for  twenty  years  after  the  grant 
thereof  from  the  crown. 

Held,  affirming  the  judgment  of  the  court  below,  that  lands  which  the 
company  have  agreed  to  sell  and  as  to  which  tlie  conditions  of  sale  have  not 
been  fulfilled  are  not  lands  "  sold"  under  tliis  charter. 

Held,  further,  that  the  exemption  attaches  to  lands  allotted  to  the 
company  before  tlie  patent  is  granted  by  the  crown.  Lands  which  were  in 
tlie  N.  W.  T.  when  allotted  to  the  company  did  not  lose  their  exemption  on 
becoming,  afterwards,  a  part  of  the  province  of  Manitoba. 

Rural  Municipality  of  Cornwallis  v.  The  Canadian  Pacific  Railway  Co. 

— xix.  702. 

24.  T(U'  iSale — ii'Tegidarlt'ws — Valididiiuj  acts — Croivn  lands — 
4^5  V.  c.  IG  8.  7  {Man.)— 51  V.  c.  J7  s.  58  {Man). 

Lands  in  Manitoba  assessed  for  the  years  1880-81,  were  sold  in  1882  for 
unpaid  taxes.    The  statute  authorizing  the  assessment  required  the  municipal 
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council,  after  the  final  revision  of  the  assessment  roll  in  each  year,  to  pass  a 
by-law  for  levying  a  rate  on  all  real  and  personal  property  mentioned  in  said 
roll,  but  no  such  by-law  was  passed  in  either  of  the  years  1880  or  1881.  The 
lauds  so  assessed  and  sold  were  formerly  Dominion  lands  which  were  sold  and 
paid  for  in  187!),  but  the  patent  did  not  issue  until  April,  1881.  The  patentee 
sold  the  lauds,  and  after  the  tax  sale  a  mortfja-^e  thereon  was  Riven  to  R.  who 
soufjht  to  have  the  tax  sale  set  aside  as  invalid.  45  V.  c.  Ki,  s.  7  (Man.)  pro- 
vides that  every  deed  made  pursuant  to  a  sale  for  taxes  shall  be  valid,  notwith- 
standing any  informality  in  or  preceding  the  sale,  unless  questioned  within 
one  year  from  its  execution,  and  51  V.  c.  '27,  s.  58  (Man.)  provides  that  "  all 
assessments  heretofore  made  and  rates  struck  by  the  municipalities  are  hereby 
coiiftrmed  and  declared  valid  and  binding  upon  all  persons  and  corporations 
affected  thereby." 

Held,  affirming  the  judgment  of  the  court  below,  Patterson,  J.,  dissent- 
ing, that  the  assessments  for  the  years  1880-81  were  illegal  for  want  of  a  by- 
law, and  the  sale  for  taxes  thereunder  was  void.  If  the  lands  could  be  taxed 
the  defect  in  the  assessments  was  not  cured  by  45  V.  c.  10,  s.  7,  or  by  51  V.  c. 
27  i.  58,  which  would  cure  irregularities,  but  could  not  make  good  a  deed  that 
was  a  nullity,  as  was  the  deed  here. 

Held,  per  Gwynne,  J.,  Patterson,  J.,  contra,  that  the  patents  for  the 
lands  not  having  issued  until  April,  1881,  the  said  taxes  accrued  due  while 
the  lands  vested  in  the  Crown,  and  so  were  exempt  from  taxation. 

Held,  per  Strong,  J.,  following  McKnij  v.  Cryxler,  3  Can.  S.  C.  R.  43G, 
and  O'Brien  v.  Coi/swell,  17  Can.  8.  C.  R.  420,  tht.,t  the  operation  of  45  V.  c.  10, 
8.  7,  ift  restricted  to  curing  the  defects  in  tlie  proceedings  for  the  sale  itself  as 
distinguished  from  the  proceedings  in  assessing  and  levying  the  taxes  which 
led  to  the  sale. 

Whelan  v.  Ryan.— xx.  05. 

25.  ]\Iunicipal  by-law — Annual  tax    on    company — Validity — Ap- 

peal—R.  S.  C.  c.  135  8.  24  ifj). 

See  JURISDICTION,  1)3. 

26.  T(hxafion  of  niilivay — Statutory  form  —  Departure  from  — 

Poivers  of  assessors — oJ  V.  c.  :J7,  s.  IJo  (N.B.) 

By  the  assessment  law  of  the  city  of  St.  John,  53  V.  c.  27.  s.  125,  (N.B.), 
tlie  agent  or  manager  of  any  joint  stock  company  or  corporation  established 
abroad  or  out  of  the  limits  of  the  province  may  be  rated  and  assessed  upon 
the  gross  and  total  income  received  for  such  company  or  corporation  di  duct- 
ing only  therefrom  reasonable  cost  of  management,  etc.,  and  such  agent  or 
n'anager  is  required  to  furnish  to  the  assessors  each  year  a  statement  under 
oath  in  a  prescribed  form  showing  the  gross  income  and  the  deductions  of  the 
various  classes  allowed,  the  balance  to  be  the  income  to  be  assessed ;  and  in 
case  of  neglect  to  furnish  such  statement  the  assessors  are  to  fix  the  amount 
of  such  income  to  be  assessed  according  to  their  best  judgment,  and  there 
shall  be  no  appeal  from  such  assessment. 
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The  Atlantic  division  of  the  C.  P.  R.  runs  from  Megantic  in  the  province 
of  Quebec  tlirough  the  state  of  Maine  into  New  Brunswick.  On  entering 
New  Brunswick  it  runs  over  a  line  leased  from  a  N.  B.  Co.  to  the  western  side 
of  the  river  St.  John,  and  then  over  a  bridjje  into  the  city  where  it  takes  the 
I.  C.  R.  road.  The  j^eneral  superintendent  has  an  office  iu  the  city,  but  all 
monies  received  there  are  sent  to  the  head  office  in  Montreal. 

The  superintendent  was  furnished  with  a  printed  form  to  be  tilled  up  for 
the  assessors  as  required  by  said  Act,  which  was  as  follows : 

"Gross  and  total  income  received  for  company  duriuf^  the  fiscal  year  of 

,  next  precedint^  the  lirst  day  of   April.     This  amount  has   not   been 

reduced  or  off  set  by  any  losses,  etc."  This  latter  clause  the  superintendent 
struck  o>it  and  tilled  in  in  the  tirst  place  by  statinf^  that  no  income  had  been 
received  by  the  company,  the  remainder  of  the  form,  consisting  of  details  of 
the  deductions,  was  not  filled  in.  This  was  f»iven  to  the  assessors  as  tlie 
statement  called  for,  and  they  disrcf^ardeil  it,  assessing,'  the  company  on  an 
income  of  8140,000  without  making  any  inquiries  of  the  superintendent  as  the 
Act  authorized  them  to  do.  A  rule  for  a  certiorari  to  quash  this  assessment 
was  obtained,  but  discharged  by  the  court  on  the  ground  that  the  Superin 
tendent  had  so  far  departed  from  the  prescribed  form  that  he  had  in  effect 
failed  to  furnish  a  statement  as  required  by  the  Act,  and  tlie  assessment 
against  him  was  final. 

Held,  reversing  the  decision  of  the  Supreme  Court  of  New  Brunswick, 
Foamier  and  Taschereaii,  JJ.,  dissenting,  that  the  superintendent  had  a  right 
to  modify  the  form  prescribed  to  enable  him  to  show  the  true  facts  as  to  the 
business  of  the  company  in  St.  John,  and  the  assessors  had  no  right  to 
arbitrarily  ii.x  an  amount  assessable  against  him  without  taking  any  steps  to 
inform  themselves  of  the  truth  or  falsity  of  the  statement  furnislied. 

Held,  also,  that  the  provision  that  there  should  be  no  appeal  from  the 
assessment  where  no  statement  is  furnished,  relates  only  to  an  appeal  against 
over-valuation  under  C.  S.  N.  B.  c.  100,  s.  00,  and  does  not  abridge  the  power 
of  the  court  to  do  justice  if  the  assessors  assess  arbitrarily  or  upon  a  wrong 
principle  or  no  principle  at  all. 

Held,  per  Gwynne  and  Patterson,  JJ.,  that  the  assessment  law  of  St.  John 
does  not  apply  to  railway  companies,  there  being  no  provision  made  for 
ascertaining  the  amount  of  business  done  in  the  city  as  proportioned  to  the 
whole  business  of  the  company. 

Appeal  allowed  with  costs. 

Present:  Strong,  C. J.,  and  Fournier,  Tascherean,  Gwynne  and  Patter- 
son, JJ. 

Timmerman  v.  City  of  St.  John.— 20th  Feby.,  1803. 

27.  In.mnmce  Co. — Net  Profits — Deposit  with  fjovernnmnt — State- 
men  t  to  assessors —  Vo  ■  iance  from  forvi. 

By  section  126  of  the  St.  John  City  Assessment  Law,  1889,  52  V.  c.  27,  the 
agent  or  manager  of  any  life  insurance  company  doing  busmess  out  of  the 
province  is  liable  to  be  assessed  upon  the  net  profits  made  by  him  as  such  agent 
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or  manager  from  premiums  received  on  all  innurances  effected  by  him  ;  and 
the  better  to  enable  tlie  assesHorsto  rate  such  company,  the  a^jent  or  manager 
is  required  to  furnish  at  a  certain  time  in  each  year  a  Htatement  under  oath, 
in  a  prescribed  form,  settinji  forth  tlie  ;;ro»a  income  and  particulars  of  the 
losses  and  deductions  claimed  therefrom,  and  showing  the  rateable  net  profits 
for  the  preceding  year. 

By  the  form  prescribed,  the  deductions  to  be  made  from  the  gross  income 
couaist  of  re-insurance,  rebate,  etc.,  actually  paid  and  amounts  paid  on 
matured  claims  on  policies  issued  by  such  agent  or  manager.  In  the  form 
presented  by  tlie  agent  of  a  life  insurance  company  in  St.  John,  N.  B.,  there 
was  no  amount  entered  for  deductions  of  the  latter  class,  but  instead  thereof, 
an  item  was  inserted,  of  "70  per  cent,  of  premiums  deposited  with  government 
for  protection  of  policy  liolders,"  which  was  an  addition  to  tlie  form.  The 
statement  showed  that  the  deductions  exceeded  the  .gross  income,  leaving  no 
net  profits  to  be  taxed.  The  assessors,  on  receiving  this  statement,  dis- 
regarded the  result  shown  thereby,  and  assessed  the  agent  on  net  profits  for 
the  year  of  $(i,HOO.  A  rule  niai  for  a  certiorari  to  quash  the  assessment  was 
obtained,  in  support  of  which  it  was  sliown  by  alitidavit  that  the  amount 
required  to  be  deposited  with  the  Dominion  Government  by  the  company 
assessed  was  about  7")  per  cant,  of  the  premiums  received,  and  that  the 
amount  of  such  deposits  from  timo  to  time  returned  to  the  company  was 
applied  for  the  benefit  of  policy-holders  and  formed  no  part  of  the  income 
profits  or  of  the  company.  Tlie  Snpreme  Court  of  New  Brunswick  discharged 
the  rule  and  refused  to  quash  the  sssessment  on  tlie  grounds  that  the  govern- 
ment deposit  was  part  of  the  income  of  the  company  held  in  reserve  for 
certain  purposes  and  formed  no  part  of  the  expeuiliture,  and  that  the  agent 
had  no  right  to  strike  out  certain  reiiuiremants  of  the  form  prescribed  and 
substitute  different  statements  of  his  own. 

Held,  reversing  the  decision  of  the  court  below,  Fournier  and  Taschereau, 
JJ.,  dissenting,  that  the  agent  was  justilied  in  departing  from  the  form  toshov/^ 
the  real  state  of  the  business  of  the  company,  and  the  deposit  was  properly 
classed  with  the  deductions,  and  the  assessors  had  no  right  to  disregard  the 
statement  and  arbitrarily  assess  the  company  as  they  did. 

Appeal  allowed  with  costs. 

Present : — Strong,  C.J.,  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, JJ. 

Peters  v.  City  of  St.  John.— -iOth  Feby.,  18(t3- 

28.  Manicipdl  Corporation — Wafer  rates — Discount  by  pronifA 
payment — Property  exempt  from  municipal  taxation — 
Discrimination  as  to — R.  S.  0.  (1S87),  c.  184-,  s.  4^0,  s-s.  J — 
c.  19i2,  ss.  19,  20. 

By  R.  S.  O.  (1887),  c.  184,  8.480,  s-s.  3  (Municipal  Institutions  Act)  it  is  the 
duty  of  a  municipal  corporation  which  has  constructed  water-works,  to  supply 
water  to  all  buildings  on  land  along  the  line  of  any  supply  pipe,  on  request  of  the 
owner  or  occupant  thereof.     By  c.  192,  s.  ID  (Municipal  Water  Works  Act)  the 
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corporation  Ima  authority  to  rej^ulate  tlio  diatribution  and  tiBe  of  water  and  fix 
the  prices  and  time  of  payment  therefor,  and  by  a.  20  the  corporation  may 
pass  by-lawa  etc.,  for  allowing  ii  diacount  for  pro-payment. 

Pursuant  to  these  powers  the  corporation  of  the  City  of  Toronto  paased  a 
by-law  allowing  a  discount  ou  all  water  rates  paid  in  the  first  month  of  the 
quarter  for  wliich  they  should  be  due  but  the  aame  was  not  to  apply  to  Govern- 
ment or  other  inatitutiona,  which  are  exempt  from  city  taxes.  A  tender  was 
made  to  tlie  city  of  the  amount  aasesaed,  on  property  of  the  Dominion  Gov- 
ernment leas  the  discount  allowed  by  the  by-law  which  was  refused  and  the 
whole  amount  havinj^  been  paid  under  protest  an  action  was  brouj^ht  against 
the  city  for  the  rebate. 

Held,  reversin<4  the  decision  of  the  Court  of  Appeal  (18  Ont.  App.  IL  (i'22) 
and  that  of  Fer^juson,  J.,at  the  trial  ('20  O.  R.  1'.))  Patterson,  J.,  diaaontint,',  that 
the  lef^ialature  intended  and  enacted  that  the  rate  for  water  aupplied  by 
the  city  should  be  an  ecjual  rate  charf,'ed  upon  all  consumers  alike 
and  the  city  corporation  had  no  power  to  impose  a  greater  rate  for  water 
supplied  to  a  consumer  who  is  not  subject  to  civic  taxation  than  is  imposed 
upon  consumers  who  are  ;  therefore  the  by-law  was  ultra  vires  in  so  far  as  it 
nuikea  a  distinction  between  the  two  classes  of  consumers. 

Per  Patterson,  J.  The  imposition  of  water  rates  is  not  a  tax,  and  there 
is  no  principle  on  which  the  city  can  be  prevented  from  demandin^^  a  larger 
price  for  water  aupplied  to  consumers  who  have  paid  no  part  of  the  cost  of 
couHtructing  works  than  it  ia  willing  to  receive  from  those  who  have. 

Present:  Strong,  C.J.,  and  Fouruier,  Taachereau,  Gwynne  and  Pat- 
terson, J  J. 

Attorney-General  of  Canada  v.  City  of  Toronto— '20th  February,  1898. 

Assignment — Under  foreii^n  bankruptcy. 
See  INSOLVENCY,  '2. 

2.     In  tru.st. 

See  INSURANCE,  4. 

S.     For  benefit  of  creditors — Power  to  sell  on  credit — Fraudulent 
Preference— R.  H.  0.  c.  J/S,  s.  ;?. 

In  a  dee3  of  assignment  for  the  benefit  of  creditors,  the  following  clause 
was  inserted :  "  And  it  is  hereby  declared  and  agreed  that  the  party  of  the 
third  part,  the  assignee,  shall,  as  soon  as  conveniently  may  be,  collect  and 
get  in  all  outstanding  credits,  etc.,  and  sell  the  said  real  and  personal  property 
hereby  assigned,  by  auction  or  private  contract,  aa  a  whole  or  in  portions,  for 
cash  or  on  credit,  and  generally  on  such  terms  and  in  such  manner  as  he  shall 
deem  best  or  suitable,  having  regard  to  the  object  of  these  presents."  No 
fraudulent  intention  of  defeating  or  delaying  creditors  was  shown. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  fact  of  the 
deed  authorizing  a  sale  upon  credit  did  not,  per  se,  invalidate  it,  and  the  deed 
could  not  on  that  account  be  impeached  as  a  fraudulent  preference  of  Ci'editors 
within  the  Act,  R.  S.  O.  c.  118,  a.  2. 

Slater  v.  Badenach.— x.  296. 
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Assignment— Coutimied. 

4.  Of  H  (Jovenunent  contract  without  prior  consent  of  (loveru- 

nicnt — Etioct  of. 

See  PETITION  OF  RIGHT,  14. 

5.  Order  for  delivery  of  Ijonds  of  rnilway  company. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  I'J. 

a.     Rii/ht  of  (ifisltjvee  to  sue  under  volantavji  assijjvment — Arts. 
J')  and  10  (J.  G.  P.  {L.  C.) — Assignee  represents  onhj  ussl(fuor. 

Held,  in  the  absence  of  astatntory  title  to  sue  as  reprusentiiif,'  creditors, 
such  as  is  conferred  by  bankruptcy  and  insolvency  statutes,  an  assif^neo  in 
trust  for  creditors  can  only  enforce  the  same  ri^'lits  as  the  person  nuikin^ 
the  assignment  to  him  could  liave  enforced ;  therefore  the  defendant  could 
not  by  a  plea  in  his  own  name  ask  to  have  a  conveyance,  made  by  the  debtor 
to  the  plaintirt",  prior  to  the  assignment  under  which  defendant  claimed, 
rescinded  or  set  aside  as  fraudulent  against  creditors. 

The  nullity  of  a  deed  should  not  be  pronounced  without  putting  all  the 
parties  to  it  en  caum-  m  (hvlaration  de  jufifiuent  commun. 

Sembk—The  plaintiff,  being  a  second  purchaser  in  good  faith  and  for 
value,  aci]uired  a  valid  title  to  the  property  in  question,  which  he  could  set 
up  even  against  an  action  brought  directly  by  the  creditors. 

Burland  v.  Moffatt.— xi.  7(>. 

.SVf  also  Uroicii  v.  I'iiinunnediilt  (3  Can.  S.  C.  R.  102)  (Lease  1). 

■Both  BurUiud  v.  Mojl'ott  and  Uniirii  v.  I'iiisoDicdiilt  have  been  overruled 
by  the  Judicial  Committee  of  the  P.  C,  which  has  held,  in  /'«)■/(■()».<  v. 
Jieiliuir,  13  App.  Cases  120,  that.  Art.  li»  C.  C.  P.  is  applicable  to  mere  agents 
or  mandatories.  It  is  not  applicable  to  trustees  in  whom  the  subject  of  the 
trust  has  been  vested  in  property  and  in  possession  for  the  benefit  of  third 
parties,  and  who  have  duties  to  perform  in  the  protection  or  realization  of  the 
trust  estate.] 

See  also  TRUSTS  AND  TRUSTEES,  1.5. 

7.  Of  interest  in  tender  for  conti'act — Provision  ao-ainst  assign- 

nient  of  interest  in  contract. 

See  CONTRACT,  24. 

8.  For  benefit  of  creditoi-s — Accidental  omission  of   claim  from 

schedule  of  debts— R.  S.  O.  c.  118,  s.  2. 

See  FRAUDULENT  PREFERENCE,  3. 

9.  Condition  not  to  assi^'n  in  policy  of  insurance — Chattel  mort- 

gage not  breach  of. 

See  INSURANCE,  FIRE,  16. 
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Assignment— C"h</hh«'«/. 

10.  Ill  ti'nM  for  crcilltorH — dreditur  atftir/,'in(/ — h'ift'rt   of- — Rii/ht 

t>)  j)Hrtifii)afi'  ill  (ifter. 

A  creditor  is  not  debiirred  from  participating'  in  the  benetltu  of  an  as«it{n- 
ment  in  truat  for  the  general  bunetit  of  creditora,  by  nn  un.4ucceatiful  attempt 
to  have  such  deed  set  aside  as  defective. 

Gardner  v.  Kioepfer.— xv.  3!I0. 

11.  Far  benefit  of  eredlfors — OhUi'ined  by  DurefiM — Im/irDper  iinr  of 

criminal  proceMH — Stijtiny  ci'liaimd  ehiinje. 

8.,  a  trader  in  Yurnioutli,  N.  8.,  liad  a  luiinber  of  creditorB  in  Montreal, 
J.,  one  of  such  creditors,  pruferrfd  a  criniiiiai  cliartjo  af^ainst  S.,  sent  a  detec- 
tive to  Yarmouth  witli  a  warrant,  caused  such  warrant  to  be  indorsed  by  a 
local  mas^istrate  and  had  S.  brouf^ht  to  Montreal,  when  the  other  creditors 
there  issued  writs  of  capinn  for  their  renpective  claims.  Tlie  fatiierof  S.  came 
to  Montreal,  and  in  consideration  of  the  release  of  S.  on  both  the  civil  and 
criminal  char^^ca,  transferred  all  his  property  for  the  benefit  of  the  Montreal 
creditors,  and  S.  was  released  from  t,'aol,  having  givon  his  own  recofjnizance 
to  appear  on  the  criminal  charge.  In  the  settlement  to  the  claims  of  the 
creditors  was  added  the  costs  of  both  the  civil  and  criminal  suits.  In  a  suit 
to  set  aside  the  transfer  as  being  obtained  by  duress  and  to  stitlo  the  criminal 
prosecution,  the  evidence  showed  that  the  creditors,  in  taking  the  proceedings 
they  did,  expected  to  obtain  the  security  of  the  friends  of  8. 

Held,  affirming  the  judgment  of  the  court  below,  "20  N.  8.  Rep.  378,  that 
the  nuture  of  the  procee'.lings  and  the  evidence  clearly  showed  that  tlie  crim- 
inal process  was  only  used  for  the  purpose  of  getting  S.  to  Montreal  to  enable 
the  creditors  to  put  pressure  on  him,  in  order  to  get  their  claims  paid  or 
secured,  and  the  transfer  made  by  the  father  under  such  circumstances 
was  void. 

Shorey  v.  Jones.— xv.  3'.)8. 

\'l.  In  trast  for  cvi'difort* — Preference — Fraiul  agdinst  creditors  — 
atatide  of  Elizabeth — Remdtiivj  trusts. 

A  deed  of  assignment  of  property  in  trust  for  the  benefit  of  creditors 
provided  for  the  distribution  of  the  assets  by  the  assignee  as  follows:  First, 
to  pay  certain  named  creditors  in  full.  Secondly,  if  suf'ticient  assets  remained 
after  such  payment  to  pay  certain  other  named  creditors  in  full,  or,  if  the 
assets  should  not  be  auflicient,  to  distribute  the  same  pro  rata  among  such 
second  pieferred  creditors.  Thirdly,  to  divide  the  remaining  assets  among  all 
the  creditors  not  preferred  in  e(iual  proportions  according  to  their  respective 
claims,  and,  fourthly,  to  pay  the  balance  remaining  after  distribution  to  the 
assignor.  The  deed  required  all  creditors  executing  it  to  release  the  assignor 
from  any  and  every  claim  of  the  e.xecuting  creditor  against  him,  and  provided 
that  the  assignee  should  not  be  liable  to  account  for  more  money  and  effects 
than  he  should  actually  receive,  nor  be  responsible  for  any  loss  or  damage  to 
the  trust,  except  such  as  should  happen  through  his  own  wilful  neglect.  In 
an  action  to  set  aside  the  deed  : 


Assignment—^  'nuthuuui. 

Held,  at)iriiiin>{  tliu  judf^iiiciit  of  the  court  below,  Uvvyiiiiu  and  Pivttorson, 
JJ,,  diHHoiitin^,  that  tiie  deed  was  one  to  which  it  wua  unrcuHonablu  to  expect 
titipreferred  creditorH  to  boconio  pivrtioH,  iviid  tliurj'fore,  and  l>ucauHo  it  (con- 
tained IV  reHultin){  truHt  in  favor  of  tliu  dclitur,  it  wan  void  inuli-r  the  Htatutc, 
l!)  Eliz.  0.  5. 

Whitman  v.  The  Union  Bank  of  Halifax.- xvi.  410. 

1:{.  As.ngnmenf  for  hcocjlt  nf  rretlifors — ('usfs nf  r,ir<iifitni  m't/ito'i' 
—Comtriiction  of  statute— 4.S  V.  c.  .JU,  «.  !)-'P  V.  r..y>,n.  L*. 

Under  48  V.  c.  2fi,  h.  !),  aw  amended  by  4i(  V.  c.  'in,  s.  2,  iin  awsiKninont  for 
tile  uenonil  benelit  of  creditorH  liaH  precedence  of  executions  not  completely 
executed  by  payment  Hubjuct  to  the  lien  of  any  execution  creditor  for  liis 
costs,  whore  there  is  but  one  execution  in  the  Hheriff'a  hai.ds,  or  of  the  creditor 
who  has  first  placed  his  execution  in  the  sheriff's  hands  when  there  are  moio 
than  one. 

Held,  Gwynne  and  Patterson,  JJ.,  dissentiuf,',  that  tlio  lien  created  by 
this  statute  is  not  confined  to  the  coats  of  issuin^j  the  execution,  but  covers  all 
the  costs  of  the  action. 

The  section  of  the  Ontario  Judicature  Act,  1881,  s.  43,  which  provides 
that  in  cases  where  the  amount  in  controversy  is  under  ?1,0()0  no  appeal 
sluvll  lie  from  the  decision  of  the  Court  of  Appeal  to  the  Supreme  Court  of 
Canada  except  by  leave  of  a  jud^o  of  the  former  court,  is  xiltrti  rirex  of  the 
lej^islature  of  Ontario,  and  not  binding  on  this  court. 

Remarks  on  an  order  granting  such  leave  on  appellant  undertaking  to  ask 
no  costs  of  appeal. 

Clarkson  v.  Ryan.— xvii.  2")!. 

14.  Debtor  and   creditor  —  AHsUjnment   in   trust — Release   by — 
Authority  to  sign — Ratification — Estoppel. 

To  an  action  by  L.  against  A.  the  defence  was  release  by  deed.  On  the 
trial  it  was  proved  that  A.  had  executed  an  assignment  for  benefit  of  creditors 
and  received  authority  by  telegram  to  sign  the  same  for  L.  The  deed  was 
dated  Hth  October,  1881,  and  afterwards,  with  knowledge  of  it,  L.  continued 
to  send  goods  to  A.,  and  on  5tli  November,  1881,  he  wrote  to  A.  as  follows: 
"  I  have  done  as  you  desired  by  telegraphing  you  to  sign  deed  for  me,  and  I 
feel  confident  that  you  will  see  that  I  am  protected  and  not  lose  one  cent  by 
you.  After  you  get  matters  adjusted  I  would  like  you  to  send  me  a  cheque  for 
S800."      *       •       •      In  April,  1885,  A.  wrote  a  letter  to  L.,  in  which  he  said  : 

"  In  one  year  more  I  will  try  again  for  myself  and  I  hope  to  pay  you  in 
full."     In  November,  188(5,  the  account  sued  upon  was  stated. 

Held,  reversing  the  judgment  of  the  court  below,  Taschoreau  and  Patter- 
son, JJ.,  dissenting,  that  the  execution  of  the  deed  on  his  behalf  being  made 
without  sufficient  authority,  L.  was  not  bound  bj'  the  release  contained  therein, 
and  never  having  subsequently  assented  to  the  deed,  or  recognized  or  acted 
under  it,  he  was  not  estopped  from  denying  that  he  had  executed  it. 
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Assignment — Continued. 

Held,  i>er  Taschereau  and  Patterson,  JJ.,  that  though  A.  had  no  sufficient 

authority  to  sign  the  deed,  yet  tliere  was  an  af^reement  to  compound  which 

was  binding  on  L.,  and  the  understanding  that  L,  was  to  bo  paid  in  full  would 

be  a  fraud  upon  the  other  creditors  of  A.,  who  could  only  receive  the  dividends 

realized  by  the  estate. 

Lawrence  y.  Anderson,  -xvii.  319. 

15.  For  hcvetit  of  creditors-  -Construction  of  R.  S.  0.  (JSS?)  c.  IJ//., 

s.  ,? — Preference — Intend — Pressure — Criminal  liability. 

R.  S.  O.  (1S87)  c.  121,  s.  2  makes  void  any  conveyance  of  property  by  a 
person  in  insolvent  circumstances  made  "  with  intent  to  defeat,  delay  or 
prejudice  his  creditors,  or  to  give  to  any  one  or  more  of  them  a  preference  ovit 
his  other  creditors  or  over  any  one  or  more  of  them,  or  which  has  such  effect.'' 

Held,  afiirming  the  judgment  of  the  Court  of  Appeal,  (Fournier  and 
Patterson,  .JJ.,  dissenting),  that  the  words  "  or  which  lias  such  effect"  in  this 
section  apply  only  to  the  case  of  "  giving  any  one  or  more  of  (his  creditors)  a 
preference  ovi  l  bis  other  creditors  or  over  any  one  or  more  of  them." 

Held,  further,  that  the  preference  provided  against  in  the  statute  is  a 
voluntary  preference  and  a  conveyance  obtained  by  pressure  from  the  grantee 
would  not  be  within  its  terms. 

W.  having  become  insolvent,  and  wishing  to  secure  to  an  estate  of  which 
he  was  an  executor,  monies  which  ho  had  used  for  his  own  purposes,  gave  his 
co-executors  a  mortgage  on  his  property  for  the  pr  pose,  and  proceedings  were 
taken  by  a  creditor  to  set  aside  this  mortgage  under  the  above  section. 

Held,  Fournier  a'ld  Patterson,  .J.J.,  dissenting,  that  the  mortgage  was  not 
void  under  the  statute. 

Held,  ;>£''  Strong,  Taschereau  and  Gwynne,  JJ.,  that  there  was  no  prefer- 
ence under  the  statute  as  the  persons  for  whose  benefit  the  security  was  given 
were  not  creditors  of  the  grantor,  but  they  stood  in  the  relation  of  trustee  and 
cestui  que  trunt. 

Held,  also,  per  Strong  and  Taschereau,  .JJ.,  that  the  grantor  being  crim- 
inally responsible  for  misappropriating  the  money  of  the  estate  of  which  ho 
was  executor,  the  fear  of  penal  conse(iuences  was  sufficient  pressure  on  him  to 
take  from  the  mortgage  the  character  of  a  voluntary  preference. 

Molsons  Bank  y.  Halter. — xviii.  88. 

16.  For  benetit    of    creditors — Bill   of    sale — Defective  affidavit — 

Absence  of  date  and  words  "  before  nie  " — R.  S.  N.  S.  5th 
Series,  c.  92,  ss.  4  &  10. 

See  CHATTEL  MORTGAGE,  11. 

17.  For  henepi  of  creditors — Fraudulent  preference — R.  S.  0. 1S77, 

c.  nS—4S  V.c.iJ6,s.3(0.). 

One  N.  owed  defendants  a  sum  of  money  which  he  was  unable  to  pay  in 
full,  and  be  assigned  to  defendants  all  his  book  debts  and  accounts,  the  assign- 
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Assignment — Continued. 

ment  providing  that  the  book  clebtB  should  be  placed  in  the  hands  of  a  firm  of 
tinancial  aj^ents  for  collection,  who  sliould  account  to  the  defendants  for  the 
proceeds  less  the  commission,  and  whatever  amount  remained  in  defendants' 
hands  after  their  debts  were  paid  sliould  be  paid  over  to  N.  riaintiffs,  judj;- 
ment  creditors  of  N.,  brought  an  action  to  set  aside  this  assignment  as  having 
the  effect  of  hindering,  delaying  and  defeating  them  in  the  recove/y  of  their 
claim  and  giving  defendants  a  preference  over  other  creditors,  and  so  being 
void  under  R.  S.  O.  1877,  c.  118,  as  amended  by  48  V.  c.  2C,  s.  2  (O.). 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  15  Ont. 
App.  K.  321,  and  of  the  Divisional  Court,  14  O.  R.  288,  (Gwynne,  J.,  dissent- 
ing), that  N.  being  unable  to  meet  the  demands  of  his  creditors  for  payment 
must  be  deemed  insolvent  within  the  meaning  of  the  said  Act ;  that  book  debts 
are  a  species  of  property  included  in  tlie  provisions  of  48  V.  c.  2(1,  8.2  (0.),  and 
that  the  assignment  by  N.  to  the  defendants  was  void  under  that  section. 

Present: — Strong,  Fournier,  Taseheroaii  and  Gwynne,  J.T. 

Kloepi  or  v.  Warnock.— xviii.  701. 

ly.  x\.;s.sio^uinent  of  chose  in  action — Rioht  ol"  assij^nee  to  sue — 
Notice  to  ha  given  debtor — R.  S.  N.  S.  4tli  .Series,  c.  IH, 
ss.  355  &  ;}59. 

See  NOTICE,  15. 

LIMITATIONS,  12. 

19.  A.ssignnieut  in  trnst  for  creditors — Action  to  set  aside — Refnsal 

by  Jud;^e  to  instruct  jnry  as  to  what  constitutes  fraud  un- 
der .Statute  of  Elizabeth — Taking  accounts — Misdirection — 
New  trial. 

,SVc'  PRACTICE,  20. 

20.  Agent  of  l)ank  discounting  drafts  and  using  funds  in  business 

of  liis  tirni — Assignment  by  tirni  in  trust — Drafts,  "debts 
due  and  owing"  from  insolvents  to  bank. 
See  BANKS  AND  BANKING,  24. 

21.  Of  personal  property — Preference  by — Pressure — Intent — 4^ 

V.  c.  4^,  s.  2  {Man.). 

By  the  Manitoba  Act  49  V.  c.  45  s.  2,  "Every  gift,  conveyance,  etc.,  of 
goods,  chattels  or  effects  •  •  •  made  by  a  person  at  a  time  when  he  is  in 
inbolvent  circumstances  •  •  •  with  intent  to  defeat,  delay  or  prejudice 
his  creditors,  or  to  give  to  any  one  or  more  of  them  a  preference  over  his  other 
creditors  or  over  any  one  or  more  of  them,  or  which  has  such  effect,  shall  as 
against  them  be  utterly  void." 

Held,  Patterson,  J.,  dissenting,  that  the  word  "preference"  in  this  Act 
imports  a  voluntary  preference,  and  does  not  apply  to  a  case  where  the  trans- 
fer has  been  induced  by  the  pressure  of  the  creditor. 
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Held,  further,  that  a  mere  demand  by  the  creditor  without  even  a  threat 
of  legal  proceedings,  is  sufficient  pressure  to  rebut  the  presumption  of  a  pre- 
ference. 

The  words  "or  which  has  such  effect"  in  the  Act  apply  only  to  a  case 
where  that  had  been  done  indirectly  which,  if  it  had  been  done  directly,  would 
have  been  a  preference  within  the  statute.  The  preference  mentioned  in  the 
Act  bein<5  a  voluntary  preference,  the  instruments  to  be  avoided  as  having  the 
effect  of  a  preference  are  only  those  which  are  the  spontaneous  acts  of  the 
debtor.  MoUons  Bank  v.  Halter,  18  Can.  ti.  C.  R.  88  {See  Assigument  15)  ap- 
proved and  followed. 

Held,  ;)(')■  Patterson,  J.,  that  any  transfer  by  an  insolvent  debtor  which 

has  the  effect  of  giving  one  creditor  a  priority  over  the  others  in  payment  of 

his  debt,  or  which  is  given  with  the  intent  that  it  shall  so  operate,  is  void 

under  the  statute  whether  or  not  it  is  the  voluntary  act  of  the  debtor  or  given 

as  the  result  of  pressure. 

Stephens  v.  McArthur. — six.  44f). 

22.  Of  chose  in  action — Parties  to  suit — Demurrer — Re.s  judicata. 

See  PRACTICE,  25. 

'IS.  Insolvency — Claim  arjainst  insolrent — Xofe.s  held  as  collateral 
sccnrlf;/ — Pleihjr — Cullocation — Joint  and  several  liahility. 

Held,  afilirming  the  judgment  of  the  court  of  Q.  B.  for  L.  C.  (appeal  side), 
that  a  creditor  who  by  way  of  security  for  his  debt  holds  a  portion  of  the 
assets  of  his  debtor,  consisting  of  certain  goods  and  promissory  notes  endorsed 
over  to  him  for  the  purpose  of  effecting  a  pledge  of  the  securities,  is  not 
entitled  to  be  collocated  upon  the  estate  of  such  debtor  in  li(iuidation  under  a 
voluntary  assignment  for  the  full  amount  of  his  claim,  but  is  obliged  to  deduct 
any  sum  of  money  he  may  have  received  from  other  parties  liable  upon  such 
notes  or  which  he  may  have  realized  upon  the  goods. 

Fournier,  J.,  dissenting,  on  theground  that  the  notes  having  been  endorsed 
over  to  the  creditor,  as  additional  security,  all  the  parties  thereto  became 
jointly  and  severally  liable,  and  that  under  the  common  law  the  creditor  of 
joint  and  several  debtors  is  entitled  to  rank  on  the  estate  of  each  of  his  co- 
debtors  for  the  full  amount  of  his  claim  until  he  has  been  paid  in  full  without 
being  obliged  to  deduct  therefrom  any  sum  received  from  the  eatates  of  the 
co-debtors  jointly  and  severally  liable  therefor. 

Gwynne,  J.,  dissenting,  on  the  ground  that  there  being  no  insolvency  law 
in  force  tlie  respondent  was  bound  upon  the  construction  of  the  agreement 
between  the  parties,  viz.,  the  voluntary  assignment,  to  collocate  the  appellants 
upon  the  whole  of  their  claim  as  secured  by  the  deed. 

Benning  v.  Thibaudeau.— xx.  110. 

'24.  Mortgage — Preference   hy — Prexstire — P.  S.  0.  {I<SS7)   c.  124, 

s.  :.\ 

A  mortgage  given  by  a  debtor  who  knows  that  he  is  unable  to  pay  all  his 
debts  in  full  is  not  void  as  a  preference  to  the  mortgagee  over  other  creditors 
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if  given  as  a  result  of  pressure  and  for  a  boiiil  fide  debt,  and  if  the  mortgagee 

is  not  aware  of  the  debtor  being  in  insolvent  circumstances.     Mohoiw  Hunk  v. 

Hiiltcr,  18  Can.  S.  C.  R.  88,  and  Stephens  v.  Mc Arthur,  1!)  Can.  S.  C.  E.  446, 

followred. 

Gibbons  v.  McDonald.— xx.  587. 

Attachment — Unrlei*  Absent  and  Absconding  Delators  Act  of  Nova 
Scotia,  chapter  97,  R.  S.  N.  S. 

See  CORPORATIONS,  5. 

2.    For   cojitenipt   of    court — Practice— Appeal   from   juil<fnient — 
Jurisdiction— R.  S.  C.  c.  LSo,  s.  24  {<i). 
See  JURISDICTION,  .53,  107. 

Attorney — Appearance  bj'^  without  authority. 

See  OPPOSITION,  2. 

2.    Of    niortfjjag'ee  —  Power    of  —  Sale    of    inorto;ii<;'e<l     lands  — 
Application  of  proceeds — Duty  of  purcliaser. 

See  MORTGAGE,  '21. 

8.    Ad  litem — Aj^reement  not  to  appeal. 

See  JURISDICTION,  95. 

4.  Power  of  Attorney — Construction  of  Authority  to  settle  and 

adjust  claim —Authority  to  receive  jiayment. 
See  POWER  OF  ATTORNEY,  H. 

5.  Aathoriti/  to  (nitfr  iippcdvdnce — R((f ijinifion  —Dimroiral  of. 

In  an  action  brought  in  18(50  for  the  sum  of  ^800  and  interest  at  12J 
per  (•'  nt.  aj^ainst  two  brotliers,  J.  S.  D.  and  W.  McD.  D.,  being  the  amount 
of  a  pioniiKsory  note  signud  by  them,  one  copy  of  the  summons  was  served 
at  the  domicile  of  J.  S.  D.  at  Three  Rivers,  the  other  defendant,  W.  McD.  D., 
then  residing  in  the  state  of  New  York.  On  the  return  of  the  writ,  the 
respondent  filed  an  a[)peiirance  as  attorney  for  both  defendants,  and  proceed- 
ings wore  suspeucknl  until  1874  when  judgment  was  taken,  and  in  December, 
1880,  upon  the  issue  of  an  alias  writ  of  execution,  the  appellant,  having  failed  in 
an  opposition  to  Judgment,  filed  a  petition  in  disavowal  of  the  respondent. 
The  disavowed  attorney  pleadetl  inter  alia  that  he  had  been  authorized  to 
appear  by  a  letter  signed  by  J.  S.  1).,  saying:  "Be  so  good  as  to  file  an 
appearance  in  the  case  to  which  the  enclosed  has  reference,  etc."  and  also 
pleaded  prescription,  ratification  and  insufliciency  of  the  allegations  of  tlie 
petition  of  disavowal.     The  petition  in  disavowal  was  dismissed. 

Held,  that  there  was  no  evidence  of  authority  given  to  the  respon. 
dent  or  of  ratification  by  appellant  of  respondent's  act,  and  therefore  tho 
petition  in  disavowal  should  be  maintained. 

Dawson  v.  Dumont.— xx.  70!(. 
Cas.  Dio.— 5 
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.6.  Application  to  1)o  julinitted  as — Refusal  of  court  below  to  f,n-anfc 
— Appeal — Security  for  costs  —  Final  ju(l<;iiieiit  — Juris- 
diction. 

Hee  JURISDICTION,  100. 

7.  Bill  of  rosts-OnJer  for  faxafiov—R.  S.  0.  1SS7  c.  11^7,  s.  43— 

Aj>pnil — ,/( /  r  /.sv  lid  iov . 

In  an  action  broui^ht  af^aini5t  school  trustees,  judf^ment  was  obtained. 
A  ratepayer  of  the  district  applied  to  a  judf,'e  of  the  High  Court  of  .luatice  for 
Ontario,  unt^er  section  42  of  chapter  147,  R.  S.  O.  (1887),  to  tax  the  bill  of  the 
solicitor  of  the  plaintiff. 

Held,  /)(')'  Kitchie.  C.J. ,  and  Strong  and  Patterson,  JJ.,  aflirniing  the 
judgment  of  the  Court  of  Appeal  for  Ontario,  that  a  ratepayer  is  not  entitled 
to  an  order  for  taxation  under  said  section. 

Held,  also,  per  Ritchie,  C.J.,  and  Strong  and  Gwynne,  JJ..  that  assuming 
the  court  had  jurisdiction,  the  subject  matter  was  one  in  which  the  Su])rome 
Court  should  not  interfere. 

Held,   further,  per  Taschereau   and    Piilterson,   JJ.,    that  tliere   wns  no 

jurisdiction  to  entertain  the  appeal. 

McGugan  v.  McGugan.-  xxi.  2('(7. 

Sfc,  also,  JURISDICTION,  101. 

8.  (V>.s78 — QiijintiDU  meruit — Supreme  a luJ  Exchequer  Courts. 

In  proceedings  before  the  Supreme  and  Exche(iuer  Courts  of  (Canada  an 
Attorney  has  the  right  to  establish  the  ijitantiuii  nuTiiit  of  his  services  by  oral 
evidence  in  an  action  for  his  costs. 

Paradis  y.  Bosse.— xxi.  119. 

9.  Bin  of  eoKtst — ,SV'^  of — Mutual  debts — Special  services. 

Held,  artirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  tliut  in 

an  action  by  a  firm  of  attorneys  for  costs  due  from  clients  the  clients  cannot  set 

off  against  the  plaintiffs"  claim  a  sum  paid  by  one  of  them  to  one  of  the 

attorneys  for  special  services  to  be  rendered  by  him,  there  being  no  mutunlit^^ 

ami  the  payment  not  being  for  the  general  scvices  covered  l)y  the  retainer  to 

the  firm. 

McDougall  Y.  Cameron  ^       .    ,-,, 
Bickford  v.  Cameron      »  xxi.  .i/.. 

10.  Ad  litem — Promise  of  indemnity  to  sheriti'  by,  in  course  of  suit 

— Adoption  b}'  client. 

See  APPEAL,  18. 

Attorney  General — Delegation  of  authority  by. 

See  CRIMINAL  APPEAL,  1. 
2.     Of  Province — Proper  person  to  bring  a  suit  foi-  administration 
of  charitable  trust. 

.SVe  CHARITABLE  TRUST. 

Auctioneer — Liability  of,  to  assignees  of  Ijill  of  lading. 
See  BILL  OF  LADING. 
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Bail — ('(iplds — Bail  ontci-ed — Onlci-  lor  (liscliargo  of  — In  discre- 
tion of  court  I'L'low  iind  ji  matter  of  practice  in  wliicli  no 
appeal. 

See  JUIUHDICTION,  C.l. 

Bail  Bond — Altered  after  execution. 

Sec  JJOXD,  4. 

Bailee — Ki^ht  to  hold  gocjds  for  unpaiil  jmi'cliase  money. 
Sn'  SALE  OF  GOODS.  .'). 

Bailment — K.-ulway  company  —  Carriage  of  o()o<ls — Contract- 
Carriage  lieyond  terminus — Loss  after  transit — Delivery  to 
connecting'  line. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  4;i 

Ballots. 

See  ELECTION,  12,  10. 

Banks  and  Banking — Thr  Bn.itkuxj  Ad,  J^.  V.  c.  5,  h.  J/) — 
Adrances  on  real  estate. 

B.,  on  the  l'.)tli  January,  1S7(),  transferred  to  the  Bank  ot  T.  (appellants) 
by  notarial  deed  an  hypothuc  on  certain  real  estate  in  Montreal,  made  by  one 
C.  to  him,  as  collateral  security  for  a  note  which  was  discounted  by  the  appel- 
lants and  the  proceeds  placed  at  B.'s  credit  on  the  same  day  on  which  the 
transfer  was  made.  The  action  was  brouj^'ht  by  the  appellants  against  the 
insolvent  estate  of  C.  to  set  aside  n  prior  hypothec  given  by  C.  and  to  establish 
their  jiriority. 

Held,  aHirniing  the  judgment  of  the  Court  of  Queen's  Bench,  that  the 
transfer  of  B.  to  the  Bunk  of  T.  was  not  given  to  secure  a  past  debt,  but  to 
cover  a  contemporaneous  loan,  and  was.  therefore,  null  and  void,  as  being  a 
contraventioi;  of  the  Banking  Act,  84  V.  c.  5,  s.  40. 

Bank  of  Toronto  v.  Perkins. — viii.  G03. 

2.  Rioht  to  transfer  shares  under  Banking"  Act. 

,SV<'  CORPORATIONS,  10. 

3.  Liability  for  money  deposited  for  benefit  of  creditors. 

See  AGREEMENT,  7. 

4.  Creditor  and  debtor — Relation  of — Agency — Payment — C.  C. 

Art.  n4-J—P,n'ties. 

S.  G.  acquired  during  the  life  of  his  first  wife,  M.  A.  B.,  certain  immov- 
able   property,    which    formed    part    of    the    cnmmunautJ  de    biens    existing 
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between  them.  At  his  death,  after  his  marriatje  with  H.  S.,  his  second  wife, 
he  was  (jreatly  involved.  His  widow,  H.  8.,  having  accepted  sons  hencjice 
(V  invent  (I  ire  the  universal  usufructuary  lega.cy  made  in  her  favour  by  S.  G., 
continued  in  possession  of  her  estate  as  well  as  that  of  M.  A.  B.,  the  first 
wife,  and  administered  tliem  both,  employinj^  one  G.  to  collect,  pay  debts, 
etc.  Shortly  afterwards,  at  a  meeting;  of  the  creditors  of  S.  G.,  of  whom  the 
respondents  were  the  chief,  a  resolution  was  adopted  authorizing^  II.  S.  to 
sell  and  licitate  the  properties  belonging,'  to  the  estate  of  S.  G.  witli  the 
advice  of  an  advocate  and  the  cashier  of  tlie  re.spondents,  and  promisinf»  to 
ratify  anythinj^  done  on  their  advice,  and  the  creditors  resolved  that  the 
money  derived  from  the  sale  or  licitation  of  the  properties  sliould  be 
deposited  with  the  respondents,  to  be  apportioned  amonf^  S.  G.'s  creditors 
pro  rata.  G.  continued  to  collect  the  fruits  and  revenues  and  rents,  and 
acted  generally  for  H.  S.  and  uiuler  the  advice  aforesaid,  and  de[)oaite(l  both 
the  moneys  derived  from  the  estate  of  S.  G.  and  those  derived  from  the 
estate  of  M.  A.  B.,  the  first  wife,  with  the  respondents,  under  an  account 
headed  "  Succession  S.  G."  A  balance  remained  after  some  che<]nes  there- 
upon had  been  paid,  for  which  lliis  action  was  now  brouf^ht  by  tlie  heirs  and 
representatives  of  dame  M.  A.  B. 

Held,  per  Strong,  Taschereau  and  Gwynne,  J.T.,  (Ritchie,  C.J.,  and  Four- 
nier  and  Henry,  JJ.,  contra) — That  as  between  the  heirs  B.  and  the  bank 
there  was  no  relation,  of  creditor  and  debtor,  nor  any  fiduciary  relation,  nor 
any  privity  whatever  ;  and  as  the  moneys  collected  by  G.  belonf^ing  to  the 
heirs  of  B.  were  so  collected  by  him  as  the  agent  of  11.  S.,  and  not  as  the 
agent  of  the  bank,  and  received  by  the  bank  in  good  faith,  as  applicable  to 
the  debts  of  the  estate  of  S.  G.,  and  as  the  representatives  of  H.  S.  were  not 
parties  to  the  action,  the  appellants  could  not  recover  tlie  moneys  sued  for. 

Giraldi  v.  La  Banque  Jacques  Carlier.  — ix.  iV.i7. 

5.  Depo.sit  for  special  purpose. 

.SV*;  .SKW  TRIAL,   i. 

6.  WindiiiL;'  up  under   the  Jinperial   Conipauies  Act,    1(S62 — Culls 

upon  past  ineinlier— Ri^lit  of  action. 

See  CORPORATIONS,  15. 

7 .  B(i vk,  Tvfiolvrn t —  Wl ml ivg  up — Co » friha for tci^ — Shd vchoh Icrs 

—Doable  ludydiiij—J^o'  V.  c.  :JJ(D.). 

In  the  year  1855,  the  bank  of  Prince  Edward  Island  was  incorporated  by 
Provincial  statute,  18  V.  c.  10.  Its  capital  stock  was  thereby  fixed  at  £:>0,000 
P.  E.I.  Cy.,  or  f97,333.H:i  Dominion  Cy.  divided  into  shares  of  €10,  or  »:i2.44. 
Power  to  increase  this  capital  by  the  issue  of  additional  shares,  of  same  value, 
was  given  by  sections  3'.),  40,  41  &  42  of  the  Act,  and  these  sections  prescribed 
the  manner  of  effecting  this  increase,  and  the  sale  of  the  new  stock  by  auction, 
and  it  was  provided  by  section  43  that  "  the  said  additional  shares  shall  be 
subject  to  all  the  rules,  regulations  and  provisions  to  which  the  original  stock 
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is  subject,  or  may  liereiifter  be  subject,  by  any  law  of  this  Island."  The  10th 
section  of  the  Act  was  repeakd,  and  re-enacted  by  the  3rd  section  of  19  V.  c.  11, 
as  follows :  — 

"  The  holders  of  the  stock  of  the  said  bank  shall  be  charj^eable  in  their 
private  and  individual  capacity,  and  shall  be  holden  for  the  payment  and 
redemption  of  all  bills  which  may  have  been  issued  by  the  said  corporation, 
and  also  for  the  payment  of  all  debts  at  any  time  duo  from  the  said  corporation, 
in  proportion  to  the  stock  they  respectively  hold,  provided  however,  that  in  no 
case  shall  any  one  stockliolder  bo  liable  to  pay  a  RUin  exceedin«  twice  the 
amount  of  stock  actually  then  held  by  him,  over  and  above,  and  in  addition  to 
the  amount  of  stock  actually  by  him  paid  into  the  bank,  provided  neverthe- 
less, thttt  nothinji  in  this  Act,  or  in  the  said  hereinbefore  recited  Act  contained, 
shall  be  construed  to  exempt  the  Joint  Stock  of  the  said  cori)oration  from 
being  also  liable  for,  and  (Jiargeable  with,  the  debts  and  engaj^einents  of  the 
same." 

No  increase  'o  the  capital  stock  was  ever  made  under  the  provisions  of 
this  Act.  In  187'2,  the  bank  havinjj  a  balance  of  not  profits  on  hand  of 
$27.'28().41,  pursuant  to  a  resolution  passed  at  the  f^eneral  annual  meetint^  of 
the  sharehoklers,  application  was  made  to  the  le<iislature,  and  the  statute  Bo  & 
36  Vic.  c.  2;{  was  passed,  which  enacted  as  follows: 

1.  "  It  shall  and  may  be  lawful  for  the  board  of  directors  of  the  Bank  of 
Prince  Edward  Island  at  any  time,  and  from  time  to  time,  to  enlarge 
the  ciipital  stock  of  the  said  bank  by  applyinf^  to  each  individual  share  of  the 
capital  a  ])ortion  of  the  rest  or  surjjlus  protits,  lying  at  the  time  at  the  credit 
of  the  said  bank."  2.  "  Such  mode  of  enlarging  the  capital  stock  of  the  said 
bank  shall  not  prevent  the  enlargement  of  the  same  by  the  mode  pointed  out 
in  the  iiOth,  40th,  4l8t,  42nd  and  43rd  sections  of  the  Act  of  Incorporation  of 
the  said  bank." 

In  1872,  the  sum  of  ^10,6(50.67  was  taken  out  of  the  profits  and  added  to 
the  capital  stock,  raising  the  value  of  each  share  by  the  sum  of  #3.. 55  and  a 
fraction,  or  to  a  total  par  value  of  $3(5. 

In  1875,  a  further  sum  of  S12.000  out  of  profits  was  carried  to  the  credit 
of  capital  stock.  This  addition  made  the  capital  |120,000,  and  the  par  value 
of  each  share  f40. 

On  the  lilth  day  of  June,  1882,  an  order  was  made  by  Mr.  Justice  Peters 
for  winding  up  the  said  bank,  which  had  become  insolvent  within  the  mean- 
ing of  the  Act,  45  V.  c.  23,  intituled  "  An  Act  respecting  Insolvent  Banks, 
Insurance  Companies,  Loan  Companies,  Building  Societies  and  Trading 
•  Corporations,"  and  the  respondents  were  ajjpointed  liejuidators  of  the  said 
bank.  Subsecjuently  an  order  nim  was  granted  by  Mr.  Justice  Peters  calling 
ui)on  all  shareholders  to  show  cause  why  they  should  not  pay  calls  upon  their 
shares  to  the  amount  of  $80  for  each  share,  which  order  he  made  absolute 
after  hearing  counsel  for  the  appellants,  contributories.  On  appeal  to  the  full 
Supreme  Court  of  P.  E.  I.  this  order  absolute  was  formally  confirmed,  two  of 
the  Judges  thinking  themselves  disqualified  from  hearing  the  appeal  in  any 
other  than  a  merelv  formal  maimer. 
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On  the  10th  Feb.,  188H,  Strong,  J.,  of  the  Supremo  Court  of  Canada  made 
an  order  under  45  V.  c.  23,  granting  leave  to  apijcal  to  that  court,  which  Held, 
reversing  the  decision  of  I'eters,  J.,  that  the  shareholders  were  not  liable  to 
pay  more  than  $(ii.81)  per  share,  or  twice  the  amount  of  their  original  stock. 
The  Act  of  1872,  which  authorized  the  alleged  increase,  had  no  provision 
creating  any  double  liability,  as  was  imposed  on  the  original  stock,  and  any 
new  stock  which  might  have  been  created  under  18  V.  c.  10,  and  the  fair 
inference  from  the  omission  of  any  express  enactment  with  reference  to  the 
increased  stock  was  that  the  legislature  did  not  intend  to  clothe  it  with  a 
double  liability.     Gwynne,  J.,  dissenting. 

Appeal  allowed  with  costs. 

Morris  v.  The  Liquidators  of  the  Bank  of  P.  E.  Island.— Itlth  June,  1883. 

K  i^/i(in'hol(ler.s  or  contributory  of  hank — Action  (Ujulnst — Rigid 
of  sct-ojf- — Deniurrei — 4^j  V.  c.  2S,  s.  70  {Winding-up  Act) 
— Construction  of. 

An  action  was  brought  by  the  Bank  of  P.  E.  I.  against  the  appellant  on 
a  promissory  note,  to  which  he  pleaded  set  off  of  a  draft  made  by  the  plaintiffs 
and  endorsed  to  him.  To  this  there  was  a  replication  that  the  defendant  was 
a  contributory  on  the  stock  book  of  the  bank,  and  knew  that  the  bank  was 
insolvent  wiien  tiie  draft  was  purchased.  The  defendant  demurred  on  the 
ground  that  the  replication  did  not  aver  that  the  debt  forwhicli  the  action  was 
brought  was  due  from  the  defendant  in  his  capacity  as  shareholder  or 
contributory. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  P.  E.  I.,  that 
the  replication  was  bad  in  law.     45  V.  c.  23,  s.  7(5. 

J.  I.,  the  appellant,  gave  to  one  O.  his  note  for  $(5,000,  which  was  en- 
dorsed to  the  bank  of  P.  E.  I.  The  Union  Bank  of  P.  E.  I.  at  the  time  held 
a  cheek  or  draft,  made  by  the  bank  of  P.  E.  I.  for  nearly  the  same  amount, 
and  this  draft  the  appellant  purchased  for  something  more  than  $200  less 
than  its  face  value.  Being  sued  on  the  note  he  set  off  the  amount  of  such 
check  or  draft  and  paid  the  difference.  On  the  trial  he  admitted  he  had 
purchased  it  for  the  purpose  of  using  it  as  an  off-set  to  the  claim  on  his  note, 
which  he  had  made  non-negotiable  and  he  also  admitted  that,  if  he  could 
succeed  in  his  set-off,  and  another  party  could  succeed  in  a  similar  trans- 
action, the  Union  Bank  would  get  their  claim  against  the  bank  of  P.  E.  I., 
which  had  become  insolvent,  paid  in  full.  The  judge  on  tlie  trial  charged 
that  if  the  draft  was  endorsed  to  the  defendant  to  enable  him  to  use  it  as  a 
set-off,  he  could  not  do  so,  because  he  was  a  contribatory  within  the  meaning 
of  the  7Gth  section  of  tlio  Winding-up  Act,  and  tliat  the  Act  which  came  into 
force  on  the  12th  May,  1882,  was  retrospective  as  regards  the  endorsements 
before  it  was  passed,  but  within  thirty  days  before  the  commencement  of  the 
proceedings  to  wind  up  the  affairs  of  the  bank.  The  jury,  under  the  direction 
of  the  judge,  found  a  general  verdict  for  the  plaintiff  for  the  amount  of  the 
note  and  interest,  which  the  Supreme  Court  refused  to  disturb. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  tlie  court  below,  that  the  appellant  having  purchased  the  draft  in  question 
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for  value  and  in  t^ootl  fnitli  prior  to  the  2()th  May,  1882,  the  Canada  Winding-up 
Act,  45  V.  c.  23,  was  not  applicable,  and,  therefore,  the  appellant  was  entitled 
to  the  benefit  of  his  set-off.  That  the  Windinj^-up  Act  was  not  retrospective 
as  to  this  endorsement. 

By  sections  75  A  7(5  of  45  V.  c.  23,  it  is  provided  that  if  a  debt  due  or 
owiiif'  by  the  company  has  been  transferred  within  thirty  days  next  before  the 
commencement  of  tlie  wiudinj^  up  under  that  Act,  or  at  any  time  afterwards  to 
a  contributory  who  knows,  or  has  probable  cause  for  believinf»,  the  company 
to  he  unable  to  meet  its  enf^agements,  or  in  contemplation  of  insolvency  under 
the  Act,  for  the  purpose  of  enabling  such  contributory  to  set  up  by  way  of 
compensation  or  set-off  the  claim  so  transferred,  such  debt  cannot  be  set  up 
by  way  of  compensation  or  set-off  against  the  claim  upon  such  contributory. 

Held,  tliat  the  sections  in  question  only  apply  to  actions  a^jainst  a 
contributory  when  the  debt  claimed  is  due  from  the  person  sued  in  his  capa- 
city as  contributory. 

Ings  Y.  The  Bank  of  P.  E.  Island.— 22nd  June,  1885.— .\i.  2'i5. 

9.  Assessinent  of  Bank  under  8t.  John  City  Assessnient  Act,  45 

V.  c.  59  (N.B.). 

,SVv  ASSESSMENT  AND  TAXKS,  11. 

10.  Transfer  to  Bank  of  shares  held  in  trust — Notice — Obligation 

to  account. 

,Se,'  TRUSTS  AND  TRUSTEES,  0,  14,  18,  20,  23. 

11.  Insolvent  Bank — Winding  up — Priority  of  Crown  over  simple 

contract  creditors. 

.SVt'  CROWN,  15. 

12.  Ath'ances,  seciuity  inkea  for  in  the  name  of  a  third  person — 

Rll/lit  of  hanh  to  lien  on  shores — Cloint  in  iitsolvency — 
Liahiliff/  for  mol-ojtrainistnifion — Interest  —  Commenee- 
raent  of  proif  in  ivriiiny. 

In  1875  the  plaintiff,  Lamoureux,  became  insolvent  and  made  an  assign- 
ment of  his  estate  to  one  Auger,  an  official  assignee.  The  claims  filed  against 
his  estate  amounted  in  all  to  the  suni  of  898,105.78  of  unprivileged  debts, 
and  ^895.92  of  privileged  debts.  Among  other  claims  was  one  by  the  Bank 
of  St.  Johns,  party  defendant,  sworn  to  by  Mr.  L'Ecuyer,  their  then  cashier, 
on  the  5th  of  February,  1876.  This  claim  was  for  $41,431.41,  and  it  was 
stated  that  the  bank  held  no  security  except  certain  shares  owned  by  the 
plaintiff  of  the  stock  of  said  bank,  valued  at  S18,000.  It  appears  that  th« 
claim  was  based  entirely  upon  promissory  notes,  eigliteen  of  which,  amounting 
to  $11,788.71,  had  not  then  matured,  tlie  remainder  being  overdue.  A  large 
number  of  these  notes,  amounting  in  all  to  $24,500,  were  endorsed  by  the  said 
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cashier,  who,  it  appears,  held  a  hypothec  on  the  property  of  the  plaintiff  to 
tliu  extent  of  $80,000  to  secnrc  him  a^uinnt  his  said  endorsemunts. 

The  plaintiff  compounded  with  his  creditors  for  the  sum  of  twenty-five 
cents  in  the  dollar,  and  the  defendants,  the  Bank  of  St.  Johns,  were  placed  on 
his  dividend  siieet  for  the  amount  of  their  allej{od  unsecured  debt,  viz., 
$28,431,  the  composition  on  wliich  would  be  95,857. 8(1.  The  plaintiff,  not  hav- 
in}{  the  amount  required  to  pay  the  composition  to  his  creditors,  in  all  a  sum 
of  'S24,178.();i,  entered  into  nej^otiations  with  the  defendant  Molleur  for  tiie 
puriiose  of  procuring  it.  The  extent  and  nature  of  the  ne<<otiations  form  the 
subject  of  the  present  contention.  They  resulted  in  the  execution  of  a  deed 
dated  the  Itith  May,  187(»,  made  between  the  plaintiff,  his  assignee,  and  the 
defendant  Molleur,  whereby  it  was  recited  that  the  plaintiff  had  received  from 
the  defendant  Molleur  the  sum  of  jf'25,251  55  lor  the  purpose  of  paying  the 
com))ositi()n  to  his  creditors  and  for  socurinj,'  repayment  of  this  sum,  toj^ether 
with  a  bonus  of  ft, 000,  as  one  of  the  considerations  for  said  advance.  The 
plaintiff  ro(]Uosted  the  assignee  to,  and  the  assignee  thereby  did,  assign  and 
transfer  to  the  defendant  Molleur  all  the  property  belonging  to  the  plaintiff. 
The  defendant  Molleur  was  also  to  be  paid  tlio  costs  and  expenses  connected 
■with  the  administration  of  the  property.  Molleur  continued  to  deal  with  the 
property  of  the  plaintiff  until  1871),  when  the  plaintiff  brought  this  action, 
alleging  the  facts  hereinbefore  set  forth,  and  alleging  further  that  at  the  time  of 
the  execution  of  the  deed  of  the  Kith  May,  187(3,  Molleur  was  acting  as  the  prrte 
iwm  or  locum  teneiis  of  the  other  defendants,  the  Bank  of  St.  Johns  ;  that  the 
bank  and  not  Molleur  had  advanced  the  sum  of  $25,251.55  mentioned  in  the 
deed  ;  that  although  it  had  been  agreed  between  the  plaintiff  and  the  defendant 
Molleur  that  only  the  said  sum  of  $25,251.55,  together  with  a  bonus  of  $4,000, 
should  be  paid  to  the  bank,  and  upon  such  payment  being  made  Molleur 
should  re-transfer  to  the  plaintiff  the  property  remaining  in  his  possession,  the 
defendant  Molleur  had  wrongfully  paid  to  the  bank  the  claim  against  his  estate 
in  full,  and  had  also  so  improperly  managetl  the  estate  as  to  cause  the  plaintiff 
considerable  loss.  The  plaintiff  asked  that  the  defendant  Molleur  should 
render  an  account  of  his  administration,  that  the  bank  might  be  declared  to 
be  eijually  responsible  with  the  defendant  Molleur,  who  should  be  held  to  be 
merely  the  locum  tencna  of  the  bank,  that  the  defendants  jointly  should  be 
obliged  to  repay  to  him  the  balance  of  monies  which  they  had  received,  after 
p!i\  ing  the  amounts  which  were  authorized  by  the  said  deed  of  the  10th  May, 
1m7(),  and  that  Molleur  should  alsO  be  obliged  to  reassign  to  the  plaintiff  the 
balance  of  the  plaintiff's  property  then  unsold. 

In  the  course  of  the  proceedings  Molleur  by  his  pleas  denied  that  the 
properties  belonging  to  the  plaintiff  were  assigned  to  him  to  pay  only  the  sums 
mentioned  by  the  plaintiff;  he  denied  that  he  was  the  locum  tenens  of  the 
bank ;  and  ho  alleged  that  at  the  time  of  the  execution  of  said  deed  it  was 
agreed  between  the  plaintiff  and  himself,  that  besides  the  said  sums  the 
defendants  should  pay  to  the  bank  in  full  the  balance  remaining  due  to  said 
bank  on  the  claim  tiled  against  the  plaintiff  beyond  the  amount  of  the  com- 
position, such  balance,  amounting  to  $35,573.56,  having  necessarily  to  be 
paid  to  discharge  the  hypothecs  held  by  the  endorsers  of  the  plaintiff's 
notes. 
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The  total  amount  wliich  by  the  defencliint  MoUeiir's  contention  would 
thus  have  to  bo  paid  out  of  the  proceeds  of  the  plaintiff's  property  would  be 
the  sum  of  1f(i4,H'25.11,  to^jethor  with  tlio  expenses  of  niunii^enieiit,  and  the 
defendant  also  claimed  that  the  plaintiff  a^^reod  to  pay  interest  on  the  various 
Bums  at  the  rate  of  i)  per  cent,  per  annum.  Ho  stated  tliat  up  to  that  time 
lie  liad  paid  to  the  bank,  and  on  hypothecary  claims  on  the  property  and  for 
expenses  of  mana>{cment,  the  sum  of  #02,977.8.5 ;  he  admitted  having;  received 
from  the  revenues  and  sale  of  portions  of  the  property  a  sum  of  94!),();{3.0{), 
and  havinf{  sold  another  portion  of  said  property  for  1^1.000  which  he  had  not 
yet  r^peivod.  The  defendant  went  into  particulars  with  respect  to  his  deal- 
ings with  certain  portions  of  the  property.  The  result  would  have  been  that 
a  considerable  balance  would  still  have  appeared  owing  to  the  bank  of  St« 
Julius,  if  the  contention  of  the  defendant  Molleiir  was  correct.  The  defendant 
tiled  with  his  pleas  certain  statements  of  account.  To  these  the  plaintiff 
objected  as  not  having  been  sworn  to,  as  required  by  law,  and  he  reiterated 
his  coiituntions  with  respect  to  the  agreement  between  him  anil  the  defendant 
MoUour. 

(In  the  20th  May,  1S82,  the  Superior  Court  of  the  district  of  Iberville, 
Cluvgnon,  J.,  presiding,  by  an  interlocutory  judgment,  Held,  that  the  defen- 
dant Molleur  was  the  locuw.  tenens  of  the  bank,  and  that  the  said  defendant 
should  render  a  proper  swon.  account.  This  the  defendant  INIolleur  did,  not 
only  of  his  dealings  with  the  property  up  to  the  time  of  the  institution  of  the 
action,  but  also  up  to  the  date  of  rendering  said  accounts,  the  loth  August, 
1882,  and  ho  claimed  that  a  balance  was  still  duo  to  him  of  1>l-i,814.l8. 

On  the  2'.)tli  January,  1888,  Mr.  Justice  Chagnon  delivereil  judgment  in 
which  he  re-aftirmed  his  previous  finding,  that  the  defendant  Molleur  was  the 
prrle  iioin  or  locum  teiwux  of  the  bank.  He  held,  also,  that  the  defendant  Molleur 
was  justified  in  paying  to  the  bank  the  amount  of  the  notes  for  which  they 
held  the  endorsement  of  L'Ecuyer,  there  being  no  evidence  that  the  hypothec 
held  by  L'Ecuyer  was  not  a  buna  tide  security  of  which  the  bank  had  a  right 
to  the  benefit ;  that  tli«  bank  was  justified  in  retaining  the  shares  of  the  plain- 
tiff to  be  applied  on  the  balance  of  its  claim  ;  that  the  bank  was  entitled  also 
to  the  sum  of  S2."),'2.t1.55,  together  with  the  amount  of  the  bonus  of  $4,000,  and 
to  interest  on  all  the  amounts  it  was  thus  declared  entitled  to  at  the  rate  of  <i 
per  cent,  per  annum,  with  the  exception  of  the  said  bonus,  upon  which  the 
judge  considered  no  interest  should  be  paid  ;  that,  as  regards  the  amount 
alleged  to  have  been  improperly  paid  the  assignee,  the  plaintiff  must  be  left  to 
his  recourse  against  the  assignee,  or  his  estate,  he  being  then  dead  ;  that,  as 
regards  any  questions  of  mal-administration,  the  recourse  of  the  plaintiff, 
if  any,  should  be  reserved  to  him  ;  and  the  court  directed  the  accounts  to  be 
submitted  to  an  autiitor  to  ascertain  the  balance  on  the  principles  laid  down 
in  the  judgment,  and  also  directed  that  if  a  balance  should  be  payable  by 
the  defendants  the  defendant  Molleur  should  re-assign  to  the  plaintiff  the  bal- 
ance of  property  remaining  unsold. 

The  auditor  found  a  balance  in  favour  of  the  plaintiff  of  $3,200.00. 
Neither  party  being  satisfied  with  this  judgment,  appeals  were  instituted 
to  the  Court  of   Queen's    Bench,  which   court  reversed  the  finding  of  Mr. 
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JiiHticu  (^liiiunoii  on  tlio  ({uoation  of  thu  relation  betwuen  the  Ixiiik  niul  Molleiir, 
)i(>ldin^  that  Mulleur  wuh  not  the  lt>cum  tenem  of  the  bank,  and  revemed  hia 
finding  witli  respect  to  the  rate  of  intercHt.  In  other  reHpecta  it  practically 
attirmod  the  jud^^nient  of  thu  Superior  Court,  and  aeiit  the  case  back  to  that 
court  to  have  tlie  account  rectified  in  accordu  <co  with  au^^^eatioaB  in  their 
jud^^nieut. 

Held,  by  the  Supreme  Court  of  Canada,  that  the  judjiment  of  Mr.  Justice 
C'haf^non  Hhoulil  bo  atlirmed,  with  the  exception  liereafter  nittntionud.  The 
evidence  wan  ample  to  lead  to  the  concluaion,  beyond  any  reasonable  doubt, 
that  the  defendant  Molleur  was  acting?  aa  the  jtrfte  nam  or  locum  teuem  of 
the  bank.  The  only  difliculty  with  re^'ard  to  thia  point  was  created  by  the 
fact  that  there  was  no  writing  to  connect  the  bank  with  the  deed  of  the  Kith 
May,  187(1,  no  commencement  <le  prenre  par  I'r.vit.  lUit  thia  difliculty  was  not 
insuperable: — lat.  Uecauae,  if  held  aa  a  bar  to  conaiderinj^  the  bankaa  the  real 
party  liable,  the  bank  would  bo  enabled  to  commit  a  fraud  upon  the  [jhiintiff 
and  to  receive  and  retain  moniea  to  which  it  was  not  entitled.  And  secondly, 
because  the  bank,  by  its  actions  and  conduct  throu(4hout,  had  shown  am])lo 
ratification  of  the  acta  of  the  defendant  Molleur,  and  an  acceptance  of  the 
deed  of  the  Kith  May,  1870,  and  of  everythiuf^  done  under  it.  Whether  as  the 
principal  party  concerned,  acting  through  its  /oci/m  tenens,  or  by  reason  of  its 
having  received  monies  by  collusion  with  tlie  defendant  Molleur  to  which  it 
was  not  entitled,  the  bank  should  be  held  equally  reaponaible  with  the  defend- 
ant Molleur. 

With  reference  to  the  L'Ecuyer  notea,  the  bank  did  not,  these  notes  being 
over-due,  treat  the  hypothec  taken  by  L'Ecuyer  as  any  security  to  it  when 
filing  its  said  claim,  nor  did  it  appear  that  tlio  i)laintiff  ever  contended  at  the 
meeting  of  his  creditors,  or  in  any  of  the  insolvency  proceedings,  that  this 
hypothec  given  to  Mr.  L'Ecuyer  was  in  reality  held  for  the  bank.  Nor  was 
there  any  evidence  to  the  effect  that  the  plaintiff  Bnbne<juent  to  the  insolvency 
proceedings,  and  up  to  the  time  of  the  institution  of  this  action,  ever  contended 
that  this  liypothec  was  held  by  the  bank,  or  held  otlierwise  than  as  a  bond  jhle. 
security  by  Mr.  L'Ecuyer  himself,  and  as  a  security,  tlierefore,  which  the 
defendant  Molleur  was  bound  to  pay  off  to  release  the  properties.  On  tlio 
other  hand,  there  was  considerable  evidence  that  the  plaintiff  acknowledged  his 
liability  on  this  hypothec,  and  wished  the  defendant  Molleur  to  pay  off  the 
indebtedness  for  which  it  was  given.  The  judge  of  the  Superior  (^onrt  was 
justified  in  holding  that  the  defendant  had  properly  paid  the  amount  of  the 
promissory  notes  endorsed  by  L'Ecuyer  in  order  to  obtain  the  discharge  of  his 
liypothec. 

Further,  the  bank  in  filing  its  claim,  was  justified  in  alleging  that  it 
held  as  security  only  the  shares  of  the  plaintiff,  and  that  it  was  further 
justified  in  applying  the  proceeds  of  these  shares  to  any  balance  remaining 
due  on  the  notes  of  the  plaintiti  after  payment  of  the  L'Ecuyer  notes. 

The  Court  of  Queen's  Bench  should  not  have  raised  the  rate  of  interest 
to  eight  per  cent.,  no  rate  having  been  mentioned  in  the  deed  of  the  Kith 
Mav,  187fi. 
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Tliere  wan  oiio  point,  howevur,  in  the  juil^'inent  of  the  Ipiirned  jndijo  of 
tho  Kuperior  (^oiirt  from  which  the  court  was  ohii^cd  to  (llHsent.  At  the 
time  tho  deed  of  tlie  Itlth  of  May,  lH7ti,  wivh  executed  there  were,  iis  already 
stated,  certain  chiinm  bcin^  contuHted  before  the  aHHi^noe.  The  amount  of 
thefle  claiiUH  hIiouM  not  liave  been  [laid  to  the  aHsi^'nee  before  tlie  renult  of  the 
conteHtatioDH  waH  declareil,  or,  if  paid,  tlio  defeiidantH  niiould  iiave  taken 
proceedin^is  in  the  intercHt  of  tlie  plaintil'l  to  recover  back  thin  amount  from 
the  aHHi^Miee.  Thin  amount  tho  plaintiff  wan  entitled  to,  in  addition  to  the 
Bum  found  by  the  auditor  on  tho  baais  of  the  judgment  of  the  Superior  Court. 

In  all  other  reapectB  the  judfjinent  of  tlx!  Superior  Court  uhould  be 
aflirnitMl  and  the  appeal  of  the  plaintilT  allowed  with  cohIh,  and  the  croHs 
appeals  dismiMMed  with  coHtn,  tho  plaintiff  to  receive  hia  couts  on  the  appeal 
and  cro8B  appeals  in  the  Court  of  Queen'H  liench. 

Lamoureux  v.  Molleur.-  Hth  March,  188ti. 

[In  this  cane  the  judicial  committee  of  the  I'rivy  Council  refused  leave  to 
appeal.] 

13.  Windiiio-iip  of  insolvent  hank — Win(lin<,^-up  Act,  45  V.  c.  28,  as 

HiiR-ndod  l»y  47  V.  c.  o!). 

See  WINDING-UP,  C. 

14.  Surety — Ctishier  of  bank — Mlsconihict  of — Illrgal  transnctioni* 

— Proper  hanking  business — Sa  net  ion  of  directors. 

Tli3  surotiog  of  an  abacondinj^  bank  cashier  are  not  relieved  from  liability 
by  showinti  that  tho  bank  employed  their  principal  in  tranaactin^^  what  was 
not  properly  banking  business,  in  tho  cov-rsc  of  which  he  appropriated  the 
bank  funds  to  his  own  use,  the  claim  ajjainst  tho  sureties  being  for  the 
moneys  bo  appropriated  by  the  principal,  and  not  for  losses  occasioned  by  such 
illegal  transactions. 

Springer  v.  Exchange  Bank  of  Canada— Barnes  v.  the  same.— xiv.  71(). 

15.  Surety  —  Mortyaye  to  Ixi nk  —  Continuiny  security  —  Present 

i ndebtedness   of  principul — Commercial  pajwr — Mode  if 
dcidiny  by  Ixink — Tidiiny  foryed  paper  in  renewal. 

McK.  gave  a  mortgage  to  the  iVf.  Bank  as  security  for  the  present  indebt- 
ness  of,  and  future  advances  to,  a  customer  of  the  bank.  I5y  the  terms  of  the 
mortgage  McK.  was  to  be  liable,  amongst  other  things,  for  the  promissory  notes, 
etc.,  of  the  customer  outstanding  at  the  date  of  the  mortgage,  and  all  renewals, 
alterations,  and  substitutions  thereof. 

Held,  per  Ritchie,  C.J.,  Fournier  and  Taschereau,  .IJ.,  that  the  bank  having 
given  up  the  said  promissory  notes,  etc.,  and  accepted  as  renewals  thereof, 
forged  and  worthless  paper,  McK  was,  to  the  extent  of  such  worthless  paper, 
relicTed  from  liability  as  such  surety. 
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Held,  ;)(.'»•  Strong,  J.,  that  the  bank,  having  accepted  the  renewals  in  the 
ordinary  course  of  banking  business,  and  it  not  beinj;  shown  that  they  were 
guilty  of  nej^ligence,  the  surety  was  not  relieved. 

Held,  per  Gwynne,  J.,  that  as  there  was  a  reference  ordered  to  take  an 
account  of  the  notes  allef^ed  to  be  forj^ed,  the  consideration  of  the  surety's 
liability  should  be  postponed  until  tlie  account  was  taken. 

Merchants'  Bank  of  Canada  y.  McKay.— xv.  G72. 

16.  Shareholders  in  bank— VVindiiio-up— R.  S.  C.  e.  129— Con- 

tributory, calls  on — Double  liability — Set-oft". 
See  WINDING-UP,  7. 

17.  Shares — Suit  respecting — Matter  in  controversy — Actual  value 

of  shares — Right  to  establish  by  affidavit. 

See  PRACTICE  OF  SUPREME  COURT,  117. 

IS.  Tli>'  Bimklng  Act — R.  S.  C.  c.  120,  s.  So  et  seq. —  W<irehouse 
receipt!^  —  Parol   agreement   as   tn   surpluH  —  Arts.    lO-U, 

i!hsi,  a  a 

The  Molsons  Bank  took  from  H.  &  Co.  several  warehouse  receipts  as 
collateral  security  for  commercial  paper  discounted  in  the  ordinary  course  of 
business,  and  haviuf^  a  surplus  from  the  sale  of  the  goods  represented  by  the 
receipts,  after  paying  tlie  debts  for  which  they  were  immediately  pledged, 
claimed  under  a  parol  agreement  to  hold  that  surplus  in  payment  of  other 
debts  due  by  H.  <t  Co.  H.  &  Co.  having  become  insolvent,  T.,  as  one  of  the 
creditors,  brought  an  action  against  the  bank,  claiming  that  the  surplus  must 
be  distributed  ratably  among  the  general  body  of  creditors.  H.  &  Co.  were 
not  made  parties  to  the  suit. 

Held,  affirming  the  judgment  of  the  courts  below,  that  the  parol  agreement 
was  not  contrary  to  the  provisions  of  the  Banking  Act,  R.  S.  C.  c.  120,  and 
that  after  the  goods  were  lawfully  sold,  the  money  that  remained,  after 
applying  the  proceeds  oi  each  sale  to  its  proper  note,  could  properly  be  applied 
by  the  bank  under  the  terms  of  the  parol  agreement.  (Ritchie,  C.J.,  doubting, 
and  Fournier,  J.,  dissenting). 

Per  Taschoreau,  J. — That  H.  &  Co  ought  to  have  been  made  parties  to 
the  suit. 

Thompson  v.  The  Molsons  Bank. — xvi.  004. 

19.  Insolvent   Bank  —  As.sets  —  R.  S.  C  c.  120  —  Prerogative  of 

Crown — Pri(jrity  (jf  note-hoMers. 
See  CROWN,  21. 

20.  Payment  of  cheijue  by  bank— Joint  payees — Endorsement  by 

one — Authority. 

See  PARTNERSHIP,  15. 
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21.  Discount  of   note    by  bank — Puitncr  in    two  tirnis — Use  of 

name  of  one  for  purposes  of  the  otlier — N(jtice  to  Bunk. 
.SVe  PARTNERSHIP,  in. 

22.  Forged  bill,  bank  cannot  recove)'  on. 

See  FORGERY,  3. 

23.  Windinj^-up  Act — R.  S.  C.  c.  129 — Insolvent  bank — Appoint- 

ment   of  li(|ui(latorH  —  Right  to  appoint   another  bank  — 
Discretion  ot"  iudjxe. 

See  WINDING  UP,  10 

24.  Bank— Agent  of — Ej'cess  of  tittthoriff/ — Deolimj   with    funds 

eo)dr(irij  to  instructions — Liohilifi/  to  txink— Discounting 
for  his  own  accommodation — Position  of  parties  on  accom- 
modation jKiper. 

K.,  agent  of  a  bank  and  also  a  member  of  a  business  lirm,  procured  ac- 
commodation drafts  from  a  customer  of  the  bank  which  lie  discounted  as  such 
aj^ent.  and  without  indorsing  the  drafts,  used  the  proceeds,  in  violation  of  his 
instructions  fr  the  head  office,  in  the  business  of  his  firm.  The  firm,  having 
become  insoh  at,  executed  an  assignment  in  trust  of  all  their  property  by 
which  the  trustee  was  to  pay  "  all  debts  by  the  assignors  or  either  of  them  duo 
and  ovvin'4  oi'  accruing  or  becoming  due  and  owing"  to  the  said  bank  as  first 
preferred  creditor  and  to  the  makers  of  the  accommodation  paper,  among 
others,  as  second  preferred  creditors.  The  estate  not  proving  sufficient  to  pay 
the  bank  in  full  a  dispute  arose  as  to  the  accommodation  drafts,  the  bank 
claiming  the  right  to  disavow  the  action  of  the  agent  in  discounting  them  and 
appropriating  the  proceeds  in  breach  of  his  duty  as  creating  a  debt  due  to  it 
from  his  firm,  the  makers  claiming  that  tliey  were  really  debts  due  to  the 
bank  from  the  insolvents.  In  a  suit  to  enforce  the  carrying  out  of  the  trusts 
created  by  the  assignment — 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia, 
(Gwynne,  J.,  dissenting),  that  the  drafts  were  "debts  due  and  owing"  from  the 
insolvents  to  the  bank  and  within  the  first  preference  created  by  the  deed. 

Per  Ritchie,  C.J. — K.  procured  the  accommodation  paper  for  the  sole 
purpose  of  borrowing  the  money  of  the  bank  for  his  firm  and  when  the  firm 
received  that  money  they  became  debtors  to  the  bank  for  the  amount. 

Per  Strong  and  Patterson,  JJ. — The  agent  being  bound  to  account  to  the 
bank  for  the  funds  placed  at  his  disposal,  he  became  a  debtor  to  the  bank,  on 
hifl  authority  being  revoked,  for  the  amount  of  these  drafts  as  money  for 
which  he  failed  to  account.  Whether  or  not  the  bank  had  a  right  to  elect 
to  treat  the  act  of  the  agent  aa  a  tort  was  not  important  as  in  any  case  there 
was  a  debt  due. 


78 
Banks  and  Banking — Cont'nuwil. 

Per  GywniR",  J. — Tlie  evidence  does  not  establish  that  these  drafts  were 
anything  else  than  paper  discounted  in  the  ordinary  course  of  banking  business, 
as  to  wliich  the  bank  had  its  recourse  aj^ainst  all  persons  wliose  namea 
appeared  on  the  face  of  the  paper  and  were  not  obli<,'ed  to  look  to  any  other  for 
payment. 

The  Merchants  Bank  of  Halifax  y.  Whidden.  -  xix.  53. 

25.  Bank  stock  tjlrcn  to  <(not/ier  hank  as  collateral  security — Bank- 
ing Act,  J/f  V.  c.  -7,  s.  //0—4J  V.  c.  4o  s.  :2—lo  V.  c.  hi  (D.) 
—y,    V.  c.  .12,  s.  8—40  V.  c.  :20,ss.  0  <e  JO—Arf■^<.  /.;,  nrw, 

w7.i,i97o  a  a 

Tlio  Exchan^'e  Bank  in  advancing  money  to  F.  on  the  sicurity  of 
IVIerchants'  Banli  shares  caused  tiie  shares  to  be  assi^jned  to  tlieir  mana>^in<» 
director  and  an  entry  to  be  made  in  their  books  that  the  managing  direc- 
tor lield  the  shares  in  ijuostion  on  behalf  of  tlie  bank  as  security  for  the 
loan.  The  bank  sub8e(iuently  credited  F.  with  the  dividends  accruing  tiiereon. 
Later  on  the  managing  director  pledged  these  shares  to  another  banlt  for  his 
own  persou'il  debt  and  absconded. 

Held,  allirming  tlie  judgment  of  the  court  of  Queen's  Bench  for  L.f!.  (appeal 
side),  that  upon  repayment  by  F.  of  the  loan  made  to  him,  the  Exchange  Bank 
was  bound  to  return  the  shares  or  pay  tlieir  value.  The  prohibition  to  advance 
upon  security  of  shares  of  anotlier  bank  contained  in  the  amendment  to  the 
gtuioral  Banking  Vet  applies  to  ttie  bank  and  not  to  the  borrower. 

Per  Patterson,  J. — Assuming  that  the  subseipicnt  amendment  of  the 
general  Banking  Act  forbade  the  taking  of  such  security  by  any  bank,  the 
anieiidnifiit  did  not  alter  tlie  charter  of  the  Exciiange  Bank,  85  \"ic.  c.  51  (D.), 
under  which  the  Exciiange  Bank  had  power  to  take  the  shares  in  question  in 
its  corpor.ite  name  as  collateral  security.  To  take  such  security  may  have  be- 
come an  offence  against  the  banking  law,  punishable  from  the  beginning  as  a 
misdemeanour  ami  subject  to  a  pecuniary  penalty,  but  it  was  not  ultra  viren. 
Art.  It  (".  C.  which  declares  that  proliibitive  laws  import  nullity  has  no 
upplication  to  such  a  case. 

The  Exchange  Bank  v.  Fletcher.— xix.  27m. 

2().  Inc()rpt>f;iti(jn  of  tliu  TrusteoH  of  the  Bank  of  Upper  Caiiada — 
:U  V.  c.  17  (D.):  38  V.  c.  40  (D.)— Validity  of— B.  N.  A.  Act 
l.S()7,  s.  !)1 — Plight  of  lejjfislation  l)y  Parliament  as  tt» 
inHolvent  bank. 

.SV*-  PARLIAMENT  OF  CANADA,  12. 

27.  Shares  held  in  trust— Substitution — Registry— Artfi.  931,  938, 
939,  1047,  1048,  C.  C. 

See  TRUSTS  AND  TRUSTEES,  20. 
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2H.  iJcpuKit  with  hank  after  suspension. 

A  person  who  makes  a  deposit  witli  a  bank  after  its  suspension,  the  dtpiisit 
consistinj^  of  che(jues  of  third  jiarlies  drawn  on  and  acceptc?d  by  tlie  bank  in 
(jieition,  is  not  entitled  to  be  paid  by  privilege  the  anioiint  of  such  deposit. 

The  Ontario  Bank  v.  Chaplin. — xx.  1")2. 
Ami  .SVC  INSOLVENCY',  iij. 

2!).  Stock — I'raiislV'r  of,  to  inaiiiig'er  of  bank  or  coiiip.-iiiy  "in  trust" 
— Duty  of  transferee  to  make  UKinir}-. 

See  TRUSTS  AND  TRUSTEES,  2:5. 

80.  ConipoundinLj  felony — Knilie;^zleuient  of  liank  funds  \)y  a^'ent 
— Security  to  bank — Bond — Consideration- -Agreement  not 
to  prosecute. 

,SVc  CONTRACT,  57. 

31.  Bank  Act,   R.  S.  (J.  <\  l.Xt,  s.  rO—Llen  on   assrls-Priorit ;j  of 

liote-ltolilei's — 7  ;    r.  r.  •//,  .'.-.  ->/. 

Under  section  79  of  the  liank  Act,  R.  S.  C.  c.  120,  the  noteholders  have 
the  first  lien  on  the  assets  of  an  insolvent  bank  in  priority  *'o  the  Crown. 
Strong  and  Tascliereau,  J  J.,  dissenting. 

rBut  sue  the  present  Bank  Act,  5;i  \'.  c.  31,  s.  5;i,  passed  since  thi.-; 
decision.^ 

Liquidators  of  the  Maritime   Bank  v.  the  Receiver-General  of  New 
Brunswick,  -w.  (■.'.•■'). 

32.  Bank   cheques  —  Acceptance  Jnj  coshier  oinl   finslilmt  at  c 

future  date — Liability  of  Bank. 

In  1881  G.,  having  business  transactions  with  the  Exchaiige  Bank,  agreed 
with  C,  president  and  manager  of  the  bank,  that  in  lieu  of  farther  advances, 
the  bank  would  accept  his  cheque,  but  made  payable  at  a  future  date.  On 
the  I'Jth  October,  1881,  G.  drew  a  cheque  on  the  Excliange  Hank,  and  after 
having  it  accepted  as  follows:  "Good  on  I'Jth  Februar}-,  I8;i2,  T.  (h'aig,  presi- 
dent," got  the  cheque  discounted  by  the  People's  Bank,  and  deposited  the 
proceeds  to  his  credit  in  the  Exchange  Bank.  This  choipu'  was  riiiewod  on 
the  '2'iin\  of  May,  and  it  was  presented  at  tlie  Kxcliango  Bank  and  paid. 
Thereupon  another  cheque  for  the  same  amount  was  accepted  in  the  same  way 
and  discounted  by  the  People's  Bank  on  the  7th  Septembor,  188:i.  .\t  the 
time  of  the  suspension  of  payment  by  the  Exchange  Bank,  the  Peopla's 
Bank  had  in  its  possession  four  cheques  signed  by  G.  and  accepted  by  T.  ( 'raig. 
president  of  the  Exchange  Bank,  wliich  were  subsequently  presented  for  pay- 
ment on  the  dates  when  they  were  payable  and  duly  protested. 

The  total  of  these  cheques  amounted  to  $(>)), 020. 04  and  one  of  tlieni, 
viz.,  the  one  dated  7th  September,  188;^,  for  S;^1,00(),  was  a  renewal  of  tin 
cheque    the  proceeds   of   which   had   been    paid   to   the  credit  of  G.  in  the 
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Exchan^^e  Bank.     ('  .   was  manager  as  well  as  president  of   the  Exchange 
Bank. 

On  an  action  bronght  by  the  People's  Bank  against  the  Exchange  Bank 
for  the  recovery  of  the  sum  of  $(>(•, 020. 04,  baaed  on  tlie  four  cheques  in  question, 
the  Exchange  Bank  pleaded,  iiitiT  alia  that  C.  had  not  acted  witiiin  the  scope 
of  his  duties  and  within  the  limits  of  his  powers,  and  tliat  the  bank  had  never 
authorized  or  ratified  his  acceptance  of  G.'s  cheques. 

Held,  per  Ritchie,  C.J.,  and  Fournier  and  Henry,  JJ.,  affirming  the  judg- 
ment of  tlie  Court  of  Queen's  Bench  for  L.  C,  (Strong,  Taschereau  and  Gwynne, 
JJ.,  rontm),  that  under  the  circumstances  the  Exchange  Bank  was  liable  for 
tlie  acceptance  by  tlieir  president  and  manager  of  O.'s  cheques  discounted  by 
the  People's  Bank  in  good  faith  and  in  due  course  of  business. 

Appeal  dismissed  without  costs. 

Present:  Ritchie,  C.J.,  and  Strong,  Fournier,  Henry,  Tascliereau  and 
Gwynne,  JJ. 

The  Exchange  Bank  of  Canada  y.  The  People's  Bank.— 23  C.  L.  J.  301 

— 22iid  June,  1887. 

33. -Letter  of  ^Uftnmtee  by  bank— Proof  of  loss — Account  .sales. 
Sec  (iU.VR.VNTEE. 

31.  Railway  bomls— Mortoa^(3  of,  as  security  for  advances  made  by 
bank — Mort;L^a;^ees  notes  discounted  by  bank — Secon<l  mort- 
{.^agee — Purchase  by — 7^^'  liypothecaticni  of  bonds  to  bank. 
S,'e  RAILWAYS  AND  RAILWAY  COMPANIES,  72. 
WAREHOUSE  RECEIPTS. 

Barratry — Maiine  In.surance — Exceptions  in  policy — "Perils  of 
the  seas "  does  not  cover  a  loss  by  barratry — Pi'oxinuite 
cause  of  loss. 

See  INSURANCE,  MARINE,  2C). 

Benefit  Society— Krp  ids  ion  of  niemher — Prior  notice  not  neccH- 
s(ir»j  under  hi/d(iivf< — Mandanuis. 

L.  was  expelled  from  membership  in  L'U.  St.  J.,  an  incorporated  benefit 
society,  for  being  in  default  to  pay  six  months'  contributions,  .\rticle  20  of 
the  society's  by  laws,  section  5,  provides  that  "  When  a  member  slniU  have 
neglected  during  six  months  to  pay  his  contributions,  or  the  entire  amount  of 
his  entrance  fee,  the  society  niay  erase  his  uame  from  the  list  of  members, 
and  heshiiU  then  no  longer  form  part  of  the  society  ;  for  that  purpose,  at  every 
general  and  regular  meeting,  it  is  the  duty  of  the  collector-treasurers  to  make 
known  the  names  of  tlioso  who  are  indebted  iii  six  months'  contributions,  or 
in  a  balance  of  their  entrance  fees,  and  then  any  one  may  move  that  such 
members  be  struck  oiY  from  the  list  of  members  of  the  society."  L.  brought 
a  suit  under  the  shape  of  a  petition,  praying  that  a  writ  of  mandamus  siiould 
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issue,  enjoining  tin;  company  tn  re-instate  liim  in  his  rif^hts  and  privileges  aa 
a  member  of  the  society  :  1.  On  the  ground  tliat  he  liad  not  been  put  vu 
demmre  in  any  way ;  and  that  no  statement  or  notice  had  been  given  him  of 
the  amount  of  his  indebtedness.  2.  On  the  ground  tliat  many  other  members 
of  the  society  were  in  arroar  for  simihir  periods,  and  that  it  was  not  competent 
,  for  the  society  to  make  any  distinction  amongst  those  in  arrear.  3.  On  the 
ground  that  no  motion  was  made  at  any  reguhir  meeting. 

The  Court  of  Queen's  Bench  for  L.  C.  (appeal  side)  held  that  L.  should 
have  had  "  prior  notice  "  of  the  proceedings  to  be  taken  with  a  view  to  his 
expulsion. 

Held,  on  appeal,  that  as  L.  did  not  raise  by  his  pleadings  the  want  of 
"  prior  notice,"  or  make  it  a  part  of  his  case  in  the  court  below,  he  could  not 
do  so  in  appeal. 

Pur  Tascliereau  and  Gwynne,  JJ. — A  member  of  that  society,  who  admits 
that  ho  is  in  arrear  for  six  months'  contributions,  is  not  entitled  to  "  prior 
notice''  before  he  can  be  expelled  for  non-payment  of  dues. 

L'Union  St.  Joseph  de  Mon.i^eal  y.  Lapierre. — i-^'.  101, 

Bill  of  Lading — Rirj/ds  uf  assljjnee  of — Rl(/ht  to  instruct  ar/ent  to 
hold  nntil  payment  of  hill  of  exrhani/e  draivn  for  f/oodn 
mentioned  in  hill  of  hiding  —  Whether  instructiona 
admissible  in  action  against  a  third  party — Consignee 
obtaining  gnods  without  Bill  of  Lading  and  without  pay- 
ing for  goods — Liability  of  auctioneers  to  assignees  of  Bill 
of  Lading  for  selling  the  goods  on  consignee's  account — 
Trover — Interest. 

The  plaintiffs,  a  banking  company  doing  business  at  Charleston,  S.  C, 
were  assignees  of  a  bill  of  lading  for  100  casks  of  spirits  of  turpentine  and  501 
barrels  of  rosin,  for  which  they  had  discounted  the  shipjier's  draft  on  R.,  of 
St.  John,  N.B.,  the  consignee.  They  forwarded  tlie  draft  to  tlieir  agents 
with  instructions  to  deliver  the  bill  of  lading  to  R.  when  the  draft  was  paid. 
The  draft  was  dated  August  2,  1875,  and  was  payable  20  days  after  date.  R. 
accepted  tlie  draft,  but  did  not  pay  the  same,  and  the  bill  of  lading  was 
retained  by  plaintiffs'  agents.  The  invoice  was  sent  from  Charleston  to  R., 
to  whom  tlie  captain  of  the  vessel  by  which  the  goods  were  shipped  delivered 
the  goods  without  the  production  of  the  bill  of  lading.  Subsequently  R. 
delivered  90  barrels  of  the  turpentine  to  the  defendants,  who  were  auctioneers, 
for  the  i)urpose  of  being  sold  by  the  defendants  on  account  of  R.,  upon  whicli 
they  advanced  R.  '8'1,000.  The  defendants,  after  advertising  the  sale,  sold  the 
turpentine  at  public  auction  and  paid  the  balance  of  the  net  proceeds  to  R.  on 
September  21,  1875.  The  turpentine  had  been  taken  out  of  the  vessel  and 
landed  and  warehoused  several  days  before  the  delivery  to  defendants,  and 
defendants  did  not  know  that  R.  had  not  possession  of  the  bill  of  lading  until 
October  21,  1875,  when  the  plaintiffs,  by  notice  in  writing,  demanded  the 
turpentine  of  them. 

CAS.  DM. — G 
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The  Supreme  Court  of  New  Brunswick  held,  that  the  plaintiffs  were 
entitled  in  an  action  of  trover  to  recover  from  defendants  the  value  of  the 
turpentine,  and  gave  interest  on  the  amount  to  the  plaintiffs  from  the  day 
the  demand  was  made.  The  court  held  also  that  the  instructions  from  plain- 
tiffs to  their  aj^ents  to  deliver  the  bill  of  ladinj^  upon  payment  of  the  draft, 
was  admissible  evidence  in  an  action  by  plaintiffs  against  the  defendants. 
See  3  Pugs.  &  Bur.  208. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  court  below  should  be  affirmed.     Appeal  dismissed  with  costs. 

Stewart  y.  The  People's  National  Bank  of  Charleston. — 10th  June,  1880. 

2.  Sale  with  ijrivileo-e  of  takinij-  bill  of  ladino-  or  rewcii'-hino-  at 

sellers'  expense. 

See  SALE  OF  GOODS,  I'i. 

3.  Asuirjnment    of — Property    in    goods    %inder  —  Stoppage    in 

transit  a — Replc  v  in. 

H.,  of  Souris,  P.E.T.,  carried  on  the  business  of  lobster  packing,  sending 
his  goods  to  M.,  of  Halifax,  N.S..  who  supplied  him  with  tin  plates,  etc.  Tlioy 
had  dealt  in  this  way  for  several  years,  wlien,  in  1882,  H.  shipped  180  cases 
of  beef  via  Pictou  and  I.  C.  R.,  addressed  to  M.  The  bill  of  lading  for  this 
shipment  was  sent  to  M.,  and  provided  tliat  the  goods  wei'e  to  be  delivered  at 
Pictou,  to  the  fi.'eight  agent  of  the  I.  C.  R.  or  his  assigns,  the  freight  to  bo 
payable  in  Halifax.  M.,  the  consignue,  being  on  tlie  verge  of  insolvency, 
indorsed  the  bill  of  lading  to  McM.,  to  secure  accommodation  acceptances. 
H.  drew  on  M.  for  the  value  of  the  consignment,  but  the  draft  was  not 
accepted,  and  H.  then  directed  the  agent  of  the  I.  C.  R.  not  to  deliver  the 
goods.  The  goods  had  been  forwarded  from  Pictou,  and  the  agent  there 
telegraphed  to  the  agent  at  Halifax  to  liold  them.  McM.  applied  to  the  agent 
at  Halifax  for  the  goods,  and  tendered  the  freight,  but  delivery  was  refused. 
In  a  replevin  suit  against  the  Halifax  agent : — Held,  affirming  the  judgment 
of  tiie  court  below,  Plenry,  J., dissenting,  that  the  goods  were  sent  to  the  agent 
at  Pictou  to  be  forwarded,  and  that  he  had  no  other  interest  in  them,  or  right 
or  duty  connected  with  them,  than  to  forward  them  to  their  destination,  and 
could  not  authorize  the  agent  at  Halifax  to  retain  them.  Held,  also,  that 
whether  or  not  a  legal  title  to  the  goods  passed  to  McM.  the  position  of  the 
agent  in  retaining  the  goods  was  simply  that  of  a  wrongdoer,  and  McM.  had 
such  an  equitable  interest  in  such  goods,  and  right  to  the  possession  thereof, 
as  would  prevent  the  agent  from  withholding  them. 

McDonald  v.  McPherson-  xii.  41G. 


4.  Tonus  of   contract — Carriage  over    several    lines — Delivery  of 
—Negligence — Common  C 

See  COMMON  CARRIERS. 


goods — Negligence — Common  Carriers. 
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6.  Carriers — Gontnid — Carriage   of  f/oods — Negligence — Bill   of 
lading — Exceptiun  from  liahility  under — Stoxvage. 

A  bill  of  latlinR  acknowledged  the  receipt  on  board  a  steamer  of  the 
defendants,  iu  f^ood  order  and  condition,  of  goods  shipped  by  T.  (fresh  meat) 
and  contracted  to  deliver  the  same  in  like  good  order  and  condition  .  .  loss 
or  damage  resulting  from  sweating  .  .  .  decay,  stowage,  ...  or  from 
any  of  the  following  perils,  whether  arising  from  the  negligence,  default  or 
error  in  judgment  of  the  pilot,  master,  mariners  or  other  persons  in  the 
servnce  of  the  ship,  or  for  whose  acts  the  shipowner  is  liable  (or  otherwise 
howsoever)  always  accepted,  namely  (setting  them  out). 

Held,  affirming  the  judgment  of  the  court  below,  Sir  W.  J.  Ritchie,  C.J.» 
and  Fournier,  J.,  dissenting,  that  the  clause  "  whether  arising  from  the 
negligence,  default  or  error  in  judgment  of  the  master,"  etc.,  covered  as  well 
the  preceding  exceptions  as  those  which  followed,  and  was  not  limited  in  its 
application  by  the  words  "from  any  of  the  following  perils,"  and  the  defend- 
ants were,  therefore,  not  liable  for  damage  to  ttie  goods  shipped  resulting, 
from  improper  stowage,  which  was  one  of  the  excepted  perils. 

Trainor  v.  The  Black  Diamond  Steamship  Co.— xvi.  150. 

6.  Delivery  of  i'reii;lit — Brcuch  of  duty  in  not  deliverino- — Action 
ex  delicto  for,  will  not  lie. 

See  SHIPS  AND  SHIPPING,.  11. 

Bills  of  Exchange  and  Promissory  Notes — Misdirection  of  jury 
as  to  interest  on  note. 

See  EVIDENCE,  5. 

2.     Undamped  hill  of  exchange — .^?   V.  c.  17,  s.  13 — Knowledge — 
(I  lied  ion  for  j  u  ( Ige. 

The  action  was  brought  by  T.  et  al.  against  C.  to  recover  the  amount  of  a 
bill  of  exchange.  It  appeared  that  the  draft  when  made  and  when  I'eceivedby 
T.  et  ol.  had  no  stamps  ;  that  they  knew  then  that  bills  and  promissory  notes 
required  to  be  stamped,  but  never  gave  it  a  thought,  and  their  first  knowledge 
that  the  bill  was  not  stamped  was  when  they  gave  it  to  their  attorney  for  col- 
lection on  the  2fith  February,  1880,  and  thoy  immediately  put  on  double 
stamps.  The  bill  was  received  in  evidence,  leave  being  reserved  to  the 
defendant  to  move  for  a  non-suit ;  the  learned  judge  stating  his  opinion  that 
though  as  a  fact  the  plaintiffs  knew  the  bill  was  not  stamped  when  they  re- 
ceived it,  and  knew  that  stamps  were  necessary,  thoy  accidentally  and  not  in- 
tentionally omitted  to  aftix  them  till  their  attention  was  called  to  the  omission 
in  February,  1880. 

Held,  1.  That  the  question  as  to  whether  the  holder  of  a  bill  or  draft  has 
affixed  double  stamps  upon  an  unstamped  bill  or  draft  so  soon  as  the  state  of  the 
bill  was  brought  to  his  knowledge  within  the  terms  of  42  V.  c.  17,  s.  13,  is  a 
question  for  the  judge  at  the  trial  and  not  for  the  jury,  (Gwynne,  J.,  dis- 
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seutiiiK.)  2.  That  the  "  knowledf^e"  referred  to  in  the  Act  is  actual  knowledge 
and  not  imputed  or  presumed  knowledge,  and  tiiat  the  evidence  in  this  case 
showed  that  T.  acquired  this  knowledge  for  the  first  time  on  the  day  he  afHxed 
stamps  for  the  amount  of  the  double  duty,  2()th  February,  1880.  3.  That  the 
want  of  proper  stamping  in  due  time  is  not  a  defence  which  need  bo  pleaded. 
(Gwynne,  J.,  dissenting.) 

Chapman  v.  Tufts.— viii.  543. 

3.  Provvissory  note — Death  of  endorser — Notice  of  dishonour — 

JJ   V.  e.  J^7,  s.  1  (D.). 

The  appellsnts  discounted  a  note  made  by  P.  and  endorsed  by  S.  in  the 
Bank  of  Commerce.  S.  died,  leavmg  the  respondent  his  executor,  who  proved 
the  will  before  the  note  matured.  The  note  fell  due  on  the  8th  May,  1879, 
and  was  protested  for  non-payment,  and  the  bank,  being  unaware  of  the  death 
of  S.,  addressed  notice  of  protest  to  S.  at  Toronto,  where  the  note  was  dated, 
under  37  V.  c.  47,  s.  1  (D.).  The  appellants,  who  knew  of  S.'s  death  before 
maturity  of  the  note,  subsequently  took  up  the  note  from  the  bank,  and,  rely- 
ing upon  the  notice  of  dishonour  given  by  the  bank,  sued  the  defendant. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that 
the  holders  of  the  note  sued  upon  when  it  matured,  not  knowing  of  S.'s 
denlii,  and  having  sent  him  a  notice  in  pursuance  of  s.  1,  c.  47,  37  V.,  gave  a 
good  and  sufficient  notice  to  bind  the  defendant,  and  that  the  notice  so  given 
enured  to  the  benefit  of  the  appellants. 

Cosgrave  v.  Boyle.— vi.  Kio. 

4.  Bill  of  exchantje  for  goods  in  bill  of  ladinu'. 

See  BILL  OF  LADING,  1. 

5.  ProtnisHory  note  overdtie  in  hands  of  ixiyee — Garnishee  clauses 

C.  L.  P.  Act — Payment  into  court. 

Held,  an  overdue  promissory  note  in  the  hands  of  the  payee  is  liable  to 
be  attached  by  a  judgment  creditor  under  the  C.  L.  P.  Act,  and  payment  by 
the  garnishee  of  the  amount  to  the  judgment  creditor  of  the  payee,  in  pur- 
suance of  a  judge's  order,  is  a  valid  discharge. 

Roblee  v.  Rankin.— 23rd  June,  1884.— xi.  137. 

6.  Bill  of  exchange — Not  stamped  by  drawer — Stamj^s  affi,xed  by 

drawee  before  being  discounted — Double  duty  affixed  at  trial 

— Knowledge  of  law  relating  to  stamj^s — 4'^  V.  c.  17 — Plea 

that  defendant  did  not  make  draft — Con.  Stats.  (N.B.)  c.  37, 

8.  S3,  s-s.  4  tt'  ^ — Evidence   of  want  of  stamp  under — 

Special  pli^o. 

R.  remitted  by  mail  to  V.  a  draft  on  Bay  of  Fundy  Quarrying  Co. 
Boston,  Mass.,  in  payment  of  an  account  of  the  company  of  which  R.  waa 
superintendent.  The  draft  when  received  by  V.  was  unstamped,  and  V. 
af&xed  stampN  required  by  the  amount  of  the  draft,  and  initialed  them  as 
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of  the  da  to  tl^  draft  was  drawn,  which  was  at  least  two  days  prior  to  the 
date  on  whicli  tliey  were  actually  affixed.  The  draft  was  not  paid,  and  an 
action  was  brought  af^ainst  II,,  who  pleaded  "  that  he  did  not  make  the 
draft,"  according  to  provisions  of  Con.  Stats.  (N.B.),  c.  37,  s.  83,  s-s.  4. 
On  the  trial  the  draft  was  offered  in  evidence  and  objected  to  on  the  ground 
that  it  was  not  sufficiently  stamped,  the  plaintiff  havin)^  previously  testi- 
fied as  to  the  manner  in  ■(vhich  the  stamps  were  put  on,  and  having  also 
sworn  that  he  knew  the  law  relating  to  stamps  at  the  trme.  The  draft  was 
admitted,  subject  to  leave  reserved  to  defendant  to  move  for  a  non-suit,  and 
at  a  later  stage  of  the  trial  it  was  again  offered  with  the  double  duty  affixed. 
The  trial  resulted  in  counsel  agreeing  that  a  non-suit  should  be  entered,  with 
leave  reserved  to  plaintiffs  to  move  for  verdict,  court  to  have  power  to  draw 
inferences  of  fact. 

On  motion  pursuant  to  such  leave  reserved,  the  Supreme  Court  of  New 
Brunswick  set  aside  the  non-suit,  and  ordered  a  verdict  to  be  entered  for  the 
plaintiffs  on  the  ground  that  the  defect  in  tlie  draft  of  want  of  stamp  should 
have  been  specially  pleaded.     See  23  N.  B.  li.  343. 

On  appeal  to  the  Supreme  Court  of  Canada— Held,  1.  Reversing  the 
judgment  of  the  court  below.  Strong  and  Gwynne,  J  J.,  dissenting,  that 
double  duty  should  have  been  placed  on  the  note  as  soon  as  it  came  into 
the  hands  of  the  drawee  unstamped,  and  that  it  was  too  late  at  the  trial  to 
affix  sucli  double  duty,  the  plaintiff  having  sworn  that  he  knrw  the  ]aw  relat- 
ing to  stamps,  which  precluded  thu  possibihty  of  holding  that  it  was  a  mere 
error  or  mistake. 

2.  That  under  the  plea  that  defendant  did  not  make  the  draft,  he  wa,a 
entitled  to  take  advantage  of  the  defect  for  want  of  stamps. 

Per  Strong,  J. — That  the  note  was  sufficiently  stamped  and  plaintiffs 
were  entitled  to  recover. 

Per  Gwynne,  J.— That  if  the  note  was  not  sufficiently  stamped  the 
defence  should  have  been  specially  pleaded. 

Roberts  v.  Yaughan.— xi.  273. 

7.    Notice  of  dishonour  hy  pod  siojicient — 37  V.  c.  .^/,  .s.  1  (D.). 

The  Merchants'  Bank  of  Halifax,  appellants,  as  holders  of  promissory 
notes  endorsed  by  McN.,  respondent,  brought  an  action  against  him  for  their 
amount.  The  notes  were  dated  at  Summerside,  and  were  payable  at  the  agency 
of  the  Merchants'  Bank  of  Halifax,  Summerside.  The  defendant  resided  at 
the  town  of  Summerside,  and  his  place  of  business  was  there.  Notices  of  dis- 
honour were  given  to  the  defendant  hy  posting  such  notices,  addressed  to  the 
defendant  at  Summerside,  at  1  o'clock  p.m.  on  the  day  after  the  day  on  which 
tlie  notes  matured,  the  postage  on  such  notices  being  duly  prepaid  in  both 
cases.  There  is  no  local  delivery  by  letter  carriers  from  the  post  office  in 
Summerside.  No  evidence  was  given  by  the  de'endant  that  he  did  not  receive 
the  notices  of  dishonour,  nor  was  any  evidence  given  by  the  plaintiffs  that  the 
defendant  had  received  them.  The  jury  found  for  the  defendant,  contrary  to 
the  charge  of  the  learned  judge.     A  rule  nisi  having  been  granted  to  set  aside 


86 

Bills  of  Exchange  and  Promissory  Notes— ('"utintwd. 

tills  verdict,  and  for  a  iiuw  trial,  tlio  court  dincliarf^cd  this  ri^e  iii«i  and  directed 
the  verdict  to  Htand  on  the  f^round  that  the  posting;  of  the  notices  of  dishonour 
to  the  defendant  was  not  Bufllcient  notice  of  dishonour,  inasmucli  as  both 
plaintiff  and  defendant  resided  in  the  same  town,  and  tiio  notices  of  dishonour 
should  have  been  delivered  to  the  dofondant  iiersonally,  or  left  at  his  residunco 
or  place  of  businesB. 

Held,  reversin<;  the  judgment  of  the  court  below,  that  since  the  passing  of 
37  V.  c.  17,  s.  1,  the  notices  given  ui  the  manner  above  sot  forth  were  suflicient. 

Merchants'  Bank  of  Halifax  v.  McNutt.--.\i.  r2(i. 

H.  Accoinmodation  note — Collak'nil  security  for  inortnan't!  dubt  of 
indorML'r — Payment  by  maker — Recourse  against  partner 
and  co-mortgao'or  of  indorser. 

Sec  PAllTNEllSIIIP,  'J. 

9.  Bank  taking  forged  paper   in   renewal  of  notes — Release  of 

surety. 

See  BANKS  AND  BANKING,  15. 

10.  I-'roiniHsorji    Note — Xon-negotlahle — IiulorsenLevf — Liohilifi/ 

of  maker. 

H.,  a  director  of  a  joint  stock  company,  signed,  with  other  directors,  a 
joint  and  several  promissory  note  in  favour  of  tlie  company,  and  took  security 
on  a  steamer  of  the  company.  The  note  was,  in  form,  non-negotiable,  but 
that  fact  was  not  observed  by  the  officials  of  the  Hamilton  Bank,  who  dis- 
counted it  and  paid  over  the  proceeds  to  the  company.  H.  knew  the  note  was 
discounted,  and  before  it  fell  due  be  had  in  writing  acknowledged  his  liability 
on  it.     In  an  action  on  the  note  by  tlie  Hamilton  Bank  against  II. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  and  that  of  the 
Divisional  Court  (9  O.K.  655),  Strong,  J.,  dissenting,  that  although,  in  fact, 
the  note  was  not  negotiable,  the  bank  in  equity  was  entitled  to  recover,  it 
being  shown  that  the  note  was  intended  by  the  makers  to  have  been  made 
negotiable,  and  was  issued  by  them  as  such,  but,  by  mistake  or  inadvertence, 
it  was  not  expressed  to  be  payable  to  the  order  of  the  payees. 

Present : — Sir  W.  J.  Ritchie,  C.J. ,  and  Strong,  Foamier,  Henry,  Taschereau 
and  Gwynne,  JJ. 

Harvey  y.  The  Bank  of  Hamilton.— June  14,  1888.  -.\vi.  714. 

11.  Promissory  vote — Identity  of  payee — Double  staviping. 

A  promissory  note  made  payable  to  John  Souther  &  Son  was  sued  on  by 
John  Souther  &  Co. 

Held,  that  it  being  clear  by  the  evidence  that  the  plainti£fs  were  the  per- 
sons designated  as  payees,  they  could  recover. 
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It  is  no  (il)jo('tion  to  tlio  validity  of  a  prominaory  uoto  that  it  is  for  pftv- 
mout  of  a  certiiin  Hiiin  in  curreiicy.  (Currency  niiiHt  be  lield  to  mean 
"  United  States  Currency,"  wlien  the  note  is  payable  in  the  United  States. 

If  n  note  is  insullicitMitly  Htamped,  the  donblo  duty  may  bo  artixe<l  as  Hoon 
as  the  defect  comeH  to  the  iictual  knowled^je  of  the  holder.  The  atatuto  does 
not  intend  that  implied  knowledyo  should  t,'overn  it. 

The  a)i[ielhint  claimed  that  ho  was  only  a  surety  for  his  co-dofendant,  and 
that  he  was  discl'.arHi'il  by  time  beinf^  given  to  tlie  princii)al  to  pay  the  note. 

Held,  that  th(!  fact  of  time  beinj,'  so  f^iven  beinjj  nogativeil  by  the  evidence, 
it  was  immaterial  wliether  appellant  was  principal  or  surety. 

The  judf^ment  of  the  Supreme  Court  of  Nova  Scotia  (20  N.  S.  Rep.  509) 
affirmed. 

Present :— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Gwynne  and 
Patterson,  JJ. 

Wallace  v.  Souther.— March  18,  1889.— xvi.  717. 

12.  Partnership — I'firtiicr  in  two  firms — Uso  of  name  of  ono  for 
•     the  honolit  oi'  the  other — Authority — Notice. 
See  PAIITNEUSIIIP,  IC. 

l'\.  Proml^mri)  vote — Illcf/(il  cuiisldrrtittoii — Kb'ct'um  hi/tr — ?.S'  V. 
c.  7,  K  .im  ((D—R.S.Q.  Art.  iJo. 

S.  (appellant's  husband)  brought  an  action  against  St.  L.  Bros,  on  a 
promissory  note  for  |4,000,  a  renewal  of  a  note  for  the  same  amount  made  by 
S.,  endorsed  by  bini  and  handed  to  St.  L.  Bros.,  alleging  that  the  origiiuil  note 
had  been  made  and  discounted  for  the  accommodation  of  St.  L.  The  evidence 
showed  that  the  proceeds  of  the  note  were  paid  over  to  one  D.,  as  agent  for  S., 
to  be  used  as  a  portion  of  a  provincial  election  fund  controlled  by  S. 

Held,  aftirining  the  judgment  of  the  court  below,  that  the  plaintiff  could 
not  recover,  even  assuming  a  promise  to  pay  on  the  part  of  St.  L.  Bros.,  the 
transaction  being  illegal  under  38  V.  c.7,  s.  'ifiO  (P.Q.),  now  II.  S.  (Q.),  Art.  425, 
which  makes  void  any  contract,  promise  or  undertaking,  in  any  way  relating 
to  an  election  under  the  said  Act. 

Dansereau  v.  St.  Louis.— .xviii.  587. 

14.  Forgery  of  Ijill — Cannot  ))e  ratified  nor  can  hank  recover. 

See  FORGERY,  3. 

15.  Impi'oper  admi.ssion  of    evidence — Belief  as  to   signature   on 

note — Conversation  partly  given  on  examination  in  chief — 
Order  for  new  trial  revei-sed. 

See  EVIDENCE,  50. 

16.  Promissory  Note — Consideration,  failure  of — Transaction. 

See  TRANSACTION,  2. 
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Bills  of  Exchange  and  Promissory  Notes— Coniinmd. 

17.  Agent  of  bank  dealing  with  funds  "ontrary  to  instructions  by 

discounting  drafts  and  using-  proceeds  in  business  of  his  firm 
— Assignment  by  finn  in  trust  for  creditors — Liability  to 
bank — Drafts  "  debts  due  and  owing"  by  firm  to  bank. 
See  BA.NKS  AND  BANKING,  24. 

18.  Agreement  to  endorse  notes — Failure  to  discount  notes — Right 

to  commission — Consideration. 

See  CONTRACT,  46. 

19.  Assignment  for  benefit  of  creditors — Claim  against  assignor — 

Notes  held  as  collateral  security — Collocation — Joint  and 
several  liabilitj'. 

See  ASSIGNMENT,  23. 

20.  Promissory  note — Failure  of  v.onsideration — Netv  trial. 

Action  on  a  promissory  note.  Defence,  that  the  note  was  given  in  pay- 
ment of  a  machine  for  polishing  wood,  which  machine  did  not  do  the  work  it 
was  represented  to  do.  The  evidence  at  tlie  trial  showed  that  the  machine 
had  been  used  for  some  time  in  connection  with  buildinfj  cars,  and  evidence 
for  defendant  went  to  prove  that  the  work  was  under  the  control  of  a  con- 
tractor with  defendant  ;  that  before  the  machine  could  be  u.^ed  a  fan  had  to 
be  attached  to  keep  off  the  dust ;  that  it  spoiled  the  boards  on  which  it  was 
used  ;  and  that  the  contractor  did  not  inform  the  defendant  as  to  the  defects 
and  he  knew  nothing  of  them  until  the  case  camo  on  for  trial.  It  appeared, 
however,  that  the  general  superintendent  of  defendant's  business  watched  the 
progress  of  the  work  in  which  the  machine  was  used  and  inspected  all  the 
cars  before  they  were  delivered.  The  jury  found  a  verdict  for  the  plaintiffs 
and  a  new  trial  was  refused,  the  Supreme  Court  of  New  Brunswick  holding 
that  the  defendant  must  be  held  to  be  affected  with  the  contractor's  knowledge 
or,  at  all  events,  that  the  superintendent  was  in  a  position  to  know  if  the 
machine  uld  not  work  properly. 

Held,  that  the  new  trial  was  properly  refused. 

Esson  Y.  McGregor.— XX.  170. 

21.  Promissory  note — Accovimodation — Made  by  partner  ivithoitt 

authority — Renewal — Knowledge  of  holder. 

In  an  action  on  a  promissory  note  the  defence  was  that  the  note  of  which 
it  was  a  renewal  was  given  for  the  accommodation  of  tlie  payee  by  the  defend- 
ant's partner  who  had  no  authority  to  make  it,  and  that  the  plaintiffs  when 
they  took  the  renewal  knew  of  its  defective  character. 

Held,  that  as  it  did  not  appear  that  such  knowledge  attached  when  the 
original  note  came  into  plaintiff's  possession  they  were  entitled  to  recover. 

Present :  Ritchie,  C.J.,  and  Strong,  Fournier,  Henry  and  Gr/ynne,  JJ. 
Union  Bank  of  Lower  Canada  v.  Bulmer. — 23  C.  L.  J.  390. — 22nd  June,  1887. 
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Bills  of  Exchange  and  Promissory  Nottts—Contniueil. 
22.  Bank  clie((ues — Acceptance  by  cashier  and  president  at  a  future 
date — Liability  of  bank. 

Sec  BANKS  AND  BANKING,  32. 

22.  Partnership,  style  of — Nartie  of  individual  viemher  —  Xote 
viade  in  firm  name — Dissolution — Llahillty  of  firm-. 

Action  on  a  promissory  note  for  ?1,2C0.40.  The  defendant  J.  E.  Dunham 
carried  on  business  in  the  city  of  Montreal  as  a  dealer  and  importer  in  dye 
stuffs  and  chemicals  under  the  name  of  J.  E.  Dunham  &  Co.  In  this  com- 
pany the  defendant  Park  had  no  interest,  and  was  in  no  way  connected  with 
it.  While  carrying  on  this  business  at  Montreal  the  defendant  Dunham 
entered  into  partnership  with  Park,  on  the  Ist  of  May,  1886,  for  the  purpose 
of  carrying  on  the  same  business  at  Toronto  under  the  name  of  J.  E.  Dunham 
&  Co.  It  was  agreed  that  this  latter  partnership  should  be  dissolved  upon 
the  1st  of  August  following,  if  notice  given,  and  such  notice  was  actually 
given,  the  Toronto  business  being,  however,  still  continued,  as  was  proved,  for 
the  purpose  of  winding  it  up.  On  tlie  12th  August,  while  both  these  firms 
were  thus  carrying  on  business  separately  at  Montreal  and  Toronto  respec- 
tively, one  Isaacs  by  means  of  fraud  procured  Dunham  to  make  tlie  promissory 
note  sued  on,  ante-dating  it  of  the  2!)th  July  previmis.  This  was  afterwards, 
endorsed  over  to  one  Gardner,  ai.d  by  Gardner  to  the  plaintiff. 

Ui)on  the  evidence  it  was  liclci  by  Rose,  J.,  before  whom  the  action  was 
tried,  that  the  note  was  given  by  Dunham  with  reference  to  the  busiues.-* 
carried  on  at  Montreal,  and  came  within  the  principle  of  Standard  v.  Dunham, 
14  Ont.  R.  f)7,  which  was  an  action  brought  on  another  note,  given  under  the 
same  circumstances  and  at  the  same  time  as  the  one  sued  on  in  the  present  case. 

On  appeal  to  the  Court  of  Appeal  for  Ontario  this  judgment  was  affirmed, 
and  on  further  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  t  lat  the 
appeal  should  be  dismissed  with  costs. 

Present :  Strong,  Fournier,  Taschereau  and  Gwynne,  JJ. 

Danks  y.  Dunham. — 14th  June,  188'.i. 

24.  Assignment  of  notes  under  agreement  to  collect  and  divide 

proceeds — Proving  under  administration  order — Champerty 
— Subsequent  proof  by  original  holder — Statute  of  Liunta- 
tions — Practice. 

See  CHAMPERTY. 

25.  Promissory  note — Liability  on — Maker  or  indorser — Intention 

— Evidence. 

W.,  having  agreed  to  become  security  for  a  debt,  wrote  his  name  across 
the  hack  of  a  promissory  note  drawn  in  favour  of  the  creditors  and  signed  by 
the  debtor.  The  note  was  not  endorsed  by  the  payees,  and  no  notice  of  dis- 
honour was  given  to  W.  when  it  matured  and  was  not  paid.  An  action  was 
brought  against  W.  as  maker  of  the  note  jointly  with  the  debtor,  on  the  trial 
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of  which  a  non-suit  was  entered  with  leave  reserved  to  tlie  plaintiffs  1o  move 
for  a  judgmtnt  in  their  favour,  if  there  waa  any  evidence  to  go  to  the  jury  as 
to  W.'a  liability. 

Held,  aflirming  the  jud}»ment  of  the  P'lpreme  Court  of  New  Brunswick, 
that  there  was  no  evidence  to  ^c  ou  the  jury  that  W.  intended  to  be  liable  as  a 
maker  of  the  note,  and  plaintiffs  were  r,  ;htly  non-suited. 

Present :— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  JJ. 

The  Ayr  American  Plough  Co.  v.  Wallace.— xxi.  25G. 

2G.  Mechanics'  lien — Materials  supplied  to  contractor — Payment  by 
promissory  note — Suspension  of  lien. 
See  MECHANICS'  LIEN,  2. 

27.  Promissory  note — Form  of — "Sixty  days  after  date  we  jyromise 
to  pay"  and  signed  by  nmniarjer  of  company — liahdity  of 
company  on. 

R.,  manager  of  an  unincorporated  lumbering  company,  gave  a  promissory 
note  for  logs  purchased  by  liim  as  such  manager,  commencing,  "  Sixty  days 
after  date  we  promise  to  pay."  etc.,  and  signed  it  "  R.,  manager  O.  L.  Co."  An 
action  on  this  note  a^^ainst  the  individual  members  of  the  company  was 
defended  on  the  ground  that  it  was  the  personal  note  of  R.;  that  the  words 
"manager,"  etc.,  were  merely  descriptive  of  R.'s  occupation,  and  that  the 
defendants  were  not  liable. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  the  North-west 
Territories,  1  N.  W.  T.  Rep.,  part  3,  p,  41,  that  as  the  evidence  showed  that 
when  the  note  was  given,  both  R.  and  the  creditor  intended  it  to  be  the  note 
of  the  company,  and  as  R.,  as  manager,  was  competent  to  make  a  note  on 
which  the  members  of  the  company  would  be  liable,  and  as  the  form  of  the 
note  was  sufficient  for  that  purpose,  the  defence  set  up  could  not  prevail,  and 
the  plainti£fs  in  the  action  were  entitled  to  recover. 

Fairchild  v.  Ferguson. — xxi.  484. 

Bills  of  Sale. 

See  CHATTEL  MORTGAGE. 

Bond — Goods  in. 

See  STOPPAGE  IN  TRANSITU. 

2.  Action  on. 

See  MORTGAGE,  10. 

3.  Alleged  misrepresentation  by  co-obligor  as  to   effect  and   pur- 

po.se  of. 

See  AGREEMENT,  11. 
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Bond — Vuntinuvd. 

4.  Action  on  hail   bond — Alteration  of  after  execution — Proof 

of — Form  of  bond. 

In  an  action  on  a  bail  bond  the  defence  was  thai  it  had  been  altered  after 
execution,  and  that  it  was  not  iii  the  form  required  by  tlie  statute. 

Held,  aflirniing  the  judgment  of  the  Supreme  Court  of  Nos-a  Scotia 
(It)  N.  S.  Hep.  'J(i)  that  the  defendant  haviuf^  refused  to  call  the  attesting 
witness  to  the  bond,  who  was  their  counsel  in  the  case,  the  defence  as  to  the 
alteration,  alleged  to  be  in  the  attestation  clause,  could  not  succeed. 

Held  also,  that  the  objection  as  to  the  form  of  the  bond  being  merely 
technical  and  unmeritorious,  could  not  be  taken  for  the  first  time  before  this 
court. 

WoodwoFth  Y.  Dickie— Oct.  26th,  188(5— xiv.  734. 

5.  Onus  probandi — Action  on  bond — Execution  of  bond — Seal. 

In  an  action  on  a  bond  against  the  sureties  of  the  defaulting  clerk  of  the 
Municipality  of  Shelburne,  the  defence  raised  was  that  the  bond  was  not 
executed  by  them  as  it  had  no  seals  attached  when  the  sureties  signed  it. 

Held,  aflirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia 
(19  N.  S.  Rep.  171),  Henry,  J.,  dubitaute,  that  the  plaintiffs  had  proved  a 
prima  facie  case  of  a  bond  properly  executed  on  its  face,  and  as  the  defendant 
had  not  negatived  the  due  execution  of  the  bond,  it  being  quite  consistent  with 
his  evidence  that  it  was  duly  executed,  the  onus  of  proving  want  of  execution 
was  not  thrown  off  the  defendant,  and  as  neither  the  subscribing  witness  nor 
the  principal  obligor  v.-as  called  at  the  trial  to  corroborate  the  evidence  of  the 
defendant,  plaintiffs  were  entitled  to  recover. 

Marshall  v.  Municipality  of  Shelburne— Feb.  15th,  1887— xiv.  737. 

6.  Execution  of  bond  by  yoverniueut  official  for  faithful  di.schai'ge 

of  his  duties — Evidence  of  execution — E.stoppel. 
See  EVIDENCE,  35. 

7.  Bond — Objection  to — Wlten  to  he  taken. 

Bond  as  security  for  costs  of  appeal  to  Supreme  Court  should  provide 
for  prosecution  of  the  appeal.  But  objection  must  be  taken  on  application  in 
chambers  to  dismiss,  or  will  be  considered  waived. 

Whitman  y.  Union  Bank— xvi.  410. 

8.  Surety — Execution  of  bond  by — Consideration — Embezzlement 

by  principal — Stifling  prosecution  for. 

See  CONTRACT,  57. 

9.  Raihvay  Co. — Bonus  to — Condition  in  bond  for  repayment 

hi  event  of  Co.  ceasing  to  be  independent — Breach. 

The  county  of  H.,  in  1874,  gave  to  the  H.  &  N.  W.  Ry.  Co.  a  bonus  of 
963,000  to  be  used  in  the  construction  of  their  railway,  and  the  company 
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executed  a  bond,  cne  of  the  conditions  of  which  was  that  the  bonns  should  be 
repaid  "  in  the  event  of  the  company,  during;  the  period  of  twenty-ono  years, 
ceasing  to  be  an  independent  company."  In  1888  the  H.  iV  N.  W.  Hy.  Co. 
became  merged  in  the  G.  T.  R.  and,  as  was  held  on  the  facts  proved  by  the 
trial  jud<^e  and  the  Divisional  Court,  ceased  to  bo  an  independent  line. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario  lit  Ont. 
App.  R.  252),  that  there  had  been  a  breach  of  the  above  condition  and  the 
county  was  entitled  to  recover  from  the  G.  T.  R.  the  whole  amount  of  the 
bonus  as  unliquidated  damages  under  said  bond. 

Appeal  dismissed  with  costs. 

Present : —  Strong,  C.J.,  and  Fournier,  Taschereau,  Gwynne  and 
Patterson,  JJ. 

The  Grand  Trunk  Ry.  Co.  v.  County  of  Halton.— Feby.  20,  1893. 

Bonds — Collateral  security — Revendication. 

B.,  as  trustee  for  H.  C.  &  Co.,  deposited  with  D.  twelve  bonds  of  the  M. 
C.  &  S.  Ry.  Co.,  as  collateral  security,  to  be  availed  of  only  subsequent  to 
the  failure  of  the  government  to  pay  'SIO.OOO  subsidy  previously  transferred  to 
D.,  and  obtained  a  receipt  from  D.  that  on  the  subsidy  being  paid  D.  world 
return  these  bonds  to  B.  The  subsidy  was  paid  and  B.  sued  D.  to  recover 
back  the  twelve  bonds.     H.  C.  &  Co.  did  not  intervene. 

Held,  that  B.,  being  a  [j.^rty  personally  liable  on  the  bills  held  by  D., 
which  the  government  subsidy  of  $10,000  transferred  was  intended  to  pay, 
and  having  complied  with  all  the  conditions  mentioned  in  the  receipt  entitling 
him  to  recover  possession  of  the  bonds,  was,  as  against  D.,  the  legal  own(3r  of 
the  bonds. 

Drummond  ^,  Baylis.— ii.  01. 

2.    Validity  of 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  9. 

8.  Of  Railwiiy  Company — Agreement  to  deliver  in  payment  of 
construction. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  19. 

Boundary — Eqititahle  estoppel — Deserijition  of  land  hy  reference 
to  i^lan — Construction  of  deed — Extrinsic  evidence  of 
boundaries. 

T.  was  th.  owner  of  lot  9,  and  C.  was  the  owner  of  lot  8  adjoining  it  on  the 
south.  Both  lots  had  formerly  belonged  to  one  person,  and  there  was  no 
exact  indication  of  the  true  boundary  line  between  them.  T.,  being  about 
to  build,  employed  a  surveyor  to  ascertain  the  boundary.  The  surveyor  went 
to  the  place,  and  asked  C.  where  he  claimed  his  northern  boundary  was.  C 
pointed  out  an  old  fence,  running  part  of  the  way  across  the  land  between  the 
lots  and  an  old  post,  and  said  the  line  of  the  fence  produced  to  the  post  was 
his  boundary  line.     The  surveyor  then  took  the  average  line  of  the  fence  and 
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produced  it  till  it  met  the  post.  He  staked  ont  his  line,  C.  not  ol)jectiiif,'.  A 
few  days  afterwards  T.,  with  his  architect  and  builder,  went  on  the  jjround, 
and,  in  the  presence  of  C,  the  builder  a»{ain  marked  out  the  boundary  by 
nieaPM  of  a  line  connecting  the  surveyor's  marks,  C.  not  objecting.  Excavat- 
in)»  was  commenced  accordiufj  to  that  lino  immediately,  and  T.'s  house  was 
built  according  to  the  line  on  the  extreme  ver^je  of  T.'s  land.  The  first  time 
that  C.  raised  any  objection  to  the  boundary  so  marked  was  when  the  walls  of 
T.'s  house  were  up  and  ready  for  the  roof  and  considerable  money  had  been 
e.Npended  in  building;. 

Held,  that  C.  was  estopped  from  disputing,  that  the  line  run  by  the 
surveyor  was  the  true  line. 

Per  Strong,  J. — When  lands  are  described  by  reference  to  a  plan,  the  plan 
is  considered  as  incorporated  with  the  deed,  and  the  boundaries  of  the  lands 
conveyed  as  defined  by  the  plan  are  to  be  taken  as  part  of  the  description. 

In  construing  a  deed  of  land  not  subject  to  special  statutory  regulations, 
extrinsic  evidence  of  monuments  and  actual  boundary  marks  is  inadmissible 
to  control  the  deed,  but  if  reference  is  made  by  the  deed  to  such  monuments 
and  boundaries,  they  control,  though  they  may  call  for  courses,  distances,  or 
computed  contents,  which  do  not  agree  v/ith  those  in  the  deed. 

Where  there  is  a  direct  conflict  of  testimony  the  finding  of  the  judge  at 
the  trial  must  be  regarded  as  decisive  and  should  not  be  overturned  in  appeal 
by  a  court  which  has  not  had  the  advantage  of  seeing  the  witnesses  and 
observing  their  demeanor  while  under  examination. 

Grasett  v.  Carter.— x.  105. 

2.  Buandaries — AgreeTnent  as  to — Whether  executeiJ  or  executory 
— 2)l<in,  signed  by  adjoining  proprietors — Statute  of  Frauds 
— Purchaser  for  value  without  notice — Discretionary  jur- 
isdiction of  Court  of  Equity. 

The  plaintiff,  by  his  bill,  alleged  that  in  March,  1844,  the  Crown  granted 
ill  fee  to  William  Stewart  the  east  part  and  the  south-west  part  of  lot  letter 
F.,  and  that  he  went  into  and  remained  in  possession  thereof  until  his  death  ; 
that  one  Kealey  was  then  in  possession  of  the  part  of  lot  letter  G.,  imme- 
diately adjacent  on  the  south  to  the  land  granted  to  Stewart ;  tliat  disputes 
having  arisen  respecting  the  true  boundary,  it  was  agreed  to  have  it  surveyed 
and  defined  on  the  ground  by  Anthony  Swalwell,  P.L.S.,  whose  survey  was  to 
be  the  settled  and  permanent  boundary,  and  who  accoi-lingly  in  September, 
1854,  made  a  survey,  and  prepared  a  map  and  plan  sl-iowing  the  boundary 
line  ;  that  thereupon,  on  or  about  the  20th  October,  1854,  the  said  boundary  line 
having  been  so  defined,  it  was  mutually  agreed  to  between  the  said  William 
Stewart  and  the  said  Martin  Kealey,  and  the  following  memorandum  was 
then  written  upon  the  said  map  or  plan,  and  was  signed  by  them  respectively  : 
"  We,  the  undersigned,  interested  in  this  survey,  agree  to  it  as  shown  by 
this  plan,  aa  witness  our  hands;"  that  thereupon  the  said  parties  shifted 
their  occupation,  so  as  to  accord  with  the  said  line  so  surveyed  by  the  said 
Swalwell  and  so  agreed  to  as  aforesaid,  and  that  Kealey  afterwarc's  applied 
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for  tho  patent  of  lot  G.,  which  was  issued  to  one  Horace  Pinhey  as  trustee 
for  him.  The  bill  went  on  to  state  that  the  survey  commenced  from  the  west 
nide  of  G.  at  n  point  then  mutually  agreed  upon  between  Stewart  and  Kealey 
and  the  other  persons  interested,  as  the  north-west  an^jle  of  tho  lot ;  that 
Stewart  and  Kealey  then  removed  to  and  tnence  continued  in  possession  of 
thoir  respective  lands  as  aforesaid,  as  so  separated  and  defined  ;  that  Stewart 
died  in  18iJ(i ;  that  the  plaintiff,  to  v^'hom  he  devised  lot  F.,  did  not  attain  his 
majority  until  1870  ;  that  in  1H()2,  the  defendant  obtained  possession  of  a 
strip  of  the  land  in  possession  of  the  plaintiff  and  his  father  under  the  afjree- 
ment,  beinj;  about  70  feet  in  width,  to  tlie  north  of  the  boundary,  which  had 
been  a^^reed  upon,  and  refused  to  restore  possession,  or  to  recof^nize  the 
at^reement ;  that  the  plaintiff  was  unable  to  recover  possession  at  law, 
inasmuch  as  the  le<^al  title  of  the  plaintiff  under  the  patent  would  be  deter- 
mined by  tho  mode  of  survey  which  prevailed  according  to  the  general  law  ; 
that  the  defendant  had  notice  of  the  agreement  and  the  settlement  of  the 
boundary  ;  that  the  true  boundary  line  was  diflicult  to  ascertain  in  1854,  and 
that  the  agreement  was  a  compromise  and  settlement  of  disputed  and  doubtful 
rights.  Tlie  prayer  was  that  the  agreu-ment  might  be  specifically  enforced,  and 
the  boundary  established  accordingly,  and  that  the  defendant  might  execute 
a  deed  to  confirm  the  strip  of  land  to  the  plaintiff,  and  might  be  ordered  to 
deliver  up  possession. 

The  defendant  denied  that  Stewart  ever  had  actual  possession  of  the 
disputed  strip,  which  he  alleged  was  in  a  state  of  nature  at  the  time  of  his 
purciiase  from  Kealey ;  he  alleged  that  he  had  had  the  line  run  by  one 
Sparks,  a  P.  L.  S.,  and  had  erected  an  expensive  fence  along  the  line  and  a 
dwelling  house,  the  whole  or  greater  part  of  which  was  on  the  land  claimed 
by  plaintiff;  that  he  had  made  other  valuable  improvements;  that  Kealey 
was  an  illiterate  man,  and  if  his  name  was  procured  to  the  agreement  it  was 
througli  fraud.  He  also  set  up  the  registry  laws,  the  statute  of  frauds,  laches, 
that  he  was  a  homt  fide  purchaser  for  value  without  notice,  and  that  the  agree- 
ment was  not  one  which  the  court  in  its  discretion  would  enforce  against  him. 

Spragge,  C,  made  a  decree  in  accordance  with  the  plaintiff's  contentions. 
The  judgment  of  the  chancellor  is  not  reported  except  on  a  point  which  arose 
with  reference  to  the  proof  of  the  will  of  plaintiff's  father  :  24  Grant  4.S.3. 

The  Court  of  Appeal  reversed  the  decree,  the  judgment  of  the  court  being 
delivered  by  Moss,  C.J.  He  was  of  opinion,  from  a  review  of  the  whole  tenor 
and  scope  of  the  pleading,  that  the  plaintiff  was  appealing  to  the  discretionary 
jurisdiction  of  the  court,  and  that  the  ordinary  principles  upon  which  it  was 
administered  were  applicable.  That  ho  had  seen  no  case  in  which  a  mere 
verbal  agreement,  unattended  by  acts,  had  been  sufficient  under  the  statute  of 
frauds,  although  it  had  been  held  in  a  number  of  cases  in  the  courts  cf  the 
U.  S.  tliat  where  two  adjoining  proprietors  employ  a  surveyor  to  define  their 
boundary  line,  and  possession  is  taken  and  held  in  accordance  therewith,  the 
objection  of  the  wont  of  a  writing  shall  not  be  allowed  to  prevail.  That  the 
plaintiif  had  failed  to  show  anything  done  on  the  faith  of  the  agreement,  or  a 
change  of  position  in  reliance  upon  the  boundary  line  settled.  That  the 
proof  of  the  agreement  was  not  of  that  clear  and  unambiguous  kind  the  court 
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requires  when  askod  to  exorcise  its  discretionary  juriediction.  That  there  wft» 
no  Hutticient  evidence  to  countervail  the  defendant's  oath  denying  thnt  he  hR<l 
actual  notice  of  the  alleged  agreement,  and  that  it  was  a  case  in  which  specilic 
performance  would  intlict  a  grievous  hardship  upon  the  defendant  without 
any  benefit  to  the  plaintiff  which  ho  had  a  riglit  to  expect,  and  without  the 
plaintiff  having  any  equity  which  the  court  was  bound  to  respect.  • 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  plaintiff  had 
failed  to  establish  the  agreement  alleged  in  his  bill,  of  which  he  sought  specific 
performance,  and  upon  which  he  rested  his  application  for  the  interference  in 
his  favour  of  the  etiuitabln  jurisdiction  which  he  evoked.  That  if  the  plaintiff 
contended  that  the  evidence  established  that  William  Stewart  and  Kealey 
agreed  upon  and  adopted  as  the  boundary  line  between  them  the  line  wliich 
Swalwell  had  surveyed,  and  that  for  this  purpose  and  to  give  effect  to  this 
agreement  they  signed  the  map,  and  that  in  pursuance  of  such  agreement  and 
in  adoption  of  this  line  as  the  boundary  line  between  them  they  moved  their 
fences  to  conform  to  the  agreement  and  occupied  up  to  such  fences  until  after 
the  deaih  of  Stewart  when  the  defendant  entered  upon  the  possession  then 
held  by  the  devisee,  then,  the  case  assuming  the  completion  of  the 
agreement  and  presenting  a  purely  legal  claim,  and  the  bill  having  been  filed 
before  the  Administration  of  Justice  Act,  the  Court  of  Chancery  would  have 
no  jurisdiction. 

Appeal  dismissed  with  costs. 

Stewart  v.  Lees.— 10th  April,  1880. 

3.  TUl''  to  hind — Old  [/rant — Starting  point  to  define  metes  and 

hu  lUK  Is — How  ascerta  in  cd. 

In  an  action  of  ejectment  tlie  question  to  be  decided  was,  whether  the  locus 
was  situate  within  the  plaintiff's  lot  No.  5,  in  concession  18, or  within  defend- 
ant's lot  adjoining  No.  24,  in  concession  17. 

The  grant  through  which  the  plaintiff 's  title  was  originally  derived  gave 
the  southern  boundary  of  lot  5  as  a  starting  point,  the  course  being  thence 
eighty-four  chains  more  or  less  to  the  river.  The  original  surveys  were  lost, 
and  this  starting  point  could  not  be  ascertained. 

Held,  affirming  tlie  judgment  of  the  Court  of  Appeal  for  Ontario  (11  Ont. 

App.   11.  78H),  Strong  and  Taschereau,  JJ.,  dissenting,   that  such    southern 

boundary  could  not  be  ascertained  by  measuring  back  exactly  84  chains  from 

the  river. 

Plumb  Y.  SteinhofT.— June  20,  1887— xiv.  739. 

4.  Trespass — Title  to  land — Boundaries — Easement — Agreement 

at  trial — Estopjjel. 

In  an  action  for  damages  by  trespass  by  McI.  on  M.'s  land,  and  by  closing 
anciei.t  lights,  defendant  claimed  title  in  himself  and  pleaded  that  a  conven- 
tional line  between  his  lot  and  the  plaintiff's  had  been  agreed  to  by  a  prede- 
cessor of  the  plaintiff's  in  title.  On  the  trial  the  parties  agreed  to  strike  out 
the  pleadings  in  reference  to  lights  and  drains  and  to  try  the  question  of  boun- 
dary only. 


Boundary — ('mitiniif)!. 

Held,  at!iriiiint{  the  jiid({inent  of  the  Bupreme  Court  of  Nova  Bcotia, 
(10  N.  U.  Rep.  41'.)),  Uitchie,  CJ.,  and  Owynne,  J.,  dissenting,  that  independ- 
ently of  tlie  conventional  boundary  claimed  by  the  defendant  the  \vui){ht  of 
evidence  was  in  favour  of  establishing  a  title  to  the  land  in  question  in  the 
defendant  and  the  plaintiff  could  not  recover,  and  that  by  the  agreement  at 
tho  trial  the  plaintiff  could  not  claim  to  recover  by  virtue  of  a  user  of  the 
land  for  over  20  years.  SemUlf,  that  if  it  was  open  to  him  nuch  user  was  not 
proved. 

Hooney  v.  Mcintosh.— June  20,  1887— .xiv.  740. 

5.    Disputes  €18  to — Reference  to  mtrveyors — Duties  of  aurveyors 

punier. 

R.,  who  held  a  license  from  the  government  of  New  Brunswick  to  cut 
timber  on  certain  crown  lands,  claimed  that  U.,  licensee  of  ihe  adjoining  lot, 
wan  cutting  timber  on  his  grant,  and  ho  issued  a  writ  of  replevin  for  some  800 
logs  alleged  to  be  so  cut  by  S.  The  replevin  suit  was  settled  by  an  agreement 
between  the  partiea  to  leave  the  matter  to  surveyors  to  establish  tho  line 
between  the  two  lots,  tho  agreement  providing  tliat  tlie  lines  of  tho  land  held 
under  tho  said  license  (of  It.)  should  be  surveyed  and  established  by  (naming 
the  surveyors)  and  the  stumps  counted,  etc. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
i'tC)  N.  13.  Rep.  2.')8),  that  under  this  agreement  the  surveyors  were  bound  to 
make  a  formal  survey,  and  could  not  take  a  line  run  by  one  of  them  at  a 
former  time  as  the  said  boundary  line. 

Snowball  v.  Ritchie.— Feb.  28,  1888-xiv.  741. 

(j.    IMining  lands — Bornage — Injunction — Appeal — Jurisdiction — 
R.  S.  C.  c.  185,  s.  29  (b). 

See  JURISDICTION,  103. 


Bribery. 


See  ELECTION. 

JURISDICTION,  G4. 


Bridge — Liability  of  municipal  corporation  for  defect  in. 

See  CORPORATIONS,  19. 

2.  Powers  of  bridge  company — Impeding  navigation. 

See  NAVIGATION,  y 

S  I 

3.  Toll  bridge — 3S  V.  c.  1)7 — Interference  —Damages. 

See  FERRY,  5. 

4.  Ont.  Municipal  Act,  sections  535  (2),  538 — Bridges  over  rivers 

crossing   boundiry   lines — Deviation   of   boundary   road — 
Liability  of  counties   to  repair  bridges — 42  V.  c.  4  (O.) — 
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Bridg^e — t'untimoil.  * 

Effect  of  OH  to  the  tovvuHliipH  of  Veniliim  und  Harvey — 
Territorial  Act,  R.  S.  O.  c.  5 — Township  fronting  on  lake. 

See  MUNICIPAL  COUPOUATION,  24. 

5.  Toll-l)ri(l^o — Franchise  of — Int(^rt'erence  by  l)uiMing  free  hridge 
—Injunction— 44-45  V.  c.  \)0,  (P.Q.) 

See  TOLLS,  3. 

British  Columbia — Order  in  Council  adniittiu",'  into  confederation, 
section  11 — 47  V.  c.  4,  s.  2  (B.C.) — Provincial  pul)lic  lands, 
transfer  of,  to  Dominion — Precious  metals,  clainj  to. 

See  MINES  AND  MINERALS,  2, 

2.  ( )rder  in  Council  admitting  into  confederation,  section  1 1 — 47  V. 

c.  14  (B.C.) — Land  transferred  to  Dominion  by  Province 
for  building  C.  P.  Ry. — Subse(|uent  grant  by  Province  of 
part  of. 

See  PUBLIC  LANDS,  2. 

3.  Land  ordinance,   1.S65 — Grant  of    water — Riparian   ownei-s — 

Rights  to  exclusive  use  of  stream — Unoccupied  water. 

See  RIPARIAN  PROPRIETORS,  5. 

British  North  America  Act,  1867. 

1.  Sections  91  &  92 — Licenses — Brewers.  ii.  71. 

See  LEGISLATURE,  2. 

2.  Sections  18,  41,  91,  92,  sub-sections  13  &  14,  sections  101,  129, 

Dominion  Controverted  Elections.  iii.  1. 

.SVe  ELECTION,  4. 

LEGISLATURE,  1. 

3.  Section  91,  sub-section  27 — 38  V.  c.  47 — Power  of  police  and 

stipendiary  magistrates  to  ti'y  in  a  summary  manner 
felonies  and  U'isdemeanors. 

See  HABEAS  CORPUS,  2.  15th  Nov.,  '70. 

4.  Section  91,  sub-section  2,  section  92 — Canada  Temperance  Act, 

1878 — Power  to  prohibit  sale  of  intoxicating  liquors. 

iii.  505. 
Sec  PARLIAMENT  OF  CANADA,  5. 

CAS.  DIG. 7 
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British  North  America  Act,  1867— ( '"Hti»n/-/. 
5.    iSiJCtiouH   f>,    17,  50,  5H,  CA),   !>l,   92,   Hub-Hection   1 — Powit  of 
appointing  Queen'H  ('oiinsel.  iii.  575. 

See  LE(UHLATU1U:,  4. 

G.    St'ctions  91  &  92 — InHuninco.  iv.  215. 

See  LEGISLATURE,  6. 

7.    SectiouH  91  &  101— Maritime  Court  of  Ontario.  iv.  648. 

See  MARITIME  COURT  OF  ONTARIO,  I. 

y.    Section  91,  8ub-Hection  12—31  V.  c.  60  -14  &  15  V.  c.  63  (Imp.). 
— Fishery  officer,  action  aj^aiiiHt.  v.  66. 

See  PARLIAMENT  OF  CANADA,  4. 

9.  Section.s  91  &  92 — Licenses,  merchants,  trader*,  etc.  v.  356. 

See  LICENSE,  1. 

10.  Sections  91,  92,  102  &  109— Escheat.  v.  538. 

See  LEGISLATURE,  6. 

1 1.  Section  91.  sub-section  12 — Fisheries,  regulation  and  protection 

of — Rij,jhts  of  ri[)arian  proprietors.  vi.  52. 

See  PETITION  OF  RIGHT,  4. 

12.  Section   lOH — Public  harbour — Grant  of  foreshore  by  patent 

under  great  seal  of  pro  v'ince.  •  vi.  707. 

See  HARBOUR. 

alto  ESTOPPEL,  ly.  xxi.  152. 

13.  Sections  65,  126  &  127,  section  91,  sub-section  3,  section  92, 

sub-section  2 — Taxation — Filings  in  corrt.  viii.  408. 

See  LEGISLATURE,  7. 

14.  Section   91,   sub-section   15 — 34  V.  c.  5  (D.)  (Banking  Act), 

sections  46,  47  &4<S — Warehouse  receipts.  viii.  512. 

See  WAREHOUSE  RECEIPTS,  2. 

15.  Section  92,  sub-section  14 — Power  of  provincial  legislature  to 

legislate  respecting  procedure  and  residence  of  judges. 

See  LEGISLATURE,  12.  18th  June,  1883. 

16.  Section  92 — Sale  of  liquors — Police  regulations — 42  &  43  V. 

c.  4,  s.  1  (Q.).  ix.  185. 

See  LEGISLATURE,  10. 
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British  North  America  Act,  1867— '''>«</hm«'/. 

17.  Si'ctioii  1)1,  Hult-.sfcti(Hi  I'J,  section  {)2,  Nuh-wcl  ion  l.'l— !U  V. 
c.  00,  HtTtions  *2,  10  (D.) — C).  C.  I  Itli  .luiie,  ISTU, construction 
of — Fiwhery  officers,  action  a;;ninst.  ix.  200. 

See  FIHUKIUKS,  3. 

IS.  St'ctiou  91 — 01)struction  in  tidal  and  navij;aV)lu  rivers,     x.  222, 

See  LEGISLATURE,  H. 

li>.  Sirtions  91  &  92  sub-section  9,  129— Sale  of  Li(|Uors— 
Licenses— 41  V.  c.  8  (Q.V  xi.  25. 

See  LK0I8LATUUE,  i:J. 

20.  Sections  91,  92 — Li(iuor  License  Act,  1.S83,  and  anieodin^^  Act. 

.SVf  LKJUOU  LICENSE  ACT,  1H8:J.  Tilh  Jan.,  1885. 

21.  Section  91,  sub-section  24,  .section  92,  sub-.sectio/i  5,  sections 

109,  117— Indian  lands.  xiii.  577. 

.SV^  INDIAN  LANDH. 

<iho  ASSESSMENT  AND  TAXES,  8. 

22.  Section  92,  sub-.section  5,  .sections  109  &  14fi — Pul'lic  Lands — 

Transrci-  to  Dominion — Precious  metals.  xiv.  .S45. 

.SVt  MINES  AND  MINERALS,  2. 

28.  Section  92,  sub-.secti(jns  9,  15 — Quebec  License  Act,  41  V.  c.  H, 
and  aiiii'ndmenis — 4.'}  V.  c.  19(1).) — Licensed  bicwers. 

XV.  253. 

.SV'.'  LEQISLATUUE,  14. 

24.  Section  !H,   sul)-.sections   10,   13,  section   f)2,  sub-.section    10 — 

'l'axati(ai  of  fciiy  boats.  xv,  500. 

See  LEQISLATUUE,  15. 

25.  Section  92,  sub-.sections  10 — 51  V.  c.  5  (j\I,in.)— ^Raihvay  Act, 

1888.  (D.),  sections  30()  A:  307—11.  S.  C.  c.  109,  s.  121. 

See  LEQISLATUUE,  24.  22nd  Dec,  '88. 

20.  Sections  91,  92,  sub-section  14,  sections  101,  129 — Conferrin<^ 

jurisdiction  on  the  Court  of   Vice-Admiralty. 

xvi.  707. 
See  PARLIAMENT  OF  CANADA,  2. 
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British  North  America  Act,  i^—Ctmtimu<l 

27.  Section  91,  fsub-soctiuu  2,  section  92 — New  Brunswick  Li((Uor 

LicunHc  Act,  liSSS.  xvii.  44. 

Sec  LECIHLATURE,  1(3. 

28.  Section  101 — Ontario  Jiidicature  Act,  1H81,  .sec.  43. 

See  JURISDICTION,  25. 

LEGISLATURE,  17.  xvii.  231. 

29.  Section    92,   sub-section  9 — License    for   .sale    of   meat,   etc. — 

"  Otlier  licenses."  xvii.  495. 

See  LEGISLATURE,  18. 

30.  Section  91,  sub-section  21— The  Winding-up  Act,  R.  S.  C.  c.  129, 

s.  3.  xviil.  G()7. 

See  PARLIAMENT  OF  CANADA,  11. 

31.  Section   91,    sub-section   19,   and   .section    92,   sub-section   2 — 

Interest — Discount  on  early  payment  and  penalty  on  late 
payment  of  taxes — Municipal  Act,  Manitoba.  xix.  204. 

See  LEGISLATURE,  20. 

32.  Section  93,  sub-section  1 — .53  V.  c.  38  (Man.) — Denominational 

schools.  .    xix.  374. 

See  LEGISLATURE,  21. 

33.  Section  01,  sub-sections  15  &  21 — Banking  and  Incorporation 

of  banks — Bankruptcy  and  insolvency.  xix.  510. 

See  PARLIAMENT  OF  CANADA,  12. 

34.  Section  125 — Charter  of  the  C.  P.  R.  Co. — I^ands  of  the  company 

exempt  from  taxation  until  sold  or  occupied.  xix.  702. 

See  ASSESSMENT  AND  TAXES,  '/s. 

35.  Section  92,  sub-section  14 — Administration  of  Ju.stice. 

13th  Dec,  1892— xxi. 
See  LEGISLATURE,  23. 

Broker — Speculating  in  stocks — Instructions  to  broker — Broker's 
;  _        duty — JVIoney  paid  for  margins. 
See  AGENT,  16. 
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Builder's  Privilege— ^jV.**.  IGOo,  201.1,  Q10,l  G.  C— Expert— Dufia^ 
„f—P,'()Ci^f^  verbal— Art.  333,  et  seq.,  G.  G.  P. 

Held,  1.  That  it  is  not  necessary  for  an  expert,  when  appointed  under 
Art.  2013  C.  C,  to  secu'.ei  a  builder's  privilege  on  an  immovable,  to  give  notices 
of  his  proceedings  to  the  proprietor's  creditors,  such  proceedings  not  being 
regulated  by  Art.  333,  et  scq.,  C.  C.  P. 

2.  That  there  was  evidence  to  support  the  finding  of  fact  of  the  courts 
below  that  the  second  prod's  verbal  or  ofilicial  statement  required  to  be  made  by 
the  expert  under  Art.  2013  has  been  made  within  six  months  of  the  completion 
of  the  builder's  works. 

3.  That  it  was  sufificiont  for  the  expert  to  state  in  his  second  proch  verbal, 
made  witl.in  the  six  months,  that  the  works  described  had  been  executed,  and 
that  such  works  had  given  to  the  immovable  the  additional  value  fixed  by  him. 
The  words  completed  "  suivant  les  regies  de  Vart"  are  not  strictissimi  juris. 

4.  That  if  an  expert  includes  in  his  valuation  works  for  which  the  builder 
had  by  law  no  privilege,  such  error  will  not  be  a  cause  of  nullity,  but  will  only 
entitle  the  interested  parties  to  ask  for  a  reduction  of  the  expert's  valuation. 

Apjieal  from  the  Court  of  Queen's  Bench  for  L.  C,  dismissed  with  costs. 

Dufresne  v.  Prefontaine. 


Yallee  y.  Prefontaine. 
Building  Society. 

See  CORPOEATIONS,  17. 
BY-LAW,  18. 
.  INSOLVENCY,  27. 

By-Law — Imposing  license  tax  on  merchant.^,  traders,  etc. 

See  LICENSE,  1. 

2.    Of  city  of  St.  John — Buikling  erected  in  violation  of. 

See  CONTRACT  4,  20. 

8.  Municijxd,  validity  of — Grant  of  homts  to  railway  company 
by — Remedy — Action  at  laiv — Mandaviu,s — 34-  V.  c.  JfS  (0.). 
construction  of. 

By  18  V.  0.  33,  the  Grand  Junction  Eailway  Co.  was  amalgamated  with 
the  Grand  Trunk  Railway  Co.  of  Canada.  The  former  railway  not  having 
been  built  within  the  time  directed,  its  charter  expired.  In  May,  1870,  an  Act 
was  passed  by  the  Dominion  Parliament  to  revive  the  charter  of  the  Grand 
Junction  Railway  Co.,  but  gave  it  a  slightly  different  name,  and  made  some 
changes  in  the  charter.  After  this,  in  1870,  a  by-law  to  aid  the  company  by 
f  75,000  was  introduced  into  the  county  council  of  Peterborough.  This  by-law 
was  I'ead  twice  only,  and,  although  in  the  by-law  it  was  set  out  and  declared 
that  the  ratepayers  should  vote  on  said  proposed  by-law  on  the  16th  November, 
it  was  on  the  23rd  November  that  the  ratepayers  voted  on  a  by-law  to  grant  a 
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bonuB  to  the  appellant  company,  conatruction  of  tlio  road  to  be  commenced 
before  the  Ist  May,  1872.  At  the  time  wlien  the  voting  took  place  on  the 
by-law,  there  was  no  power  in  the  municipality  to  grant  a  bonus.  On  the  loth 
February,  1871,  the  Act  34  V.  c.  48  (O.)  was  passed,  which  declared  the  by-law 
as  valid  as  if  it  had  been  read  a  third  time,  and  that  it  should  be  legal  and 
binding  on  all  persona  ^id  if  it  had  been  passed  after  the  Act.  On  the  same  day 
of  the  same  year,  chapter  30  was  passed,  giving  power  to  municipalities  to  aid 
railways  by  granting  bonuses.  In  1874  the  37  V.  c.  43  (O.)  was  passed,  amending 
and  consolidating  tha  Acts  relating  to  the  company.  In  1871  the  com})any 
notified  the  council  to  send  the  debentures  to  the  trustees  who  had  been  ap- 
pointed under  34  V.  c.  48  (O.).  In  1872  the  council  served  formal  notice  on  the 
company,  repudiating  all  liability  under  the  alleged  by-law.  Work  had  been 
commenced  in  1872,  and  time  for  completion  was  extended  by  39  V.  c.  71  (O.). 
No  sum  for  interest  or  sinking  fund  had  been  collected  by  the  corporation  of 
the  county  of  Peterborough,  and  no  demand  was  made  for  the  debentures  until 
1879,  when  the  company  applied  for  a  mandamus  to  issue  and  deliver  them  to 
the  trustees. 

Held,  afSrming  the  decision  of  the  court  below,  that  the  effect  of  the 
statute  34  V.  c.  48  (0.),  apart  from  any  effect  it  might  have  of  recognizing 
the  existence  of  the  railway  company,  was  lot  to  legalize  the  by-law  in  favor 
of  the  company,  but  was  merely  to  make  the  by-law  as  valid  as  if  it  had  been 
read  a  third  time,  and  as  if  the  municipality  had  had  power  to  give  a  bonus  to 
the  company,  and,  there  being  certain  other  defects  in  the  said  by-law  not 
cured  by  the  said  statute,  the  appellants  could  not  recover  the  bonus  from  the 
defandants. 

Per  Gwynne,  J.,  Fournier  and  Taschereau,  JJ.,  concurring :  As  the  under- 
taking entered  into  by  the  municipal  corporation  contained  in  by-law  for 
granting  bonuses  to  railway  companies,  is  in.  the  nature  of  a  contract  entered 
into  with  the  company  for  the  delivery  to  it  of  debentures  upon  conditions 
stated  in  the  by-law,  the  only  way  in  Ontario  in  which  delivery  to  trustees  on 
behalf  of  the  company  can  be  enforced,  before  the  company  shall  have  acquired 
a  right  to  the  actual  receipt  and  benefit  of  them  by  fulfilment  of  ine  condi- 
tions prescribed  in  the  by-law,  is  by  an  action  under  the  provisions  of  the 
statutes  in  force  then  regulating  the  proceedings  in  actions,  and  not  by  sum- 
mary process  by  motion  for  the  old  prerogative  writ  of  mandamun  which  the 
writ  of  the  mandamus  obtainable  on  motion  without  action  still  is. 

Per  Henry,  J. :  That  if  appellants  had  made  out  a  right  to  file  a  bill  to 
enforce  the  performance  of  a  contract  ratified  by  the  legislature,  they  would 
not  have  the  right  to  ask  for  the  present  writ  of  mandamus. 

The  Grand  Junction  Railway  Co.  v.  The  Corporation  of  Peterborough. 

— viii.  76> 

1.    Municipal — Guaranteeing  cost  of  expropriation — Invalid. 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  18, 

5.    Of  Synod,  altering  disposition  of  commutation  fund. 
See  COMMUTATION  FUND. 
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6.  Of  city  of  Quebec— Imposing  license  fee  on  transient  tm<ler.s. 

See  LICENSE,  (i. 

7.  Of  municipality— Bonus  to  railway— Premature  consideration 

of— Error  in  copy  submitted  to  ratepayers— Signing  and 
sealing— To  be  confirmed  by  same  council  as  that  to  which 
it  was  first  submitted. 

See  MUNICIPAL  CORPORATE'- N,  7.     , 

8.  Of  corporation  of  city  as  to  construction  of  street  railway- 

Agreement — Notice  before  assuming  ownership  by  corpora- 
tion— Arbitration. 

See  CORPORATIONS,  39. 

9.  Of  municipal  corporation— Voting  by  ratepayers  on— Casting 

vote  by  returning  officer— R.  S.  O.  1887,  c.  174,  s.  152. 
See  CORPORATIONS,  40. 

10.  Of  city  of  Montreal  taxing  ferries— 67^ /-a  vires  as  going  beyond 

provisions  of  statute,  39  V.  c.  52  (P.Q.). 
See  LEGISLATURE,  15. 

11.  Bonus   to  railway— Performance  of   conditions— Specific  per- 

formance. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  42. 

12.  By-law  respecting  sale  of  meat  in  private  stalls— Validity  of— 

37  V.  c.  51,  s.  123,  s-s.  27  ife  31  (P.Q.)— Power  of  Provincial 
Legislature  to  pass— B.  N.  A.  Act,  1867,  s-s.  9  of  s.  92— 
"  Other  licenses." 

See  LEGISLATURE,  18. 

13.  Of  municipality— Liquor  dealer— Tax  on— i7  V.  c.  84  (Q.)— 

Constitutionality  of. 

See  JURISDICTION,  76. 

14.  Proceedings   to   quash— Judgment   in— Subsequent   repeal— 

Appeal — Costs. 

See  JURISDICTION,  85. 

15.  Action  to  set  aside— Appeal  from  decision  in— Supreme  and 

Exchequer  Courts  Act,  ss.  24  (g)  &  29. 
See  JURISDICTION,  86. 
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1(J.  Of  municipality — Exercise  of  powers  by — Contract — Enforce- 
ment of. 

See  MUNICIPAL  CORPORATION,  17. 
CONTRACT,  51. 

17.  Of  municipality — Local  tax — Validity — Appeal — Rule  or  order 

to  qufcsh— R.  S.  C.  c.  135,  s.  24  (^). 
See  JURISDICTION,  93. 

18.  Building  society — Transfer  of  shares — Indebtedness  of  trans- 

ferrer— Right  of  society  to  hold  shares. 

A  by-law  of  a  building  society  (appellants)  required  that  a  shareholder 
should  have  satisfied  all  hia  oblif^ations  to  the  society  before  he  should  be  at 
liberty  to  transfer  his  shares.  One  P.,  a  director,  in  contravention  of  the 
by-law,  induced  the  secretary  to  countersigu  a  transfer  of  his  shares  to  the 
Banque  Ville  Marie  as  collateral  security  for  the  amount  he  borrowed  from 
the  bank,  and  it  was  not  till  P.'s  abandonment  or  assignment  for  the  benefit 
of  his  creditors  that  the  other  directors  knew  of  the  transfer  to  the  bank, 
although  at  the  time  of  his  assignment  P.  was  indebted  to  the  appellant  society 
in  a  sum  of  §3,744,  for  which  amount,  under  the  by-law,  his  shares  were  charged 
as  between  F.  and  the  society.  The  society  immediately  paid  the  bank  the 
amount  due  by  P.  and  took  an  assignment  of  the  shares  and  of  P.'s  debt.  The 
shares  being  worth  more  than  the  amount  due  to  the  bank,  the  curator  to  the 
insolvent  estate  of  P.  brought  an  action  claiming  the  shares  as  forming  part  of 
the  insoWent's  estate,  and  with  the  action  tendered  the  amount  due  by  P.  to 
the  bank.  The  society  claimed  the  shares  were  pledged  to  them  for  the  whole 
amount  of  P.'s  indebtedness  to  them  under  the  by-laws. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  and  restoring  the  judgment  of  the  Superior  Court,  that 
the  shares  in  question  must  be  held  as  having  always  been  charged  under  the 
by-laws  with  the  amount  of  P.'s  indebtedness  to  the  society,  and  that  his 
creditors  had  only  the  same  rights  in  respect  of  these  shares  as  P.  1  imself  had 
when  he  made  the  abandonment  of  his  property,  viz.,  to  get  the  snares  upon 
payment  of  P.'s  indebtedness  to  the  society.  Fournier  and  Taschereau,  JJ., 
dissenting. 

La  Societe  Canadienne  Francaise  de  Construction  de  Montreal  v. 

Daveluy.  — xx.  449. 

19.  •  Of  municipal   corporation  —  Authority   to   raise   money   for 

improvement  of  streets — Riglit  to  do  Avork  under. 
See  MUNICIPAL  CORPORATION,  21. 

20.  Increasing  capital  stock  of  company — Not  in  conformity  with 

charter — Action  for  calls. 

See  CORPORATIONS,  47. 
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21.  Of  municipality — Voting  on — Casting  vote  of  returning  officer 

K  S.  O.  1887,  c.  174,  HH.  15f>  &  29!). 

See  MUNICIPAL  COKPORATION,  23. 

22.  Of  municipality  for  repair  of  i-oud — Action  to  recover  a'nount 

imposed  — Appeal — Jurisdiction  —  "  Rights   in    future  " — 
Supreme  and  E.xchequer  Courts  Act,  R.  S.  C.  c.  l-io,  s.  29. 
See  JURISDICTION,  1)8. 

23.  Municipal  corporation — Executory  contract  for  purchase  of  fire 

engine — Necessity  for  by-law. 

See  MUNICIPAL  CORPORATION,  28. 

24.  Suhniission   of,   to   ratepayers — Publication   of,   in   adjoining 

municipality — jWhat,  a  sufficient  con:pliii,nce  with  statute, 
Ontario  Municipal  Act,  R.  S.  O.  c.  184,  s.  29.3. 

See  MUNICIPAL  CORPORATION,  29. 


c. 


Calls — Action  for. 

See  CORPORATIONS,  0,  31. 

Canada — Culling  timber  under  license  from  old  province  of — Dis- 
pute with  New  Bi'unswick — Order  in  council  of  Dominion 
Government — Petition  of  right  by  licensee. 

See  PETITION  OF  RIGHT,  20. 
Canada  Temperance  Act,  1878 — Constitutionality  of. 

See  PARLIAMENT  OF  CANADA,  5. 

2.    Conviction  by  J.  P. — For  selling  contrary  to  provisions  of — 
Removal  by  certior<A,ri  into  Q.  B.  Man. — No  appeal. 
See  JURISDICTION,  33. 

•3.  Case  referred  by  Governor  in  Council — Notice  required  by 
section  6 — Deposit  of,  in  office  of  Registrar. 

Section  P  of  the  Canada  Temperance  Act,  1878,  provides  that  the  notice 
required  by  section  5,  to  be  sent  to  the  Secretary  of  State  of  the  desire  of  the 
signers  that  the  votes  of  the  electors  be  taken  for  or  against  the  adoption  of 
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the  petition  must  bo  depoHited  in  tlio  otiice  of  tho  slioriff  or  rei^istrar  of  (1<>eds 
of  or  in  tho  county  for  public  examination,  and  evidence  of  Buch  deposit  sent 
to  the  Secretary  of  State,  with  notice  prescribed  in  section  5.  In  tho  case  of 
tho  county  of  Pertli,  the  notice  was  deposited  witli  the  rej^istrar  of  the  north 
riding  only.  Thereupon  a  petition  was  sunt  to  tiio  novorninent  praying  that 
under  these  circumstances  no  proclamation  under  section  7  should  be  issued 
by  tho  Governor  General  in  Council.  The  Governor  General  in  Council 
thereupon  referred  the  following  case  to  the  Supreme  Court : — 

There  are  two  registrars  of  deeds  for  the  county  of  Perth,  in  the  province 
of  Ontario — one  for  tho  north  riding,  with  an  office  at  Stratford,  und  one  for 
the  south  riding,  with  an  office  at  St.  Mary's.  With  a  notice  and  petition  for 
bringing  the  second  part  of  tlie  Canada  Temperance  Act,  1878,  into  force  in 
the  said  county,  there  was  laid  before  the  Secretary  of  State  evidence  that 
Buch  notice  and  petition  was  deposited,  for  the  purpose  and  time  recjuired,  in 
the  office  of  the  registrar  of  deeds  for  the  north  riding  of  the  said  county. 

Is  that  a  compliance,  in  that  respect,  with  the  requirements  of  tho  sixth 
section  of  the  said  Act  ? 

Ritchie,  C.J.,  in  giving  judgment  said,  that  in  such  an  important  matter, 
involving  the  right  of  a  certain  class  of  persons,  it  was  important  that  every 
provision  of  the  law  should  be  strictly  complied  with.  This,  he  held,  had  not 
been  done.  The  petition  might  have  been  deposited  either  in  the  sheriff's 
office  or  in  both  tho  registry  offices.  He  held  that  the  liling  in  the  one 
registry  office  was  insufficient. 

,  Strong,  J.,  said  there  could  be  only  one  construction  of  the  Act,  and  no 
argument  could  be  advanced  to  sustain  the  validity  of  the  filing.  He  was 
only  surprised  that  it  had  been  found  necessary  to  resort  to  this  court  to 
obtain  a  decision  upon  such  a  question.  * 

The  other  judges  concurred. 

In  re  Canada  Temperance  Act,  1878,  and  County  Perth.— 20  C.  L.J.  375. 

—28th  Oct.,  188-1. 

4.  Case  referred  by  Gouernor  General  in  Council — Petition  for 
bringing  second  part  of  Act  into  force  —  Signatories  — 
Withdrawal  of  names  by. 

A  certain  number  of  electors  of  the  county  of  Kent,  in  the  province  of 
Ontario,  having  signed  a  notice  and  petition  under  the  provisions  of  the 
Canada  Temperance  Act,  1878,  bringing  into  force  in  tho  said  county  of  the 
second  part  of  the  said  Act,  and  the  said  notice  and  petition  havmg  been  laid 
before  the  Secretary  of  State  with  evidence  of  compliance  by  the  petitioners 
with  the  formalities  prescribed  by  the  Act,  but  before  being  submitted  to  the 
Governor  General  in  council  in  the  view  to  the  issuing  of  a  proclamation 
under  the  7th  section  of  the  Act,  some  of  the  signatories  have  laid  before  the 
Secretary  of  State,  a  petition  asking  to  withdraw  their  names  from  the  said 
petition.     Have  they  a  right  to  so  withdraw  their  names  ? 

Opinion — The  said  signatories  to  the  said  petition,  signed  under  the  pro- 
visions of  the  said  Act  for  bringing  into  force  in  the  said  county  the  second 
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part  of  the  utiid  Act,  have  not,  uiulor  thu  circi.instiinces  But  forth  in  tlie  said 
qucBtion,  the  ri^ht  to  witlidraw  their  aakiiowled^ed  and  deliberalo  Higiiaturea, 
or  to  have  tho  saine  witlidrawn  front  tlio  waid  potition. 

In  re  Canada  Temperance  Act,  1878,  and  thu  County  of  Kent. 

—  mh  Nov.,  18SJ. 

').  Canada  Temperance  Act,  h.  107 — Appvopfiation  of  peiialties 
for  contraverdlon  of,  SI  V.  c.  1,  s.  7,  s-s.  2,i — Interpretation 
Act — Applicable  to  HtatatcH  relating  to  P.  E.  I. 

Held,  31  V.  c.  1,  8.  7,  8-8.  22,  Interpretation  Act,  does  not  apply  to 
peniltiea  imposed  under  tho  Canada  Temperance  Act.  The  second  part  of 
such  sub-section  refers  only  to  appropriation  of  penalties  imposed  under  the 
provisions  of  the  first  part,  relatinjj  to  the  mode  of  recovering  penalties  where 
no  such  mode  is  fjiven  in  the  Act  contravened,  and  as  section  107  of  the 
Canada  Temperance  Act  provides  for  the  pi.osecution  of  offences  in  the  manner 
directed  by  the  Act  relating  to  the  duties  of  justices  of  the  peace  out  of 
session,  and  for  such  purposes  incorporates  the  necessary  parts  of  the  latter 
Act  in  itself,  thus  providinj^  a  mode  for  the  recovery  of  penalties  under  the 
Canada  Temperance  Act,  the  sab-section  22  aforesaid  has  no  application. 

The  penalties  imposed  by  virtue  of  the  provisions  of  the  Canada  Temper- 
ance Act  should  therefore  go  to  tho  Crown,  as  in  cases  under  the  said  Act 
relating  to  the  duties  of  justices  of  the  peace  out  of  session,  which  makes  no 
specific  appropriation  of  penalties  imposed  under  it.     (Ritchie,  C.J.,  duhitante.) 

The  Interpretation  Act,  31  V.  c.  1,  applies  to  statutes  of  the  Dominion 
relating  to  Prince  Edward  Island,  whether  such  statutes  were  passed  before 
or  after  the  admission  of  the  island  into  the  Dominion. 

Appeal  allowed  with  costs. 

Fitzgerald  y.  McKinlay.— 22nd  June,  1885. 

6    Justices  of  the  peace — Conviction — Canada   Temperance  Act, 

1878,  sect  ion  lOo  —  Absence  —  Wrongful  arrest  —  Just  iji- 

cation.  . 

A.  and  B.,  justices  of  the  peace  for  King's  county,  were  sued  for  issuing  a 
warrant  of  commitment  under  which  B.  (appellant)  was  imprisoned. 

The  facts,  as  proved  at  the  trial,  were  as  follows :  A  prosecution  under 
the  Canada  Temperance  Act,  1878,  was  commenced  by  two  justices,  A.  and 
B.,  and  a  summons  issued.  On  the  return  of  the  summons,  on  the  application 
of  the  defendant,  A.  and  B,,  were  served  with  a  subpoena,  to  give  evidence  for 
the  defendant  on  the  hearing  ;  whereupon  two  other  justices  (the  respondents) 
at  the  request  of  A.  and  B.,  under  the  provisions  of  section  105  of  the  Act, 
heard  the  case  and  convicted  the  appellant.  A.  and  B.  though  present  in  the 
court  room  as  witnesses  took  no  part  in  the  proceedings. 

The  Supreme  Court  of  New  Brunswick  ordered  a  non-suit  to  be  entered. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below,  Henry  and  Taschereau,  JJ.,  dissenting,  that,  as  the  convic- 
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tirm  was  t^ood  on  its  face,  until  set  ftsidc  it  was  a  jtifltillcation  for  rcHpondents 
for  iinytl>in){  done  under  it.  Held,  also,  that  upon  the  facts  disclosed  A.  and  B. 
were  "absent,"  within  the  meaning  of  section  105  of  the  Canada  Tcmperanci' 
Act,  1878. 

Appeal  digmissed  with  coats. 

Byrne  v.  Arnold.   -2'Jnd  June,  IHai. 

7.    Scriit'n)}/ — Pnivers  of  Count  >/  Jiidfjc. 

Held,  that  a  judge  of  the  county  court,  on  holding  a  scrutiny  of  votes 
under  the  provisions  of  the  Canada  Temperance  Act,  can  only  determine 
which  side  has  a  majority  of  the  votes  polled,  by  inspection  of  the  ballots, 
and  has  no  power  to  en(]uire  into  corrupt  acts,  such  as  bribery,  etc.,  which 
mijjht  avoid  the  election  (Henry,  J.,  dubitante). 

Chapman  v.  Rand,  22  C.  L.  .7.  40— xi.  312. 

Candidate. 

See  ELECTION. 

Csipia.s~Affidavlf—Art.  798  C.  C.  P.— Want  of  renmnahle  and 
lyrohahle  cause — Damages. 

S.,  a  debtor,  resident  in  Ontario,  being  on  the  eve  of  departure  for  a  trip 
to  Europe,  passed  through  the  city  of  Montreal,  and  while  there  refused  to 
make  a  settlement  of  an  overdue  debt  with  his  creditors,  McK.,  et  al.  who 
liad  instituted  legal  proceedings  in  Ontario,  to  recover  their  debt,  which  pro- 
ceedings were  still  pending.  McK.,  et  al.  thereupon  caused  him  to  be  arrested, 
and  S.  paid  the  debt.  Subsequently  S.  claimed  damages  from  McK.,  et  al.,  for 
the  malicious  issue  and  execution  of  the  writ  of  cirpiag.  INIcK.,  et  al.,  the 
respondents,  on  appeal,  relied  on  a  plea  of  justification,  clleging  that  when 
they  arrested  the  appellant  they  acted  with  reasonable  and  probable  cause. 
In  his  affidavit,  the  reasons  given  by  the  deponent,  McK.,  one  of  the  defend- 
ants, for  his  belief  that  the  appellant  was  about  to  leave  the  Province  of 
Canada  were  as  follows :— "  That  Mr,  P.,  the  deponent's  partner,  was  informed 
last  night  in  Toronto  by  one  H.,  a  broker,  that  the  said  W.  J.  S.  was  leaving 
immediately  the  Dominion  of  Canada,  to  cross  over  the  sea  for  Europe  or 
parts  unknown,  and  defendant  was  himself  informed,  this  day,  by  J.  E., 
broker,  of  the  said  W.  J.  S.'s,  departure  for  Europe  and  otlier  places."  The 
appellant  S.  was  carrying  on  business  as  wholesale  grocer  at  Toronto,  and 
was  leaving  with  his  son  for  the  Paris  Exhibition,  and  there  was  evidence 
that  he  was  in  the  habit  of  crossing  almost  every  year,  and  that  his  banker, 
and  all  his  business  friends  knew  that  he  was  only  leaving  for  a  trip ;  and 
there  was  no  evidence  that  the  deponent  had  been  informed  that  appellant 
was  leaving  with  intent  to  defraud.  There  was  also  evidence  given  by  McK., 
thnt  after  the  issue  of  the  capiait,  but  before  its  execution,  the  deponent  asked 
plaintiff  for  the  payment  of  what  was  due  him,  and  that  plaintiff  answered 
him  "that  S.  would  not  pay  him,  that  he  might  get  his  money  the  best  way 
he  could." 
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Held,  that  tlio  aftldavit  waa  defective,  there  bbiij«  noauflicient  reasomiblo 
and  i.robablu  caimu  stated  for  boHevinn  that  the  debtor  waa  leaving  with  intent 
to  defraud  bin  cruditorH;  and  tliat  the  evidence  Hliowed  the  respondent  bad  no 
reasonable  and  probable  cause  for  iaHuintj  tl>e  writ  of  cipi.iH  in  (luostion. 

Shaw  V.  McKenzie.— vi.  181. 

2.    Issue  of,  in  action— Bail— (Jnk.r  for  aiHcharge  of— In  discretion 
of  court  bt'Iow — No  appeal. 
See  JUliJ.SDICTION,  01. 

Carriers — Liability  of  railway  company  as. 

See  RAILWAYS  AND  llAILWAY  COMPANIES,  0. 

±    Crown  not  liable  as  a  connnon  carrier. 

.Sec  PETITION  CF  IIIGHT,  10,  11. 

;{.    Bill  of  lading— Carriaj,'e   of  proods  by  sea— Excepted  perils- 
Negligence— Ini^jvoper  Stowage— Construction. 
See  BILL  OF  LADING,  5. 

4.  Railway  company— Carriage  of  goods  beyond  terminus  of  line 
—Exemption  from  liability- Construction  of  Contract- 
Statutory  liability  —  Joint  tort  feasors— Release  to  one, 
etl'ect  of. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

Common  carrier—Special  contract— Exemption  from  liability 
—Construction  of  terms— At  oivner's  risk  against  all  caaxt- 
alties. 

The  Commercial  Travellers  Association  of  Ontario,  by  written  aKreement 
with  the  defendants'  company,  obtained  for  its  members  for  the  season  of  1885 
.special  privileges  in  travelling;  by  the  company's  boats,  one  of  tlie  terms  of  the 
agreement  being  that  the  members  sliould  receive  tickets  at  a  reduced  rate 
"  With  allowance  of  300  lbs.  of  baggage  free,  but  the  baggage  must  be  at  the 
owner's  risk  against  all  casualties."  This  agreement  was  continued  during 
1886  by  verbal  agreement  between  the  manager  of  the  company  and  the  secre- 
tary  and  traffic  manager  of  the  association.  D.  a  commercial  traveller 
obtained  a  ticket  for  a  passage  on  one  of  the  company's  boats  under  this 
agreement,  paying  the  reduced  fare,  and  took  on  board  three  trunks  containing 
the  usual  outfit  of  a  traveller  for  a  jewellery  house  valued  at  about  115,000. 
The  trunks  were  checked  in  the  usual  way  and  no  intimation  was  given  by  D. 
to  any  of  the  officials  on  the  boat  as  to  their  contents.  On  the  passage  the 
contents  of  the  trunks  were  damaged  by  the  negligence  of  the  officers  of  the 
company  and  an  action  was  brought  by  D.  and  his  employers  to  recover 
damages  for  such  injury. 
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Carriers — '  '<mtinuiil. 

Hold,  iilliriniiiu  the  (1i'cinioii  of  tbe  ('ourt  of  Appeal  for  Ontario,  lH  Ont. 
Apji.  li.tilT,  tlint  tlu'  iiiirccnu'iit  hctwt^cii  llie  AHHouiation  iiiid  tlie  (Jomiyany 
Wtt>«  ill  forcf  ill  If'Mi; ;  tliiit  lli«'  tiTiii  "  bayj^iij^o  "  in  tlio  iinrcciiitMit  tiiuant  not 
moroly  pcrHdiiul  I'afj^iano,  huoIi  iih  ovory  paHnen^'er  is  allowed  to  carry  witliotit 
extra  cliar^e,  but  coniinercial  ba(,'^a^<!,  and  would  iiududo  tliu  uiittit  in  this 
case  ;  and  that  in  tiii^  cxprcHHion  "  niiiMt  hu  at  owiiuv'h  riHk  a^aiiiHt  all  caHiial- 
tic^,''  till'  wonlH  "uyaiiiHt  all  caHiialtioH  "  ilo  not  limit,  control  or  duHtroy,  but 
ratliur  Htrfii^tlien,  tiic  protuctioii  which  thu  former  words  "  at  owiier'H  riuk  " 
afforded  thu  dufendiiiitH. 

I'resent :  Sir  W.  J.  Ritchie,  C.J.,  and  KtroiiK,  Tascheroau  and  Owynne,  JJ. 
Dixon  V.  The  Richilicu  Navigation  Co.— March  10,  181)0.— xviii.  704. 

6.    lliiilway   coiiiimnicH   iih  carriors   of   piisHeii^'erH — Linliility  for 
latent  delVcts  in  mils:  ArtH.  105:i,  1()75.  C.  C. 

.SV."  RAILWAYS  AND  RAILWAY  COMPANIES,  09.      . 
COMMON  CARRIKRS. 

Certiorari — Writ  of. 

See  PRACTICE  OF  SUPREME  COURT,  31.  ;<'2. 
HABEAS  CORPUS,  .}. 

Certificate  of  Engineer— When  iicceH.sary  as  condition  pivccdont 
to  recovery  for  extra  work. 

See  PETITION  OV  RIGHT,  1,  2,  8. 
CONTRACT,  27.  28. 

2.  Condition  precedent  to  issue  of  bonds. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  9. 

3.  Whether  a  prooress  or  final  estimate. 

See  CONTRACT,  'J. 

4.  Failure  to  obtain  within  a  reasonable  tni»e — Railway  contract. 

See  CONTRACT,  28. 

5.  Contract  with  Crown  for  construction  of  bridoe — Certiticate  of 

eno^ineer — Condition  precedent. 
See  CONTRACT,  35. 

6.  Contract — Claim  for  extra  and  additional  work  done  on  I.  C.  K. 

— Final  certiticate  of  en<rineer — Condition  pi-ecedent. 

See  CONTRACT,  38. 
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Certificate  of  Engineer— ''"«</»/»<'/. 

7.  Sul)-c(jiitruct  I'or  woik  doiu'  oil  N.  S.  Uy.~ Kn;;itieL'r^  CLTtiticato 

—  Coiulitiuu  pn'ccilciit. 

See  CONTUACT.  !»'.». 

8.  Contract — l''iiiiility  ul"  cii^^iiitM'r'M  cortiticiitc — I5ulk  sum  cuutruct 

—  I)c<liu'ti<iii.s     l'<»\v»  TN  (tf  fiin;iii(«i'r — Intort'Ht. 

.SV.'  CONTHACT,  oH. 

Cestui  Que  Trust. 

See  SAr,K  OF  LANDS,  fl. 

TRUSTS  AND  THUSTKKH. 

Chsimpcrty-  ('li<niij>crf<nis  arfrceinevt — Admivistrdflov  procecd- 
ii)<fn — Pnir'iiHi  (Id hi)  HI)  jiritui'infiorj/  iiofrs — Siihsffjiievf 
proof  hi/  oriffimd  /iidilcr — Statute  of  lihiitafiinis — Pruc- 
tire. 

Tho  roHponclentfl,  W.  P.  Ilowlaiul  iV  Co.  hoint,'  liolderB  of  cortftin  promia- 
Bory  iintos  iimdo  in  tlioir  favour  by  one  A.  M.  Cannon,  deceuBed,  made  the 
following  a^rocniuut  witli  ono  Oaten  : 

"  Toronto,  Fob.  28tli,  1884. 

"  I  liavo  this  day  bouylit  from  MoHsrs.  W.  P.  llowliim'  it  Co.  three 
promianory  notes  inado  in  tlieir  favor  by  A.  M.  Cannon,  one  for1>l,000,  due  one 
year  after  date  ;  ono  for  53,218,  duo  two  years  after  date  ;  and  one  for  I^M, 218, 
duo  three  years  after  date,  all  throe  hciiriiiK  date  Sept.  .Itli,  1877,  in  considera- 
tion for  which  I  a^roo  to  pay  the  said  \V.  P.  Ilowland  it  Co.  one-lialt  of  the  net 
amount  I  receive  on  account  of  tho  said  notes,  and  I  tt^;ree  to  use  my  best  en- 
deavours to  collect  tho  same,  and  if,  at  llio  e.xpiration  of  two  years,  1  have  been 
unable  to  collect  any  portion  of  the  said  notes,  I  hereby  aj^rco  to  return  them 
to  the  said  W.  P.  Ilowland  &  Co.,  free  from  any  coats  or  diart^ea  incurred  by 
me.  But,  if,  at  any  time  previous  to  the  expiration  of  the  two  years  above 
mentioned,  I  have  succeeded  in  collecting  any  portion  of  the  said  notes,  then 
their  portion  above  mentioned  will  be  due  and  payable  to  the  said  W.   P. 

Howland  &  Co. 

"Wm.  H.  Gates," 

During  the  currency  of  that  aRrcement  Gates  applied  for  and  obtained  on 
the  19th  September,  1884,  an  order  for  tho  administration  of  the  estate  of 
the  said  A.  M.  Cannon,  of  whose  personal  estate  Mary  Ellen  Cannon  the  do- 
fendant  (appellant),  was  administratrix. 

The  usual  advertisement  for  creditors  was  published,  and  under  it  one 
Taylor  proved  a  claim  under  the  reference  as  a  creditor  of  the  docoa  led,  and 
his  claim  had  been  duly  allowed  by  the  Master  prior  to  the  month  of  Oiiah'tv, 
1886. 

The  defendant  Cannon,  applied  by  petition  to  have  the  claim  of  the  said 
Gates  upon  the  promissory  notes  in  question  disallowed,  on  the  ground  that  the 
title  by  which  he  claimed  the  same  was  champertous  and  void. 
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I'riiiiilfoot,  •!.,  oil  till)  Hiiiil  application,  l)y  onU'r  ilivtcil  'Jiird  Octohur,  1H80, 
U(lju(lt(t'>i  tii.it  OiituH'rt  title  Co  tlio  Miiid  iioti'H,  iiiiiiur  tliii  nurcoiiiiMit  aforomviii, 
WAH  cliainpiu'toim  aiiil  void,  ami  tlnvt  lie  <'oiild  not  prove  in  the  adininiHtration 
by  virtue  of  IiIh  title  thereto,  hut  he  held  that  the  adiniiiiMtration  order  of  I'.tth 
Hepteinber,  IHH4,  wait  for  the  Imiieflt  of  all  the  ureditorH  of  the  eHtatuof  Ouiinon, 
deceuHed,  one  of  whom  had  |)roved  a  ulaiiii  anil  he  therefore  refiued  to  «et  it 
Uiide.     (ilt-'ported  Li  Oat.  UeportH,  p.  70.). 

Neither  p.irty  appealed  from  thin  order.  Tliprou|)oii  OatcH  redelivered  the 
notes  to  Howland  A  Co.,  who  up  to  tliiH  time  had  heen  in  no  way  party  or 
privy  to  tlie  proeeediiif^H  for  udiiiiniHtriitioii.  The  h\\  yearH  allowance  by  the 
Ktatute  'if  liiinitulionH  had  expired  before  the  iioteH  were  redelivered,  but  not 
before  the  date  of  the  adiiiiiiistration  order.  The  reference  hud  not  been  con- 
cliuleil,  nor  any  report  made  by  the  MaHter.  The  retipundentH  then  applied  for 
liberty  to  come  in  and  prove  their  claim  on  the  noteH,  and  the  Muntur  allowed 
them  to  do  bo.     From  this  ruling  the  appellant  appealed. 

While  the  last  mentioned  appeal  whh  poiiilinj,',  the  reHpondents  came  before 
the  aaid  Master  to  prove  their  claim,  piirHuant  to  the  Haid  leave  granted,  and 
the  MaHter  allowed  their  claim  upon  the  Baid  promiuHory  notes.  From  this 
allowance  the  appellant  appealed,  and  the  hiHt  iiieiitioned  appeal  came  on  for 
argument  at  the  Hainc  time  au  the  apppeal  from  the  MaHter'M  exercise  of  discre- 
tion in  granting  leave  to  the  rcHpondonts  to  prove  their  claim.  Both  appeals 
were  dismiiiHcd  by  Proudfoot,  J.,  who  held  that  the  order  for  administration 
prevented  the  bar  uf  the  Ktatute  of  Limitations;  and  that  II.  A  ('o.  mi^ht 
assert  their  title  to  the  notes  and  prove  on  them,  notwithstanding  the  former 
agreement  with  U.,  which  ho  had  already  held  to  be  champertous.  This 
judgment  was  atllrmed  by  the  Court  of  Appeal  for  Ontario. 

Un  appeal  to  the  Supreme  Court  of  Canada  Held  that  the  appeal  should  be 
dismissed. 

Per  Gwynno,  J.— I  am  unable  to  perceive  upon  what  right  the  maker  of 
an  unquestionably  valid  note  or  his  personal  representative  can  in  any  pro- 
ceeding taken  by  the  payee  to  recover  upon  the  note,  institute  an  eiujiiiry  as  to 
what  the  payee  may  have  done  with  tbe  note  in  the  interval  elapsing  between 
the  making  of  the  note  and  the  proceeding  taken  to  recover  payment  of  it. 
Howland  &  Co.  who  are  the  payees  of  the  note,  cannot  as  it  appears  to  me  be 
affected  by  the  adjudication  in  the  proceeding  instituted  by  Gates,  to  which 
they  were  not  a  party,  and  while  the  administrator's  order  remains  in  force 
they  are  entitled  to  prove  the  debt  represented  by  the  notes  and  to  the  benefit 
of  that  order  in  preventing  the  Statute  of  Limitations  to  run.  If  a  champer- 
tous dealing  in  respect  of  the  notes  between  Howland  &  Co.  and  Gates,  could 
affect  their  right  to  prove  they  must  have  a  right  to  insist  that  the  dealing  was 
not  affected  with  the  vice  of  champerty,  notwithstanding  the  adjudication  on 
the  tender  of  proof  by  Gates.  And  if  it  were  necessary  to  decide  that  point,  I 
should  be  of  opinion  that  in  the  transaction  with,  Gates,  there  was  no 
champerty.  A  promissory  note  in  the  hands  of  the  payee  is  as  much  a  piece 
of  property  as  an  acre  of  land,  or  a  horse,  a  quantity  of  merchandise,  or  any 
Other  chattel  and  the  agreement  made  between  Howland  &  Co.  and  Gates  in 
respect  of  the  notes  upon  the  occasion  of  their  being  transferred  to  him  under 
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tho  upocittl  aKiiMMnciit  in  oviiloiico,  wm  no  more  clmmportoiu  tlmn  would  a  lik& 
KKruumuiit  liiivo  hwn  in  ciimc  ilm  iiropiirty  triuiHforrcil  liiid  lu'on  i\n  acriMif  Innil, 
a  liorHo.  n  (|imiitity  of  inerclniMiliHn  or  any  otiior  cliattcl.  Morcovor  tli.'  nuvktr 
of  till)  iiotu,  or  liiH  porHoniil  ruproMiMitntivo,  wlio  diil  not  dlMputi'  thoir  lialiility 
upon  tlio  noto«,  had  no  ri>{lit  aH  it  appcarn  to  nio,  to  inatitutu  an  ou<|iiiry  an  to 
what  wore  tlio  tt'rniH  aH  between  the  payee*  and  their  transferee  upon  which 
the  notoH  were  tranMforrod  to  the  holder. 

Preient :  Strong,  Fournier,  Ti\aclu'riMvn  and  (Jwynnf,  J.J. 

Cannon  v.  Howland.— 11th  Juno,  iHi^'j. 

Chancery,  Court  of 

See  COURT  OF  CHANCERY. 

Charitable  Trwsi—Grant  to   Totmshlp  of  L,i,uJ  /,>,'   Srhnol 

Charitahle    Ti-mt— Acceptance  of  by   ii'at)tecH--Diiicrd[oii 
of  Trustees — Doctrine  of  cyprt^s. 

Hy  the  patont  or  «rant  of  the  township  of  CornwalliH,  in  Kind's  county, 
N.  S.,  made  in  17tll,  four  hundred  acreH  of  land  were  .lenlarcd  to  ho  "  for  tllj 
•ohool."     By  a  suhHcpient  j^rant  from  the  Crown  in  17'.M),  the  said  four  hundre.l 
acroH  wore  declared  to  be  vested  in  the  rector  and  wardens  by  name  of  the 
church  of  Ht.  John  in  the  said  towimhip,  and  the  rector  and  wardens  of  tlio 
said  church  for  the  time  bein^;,  in  special  trust,  to  and  for  the  uhb  of  one  or 
more  school  or  schools,  as  may  ho  di>eme<t  iiccossary  by  the  said  trustees,  for 
the  convoniencyand  benedtof  all  the  inhabitants  of  the  said  township  of  c'orn- 
wallis,  and  in  trust  that  all  schools  in  said  township  furnished  or  supplied  with 
masters  qiialillod,  ai^rt'cablo  to  the  laws  of  this  province,  and  contracted  with 
for  a  term  not  less  than  one  whole  year,  shall  be  entitled  to  an  wpial  share  or 
proportion  of  the  rents  and  proHts  arising  from  said  school  lands,  provided  the 
masters  or  teachers  thereof,  shall  receive  and  instruct  free  of  expense,  such 
poor  children  as  may.bo  sent  them  by  the  said  trustees.     There  were  no  words 
in  the  last  mentioned  «rant  which  would  make  the  estate  thereby  conveyed  an 
estate  of  iiiheritiincu.     The  yrantces  took  possession  of  the  land  mentioned  in 
said  «niiit,  and  Ihoy  and  their  successors  in  ottice  have  ever  since  remained  in 
possession  of  it ;  and  until  the  year  1873,  the  rents  and  profits  arising  from  sucli 
land,  were  distributed  amonj,'  the  schools  of  saitl  township,  and  poor  children 
sent  by  the  trustees  to,  and  educated  in  said  schools  accordin«  to  the  terms  of 
the  trust. 

In  1873,  however,  the  then  trustees  discontinued  such  distribution,  and 
allowed  the  funds  realized  from  said  lands  to  accumulate,  the  reason  alleged 
therefor  bein^,  that  the  schools  of  the  township  had  become  so  numerous  that 
the  sum  apportioned  to  each  would  be  too  small  to  bo  of  use,  and  also  that  under 
the  free  school  system  all  the  poor  children  of  the  township  were  educated  free 
of  expense,  and  the  object  for  which  such  funds  had  previously  been  supplied 
no  longer  existed. 

The  present  defendants  were  invested  with  the  said  trust  in  1879,  when  the 
revenue  of  the  said  lands  had  accumulated  until  they  amounted  to  over  »1,'200. 

CAS.  DIO. — 8 
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Sliortly  after  they  became  such  trustees  it  was  determined  to  bnild  a  school 
house  in  a  certain  district  in  the  said  township  with  the  money.  A  meetinnof 
the  vestry  of  the  churcli  was  held,  and  a  resolution  passed  authorizinj^  such 
school  house  to  be  built  on  land  leased  from  the  church.  The  school  was  to 
be  non-sectarian,  but  after  school  hours  any  of  the  children  that  wished  could 
receive  instruction  in  the  doctrines  of  the  Church  of  England. 

In  a  suit  to  restrain  the  defendants  from  using  the  trust  funds  to  build 
such  schoolhouse,  and  praying  for  an  account, 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  and 
restoring  that  of  the  court  of  first  instance,  that  the  trustees  had  no  dis- 
cretion as  to  the  application  of  the  trust  funds,  but  were  bound  to  distribute 
them  among  all  the  schools  of  the  township,  which  would  be  entitled  to  par- 
ticipate under  the  terms  of  the  trust,  however  wanting  in  utility  such  a 
disposition  of  said  funds  might  be. 

Held,  also,  that  the  Attorney-General  of  the  province  was  the  proper  person 
to  brin>4  this  suit. 

Held,  per  Strong,  J.,  that  in  interpreting  the  truat,  in  order  to  explain  the 
apparent  repugnancy  in  the  grant  in  providing  that  the  rents  were  to  be  dis- 
tributed among  one  or  more  s'-hools,  etc.,  and  also  among  all  the  schools  in  the 
township,  the  probable  condition  of  the  township  in  respect  to  the  number  of 
schools  therein,  at  the  time  the  grant  was  made,  coupled  with  the  long  con- 
tinued usage  which  has  prevailed  in  the  manner  of  administering  the  trust, 
could  be  considered  as  a  rule  of  guidance  for  such  interpretation. 

Held,  also,  per  Strong,  J.,  that  under  the  doctrine  of  cyprk,  a  reference 
might  be  made  to  the  master  to  report  a  scheme  for  the  future  administration 
of  the  charity. 

Attorney-General  v.  Axford.— 12th  May,  1885— xiii.  294. 

Charter — Of  incorporated  company — Forfeiture  of,  for  non-per- 
formance of  condition  precedent  to  legal  organization  of 
company — -Proceedings — Form   of  —  Scire  facias  —  44    V. 
c.  6  (D.)— R.  S.  C.  c.  21,  s.  4— C.  C.  P.  Art.  997  et  seq. 
See  CORPORATIONS,  48. 

Charter  Party^ 

See  SHIPS  AND  SHIPPING,  4,  8,  11. 

Chattel  Mortgage — Passing   after  acquired  ])roperty — Partus 

seqaitur  ventrem  —  Novas  actus  interveniens —  Trover 

afjainsi  sheriff. 

The  plaintififs  were  the  grantees  and  one  Hackett  the  grantor  in  a  bill  of 
sale,  by  "ray  of  mortgage,  which  conveyed  among  other  property,  four  horses. 
In  the  mortgage  there  was  a  proviso  that  until  default  Hackett  might  remain 
in  possession  of  all  the  property  mortgaged,  but  with  full  power  to  the  plain- 
tiffs, in  default  of  payment,  to  take  possession  and  dispose  of  the  property  as 
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they  should  see  fit.  After  default  in  payment  of  principal  and  interest,  a 
mare,  one  of  the  four  horses  described  in  the  mortga^^e,  dropped  a  foal.  This 
foal,  together  with  a  hor-ie  which  was  also  in  possession  of  Hackett,  but  as  to 
which  no  question  was  raised,  it  not  beinf,'  one  of  the  liorses  comprised  in  the 
niorttjage,  was  seized  by  defendant  (sheriff)  under  an  execution  against 
Ilackett. 

On  appeal  from  the  Supremo  Court  of  New  Brunswick  (see  4  Puf^s.  &  Bur. 
246)  Held,  that  it  beinj,'  established  by  the  evidence  that  the  foal  was  dropped 
after  default  made  and  therefore  while  plaintiffs  were  owners  and  entitled  to 
possession  of  the  mare,  such  foal  was  their  property — pardtn  scqnitiir  veiUrem, 
The  following  judj^iment  was  rendered  by  Sir  W.  J.  Ritchie,  C.J. : 
One  Hackett  made  a  chattel  mortt^aj^e  to  the  defendants  dated  4th  Sep- 
tember, 1875,  whereby  he  bar),(ained  and  sold  "all  my  household  furniture  of 
every  kind  and  description,  as  also  all  stoves  ar.d  kitchen  utensils,  together 
with  all  crockeryware,  beds  and  bedding,  also  four  liornen,  one  cow,  two 
wagi^ona,  one  coach,  harnesses,  also  all  li(iuor8,  notes,  and  any  and  all  other 
pjrsoiial  property,  of  every  nature,  kind  and  description  owned  or  to  be  owned 
by  me,  including  any  and  all  renewal  stock  or  stocks  to  be  purchased  by  me 
the  said  Thomas  Hackett." 

"And  provided  also  that  until  default  the  said  Thomas  Hackett  may  remain 
in  possession  of  all  the  property  iiereby  mortgaged  or  intended  so  to  be,  but 
with  full  power  to  the  said  John  W.  Nicholson  and  John  James  E'raser  and 
E.  Byron  Winslow,  their  survivors  or  survivor,  or  the  executors  or  adminis- 
trators of  such  survivor,  in  default  in  payment  of  the  said  several  sums  of 
money  so  secured  by  said  several  mortgages  before  referred  to,  or  in  case  any 
of  the  said  property  hereby  mortgaged  should  be  attached  or  seized  by  any 
other  creditors  or  creditor  of  the  said  Thomas  Hackett,  or  for  any  other  good 
cause  that  then  or  in  any  or  either  of  such  cases  the  said  John  W.  Nicholson 
and  John  James  Fraser  and  E.  Byron  Winslow,  the  survivors  or  survivor  of 
them  or  the  executors  or  administrators  of  such  survivor  may  immediattly 
take  possession  of  the  whole  of  the  property  hereby  mortgaged,  and  sell  and 
dispose  of  the  same  in  such  manner  as  they  may  consider  best  and  to  retain 
the  proceeds  after  deducting  all  expenses  towards  liquidating  said  indebtedness 
secured  by  said  mortgages  according  to  their  priority  on  the  registry  as  afore- 
said, and  also  any  further  indebtedness  of  or  claims  against  the  said  Thomas 
Hackett,  which  the  said  John  W.  Nicholson  may  have  for  advances,  notes 
indorsements  or  otherwise  and  whether  the  same  have  matured  or  not,  and 
any  surplus  to  be  paid  to  the  said  Thomas  Hackett,  his  executors,  adminis- 
trators or  assigns." 

The  defendant  as  sheriff  of  the  county  of  York,  seized  under  a  writ  of 
./(.  /((.  against  Hackett,  a  horse  and  a  colt.  No  (juestion  is  now  in  controversy 
as  to  the  horse,  but  plaintiffs  claim  the  colt  as  their  property,  which  claun 
was  reco-.^nized  by  the  Supreme  Court  of  New  Brunswick  and  a  verdict  for  it 
was  given  in  the  plaintiff's  favour  and  confirmed  by  that  court.  B'rom  this 
judgment  the  present  appeal  is  taken.  The  colt  was  a  progeny  of  a  mare,  one 
of  the  four  horses  mentioned  in  the  bill  of  sale,  and  was  foaled  in  May,  1878, 
about  32  months  after  date  of  bill  of  sale.     At  the  time  this  colt  was  foaled 
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it  is  quite  evident,  from  the  evidence  of  Hackett  and  Winslow,  and  from  the 
terms  of  the  mortf{a>»e  in  evidence,  that  tliere  mnst  have  been  default  in 
payment  of  both  principal  and  interest  money  secured  by  the  chattel  mort^,'atje, 
and  therefore  it  is  clear  plaintiffs  were  at  law  the  absolute  owners  of  the  mare 
and  entitled  to  take  possession  and  dispose  of  hei"  at  any  moment  they  thought 
fit,  and  the  foal  havintj  been  dropped  while  plaintiffs  were  such  owners  of  the 
mare,  the  colt  necessarily  was  their  property — pdrtim  seqiiitur  I'entrem—Mid  so  no 
question  as  to  after  ac(]uired  property  as  to  the  colt  arises,  and  no  other 
question  has  been  raised  in  this  case.  It  is  clear  therefore  defendant  was  not 
justified  in  seizins^  and  sellint,'  under  a  ji.  fa.  against  Hackett  the  plaintiff's 
property,  and  therefore  they  were  clearly  entitled  to  recover,  and  the  verdict 
and  judgment  in  the  court  below  was  quite  correct.  The  appeal  must  be 
dismissed  with  costs. 

Temple  y.  Nicholson.— 3rd  March,  1881. 

2.  Riirlits  of  the  Crown  as  a<;ainst  mortiraijee  for  slidaire  dues. 

•  Sec  PETITION  OF  RIGHT,  18. 

3.  Security   for    after    acquired   prope^iy — Agreement   not    to 

register — Assignment  in  trust  by  mortgagor — Legal  title  of 
trustee  in  goods  mortgaged — Eqitituhle  title  of  mortgagee — 
Priority. 

Tn  May,  1880,  the  defendant  Davidson,  being  indebted  to  the  plaintiffs  in 
the  sum  of  $8,000,  gave  them  a  chattel  mortgage  on  all  his  stock  in  trade, 
chattels  and  effects  then  being  in  the  store  of  the  said  defendant,  Davidson,  on 
Granville  street,  in  the  city  of  Halifax;  and  by  the  said  mortgage  the  said 
defendant  further  agreed  to  convey  to  the  plaintiffn  all  stock  which  during  the 
continuance  of  the  said  indebtedness  he  might  purchase  for  the  purpose  of  sub- 
stituting in  place  of  stock  then  owned  by  him  in  connection  with  his  said 
business.  These  goods  were  never  so  conveyed  to  the  plaintiffs.  By  the  terms 
of  the  mortgage  the  debt  due  to  the  plaintiffs  was  to  be  paid  in  three  years,  in 
twelve  equal  instalments  at  specified  times,  and  if  any  instalment  should  bo 
unpaid  for  fifteen  days  after  becoming  due,  the  whole  amount  then  due  the 
plaintiffs  would  become  immediately  payable,  and  they  could  take  possession 
of  and  sell  the  said  mortgaged  goods.  It  was  further  agreed  between  the  said 
defendant  and  the  plaiutiffs  that  to  save  the  business  crodit  of  Davidson  the 
said  mortgage  was  not  to  be  filed  and  was  to  be  kept  secret ;  and  it  was  not  filed 
until  Dec.  12th,  1881.  On  the  13th  Dec,  1881,  Davidson  made  an  assignment 
of  all  his  property,  real  and  personal,  to  the  defendant  Forsyth  in  trust  for  the 
benefit  of  his  (Davidson's)  creditors,  and  such  trust  deed  was  executed  by 
Davidson,  Forsyth,  and  one  of  Davidson's  creditors,  and  subsequently  by  a 
number  of  other  creditors.  At  the  time  of  the  excution  of  this  deed  Forsyth 
had  no  notice  of  the  mortgage  to  the  plaintiffs.  Forsyth  took  possession  l  r 
the  goods  in  the  store  on  Granville  street  and  refused  to  deliver  them  to  the 
plaintiffs,  who  demanded  them  on  December  11th,  default  having  been  made  in 
the  payments  under  the  mortgage,  and  the  plaintiffs  brought  this  suit  for 
the  recovery  of  the  goods  and  an  account.     Previous  to  the  suit  being  com- 
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menced  the  defendant  Forsyth  delivered  to  the  plaintiffs  a  small  portion  of  the 
goods  in  the  store,  which,  as  he  alleged,  were  all  that  remained  from  the  stock 
on  the  premises  in  May,  1880. 

Held,  affirming  the  judgment  of  the  Supremo  Court  of  Nova  Scotia, 
Strong,  J.,  disseiting,  that  the  legal  title  to  the  property  vested  in  the  defen- 
dant must  prevail,  the  plaintiff's  title  being  merely  equitable  and  the  equities 
between  the  parties  being  equal. 

HcAIlistep  Y.  Forsyth.— xii.  1. 

4.    Insicficient  description  of  goods  —Com.  Stdts.  Man.  c.  49,  s.  5. 

One  Louisa  Black  was  indebted  to  the  plaintiff  in  the  sum  of  ^1,000,  or 
thereabouts,  and  to  secure  the  debt  gave  the  plaintiffs  a  chattel  mortgage  on 
her  stock  in  trade.  In  such  mortgage  the  goods  were  described  as  "  all  and 
singular  the  goods,  chattels,  furniture,  and  household  stuff  hereinafter  parti- 
cularly mentioned  and  described,  and  particularly  mentioned  and  described  in 
the  schedule  hereunto  annexed  marked  A.,  all  of  which  goods  and  chattels  are 
now  riituate  and  lyiu'^  on  the  premises  situate  in  a  building  on  the  east  side  of- 
Maine  street,  in  the  city  of  Winnipeg,  on  *he  Grace  Church  property,  and  now 
being  occupied  by  the  said  Louisa  Black  as  a  millinery  store  and  dwelling, 
which  said  building  may  be  more  particularly  known  as  number  two  hundred 
and  ninety-one  (21)1)  Main  street,  in  the  said  city  of  Winnipeg."  The  schedule 
was  merely  a  list  of  the  various  articles,  as  so  many  yards  of  ribbon,  or  cloth, 
with  the  price  opposite  each  item.  In  many  instances  articles  were  mentioned 
with  figures  before  them  and  figures  after  them,  so  that  only  a  person 
acquainted  with  the  character  of  the  goods  could  tell  anything  about  the 
quantities.  The  defendants  were  also  creditors  of  the  said  Louisa  Black  and 
having  obtained  judgment  on  their  respective  debts,  issued  executions  under 
wliicli  the  sheriff  seized  the  goods  on  the  said  premises.  No.  291  Main  street. 
The  plaintiffs  claimed  that  the  goods  seized  belonged  to  them  under  the  said 
.  chattel  mortgage  and  the  title  to  them  was  tried  before  the  Chief  Justice  of  the 
Court  of  Queen's  Bench  of  Manitoba,  in  chambers,  when  judgment  was  given 
for  the  defendants,  the  Chief  Justice  holding  the  chattel  mortgage  void,  both 
under  the  statute  of  Eliz.,  and  under  ch.  49  of  the  Consolidated  Statutes  of 
Manitoba.     The  Court  of  Queen's  Bench  refused  to  set  this  judgment  aside. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  affirming  the 
judgment  of  the  court  below.  Strong  and  Henry,  JJ.,  dissenting,  that  the 
description  of  the  goods  was  not  such  that  they  might  be  readily  and  easily 
distinguished,  and  the  mortgage  was  therefore  void  against  the  execution 
creditors. 

HcCall  Y.  Wolf— 12th  May,  1885— xiii.  130. 
6.    Mortgage  given  by  Insolvent  Company — Preference. 

See  FRAUDULENT  PREFERENCE,  4. 

6.    Condition  against  Assignment  in  Policy  of  Insurance — Chattel 
Mortgage  not  a  breach  of. 

See  INSURANCE,  FIRE,  16. 
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7.  Fraiulideni  as  against  creditors — Assignment  in  trust  by  mort- 

gagor— Suit  bij  creditors  to  set  aside  mortgage — Mortgagees 
not  inclwled  as  plaintiff's — Trust  deed  not  attacked. 

Where  a  trader  who  was  in  insolvent  circumHtancea  had  ){!ven  a  chattel 
mortgage  on  his  stock  in  trade  to  secure  a  debt,  and  shortly  after  executed  an 
as-signment  in  trust  for  the  benefit  of  his  creditors, 

Held,  affirming  the  judgment  of  the  courts  below,  that  the  mortgage  was 
void  under  the  statute,  and  that  certain  simple  contract  creditors  of  such  trader 
could  maintain  a  suit,  on  behalf  of  themselves  and  all  other  creditors  except 
the  mortgagees,  to  set  aside  the  mortgage  without  including  the  mortgagees  as 
plaintiffs,  and  without  attacking  the  assignment  in  trust. 

McCall  V.  McDonald.— xiii.  247. 

8.  AsHignment  by  directors  of  a  joint  stock  company  ui'  ail  estate 

and  property  to  trustees  for  benefit  of  cre<litors — Qiutre,  is 
such  an  assignment  witliin  R.  S.  O.  cliapter  119  (Ont.  Chattel 
Mortgage  Act)  ? — Description  of  property  sufficient  under 
section  2ii—Mv('idl  it  Wolf  13  Can.  S.  C.  130  approvetl 
and  distinguished. 

See  CORPOKATIONS,  30. 

9.  Possession  of  goods  under — Right  of  mortgagor  to  sell — proviso 

as  to — Ordinary  course  of  trade — Seizure  of  goods  under 
execution — Justifiud ion  for. 

In  a  chattel  mortgage  containing  no  redemise  lause  there  may  be  an 
implied  contract  that  the  mortgagor  shall  remain  in  possession  until  default, 
of  equal  efficacy  witli  an  express  clause  to  that  effect ;  and  such  an  implied 
contract  necessarily  arises  from  the  nature  of  the  instrument,  unless  it  be  very 
expressly  excluded  by  its  terms.  Porter  v.  Flintoff  (G  U.  C.  C.  P.  335)  distin- 
guished. 

In  a  chattel  mortgage  of  the  stock  in  trade  and  business  effects  of  a  trader 
there  was  a  proviso  to  the  effect  that  if  the  mortgagor  should  attempt  to  sell  or 
dispose  of  the  said  goods  the  mortgagee  might  take  possession  of  the  same  as  in 
case  of  default  of  payment. 

Held,  that  this  proviso  only  prohibited  tho  sale  of  the  goods  other  than 
in  the  ordinary  course  of  business.     (Ritchie,  C.J,,  voutru.) 

The  mortgagee  of  the  chattels  seized  the  mortgaged  goods  under  an  execu- 
tion in  a  suit  for  the  debt  secured  by  the  mortgage.  The  execution  was  set 
aside  as  being  against  good  faith.  In  an  action  for  the  wrongful  seizure  and 
conversion  of  the  goods. 

Held,  that  the  mortgagee  could  not  justify  the  seizure  under  the  mortgage. 

Dedrick  v.  Ashdown.— xv.  227. 
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10.  Action  to  net  (isule — Frawlident  as  (ujainst  creditors— -Li  Eliz. 

c.  0 — R'Hjht  of  creditor  of  mort(/(i(jor  to  redeem. 

Plaintiffs,  having  recovered  judj^ment  against  one  H.,  isened  execution 
under  which  the  sheriff  professed  to  sell  certain  goods  of  H.,  and  gave  a  deed 
to  plaintiffs  conveying  all  the  "  share  and  interest  "  of  H.  in  the  goods.  Six 
months  before  the  recovery  of  the  plaintiffs'  judgment,  H.  had  made  a  mortgage 
covering  all  the  goods  proposed  to  be  sold  by  the  sheriff.  The  plaintiffs  filed  a 
bill  to  set  this  mortgage  aside  as  fraudulent  under  the  statute  of  Eliz.,  and 
fraudulent  in  fact.  The  court  below  held  the  mortgage  good  and  dismissed 
the  bill. 

Held,  affirming  this  judgment,  that  no  fraud  being  shown  and  the  plain- 
tiffs not  offering  to  redeem  the  mortgage,  the  action  was  rightly  dismissed. 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Gwynne  and 
Patterson,  JJ. 

Halifax  Banking  Co.  v.  Matthew.— April  30,  1889 -xvi.  721. 

11.  Bill  of  sale — Rculxtrij — Defective   affidavit — A^mjnment  for 

benefit  of  credlton^ — Writ  of  execution — Sujnatiire  of  pro- 
thonotary — Seal  of  court. 

Au  assignment  of  personal  property  in  trust  to  sell  the  same  and  apply 
the  proceeds  to  the  payment  of  debts  due  certain  named  creditors  of  the- 
assignor  is  a  bill  of  sale  within  section  1  of  the  Nova  Sootia  Bills  of  Sale  Ant, 
R.  S.  N.  S.  5th  ser.  c.  92,  it  not  being  an  assignment  for  the  general  benetit  of 
creditors  and  so  excepted  from  the  operation  of  the  Act  by  section  10. 

The  omission  of  the  date  and  words  "before  me"  from  the  jurat  jf  an 
affidavit  accompanymg  a  bill  of  sale  under  section  4  of  the  said  Act  makes  such 
affidavit  void  and  the  defect  cannot  be  supplied  by  parol  evidence  in  proceed- 
ings by  a  creditor  of  the  assignor  against  the  mortgaged  goods.  Gwynne,  .J., 
dissenting. 

Per  Gwynne,  J. — Section  -1  of  the  Act  only  applies  to  bills  of  sale  by  way 
of  chattel  mortgage  and  not  to  an  assignment  absolute  in  its  terms  and  upoa 
trust  to  sell  the  property  assigned. 

Archibald  y.  Hubley.— xviii.  110. 

12.  Chattel  tnortcjage— Renewed — One  year  from  date  of  filinfj — 

Description  of  goods — Sufficiency  of. 

The  ordinance  of  the  North-West  Territories  relating  to  chattel  mort- 
gages (Ordinance  of  1881,  No.  5)  provides  by  section  9  that  "every  mortgage 
tiled  in  pursuance  of  this  ordinance  shall  cease  to  be  valid  as  against  the  cred- 
itors of  the  persons  making  the  same  after  the  expiration  of  one  year  from  the 
filing  thereof,  unless  a  statement,  etc.,  is  again  tiled  within  thirty  days  next 
preceding  the  expiration  of  the  said  term  of  one  year."  A  chattel  mortgage 
was  tiled  on  August  12th,  1886,  and  registered  at  4.10  p.m.  of  that  day.  A 
renewal  of  said  mortgage  was  registered  at  11.49  a.m.  on  August  12th,  1887. 
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Held,  aflirniin^  the  decision  of  the  conrt  below,  that  the  renewal  wan  filed 
within  one  year  from  the  date  of  the  filing  of  the  orij^inal  morti^a^e  aa  provided 
by  the  ordinance. 

Per  Patterson,  J. — In  computing  the  time  mentioned  in  this  section,  the 
day  of  the  original  filing  should  bo  excluded,  and  the  mortgagee  would  have 
had  the  whole  of  the  I'itli  August,  1887,  for  filing  the  renewal. 

Section  0  of  the  same  ordinance  provides  that :  "  All  the  instruments 
mentioned  in  this  ordinance,  whether  for  the  mortgage  or  sale  of  goods  and 
chattels,  shall  contain  such  suflicient  and  full  description  tliereof  that  tho 
same  may  bo  readily  and  easily  known  and  distinguished."  Tii(>  duscription 
in  a  chattel  mortgage  was  as  follows  :  "All  and  singular,  tho  goods,  chattels, 
stock-in-trade,  fi.Ktures,  and  store  bnilding  of  the  mortgagors,  used  in  or  per- 
taining to  their  business  as  general  mercliants,  said  stock-in-trailo  consisting 
of  a  full  stock  of  general  merchandise  now  being  iu  the  store  of  said  mort- 
gagors on  the  north  half  of  section  six,  township  nineteen,  range  twenty-eight 
west  of  the  fourth  principal  meridian." 

Held,  affirming  the  decision  of  the  court  below  (1  N.  W.  T.  Kcp.  No.  1, 
p.  88)  that  the  descriptiou  was  sufficient,  McCoU  v.  ]\'oti}\  13  Can.  H.  C.  R. 
130  (see  Chattel  Mortgage,  4)  distinguished.  Ilovey  v.  WhitUuj,  1-1  Can, 
S.  C.  R.  615  {see  Corporations,  30)  followed. 

Present : — Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

Thomson  v.  Quirk.— June  llth,  iHrt!)— xviii.  ()95. 

13.  BUI  of  sale — Affidavit  of  bonajiiles — Ailhcrence  to  statidory 

form — Proof  of  execution — Attesting  witness. 

Where  an  affidavit  of  hoiui  jideH  to  a  bill  of  sale  stated  that  the  sale  was  not 
made  for  the  purpose  of  holding  or  enabling  the  bargainee  to  hold  the  goods 
mentioned  therein  against  the  creditors  of  the  bargainor,  while  the  form  given 
,  in  the  statute  uses  the  words  "  against  (iiiij  creditors  of  the  bargainor,"  such 
violation  did  not  avoid  the  bill  of  sale  as  against  oxecution  creditors,  the  two 
expressions  being  substantially  the  same.     Gwynne,  J.,  disoenting. 

The  statute  requires  the  affidavit  to  be  made  by -a  witness  to  the  execution 
of  the  bill  of  sale  but  as  attestation  is  not  essential  to  the  validity  of  the 
instrument  its  execution  can  be  proved  by  any  competent  witness. 

Judgment  of  the  Supreme  Court  of  the  N.W.T.  affirmed. 

Emerson  v.  Bannerman.— xix.  1. 

14.  Preference   given   by — Pressure — Intent —   49  V.  c.  45,  s.  2, 

(Man.) 

See  ASSIGNMENT,  21. 

15.  Fraud  against  creditors — Prior  agreement — Additional  chat- 

tels in  mortgage — Effect  of 

B.  sold  a  quantity  of  machinery,  tools  and  fixtures  to  one  P.  for  $8,120.90. 
The  goods  were  in  a  factory  owned  by  B.  and  were  to  be  paid  for  by  monthly 
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payments,  extending  over  a  period  of  forty-eight  months.  P,  agreed  to  keep 
them  insured  in  favour  of  B.  and  to  give  B.  a  hire  receipt  or  chattel  mortgage, 
as  security  for  payment.  P.  was  put  in  possession  of  the  property,  and  received 
letters  from  B.  recommending  him  to  certain  merchants  in  Montreal,  und  he 
went  to  Montreal  and  purchased  goods  from  L.  among  others. 

Two  months  after  L.  sued  P.  for  the  price  of  goods  so  purchased,  amount- 
ing to  about  ftlOOO  and  after  being  served  with  the  writ  in  such  suit,  P.  gave 
B.  a  chattel  mortgage  on  the  goods  originally  purchased  and  other  goods 
which  it  was  alleged  would  have  been  included  in  the  purchase  from  B.  had  it 
not  been  claimed  that  they  were  not  in  the  factory  at  the  time,  but  were  after- 
war.  J  found  to  be  there.  P.  had  not  given  a  hire  receipt  or  chattel  mortgage 
at  the  time  of  the  original  purchase  from  B. 

L.  having  signed  judgment  against  P.  issued  execution,  and  caused  the 
mortgaged  goods  to  be  seized  thereunder.  On  the  trial  of  an  interpleader 
issue  to  try  the  title  in  said  goods,  judgment  was  given  in  favour  of  B.  for  the 
goods  originally  sold  to  P.  but  not  for  those  addcl  in  the  mortgage.  The 
Divisional  Court  held,  on  motion  to  set  aside  this  judi;ment,  that  the  mortgage 
was  void  for  the  inclusion  of  the  goods  not  mentioncl  in  the  original  agreement 
and  reversed  the  judgment  at  the  trial  in  B.'s  ravour.  This  decision  was 
alBnned  by  the  Cou't  of  Appeal  for  Ontario  On  appeal  to  the  Supreme  Court 
of  Canada — 

He  d,  that  the  judgment  of  the  Court  of  Appeal  should  be  affirmed. 

Present:  Ritchie  C.J.  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, JJ. 

Brown  v.  Lamoi  tague.— 20  C.  L.  J.  30G.— IJth  Juno,  1889. 

IG.  Waterlot  and  mill — Dealt  with  by  instrument  in  form  of  chattel 
mortgage — Sufficiency  of,  in  equity. 

See  VENDOR  AND  PURCHASER,  4. 

17.  Bill  of  sale — Ajfidavit  of  bona  fides — Adherence  to  statutory 
form — Description  of  grantor — R.  S.  xV.  S.  5th  Ser.  c.  92, 
ss.  4  and  11. 

The  Act  in  force  in  Nova  Scotia  relating  to  bills  of  sale,  R.  S.  N.  S.  5th 
Ser.  c.  'J2,  requires  by  section  4,  that  every  such  instrument  shall  be  accom- 
panied by  an  affidavit  by  the  grantor,  and  section  11  provides  that  the  affidavit 
shall  be,  as  nearly  as  may  be,  in  the  form  given  in  schedules  to  the  Act.     The 

form  prescribed  begins  as  follows :     I,  A.  B.,  of in  the 

county  of (occupation)  make  oath  and  say.     An  affidavit 

accompanying  a  bill  of  sale  having  omitted  to  state  the  occupation  of  the 
grantor — 

Held,  per  Strong,  Gwynne  and  Patterson,  JJ.,  that  as  the  affidavit  referred 
in  terms  to  the  instrument  itself,  in  which  the  occupation  of  the  deponent 
was  stated,  the  statute  was  complied  with. 
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Per  Tascherean,  J.,  The  oniiH  wfta  upon  the  i^crmns  attacking  the  bill  of 
Bale  to  prove,  by  direct  evidence,  that  the  grantor  had  no  occupation,  which 
they  had  failed  to  do. 

The  judjjment  of  the  Supreme  Court  of  Nova  Scotia  was  reversed. 

Smith  V.  McLean.— x\i.  855. 

18.  Preference — Bona  fide  advance — Consideration  partly  had — 
Efect  on  luhole  instrament — R.  S.  0.  1<SS7,  c.  12j^,  s.  ^. 

K.  being  in  insolvent  circumstances  applied  to  P.  his  uncle  for  a  loan  of 
95,000,  which  Vie  received,  P.  mort(;a^in^  his  house  for  part  of  the  amount 
and  »{ivinK  hi^iote  for  the  balance  which  K.  had  digcounted.  The  security 
for  this  loan  was  a  chattel  mortgage  on  U.'s  stock  of  goods  in  his  store.  The 
money  was  applied  by  R.  clnedy  in  taking  up  notes  made  by  him  and  indorsed 
by  Ills  relatives.  P.  knew  when  ho  advanced  the  loan  that  R.  was  insolvent, 
but  it  was  not  shown  that  he  knew  how  the  money  was  to  be  applied. 

R.  gave  another  chattel  mortgage  to  M.  for  another  loan  of  money  applied 
in  the  aame  way,  but  it  was  shown  that  part  of  the  loan  was  R.'b  own  money 
though  alleged  to  have  been  advanced  by  his  wife. 

An  action  was  brought  on  behalf  of  R.'s  creditors  to  have  these  mortgages 
set  aside  as  being  void  under  R.  S.  O.  1887,  c.  12-1,  s.  2,  and  at  the  trial  before 
the  Chancellor  both  were  set  aside.  The  Court  of  Appeal  reversed  the  decision 
setting  aside  the  mortgage  to  P.,  and  affirmed  that  setting  aside  the  mortgage 
to  M.,  holding  as  to  the  latter,  following  Commercial  Hank  v.  Wilson,  3  E.  & 
A.  Rep.  257,  that  the  mortgage  being  void  in  part  for  illegal  consideration 
the  whole  instrument  was  void. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  in  Campbell  v.  Putter- 
son,  18  Ont.  A))p.  R.  G4(i,  sub  nom.  Campbell  v.  Roche,  that  the  mortgage  to 
P.  being  given  for  an  actual  bona  ide  advance  the  provisions  of  section  2  of 
the  Ontario  statute  did  not  apply  to  it  especially  as  P.  was  not  shown  to  have 
had  knowledge  of  R.'a  motive  in  procuring  the  loan. 

Held,  also,  over-ruling  the  decision  in  Mader  v.  McKinnon,  18  Ont.  App. 
R.  010,  mb  nom.  McKinnon  v.  Roche,  in  ho  far  as  Commercial  Bank  v.  Wihon 
was  followed,  that  that  case  was  decided  under  the  statute  of  Eliz.  and  is  not 
now  law  under  the  Ontario  statute,  and  a  mortgage  may  be  set  aside  as  to 
part  and  maintained  as  to  the  remainder,  but  afiirming  the  judgment  of  the 
Court  of  Appeal  on  the  ground  that  the  evidence  showed  the  whole  of  the 
consideration  for  M.'s  mortgage  to  be  illegal  and  bad. 

Appeals  dismissed  with  costs. 

Present:  Strong,  C.J.,  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, J  J. 

Church— St.  Andrew's  Church,  Montreal. 
See  PEWHOLDER,  1. 
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Church — Coutinuiif, 

2.    Defend  ;nt  sued  an  trusteo  oi  property  lu'lontjin^f  to— Denial  of 
quality. 

S,-e  PETITORY  ACTION. 

8.    Church  rates— Action  for,  (P.  Q.)— Amount  under  82,000— Not 
appealable. 

See  JURISDICTION,  40. 

Circuit  Court,  P.  Q.— When  case  has  originated  in,  no  appeal  lies 
to  Supreme  Court. 

.SVe  JURISDICTION,  2(>. 

Clergyman— Diocesan  Chiu-ch  Society  of  N.  S.— Fund  for  distribu- 
tion among  clergymen — Rule  m  to  -  Construction  of. 
See  DIOCESAN  FUND. 

Coasting  Voyage— Time  policy  for. 

See  INSURANCE,  MARINE,  8. 

Cobourg  Harbour  Works. 

See  ACCRETION,  J. 

Collision. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  2. 

2.  With  anchor  of  vessel — Damages. 

Sec  MARITIME  COURT  OF  ONTARIO,  2. 

3.  Between  tug  towing  raft  and  tug  at  anchor  in  Detroit  River. 

See  MARITIME  COURT  OF  ONTARIO,  4. 

Colorable  Employment. 

See  ELECTION. 

Combination. 

See  PATENT  OF  INVENTION,  1,  4,  5,  7. 

Comity  of  nations  — Foreign  corporation  —  Contract  within 
Canada — Operating  telegraph  line  —  Exclusive  privilege 
— Restraint  of  trade. 

A  foreign  telegraph  company  has  a  right  to  enter  into  a  contract  with  a 
railway  company  in  Canada  for  the  exclusive  privilege  of  constructing  and 
operating  a  line  of  telegraph  over  the  road  of  such  railway  company  provided 
the  contract  is  consistent  with  the  purposes  for  wliich  the  foreign  company  is 
incorporated  and  not  prohibited  by  its  charter  nor  by  the  laws  of  the  province 
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of  CivniuLv  ill  wliich  tlie  cuntraot  is  made.    The  riuht  of  a  foreign  corporation 
to  enter  into  hucIi  a  contract,  and  carry  on  tlie  buHinotia  provided  for  thereby, 

iw  a  rif<lit  recotjiii/iMl  l)y  thti  comity  of  nations. 

Canadian  Pacific  Railway  Co.  v.  The  Wettern  Union  Telegraph  Co.— xvii.  151. 
Andtee  CONTK ACT,  30. 

Commission— Contract  to  sell  on. 

.S.Y  CONTRACT,  10. 

2.    To  exmnine  witnesses. 

Sre  INTEUUOOATORIE8,  2. 

8.    Of  renl  estate  agents  sellinof  lands. 
See  SALE  OF  LANDS,  12. 

Commissioner— Of  sewers— Under  R.  S.  N.  S.  c.  40. 

See  TRESPASS,  10.  . 

Common  Carriers — Contract  by  one  for  several — Bills  of  ladhn/ 
— 'Terms  of  contract — Custody  of  goods — Delivery — Kegli- 
fjence. 

Tlio  JM.  D.  T.  Co.,  tlirounh  one  B.,  contracted  with  H.  to  carry  a  quantity 
of  butter  from  London,  Ontario,  to  En(,'land,  and  tlie  bills  of  ludinj^  were 
signed  by  B.,  deacribinn  himself  as  agent  severally,  but  not  jointly,  for  the 
G.  W.  Ry.  Co.,  the  M.  D.  T.  Co.  and  the  G.  W.  S.  S.  Co.  named  as  carriers 
therein.  The  G.  W.  Ry.  Co.  were  to  carry  the  goods  from  London  to  the  Suh- 
pension  Bridge,  the  M.  D.  T.  Co.  from  the  Suspension  Bridge  to  New  York, 
and  it  was  then  to  be  delivered  to  the  S.  S.  Co.  for  carriage  to  England.  It  was 
provided  by  one  clause  in  the  bill  of  lading  that  if  damage  was  caused  to  the 
goods  during  transit  the  sole  liability  was  to  be  on  the  company  having  the 
custody  thereof  at  the  time  of  such  damage  occurring.  The  butter  was  carried 
to  New  York,  where  it  was  taken  from  the  car  and  placed  in  lighters  owned  by 
the  M.  D.  T.  company  to  be  conveyed  to  the  steamer  "  Dorset  "  belonging  to 
the  S.  S.  Co.  On  arriving  at  the  pier  whore  the  steamer  lay,  the  lighter  could 
not  get  near  enough  to  unload,  and  the  stevedore  in  charge  of  the  steamer  had 
it  towed  across  the  river  with  instructions  for  it  to  remain  until  sent  for.  The 
'•  Dorset  "  sailed  without  the  butter,  which  was  sent  by  another  steamer  of  the 
S.  S.  Co.  some  five  days  later.  The  butter  was  damaged  by  heat  while  in  the 
lighter. 

Held,  affirming  the  judgment  of  the  coi.rt  beiow,  that  the  M.  D.  T.  Co., 
having  made  a  through  contract  for  the  carriase  of  the  goods,  they  were  liable 
to  H.  for  the  damage,  aud  even  under  the  bill  of  lading  were  not  relieved  from 
liability,  as  the  butter  was  never  delivered  to,  and  received  by,  the  S.  S.  Co., 
but  was  in  the  custody  of  the  M.  D.  T.  Co.  when  the  damage  occurred. 

Merchants'  Despatch  Transportation  Co.  y.  Hately— xiv.  512. 
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2.    The  Crown  not  a  conunon  currier. 

Ste  PETITION  OF  RKHIT,  10.  II, 

RAILWAYB  AND  RAILWAY  COMPANIEH. 

Community— ANscfn  of  jiM  and  second  community — Travufer  of 
arrears  of  life-rent  hi/  wife  to  the  fjrandwn  of  her  second 
husband,  validity  of—Kdit  de  secondea  noccs,  Jo(JO—Arts. 
riro,  J.SJ  and  iiSd,  Custom  of  Paris,  and  Arts.  1700,  J.JOo 
and  774  0.  G.  (P.Q.)— Costs— Error  of  date  in  deed  of 
transfer. 

On  the  17th  February,  1841,  C.  and  wife  acknowledged  by  deed  that  they 
were  indebted  to  one  8.  N.,  widow  of  one  P.,  in  the  sum  of  »140,  due  to  her  late 
husband.  On  the  same  day  C.  and  wife,  tlio  son-in-law  and  dauniiter  of  8.  N. 
and  P.,  also  acknowledged  to  bo  indubted  to  H.  N.  in  an  annual  lifo-ient,  in  con- 
sideration of  certain  real  estate  «iven  to  thcni  previously  by  the  late  P.  and 
8.  N.,  by  deed  of  jjift,  Kith  February,  Irt.JO.  On  19tii  Februiiry,  1841,  the  widow, 
S.  N.,  married  one  J.  B.  L.  On  tiio  aiwt  .January,  ls70,  J.  B.  L.  and  his  wife, 
8.  N.,  transferred  to  P.  L.,  the  grandson  of  ,J.  B.  L.,  all  the  arruars  of  life-rent 
due  them  by  C.  and  his  wife  as  well  as  the  sum  of  §140,  beinj^  the  amount 
of  the  obligation. 

In  an  action  brought  by  P.  L.  again  U  C.  and  his  wife,  to  recover  £1,325  for 
2(;  years  of  said  life-rent,  and  ta.'i  for  tho  amoimt  of  the  obligation  of  the  17th 
February,  1841. 

Held— 1.  Afflrn;ing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (Appeal  side),  that  the  arrears  of  tho  life-rent  which  accrued  during  tho 
second  marriage  of  S.  N.  belonged  to  the  community  which  existed  between  her 
and  her  second  husband,  J.  B.  L.,  and  that  the  husband  as  head  of  tho  com. 
munity  could  legally  dispose  of  his  share  in  the  community,  viz.,  one  half  of 
said  arrears,  in  favour  of  his  grandson,  P.  L.,  but  the  transfer  as  to  the  other 
half  belonging  to  his  wife,  S.  N.,  was  null,  as  by  law  S.  N.  could  not  transfer 
to  any  of  her  husband's  descendants,  who,  in  such  a  case,  are  by  law  considered 
aa  persons  interposed  to  secure  directly  to  the  husband  a  benelit  which  cannot- 
bo  conferred  upon  him  directly.— Art.  774,  C.  C.  (P.Q.) 

2.  Reversing  the  judgment  of  tho  court  a  quo,  that  although  the  sum  of 
5fl40  formed  part  of  the  movables  belonging  to  the  first  community,  yet  the 
half  of  said  sum  belonging  to  S.  N.  at  the  time  of  her  second  marriage  formed 
.  part  of  the  second  community,  and  her  husband,  J.  B.  L.,  could  legally  dispose 
of  his  share  in  said  sum,  viz.,  $H5  in  favour  of  his  grandson,  the  transfer  of  the 
balance,  $105,  being  null  and  void. 

In  this  case  both  parties  appealed  to  tho  Supreme  Court,  and  tho 
respondents  having  succeeded  in  getting  the  judgment  of  the  court  a  quo 
reversed  on  the  second  point  and  confirmed  on  the  first  point,  were  allowed 
costs  of  a  cross  appeal. 

In  plaintiff's  declaration  it  was  alleged  that  the  arrears  of  rent,transfcrred 
to  him  and  which  he  claimed  from  defendants,  were  due  in  virtue  of  ajlife-rent 
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cDiiHtitutiMl  by  a  <lt>i>il  nf  ceHHion,  dfttecl  lt(t>)  Fubruftry,  iN'JH.and  in  the  Huiwriur 
Court,  nftvr  ar^iinicnt.n  iiiotluii  wu«  iiimlu  by  pUiiitiff  tixiiHcliarxo  the  ti'llliM 
iiiaMiiiiK'h  iiH  it  wiiH  itiHoovurt'tl  nt  thu  ar^iiiniMit  tbiit  a  uliTioal  error  of  a  MurioiiM 
nature  to  tbu  iiiturvH:)*  of  thit  pruMunt  plaiiitifT  had  iiiadvttrttMitly  crept  iiitooiiu 
of  the  authentic  documontM  invoked  by  the  pUintiff  in  Hupport  of  hi*  action, 
Huch  urror  \mun  uh  to  tho  dato  of  a  itortain  donation  upon  whicli  tlio  iiction  in 
in  liniy  baae>i ;  and  inatnimdi  uh  Huuh  clerical  urror  could  nicjMt  I'aHily  be 
remedied  by  ruferrin(<  to  thu  niinutu  of  the  notary  wlio  passed  tlie  dued  or 
otherwiHo,  thiH  motion  waH  granted,  and  a  Hocoml  motion  wan  maclu  by  the 
plivintilt' t/i  rcyir/Mc  i/'i/MfiKRv,  pniyim;  to  be  allowed  to  ammid  thu  declaration 
by  adding  under  count  No.  10  in  the  declaration  the  fullo\vin({,  to  wit :  "  That 
the  date  of  the  couHtitutinn  of  the  rent  above  niuntionod  waH  orronoounly 
iniaitioned  in  the  deed  of  trannfcr  above  related  uh  bein»<  mido  by  and  in  virtue 
of  t-ie  contract  of  marriage  of  the  said  A.  C,  dated  the  7th  February,  1H28. 

"  That  tlu)  Httid  coimtituted  rent  in  mado  by  a  deed  of  the  Ulth  February, 
IKiO,  HH  it  appears  from  an  authentic  copy  of  Huid  deed  forming  part  of  exhibit 
number  one  of  the  plaintitT  in  tliiH  cauHe,  and  that  thu  intuntinn  of  thu  i)artiefi 
to  thu  Raid  deed  of  trauHfur  at  thu  timu  of  thu  uxecution  thuruof  wan  to  trauHfer 
the  arruarH  of  rent  couHtitutcd  by  the  Haid  defendant  on  the  Kith  February, 
1H30.  The  said  rent  bcin({  the  only  one  duo  by  the  said  A.  C,  to  the  said  S.  N." 

Held,  adirmin^  the  judtitnent  of  the  courts  below,  that  the  error  in  the 
trauHfur,  as  to  the  date  of  the  deed  under  which  the  life-rent  was  due,  was  a 
mere  clerical  error.  There  was  no  other  life-rent  to  which  the  transfer  could 
apply  but  the  one  in  question.  The  claim  was  sufficiently  identified  by  the 
description  of  the  deeds  and  the  date  of  their  rc^^istration,  under  the  special 
allegations  of  the  plaintifl  and  the  evidence  which  he  has  adduced. 

Pilon  V.  Brunet— V.  818. 

2.    Movable  property  f^foverned  by  law  of  ownor'H  interniitioniil 
domicile.     Art.  12(50,  C.  C,  is  subject  to  Art.  6,  C  C. 
See  DOMICILE,  2. 

Commutation  Fund — MemJ»er  of  Synod — Trust,  construction  of 
—  Vested  rights — liij-hiw. 

The  sum  received  for  commutation  under  the  Clergy  Reserve  Act  was  paid 
to  tlie  Church  Society  of  the  Diocese  of  Huron,  upon  trust  to  pay  to  the  com- 
muting clergy  their  stipends  for  life,  and  when  such  payment  should  cease  theu 
*'  for  the  support  and  maintenance  of  the  clerj,'y  of  the  Diocese  of  Huron  in  such 
manner  as  should  from  time  to  time  be  declared  by  any  by-law  or  by-laws  of 
the  Synod  to  be  from  time  to  time  passed  for  that  purpose."  In  18(10,  a  by  law 
was  passed  providing  that  out  of  the  surplus  of  the  commutation  fund,  clert,'y- 
men  of  eight  years  and  upwards  active  service  should  receive  each  >200,  with 
a  provision  for  increase  in  certain  events.  In  1873,  the  plaintiff  became 
entitled  under  this  by-law,  and  in  187t5  tlie  Synod  (the  successors  of  the  Church 
Society)  repealed  all  previous  by-laws  respecting  the  fund,  and  made  a  different 
appropriation  of  it. 
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Commutation  Fund— (^nuihnixl. 

Held,  utUrmiii;<  tlio  judrtmont  of  the  Court  o(  appoal  for  Ontario, 
(Foiirnier  and  Honry,  JJ.,  iliHHuntinK),  tliat  uiKlur  tlio  ti«rniM  of  tlui  Irimt  there 
wiiK  no  contract  betwoon  tlio  plaintilT  ami  ilofoixlantit ;  tlio  triiHtooH  had  powor, 
from  timo  to  timp.to  paitH  by  lawH  roKulatinn  the  fund  in  <|uoation  and  niakiuK 
a  different  appropriation  of  it.  for  the  Mupport  and  inaintonanoo  of  the  tl.r«y 
of  the  dioooae,  and  the  plaintiff  inuHt  ho  aHHumud  to  havo  ac(:ept<'il  IiIh  Mtiprnd 
with  that  knowledge  and  on  that  condition.  See  case  um  reported  in  21»  (irant, 
848  and  0  Out.  App.  U.  411. 

Wright  V.  Inoorporated  Synod  of  the  DIocete  of  Huron— xi.  1)5. 

Companies'  Act,  1862  (Imp.)— OhUt  iimkiii;;  chIIh  ii;;iiiii,st   piust 
iiu'iiil)er — Action — Decliimtion,  form  of — Di'murrer. 
Stf.'COHrOUATIONH,  15. 

Company. 

See  nKNKFIT  HOCliyiY. 
COIiroUATIONS. 

RAILWAYS  AND  RAILWAY  COMPANIKK. 
WINDING  UP. 

Compromise— Deed  of — Action  to  Hot  asido  for  fraud  and  coercion. 
See  PARTITION. 

Condition  Precedent. 

See  CONTRACT,  8,  85,  88,  89,  48. 
INSL'RANCE,  MARINE,  3. 
PETITION  OF  RIGHT.  I.  2,  8,  U'. 
RAILWAYS  AND  RAILWAY  COMPANIES,  i». 
SALE  OF  LANDS,  2. 
TRUSTS  AND  TRUSTEE??,  21. 

Consignment— Of  j^'oods — Payment— Property, 
See  SALE  OF  GOODS,  7. 

Conspiracy— Between  Deputy  Returning  Officer  and  Candidate's 
agent  to  interfere  with  franclii.se  by  marking  ballots. 
See  ELECTION,  21. 

Constitutional  Law— B.  N.  A.  Act,  1867,  ss.  91  &  92—  Brewer's 
Licenses.  ii.  71. 

See  LEGISLATURE,  2. 

2.    Legislative  Assembly — Power  of,  to  punish  for  contempt. 

ii.  159. 
See  LEGISLATURE,  9. 
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Constitutional  Law — Contimml. 

3.  B.  N.  A.  Act,  ]8()7,  as.  18,  41,  91,  92,  s-s.  13  &  14,  ss.    101, 

129 — Dominion  Controverted  Elections.  iii.  1. 

See  ELECTION,  4. 

LEGISLATURE,  1. 

4.  B.  N.  A.  Act,  1867,  s.  91,  s-s.  27,  38  V.  c.  47— Power  of  police 

and  stipendiary  magistrates  to  try  in  a  summary  manner 
felonies  and  misdemeanours.  15th  Nov.,  '79. 

.Sec  HABEAS  CORPUS,  2. 

5.  B.  N.  A.  Act,  1867,  .s.  91,  s-s.  2,  s.  92 — Canada  Temperance  Act, 

1878 — Power  to  prohibit  sale  of  intoxicating  liquors. 

iii.  505. 

See  PARLIAMENT  OF  CANADA,  5. 

6.  B.  N.  A.  Act,  1867,  ss.  9,  17,  56,  58,  59,  91,  92,  s-s.  1— Power  of 

appointing  Queen's  Counsel.  •  iii.  575. 

See  LEGISLATURE,  -4. 

7.  Right  of  the  Crown  to  plead  prescription — C.  Code,  Art.  2211 — 

Interruption  of,  by  petition  of  right.  iv.  1. 

See  PETITION  OF  RIGHT,  3. 

8.  B.  X.  A.  Act,  1867,  s.s.  91  &  92— Insurance.  iv.  215. 

See  LEGISLATURE,  5, 

9.  B.  N.  A.  Act,  1867,  ss.  91,  101— Maritime  Court  of  Ontario, 

power  to  create.  iv.  648. 

See  MARITIME  COURT  OF  ONTARIO,  1. 

10.  B.  X.  A.  Act,  1867,  s.  91,  s-s.  12—31  V.  c.  60—14  &  15  V. 

c.  63  (Imp.)  -Fishery  officer,  action  against.  v.  66. 

See  PARLIAMENT  OF  CANADA,  4. 

11.  B.  X\  A.  Act,  1867,  ss.  91  &  92 — Licenses,  merchants,  traders, 

etc.  V.  356. 

See  LICENSE,  1. 

12.  B.  X.  A.  Act,  1867,  ss.  91,  92,  102  &  109— Escheat.  v.  538. 
•                       See  LEGISLATURE,  6. 
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18.  B.  N.  A.  Act,  l<S(i7,  s.  91,  s-s.  12 — Fislieries,  regulation  and  pro- 
tection of — Rights  of  riparian  proprietors.  vi.  52. 

.See  PETITION  OF  EIGHT,  4. 

14.  B.  N.  A.  Act,  18G7,  s.  108 — Public  harbour — Grant  of  foreshore 

by  patent  under  Great  Seal  of  Province.  vi.  707. 

Set  HARBOUR. 

ESTOPPEL,  It).  ■  xxi.  15'2. 

15.  Liability  of  the  Crown   for  acts  of  agents — 16   V.  c.   235 — 

Trustees  of  Quebec  turnpike  roads,  debentures  issued  by — 
Legislative  recognition  of  a  debt.  vii.  53. 

See  PETITION  OF  RIGHT,  6. 

16.  Non-liability  of  Crown  for  tort,  negligence,  or  fraudulent  mis- 

conduct of  its  .servants. — vii.  216. — vii.  570. — viii.  1. — x.  335. 

See  PETITION  OF  RIGHT,  1,  10,  11,  1-5. 

17.  Liability  of  Crown  for  breach  of  contract — Damages,     vii.  696. 

Sec  PETITION  OF  RIGHT,  8,  17. 

18.  Non-liability  of  Crown  on  executory  contract— Recovery  tor 

value  of  work  done  if  expenditure  unauthorized  by  Parlia- 
ment--31  V.  c.  12,  ss.  7,  15  &  20  (D.).  vii.  034. 
Sec  PETITION  OF  RIGHT,  y. 

19.  The  Crown  not  a  common  carrier.  vii.  216. — viii.  1. 

See  PETITION  OF  RIGHT,  10,  11. 

20.  Non-liability  of  Crown  for  assessment  for  sidewalks. 

30th  April,  1886. 

See  PETITION  OF  RIGHT,  21. 

21.  Non-liability  of  Crown  for  taxes.  22nd  June,  1885. 

See  ASSESSMENT  OF  TAXES,  12. 

PARLIAMENT  OF  CANADA,  12.  six.  510. 

1 22.  Lien  of  Crown  for  timber  dues.  22nd  June,  1883. 

See  PETITION  OF  RIGHT,  18. 

CAS.    DIG.  —  9 


130 

Constitutional  Law — Continued. 

23.  B.  N.  A.  Act,  1867,  ss.  65,  126  &  129,  s.  91,  s-s.  3,  s.  92,  s-s.  2— 

Taxation — FilingH  in  court.  viii.  408. 

See  LEGISLATURE,  7. 

24.  B.  N.  A.  Act,  1867,  h.  91,  s-.s.  15—34  V.  c.  5  (D.)  (Banking  Act), 

ss.  46,  47  &  48 — Warehouse  i-eceipts.  viii.  512. 

See  WAREHOUSE  RECEIPTS,  2. 

26.  B.  N.  A.  Act,  1867,  s.  92,  s-a.  14— Power  of  Provincial  LegitJa- 
ture  to  legislate  respecting  procedure  and  residence  of 
judges.  18th  June,  1883. 

See  LEGISLATURE,  12. 

26.  B.  N.  A.  Act,  1867,  s.  92 — Sale  of  liquors — Police  regulations — 

42  &  43  V.  c.  4,  s.  1  (Q.).  ix.  185. 

See  LEGISLATURE,  10. 

27.  B.  N.  A.  Act,  1867,  s.  91,  s-s.  12,  s.  92,  s-s.  13—31  V.  c.  60,  ss.  2, 

19  (D.)— 0.  C,  11th  June,  1879— Construction  of— Fishery 
officer,  action  against.  ix.  206. 

See  FISHERIES,  .3. 

28.  B.  N.  A.  Act,  1867,  s.  91 — Obstructions  in  tidal  and  navigable 

rivers.  x.  222. 

See  LEGISLATURE,  8. 

29.  Priority   of    Crown   as    simple    contract    creditor —Insolvent 

bank — Winding  up  proceedings.  xi.  1. 

See  CROWN,  15. 

30.  B.  N.  A.  Act,  1867,  ss.  91,  92,  s-ss.  9,  129— Sale  of  liquors- 

Licenses— 41  V.  c.  3  (Q.).  xi.  25. 

See  LEGISLATURE,  13. 

31.  B.  N.  A.  Act,  1867,  ss.  91,  92— Liquor  License  Act,  1883,  and 

Amending  Act.  12th  Jan.,  188.5. 

See  LIQUOR  LICENSE  ACT,  1883. 

32.  B.  N.  A.  Act,  1867,  s.  91,  s-s.  24;   s.  9'^,  s-s.  5,  s.s.  109,  117— 

Indian  lands.  xiii.  577. 

See  INDIAN  LANDS. 

ASSESSMENT  AND  TAXES,  8. 


I 
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33.  B.  N.  A.  Act,  1807.  s.  <>2,  h-h.  5,  ss.  109  &  146— Public  lands- 

Transfer  to  Dominion — Precious  niet:i.ls.  xiv.  345. 

See  MINES  AND  MINERALS,  2. 

34.  B.  N.  A.  Act,  1867,  h.  92,  s-s.  9,  15— Quebec  License  Act,  41  V. 

c.  3,  and  amendments — 43  V.  c.  19  (D.) — Licensed  brewers. 

XV.  253. 

See  LEGISLATURE,  14. 

35.  B.  N.  A.  Act,  1867,  s.  91,  s-ss.  10,  13,  s.  92,  s-s.  16— Taxation  of 

ferry  boats.  xv.  566. 

See  LEGISLATURE,  15. 

36.  B.  N.  A.  Act,  1867,  ss.  91,  92,  s-s.  14,  ss.  101,  129— Conferring 

jurisdiction  on  the  court  of  vice-admiralty.  xvi.  757. 

16th  Jan.,  1884. 
See  PARLIAMENT  OP  CANADA,  8. 

37  New  Brunswick  Liquor  License  Act,  1887,  50  V.  c.  4 — Validity 
of — Prohibition  of  sale  of  liquor — Powers  of  mayor  of 
city — Disqualifying  liquor  .sellers — Effect  of.  xvii.  44_ 

See  LEGISLATURE,  16. 
STATUTE,  3. 

38.  Ontario  Judicature  Act,  1881,  s.  43,  limiting  appeal  to  Supreme 

Court,  declared  ultra  vires.  xvii.  251. 

See  LEGISLATURE,  17. 

39.  By-law  respecting  sale  of  meat  in  private   stalls  in  city  of 

Montreal— 37  V.  c.  51,  s.  123,  s-ss.  27  &  31  (P.  Q.)— Power 
of  Provincial  Legislature  to  pass — B.  N.  A.  Act,  s-s.  9  of  s. 
92,  "  Other  Licenses."  xvii.  495. 

See  LEGISLATURE,  18. 

40.  Insolvent  bank — R.   S.    C.   c.    120 — Prerogative   of   Crown — 

Deposit  by  insurance  company  under  Insurance  Act — 
R.  S.  C.  124  -  Priority  of  note  holders.  xvii.  657. 

See  CROWN,  21. 

41.  47  V.  c.  84  (Q.) — By-law  under — Business  tax — Liquor  dealer. 

xviii.  594. 
^     ^  See  JURISDICTION,  76. 

i 
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42.  Winillnu  up  Act — K.  S.  C.  c.  IJO,  s.  o' — Foreiijn  corporations. 

S.  3  of  "  The  Wiuding-up  Act"  (R.  S.  C.  c.  1211)  which  provides  tliat  the 
Act  applies  to  *  ' '  *  incorporated  trndin;^  companies  doin;,'  business  in 
Canada  wheresoever  incorporated  is  iiitni  rireit  of  the  Parliiinient  of  Canada. 

Allen  V.  Hanson.    In  re  The  Scottish  Canadian  Asbestos  Company. — xviii.  (>n. 

43.  B.N.  A.  Act,  1867,  ss.  91  &  92— Interest— Legialative  authority 

over — Municipal  Act,  Manitoba  -49  V.  c.  52,  s.  020  (Man.) — 
50  V.  c.  10,  .s.  48  (]\I. in.)  — Taxation — Penalty  for  non-pay- 
ment of  taxe.s — Additional  rate.  xix.  204. 

See  LEGISLATURE,  20. 

44.  Education — Authority  to  le<i;islate  with  respect  to — Denomina- 

tional schools— 53  V.  c.  38  (Man.)— 83  V.  c.  3  (D.).    xix.  374. 

See  LI;GISLATURE,21. 

45.  Incorporation  of  Tru.stees'  Bank  of  Upper  Canada — 31  V.  c.  17 

(D.)— 33  V.  c.  40  (D.)— Validity  of-E.  N.  A.  Act,  s.  91— 
Taxation  of  Crown  lands —R.  S.  O.  1887.  c.  103,  .'-.  7.  s-s.  1. 

xix.  510. 

See  PARLIAMENT  OF  CANADA,  12. 
CROWN,  23. 

46.  B.  N.  A.  Act,  s.  125— Charter  of  the  C  P.  11.  Co.— Lands  of 

company  exempt  from  taxation  till  sold  or  occupied. 

xix.  702. 

See  ASSESSMENT  AND  TAXES,  2.^. 

47.  B.  N.  A.  Act,  a.  92,  s-s.  14 — Jurisdiction  of  provincial  courts — 

C.  S.  B.  C.  c.  25,  s.  14,  and  53  V.  c.  8,  s.  9  (B.C.)  intra  vires 
of  Provincial  Legislature — 51  V.  c.  47  (D.)  'The  Speedy 
Trials  Act " — Meaning  of  "  Any  judge  of  a  County  Court  " 
— tSaid  Act  not  an  Act  conferring  jurisdiction,  but  an 
exercise  of  the  power  of  Parliament  to  regulate  criminal 
procedure. 

See  LEGISLATURE,  23. 

48.  51  V.  c.  5  (Man.)— Validity  of— Railway  Act,  1888  (D.)  s.  306, 

307— R.  S.  C,  c.  109,  s.  121. 

See  LEGISLATURE,  24.  - 
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Contempt — Power  of  Provincial  Legislature  to  punish  for. 
See  LEGISLATURE,  9. 

2.  ConKtructive  contempt — Practice  in  cases  of — R.  S.  C.  c.  135, 

8.  24  («) — Final  judj^nuent — Appeal. 
Si-e  JURISDICTION,  53. 

3.  Conicmpt  of  court — Constructive  contempt — Obstructing  liti- 

fjntion — Prejuclice  to  suitor — Locus  standi. 

On  an  (implication  to  commit  a  solicitor  for  a  constructive  contempt  of 
court  by  obatructinjj  litigation  the  allej^ed  contempt  consisted  in  publishing  in 
a  newspaper  comments  on  a  judgment  rendered  by  a  master  in  chambers  in  a, 
cause  in  which  the  writer  was  solicitor  for  the  defendant.  The  motion  to 
commit  was  made  by  tlie  relator  in  such  cause.  Notice  of  appeal  from  said 
judgment  had  been  given,  but  before  the  motion  was  made  the  notice  was 
countermanded  and  the  appeal  abandoned. 

Held,  that  the  proceedii\g8  in  the  cause  before  the  master  being  at  an  end 
the  relator  in  the  cause  could  not  be  prejudiced,  as  a  suitor,  by  the  publication 
complained  of ;  and  as  such  prejudice  was  the  only  ground  on  which  he  could 
institute  the  proceedings  for  contempt  ho  had  no  locus  stiimli  and  his  application 
should  not  have  been  entertained. 

Ill  re  Henry  O'Brien,  -xvi.  197. 
See  aho  JURISDICTION,  55. 

4.    Contempt   of   Court — Criniinid  j)roceedinr) — S.  &  E.  C.   Act 
(R.  S.  C.  c.  loo),  s.  68 — Jurisdiction — Final  judr/ment. 

Contempt  of  court  is  a  criminal  matter  and  an  appeal  to  the  Supreme 
Court  from  a  judgment  in  proceedings  therefor,  cannot  be  brought  unless  it 
comes  within  s.  08  of  the  Supreme  and  Exchequer  Courts  Act  (R.  S.  C.  c.  135). 
O'Shea  v.  (TShea  (15  P.  D.  59),  followed.  In  re  O'Brien  (1(5  C.  S.  C.  R.  197),  re- 
ferred to. 

The  Supreme  Court  of  New  Brunswick  adjudged  E.  guilty  of  contempt  but 
deferred  sentence. 

Held,  that  this  was  not  a  final  judgment  from  which  an  appeal  would  lie 
to  the  Supreme  Court  of  Canada.     Appeal  quashed. 

Present : — Strong,  C.J.  and  Fournier,  Taschereau,  Gwynue  and  Patter- 
son, JJ. 

Ellis  Y.  The  Queen.— 20tb  February,  1893. 

Contract — Terms  of  delivery — Reasonable  time — Damages^^Arts. 
1067,  1073, 15U,  C.  a  {L.C.). 

On  the  7th  May,  1874,  the  appellant  sold  to  the  respondent  five  hundred 
tons  of  hay.  The  writing,  which  was  signed  by  the  appellant  alone  is  in  the  fol- 
lowing terms :  "  Sold  to  G.  A.  C.  five  hundred  tons  of  timothy  hay  of  best 
quality,  at  the  price  of  ^31  per  ton  f.  o.  b.  propellers  in  canal,  Montreal,  at 
suoh  times  and  in  such  quantities  as  the  aaid  G.  A.  C.  shall  order.     The  said 
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Imy  to  be  perfectly  sounil  ami  dry  when  delivered  on  board,  and  weij^ht  tested 
if  required.  The  same  to  be  paid  for  on  delivery  of  each  lot  by  order  or  draft 
on  self,  at  Bank  of  Montreal,  the  same  to  be  consigned  to  order  of  Dominion 
Bank,  Toronto." 

In  execution  of  this  contract,  the  appellant  delivered  one  hundred  and 
forty-seven  tons  and  thirty-three  pounds  of  hay,  after  which  the  respondent 
refused  to  receive  any  more.  The  appellant  having  several  times  notified  the 
respondent,  both  verbally  and  in  writing,  by  formal  protest  on  the  28th  July, 
1874,  requested  him  to  take  delivery  of  the  remaining  three  hundred  and  fifty- 
four  tons  of  hay. 

On  the  11th  November  following,  the  appellant  brought  an  action  of 
damages  for  breach  of  contract,  by  which  he  claimed  93,417.77,  to  wit,  $2,471. 
difference  between  the  actual  value  of  the  hay  at  the  date  of  the  protest  and 
the  contract  price,  and  8948.77  for  extra  expenses  which  the  appellant  incurred, 
owing  to  the  refusal  of  the  respondent  to  fulfil  his  contract. 

Held,  that  such  a  contract  was  to  be  executed  within  a  reasonable  time 
and  that,  from  the  evidence  of  the  usages  of  trade,  the  delivery,  under  the  oir- 
cumstanceG,  was  to  be  made  before  the  new  crop  of  hay,  and  that  the  respon- 
dent, being  in  default  to  receive  the  hay  when  required,  was  bound  to  pay  the 
damages  which  the  appellant  had  sustained,  to  wit,  the  difference  at  the  place 
of  delivery  between  the  value  when  the  acceptance  was  refused  and  the  con- 
tract, and  other  necessary  expenses,  the  amount  of  which,  being  a  matter  of 
evidence,  is  properly  within  the  province  of  the  court  below  to  determine. 

Chapman  v.  Larin.— iv.  349. 
2.    Construction  of — Accord  and  Sdtisfaction. 

Appellant,  part  owner  of  a  vessel,  brought  an  action  against  respondents, 
merchants  and  ship-brokers  in  England,  alleging  in  his  declaration  that  while 
he  had  entire  charge  of  said  vessel  as  ship's  husband,  they,  being  his  agents 
refused  to  obey  and  follow  his  directions  in  regard  to  said  vessel,  and  committed 
a  breach  of  an  agreement  by  which  they  undertook  not  to  charter  nor  send  the 
vessel  on  any  voyage,  except  as  ordered  by  appellant,  or  with  his  consent. 

On  the  trial  it  appeared  that  E.  V.,  a  brother  of  respondents,  had  obtained 
from  appellant  a  fourth  share  in  the  vessel,  the  purchase  being  effected  by  one 
of  the  respondents  ;  and  it  was  also  shown  that  the  agreement  between  the 
parties  was  as  alleged  in  the  declaration.  On  the  arrival  of  the  vessel  at 
Liverpool,  respondents  went  to  a  large  expense  in  coppering  her,  contrary  to 
directions,  and  sent  her  on  a  voyage  to  Liverpool,  of  which  appellant  dis- 
approved. Appellant  wrote  to  respondents,  complaining  of  their  conduct  and 
protesting  against  the  expense  incurred.  They  replied,  that  appellant  could 
have  no  cause  of  complaint  against  them  in  their  management  of  the  vessel, 
and  alleged  they  would  not  have  purchased  a  fourth  interest  in  the  vessel,  if 
they  had  not  understood  that  they  were  to  have  the  management  and  control 
of  the  vessel  when  on  the  other  side  of  the  Atlantic.  A  correspondence  ensued, 
and  finally,  on  the  17th  November,  1869,  appellant  wrote  to  them,  referring  to 
the  fact  that  respondents  complained  of  the  "  eternal  bickerings,"  and  that  it 
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was  not  thoir  fault.  He  tiien  reasserted  his  right  to  control  the  veasel,  stated, 
in  detail,  his  grounds  of  complaint  against  them,  and  closed  with  the  words: 
"  To  end  the  matter,  if  your  brother  will  dispose  of  his  quarter,  1  will  purchase 
it,  say  for  JJ,200  in  cash."  This  amount  was  about  the  same  price  for  the 
share  as  appellant  had  sold  it  for  some  years  before.  Respondents  accepted  the 
offer,  and  the  transfer  was  made  to  appellant. 

Held,  on  appeal,  reversing  the  judgment  of  the  Supreme  Court  of  New 
Brunswick,  that  the  expression  "  to  end  the  matter"  should  be  construed  as 
applying  to  the  bickerings  referred  to,  and  there  had  not  been  an  accord  and 
satisfaction. 

The  contract  having  been  made  between  appellant  and  respondents  only, 
and  being  a  contract  of  agency  apart  from  any  question  of  ownership,  the 
action  was  properly  brought  by  appellant  in  his  own  name. 
Taschereau  and  Gwynne,  JJ.,  dissenting. 

Weldon  v.  Yaughan.— v.  35. 

3.  To  take  sliares. 

See  CORPORATIONS,  9. 

4.  Negligence  of  contractor — 41  V.  c.  G  &.  7  (N.B.) — By-law  of 

city  of  St.  John — Bailding  erected  in  violation  of — Negli- 
gence of  contractor — Liahil'dy  of  Employer — Several  de- 
fendants aj^peai'ing  by  Name  attorney — Separate  counsel  at 
trial — Cross-appeal — Rent,  loss  of — Damages. 

On  the  '2Gth  September,  1877,  S.  contracted  to  erect  a  proper  and  legal 
building  for  W.  on  his  (W.'s)  land,  in  the  city  of  St.  John.  Two  days  after,  a 
by-law  of  the  city  of  St.  John,  under  the  Act  of  the  Legislature,  41  V.  c.  6, 
"The  St.  John  Building  Act,  1877,"  was  passed,  prohibiting  the  erection  of 
buildings  such  as  the  one  contracted  for,  and  declaring  them  to  be  nuisances. 
By  his  contract,  W.  reserved  the  right  to  alter  or  modify  the  plans  and 
specifications,  and  to  make  any  deviation  in  the  construction,  detail  or  execu- 
tion of  the  work  without  avoiding  the  contract,  etc.,  etc.  By  the  contract* 
it  was  also  declared  that  W.  had  engaged  B.  as  superintendent  of  the  erection 
— his  duty  being  to  enforce  the  conditions  of  the  contract,  furnish  drawings, 
etc.,  make  estimates  of  the  amount  due,  and  issue  certificate.  While  W.'s 
building  was  in  course  of  erection,  the  centre  wall,  having  been  built  on  an 
insutlicient  foundation,  fell,  carrying  with  it  the  party  wall  common  to  W.  and 
McM.,  his  neighbour. 

On  an  action  by  McM.  against  W.  and  S.  to  recover  damages  for  the 
injury  thus  sustained,  the  jury  found  a  verdict  for  the  plaintiff  for  general 
damages,  $3,952,  and  §1,375  for  loss  of  rent.  This  latter  amount  was  found 
separately,  in  order  that  the  court  might  reduce  it,  if  ret  recoverable. 

On  motion  to  the  Supreme  Court  of  New  Brunswick  for  a  non-suit  or  new 
trial,  the  verdict  was  allowed  to  stand  for  S3,952,  the  amount  of  the  general 
damages  found  by  the  jury. 


Contract  —'  'unthmeiJ. 

On  uppcal  to  the  Supremo  Cdurt  and  croas-appeal  l>y  rcHponduntH  to  have 
verdict  stand  for  the  full  amount  awarded  by  the  jury,  Held,  (Jwynno,  J.,  dia- 
sentinf,',  that  at  the  time  uf  chu  injury  complained  of,  the  contract  for  the 
erection  of  W.'s  building  bein^;  in  contravention  of  the  provisions  of  a  valid 
by-law  of  the  city  of  Bt.  John,  the  defendant  W.,  his  contractors  and  his  a^ent 
(S.)  were  all  equally  responsible  for  the  consequences  of  the  im))roper  building 
of  the  ille({al  wall  which  caused  the  injury  to  McM.  char^^cd  in  tli';  declaration. 
That  the  jury,  in  the  absence  of  any  evidence  to  the  contrary,  could  adopt  the 
actual  loss  of  rent  as  a  fair  criterion  by  which  to  estiiblish  the  actual  amount 
of  the  damaj^e  sustained,  and  therefore  the  verdict  should  stand  for  the  full 
amount  claimed  and  awarded. 

Per  G  Wynne,  J  ,  dissenting:  That  W.  was  noi,  by  the  terms  of  thecontiuct, 
liable  for  the  injury,  and,  even  if  the  by-hvw  did  make  the  building,'  a  nuisance, 
the  plaintiff  could  not,  under  the  pleadings  in  the  case,  have  the  benefit  of  it. 

The  defendants  appeared  by  the  same  attorney,  pleaded  jointly  by  the 
same  attorney,  and  their  defence  was,  in  substance,  precisely  tlio  same,  but 
they  were  represented  at  the  trial  by  separate  counsel.  On  examination  of 
plaintiff's  witness,  both  counsel  claimed  the  right  to  cross-examine  the  witness. 

Held,  aflirming  the  ruling  of  the  judge  at  the  trial,  that  the  judge  was 
right  in  allowing  only  one  counsel  to  cross-examine  the  witness. 

Walker  v.  McMillan.— vi.  241. 
5.    Sale  of  goods — Payment — Appropriation— »Non-8uit. 

Tlie  Albert  Mining  Company  (respondent)  brought  this  '.etion  to  recos'er 
for  coal  sold  and  delivered  to  appellants  during  the  years  IHliO,  18()7  and  18()8. 
8.  and  M.  and  McG.  were  partners  carrying  on  business  under  the  name  of  the 
Albertine  Oil  Company,  the  defendant  H.  furnishing  the  capital.  The  contract 
for  the  coal  wws  made  by  S.  who  was  a  large  stockholder  in  the  plaintiff 
company  and  entitled  to  yearly  dividends  on  his  stock.  The  agreement, 
as  proved  jy  plaintiffs,  was  that  S.  purchased  the  coal  for  the  Albertine  Oil 
Company,  the  members  of  which  he  named,  that  the  president  of  the  plaintiff 
company  told  S.  they  would  look  to  him  for  payment,  as  the  other  partners 
were  poor  ;  that  the  terms  of  sale  were  cash  on  delivery  on  board  the  vessels ; 
and  that  S.  agreed  that  the  dividends  payable  to  him  on  his  stock  should 
be  applied  in  payment  for  the  coal ;  that  in  consequence  of  this  arrangement 
the  plaintiffs  credited  the  Albertine  Oil  Company  with  the  amount  of  S.'s 
dividends  as  they  were  declared  from  time  to  time  down  to  August,  18G0,  leav- 
ing a  balance  of  $912  due  to  S.  It  also  appeared  that  the  coal  delivered  was 
charged  in  the  plaintiffs'  books  to  the  Albertine  Oil  Company,  and  that  the 
bills  of  lading  on  the  shipments  of  the  coal  were  also  made  out  in  their  name 
and  that  some  time  afterwards  a  notice  signed  by  S.  and  INI.  was  given  to  the 
plaintiffs,  complaining  of  the  inferior  quality  of  the  coal,  and  claiming  damages 
in  consequence.  In  the  latter  part  of  the  year  1868,  S.  repudiated  the  agree- 
ment to  appropriate  his  dividends  to  the  payment  of  coal,  and  refused  to  sign 
the  receipts  therefor  in  the  plaintiffs'  books.  He  had  signed  the|receipt  for 
the  dividend  of  18  JG. 


IM7 
Contract    <'i'Htitaif<i, 

Tho  i)iVHeiit  action  was  tlifii  brnnnlit  (in  lH7.'J)  ayaiimt  S.  and  M.,  the 
Hurviviu«  i)artnerH  of  thu  AlbiTtinc  Oil  Cnnipany,  UrXi.  Imvinj;  died,  to 
recover  the  vahie  of  tho  coal.  H.  shortly  afterwards  brought  an  action  a^^'iiiiiBt 
the  plaintiffH  for  tlie  dividends  ;  the  chiim  was  referred  to  arbitration,  and  an 
award  wan  made  in  favour  of  H.  for  iipward.s  of  *1'),000,  whicli  tlie  ijlaintit'fs 
paid  in  July,  1H74.  The  receipt  giveu  for  the  payment  stated  that  it  was  in 
full  satinfai'tion  of  the  judt^meiit  in  the  suit  of  H.  aj,'ainfit  the  Albert  IMininj,' 
Company,  and  it  a))peared  (thouKh  evidence  of  this  was  objected  to  in  tho 
present  action)  that  it  included  the  dividends  for  tlio  years  iafi7  and  IHfiH. 

Tho  learned  jud><e,  before  whom  the  action  was  tried,  nonsuited  the  plain- 
tiffs, but  the  Supreme  Court  of  Nova  Scotia  set  aside  the  iion-ruiit. 

Held,  reversing,'  the  judf^ment  of  tlio  court  below,  Stron«,  J.,  disrientiufj, 
that  there  bein^  clear  evidence  of  the  apiiropriiUion  of  S.'s  dividends  in  pur- 
suance of  nrtreenunt  made  with  him,  and  therefore  of  the  plaintiffs  having 
been  paid  for  the  coal  in  tho  manner  and  on  the  terms  agreed  on,  the  plain - 
tiffs  were  [jropcrly  non-suited. 

Spurr  V.  The  Albert  Mining  Co.— ix.  35. 
G,  Conlnu't — Breach  of—Masitr  and  owner — Damacfrs,  ineasure  of. 

This  action  was  brought  by  G.  against  A.  F.  S.  S.  Co.  to  recover  dama<,'es 
for  an  alleged  breach  of  contract.  The  plaintil'f  was  master  of  the  ss.  "  George 
Shattuck,"  trading  between  Halifax  and  St.  Pierre  and  other  ports  in  tho 
Dominion.  She  wag  owned  by  the  defendant  company,  the  plaintiff  bein},'  one 
of  the  largest  shareholders  of  the  company.  Plaintiff's  contract  was  that  ho 
was  to  supply  the  ship  with  men  and  provisions  for  the  passengers  and  crew, 
and  sail  her  as  commander  for  $i)00  a  month,  afterwards  increased  to  *950.  The 
ship  had  been  originally  accustomed  to  remain  at  St.  Pierre  forty-eight  hours, 
but  the  time  was  afterwards  lengthened  to  sixty  hours  by  the  company,  yet 
the  plaintiff  insisted  on  remaining  only  forty  eight  hours,  against  the  express 
directions  of  the  company's  agents  at  St.  Pierre,  and  was  otherwise  diso- 
bedient to  the  agents,  in  consequence  of  wliich  ho  was,  on  the  '22nd  INIay,  without 
prior  notice,  dismissed  from  the  service  of  the  company.  The  case  wat,  tried 
before  Sir  William  Young,  C.J.,  without  a  jury,  who,  considering  that  the 
plaintifif  was  not  a  master  in  the  ordinary  sense,  held  that  he  had  been  wrong- 
fully dismissed  and  found  a  verdict  in  his  favour  for  ?2,000.  A  rule  nisi  was 
made  absolute  by  the  full  court  for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  1st.  That  even 
if  the  dismissal  had  been  wrongful,  the  damages  were  excessive,  and  the 
case  should  go  back  for  a  new  trial  on  this  ground.  2nd.  Per  Ritchie,  C.  J., 
and  Fournier  and  Gwynne,  JJ.,that  the  fact  of  the  master  being  a  shai-eholder 
in  the  corporation  owning  the  vessel,  had  no  bearing  on  the  case,  and  that 
it  was  proper  to  grant  a  new  trial  to  have  the  question  as  to  whether  the 
plaintiff  so  acted  as  to  justify  his  dismissal  by  the  owners  submitted  to  a 
jury,  or  a  judge,  if  case  be  tried  without  a  jury. 

Guilford  v.  Anglo-French  SS.  Company,  -ix.  303. 


Contract — ('ontinufii.  » 

7.  Uk"  towa<>-e. 

See  SHIPS  AND  8HI1TINO.  5. 

8.  Condition  precedent —Direction    to  jury — Implied  promise, 

when  2M>'t  perfonndnce. 

In  April,  1872,  the  defendant  Morrow,  Kave  the  plaintiffs,  Waterous,  et  nl., 
an  order  by  letter  for  certain  mill  machinery,  which  the  plaintiffH  were  to 
pnt  in  complete  operiition  to  the  defendant's  satisfaction  in  a  building  to  be 
provided  by  the  defendant.  All  the  machinery,  with  the  exception  of  a  slab 
saw,  was  supplied,  and  the  mill  wus  pnt  in  operation  in  the  summer  of  1872. 
The  defendiint  found  fault  with  the  machinery,  and  after  alterations  and 
repairs  made  by  the  plaintiffs  in  1873,  the  defendant  put  additional 
machinery  into  tlie  mill  and  worked  it  until  1875,  when  it  was  destroyed  by 
tire.  The  defendant  had  insured  the  whole  machinery,  includin><  that  sup- 
plied by  the  plaintiffs,  for  iljOO,  the  additional  machinery  put  in  by  himself 
beinn  valued  at  S'i.oOO.  The  defendant  receive<l  the  benefit  of  the  insurance 
to  the  full  amount  of  the  loss.  The  contract  price  was  $4,250,  together  with 
frei^;ht  and  expenses,  making  in  all  *l,7yO.  Some  payments  were  made,  bat 
the  defendant  refusing  to  pay  a  balance  of  ?l,itOO,  the  plaintiffs  brought  an 
action  of  assumpsit,  adding  the  common  counts. 

At  the  close  of  the  plaintiffs'  case  a  non-suit  was  moved  for  on  the 
ground  tliat  it  was  a  condition  precedent  to  the  defendant's  liability  accruing 
that  the  work  should  be  done  to  his  satisfaction,  and  it  was  contended  that 
the  plaintiffs'  own  evidence  showed  that  the  defendant  never  was  satistied, 
but  that  he  was  complaining  all  along.  This  point  being  over-ruled,  the 
defendant  undertook  to  show  that  the  machinery  was  not  what  was  repre- 
sented, but  defective  and  in  many  parts  had  to  be  repaired,  and  that  he  had 
already  paid  as  much  as  it  was  worth.  Much  evidence  was  given  on  this 
issue,  and  the  plaintiffs  endeavoured  to  show  that  any  defect  in  the  working 
of  the  mill  was  attributable  to  the  shifting  of  the  foundation  erected  by  the 
defendant  himself,  and  to  the  want  of  skill  of  the  men  employed  by  him. 
The  learned  judge  left  it  to  the  jury  to  say  whether  the  machinery  was 
reasonably  fit  and  proper  for  the  purpose  for  which  it  was  intended,  and  if 
not,  directed  them  that  the  defendant  was  only  bound  to  pay  as  much  as  it 
was  worth.  The  jury  returned  a  verdict  for  the  plaintiffs  for  #1,850,  having 
deducted  3200  for  the  defects  and  $80  for  that  part  of  the  machinery  not 
supplied. 

A  rule  nisi  to  set  aside  the  verdict  and  grant  a  new  trial  was  made  absolute 
by  the  Supreme  Court  of  New  Brunswick  (2  Pugs.  &  Bur.  11)  on  the  ground  that 
the  learned  judge  should  have  directed  the  jury  that  "  the  length  of  time  that 
the  defendant  used  the  machinery,  the  complaints  he  made  about  it  from  time 
to  time,  and  all  the  circumstances  connected  with  it,  should  have  been  left  to 
the  jury,  with  a  direction  for  them  to  consider  whether  from  the  defendant's 
dealings  with  it  they  could  infer  a  new  implied  contract  on  his  part  to  keep  the 
machinery  and  pay  what  it  was  worth,  though  less  than  the  contract  price." 


l.'j'J 


Contract— Co«r/HH((/. 

On  appeal  tn  tlio  Supreme  Court  of  (Inna.lft,  Held,  That  in  RniiiR  upon  thld 
contract  it  whh  not  noceBHary  for  tlio  plaintiffs  to  have  averred,  as  a  condition 
precedent  totiieir  riylit  to  recover,  that  tiie  work,  besides  having  been  skilfully, 
properly,  snllioiently  and  in  a  workmanlike  manner  executed,  was  completed  to 
the  satisfaction  of  the  defendant. 

In  oases  in  which  8ometliin«  has  been  done  under  a  special  contract,  but 
not  in  strict  accordance  with  the  tfrnis  of  the  contract,  althou^'h  the  party  can- 
not recover  the  remuneration  stipulated  for  in  the  contract  because  he  lias  not 
done  that  which  was  to  be  the  consideration  for  It,  still,  if  the  other  party  ha- 
derived  any  beneflt  from  the  work  done,  as  it  would  be  unjust  to  allow  him  to 
retain  that  without  paying  for  it,  the  law  implies  a  promise  upon  his  part  to 
pay  such  a  remuneration  as  the  benefit  conferred  upon  lum  is  reaHonahly 
worth.  The  jury  in  this  case  Imvinu  decided  upon  the  evidence  that  the 
defendant  had  derived  a  greater  benefit  from  the  work  done  than  was  com- 
pensated by  the  amount  he  had  already  paid,  the  plaintiffs  were  entitled  to 
retain  the  benefit  of  the  verdict,  and  the  rule  granting  a  new  trial  should  be 
discharged  with  costs. 

Appeal  allowed  with  costs. 

Waterous  v.  Morrow.— 12th  Deo.  1879. 

9.    Contract — Cert  ificate  of  Emj  i : .  -eer,  wli  ft  her  a  progress  Est  ima  te 
or  final  Estimate. 

Boomer  &  Son  were  contractors  to  build  for  INIcGrcftvy  the  superstructure 
of  the  bridges  on  the  North  Shore  Railway  b-tween  Quebec  and  Three  Rivers. 
By  the  agreement  the  defendant  McGreevy  reserved  the  right  to  himself  to 
substitute  iron  for  the  wooden  superstructures  of  any  of  the  bridges,  and  by 
notice  to  the  plaintiffs  to  terminate  the  contract  at  any  time  in  regard  thereto, 
he  to  pay  the  plaintiffs  for  the  work  done  and  materials  provided  up  to  the 
time  of  giving  such  notice,  "on  production  of  the  certificate  of  the  engineer  of 
the  said"  defendant  "  establishing  amount  due."  The  defendant  acted  on 
this  provision  of  the  contract  with  respect  to  three  of  tlie  bridges,  by  notice 
dated  2nd  October,  1875,  and  Charles  Odell.  the  defendant's  engineer,  reported 
and  certified  under  date  of  the  same  day  814,872.13  to  be  due,  including  »4,10(> 
for  ironwork  for  two  turn-tables  purchased  by  plaintiffs  for  the  work,  and 
deducting  a  payment  on  account  by  a  note  for  $8,000.  The  engineer  made 
another  estimate,  apparently  in  amendment  of  his  previous  one,  dated  the 
same  day,  establishing  the  amount  at  S22,131.!)3,  without  reference  to  the 
amount  of  the  note  for  $8,000. 

The  defendant  contended  that  the  estimates  of  the  engineer  did  not 
establish  correctly  eitlier  the  amount  of  work  done  or  value  of  materials,  but 
were  merely  progress  estimates  to  enable  work  to  progress  generally  under  the 
contract,  until  a  final  examination  and  acceptance  of  the  works,  and  that,  as  a 
matter  of  fact,  the  plaintiffs  had  been  fully  paid  all  they  were  entitled  to. 

The  Superior  Court  for  Lower  Canada,  Caron,  J.,  awarded  Boomer  A  Son 
$15,042.44,  deducting  the  turn-tables.  This  judgment  the  Court  of  Queen's 
Bench  affirmed  with  the  exception  of  a  further  deduction  of  $2,006.03  for 
whicli  there  appeared  to  have  been  no  estimate  given. 


Contract  -Cimtimieil. 

<  )n  appual  to  tlib  Riiprctnaroiirt  of  Ciiiiada,  Held,  iilllrMiiiiK  tliu  Jiiili;mcnt 
of  tlio  court  IjuIow.  tliiit  tliu  propor  coiieliixioii  froni  tlu-  vviiK'nco  >vaH,  tliiit  tliu 
certitlciitd  in  iitioNtion  waa  delivered  to  tlio  plaiiitiffH  ah  a  tliml  uHtiinato, 
iiitoiiiliii^  to  rcprwii'iit  aH  corroct  tlio  duht  of  tlio  <U<foiiilivi)t  to  tlic  ))laiiitiffit 
for  amount  diiu  on  iiiiituriaU  pruparud  for  tliu  brid»{uii,  upon  vv'iiiuli  work  was 
■topped  by  defuiiitunt. 

Appoal  dismiHHud  with  coats. 

MoOreevy  v  Boomer- -lOtli  Juno,  IHHO. 

10.  (U)nti'(ict  ti)  sell  on  rntnvilNsIi))),  hrnirli  of — IhntiiKji'H — h'rlilrnrr 
fi'tnn  <leffii<l<i iif'i  own  hi>itk» — Soj';>fi-tH«'i)fiil  (IcdihikI — Srt- 
tif'inent  of  accoantfi,  vot  fiKfl — VrvHcvlptUni,  iiUei'viiptidii 
of — G.  C.  P.  Ai't.>iJfr),,14(i — Technictd  objection  not  takev  u) 
court  below — Rule  of  Pvlvy  Council. 

By  written  contract  of  the  'iiril  .Tivnuary,  IrtiW,  tho  plaintiff  contracted 
with  the  dufuiidiintH  to  soil  thoir  ^ooiU  in  tiie  Maritime  ProvincoH,  the  onj^ayo- 
inent  to  continue  for  a  period  of  five  yeara,  aubjoct  to  co-partnership  or 
buHini'Hrt  chani^eH.  By  the  contract  ho  was  to  liavct  5  por  cent.  coinniiHHicn  on 
all  t,'i)')d8of  defundants'  nianufacturo  and  'JJ  pur  cunt,  on  all  other  noodn.  Thin 
coniniisHion  was  to  be  paid  to  him  on  all  aaloa,  no  matter  whether  hucIi  buIcr 
liad  beon  etlectod  by  him  or  had  been  made  direct  to  purchasors  by  dofendatits 
without  his  kiiowle.l^u  or  intervention.  The  pluiulitl  wau  opening  up  an 
entirely  new  market  for  defendants'  ^oods. 

Tiio  plaintiff  entered  upon  his  duties  under  the  contract,  and  in  two  years 
succeeded  in  estabUshin)^  a  trade  for  defendants.  On  tlio  ")tii  December,  1870, 
the  dofendunts  terminated  the  ent,'a(iement,  alle^^iii^  that  they  did  so  in  cense- 
quenco  of  the  interruption  to  their  business  by  the  late  tire  and  some  chan>jcs 
they  expected  to  make  in  their  business  firm  the  ensuing  year. 

The  plaintiff  objected  to  his  a;{ency  beinj;  terminated,  and  at  the  expira- 
tion of  the  five  years  brouj^lit  this  action  to  recover  n  balance  of  SI, 000  for 
unpaid  commissions  due,  and  S10,000  dama),'e8  for  breach  of  contract. 

On  goin^  to  proof  plaintiff  examined  defendant  Ames,  who  produced 
from  defendants'  led^ters  a  full  statement  of  sales  effected  by  defendants  in 
Maritime  Provinces  up  to  the  .'5th  December,  1870.  Tlieroupon  plaintiff  made 
a  supplemental  demand,  claiminfj  J1,'J89.50  additional  for  unpaid  commissions. 

The  Superior  Court  for  Lower  Canada  by  its  judgment  rejected  plaintiff's 
claim  for  daina<{e3  on  the  ground  that  co-partnership  and  business  changes 
took  place  in  December,  1870,  in  defendant's  tirm,  and  that  this  by  the 
terms  of  the  contract  entitled  them  to  terminate  it  as  they  did.  As  to  the 
plaintiff's  claim  for  unpaid  commissions  for  the  period  up  to  the  5th  Decem- 
ber, 1870,  the  court  held  the  same  to  be  a  good  open  existing  demand,  and 
referred  the  accounts  to  an  accountant,  who  found  $1,705.78  due  to  plaintiff 
for  commiesiona.  This  report  the  same  court  by  its  final  judgment  adopted, 
and  condemned  defendants  in  the  above  sura  of  Sl.705.78  and  interest  from 
service  of  process  and  costs. 


I 
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The  Court  u(  Qtioen'M  Heucli  ri'vernud  tlie  jiiil«iiu'nt  of  the  SiiptTior 
Court  aiul  cliMiniaittiU  up|)vllaiit'M  Motion,  on  tliu  Kroiiiul  that  it  wuh  proved 
that  aftor  oacli  trip  iniido  by  pLiintilT,  acoounts  weru  itutti)  <!  for  coinnilHHioit 
ihiu  to  aatiiifaotion  of  phiintit'f,  aiil  tliat  tlierv  wau  a  Hettluinont  on  the 
2Uth  Deoeml)or,  18t(U,  when  on»{iiueinent  terrninaterl,  and  that  the  uvidunoe 
proluuod  by  dofon(U\ntii  showed  that  plaintiff  was  fully  p.iid  for  all  com- 
niittaiontt  I'arni'd. 

Uii  ap[)ual  to  tho  Bupreme  Court  of  Canada,  Held,  that  nothin»(  had 
OOOHrrod  at  tl.j  Hottkiincnt  of  coininiHHion,  from  tiino  to  tiino  [laid  by  the 
defoiidaiitH  to  tho  phiintitT  upon  thu  Halus  an  tiiu  dofoiidaiits  tlioniselvuH, 
who  alone  had  a  perfect  knowlud^o  of  them,  reproHentud  them  to  bo.  which 
would  diHontitlu  thu  plaintiff  to  have  an  account  tiikun  of  all  t)io  HaloH 
upon  which  ho  waa  by  iiiH  contract  entitled  to  comniiasion  at  liMVHt  up  to 
5th  Ducenibor,  1H70.  The  plaintiff  waM  not  aware  of  tho  lar^;*  aalert  which 
had  b'jon  made  by  dofondantrf,  and  thnro  could  be  no  hindinj,'  accpiicHcenco 
when  the  plaiiitill  was  not  aware  of  liia  ri>{ht8.  Thut  tho  roHult  of  tho 
account  taken  by  tho  accountant  appointed  by  tho  Superior  Court  could 
not  bo  objected  to,  viud  thoreforo  tho  jud^jmont  of  the  Huperior  Court  should 
bo  anirnied. 

I'.T  Tasoheroau,  J.— Tho  proHcription,  if  any,  was  interrui)ted  by  a  letter 
written  by  dofentlauts  to  plaintiff  before  it  accrued,  and  Walkn-  v.  Sic'ct 
('21  L.  C.  Jur.  21)  niuat  bo  followed  us  long  as  it  stands  unreverseil.  The 
objection,  that  tho  report  was  not  duly  received  in  evidence  in  tho  case, 
according!  to  Articles  345  and  3U)  C.  C.  P.,  had  not  been  taken  in  the  court 
below,  and  thu  rule  in  tho  I'rivy  Council,  that  a  purely  teclmical  objection 
not  niailo  in  tho  court  below  cannot  bo  entertained  in  appeal,  must  bo 
followed. 

Appeal  allowed  with  coats. 

Fuller  V.  Amos.— lOtli  June,  IH^O. 

11.  Uudor  Statute  of  Frauds — As  to  wliethor  mem.  in  vvritinir  cou- 

taiued  terms  of — Queation  for  Jury. 
See  SALE  OF  GOODS,  10. 

12.  (.'untt'act  xouH  selaj  priri' — Interroc/dtortcs  on  avtlcaldted 
facts — Evasive  answers  taken  as a^rmativ'e — C.  C.  F.  Arts, 
228,  229. 

Tho  plaintiff  alleged  that  he  made  for  defendant,  for  tho  use  of  tho 
Quebec,  Montreal,  Ottawa  &  Occidental  Kailway,  50,980  railway  ties,  accord- 
in(^  to  tho  stipulations  of  a  contract  Kornt  ieinij  piivi  (by  private  writing) 
entered  into  between  defendant,  acting  by  Robert  McGreevy,  his  brother, 
agent  and  mandatory  on  one  part,  and  one  Joseph  Lavalleo,  and  one  Frs.  L. 
Duluiimo  on  the  other  part,  the  said  Lavalleo  &  Duhaimo  having,  shortly 
after,  made  over  to  said  plaintiff  all  their  rights,  claims  and  interests  in  the 
said  contract,  together  with  one  horse,  for  fifty  dollars.  That  of  the  above 
stated  quantity  of  railway  ties,  33,900  were  delivered  by  plaintiff  to  defendant 
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on  the  line  of  the  naid  railway,  and  17,080  were  delivered  on  lauuchin>,'  places 
on  river  banks  (jeU»»)  and  that  the  said  ties  were  of  the  price  and  value  Btipu- 
lated  in  the  said  contract.  Plaintiff  further  alleged  that  he  made  for  defen- 
dant, and  delivered  to  him  2,822  cull  ties,  for  which  the  defendant  promised 
to  pay  him  eight  dollars  per  hundred  and  which  were  worth  that  price. 
Lastly  he  alleged  having  paid  for  defendant,  for  the  rent  of  a  piece  of  ground, 
forty  dollars,  making  in  all,  according  to  the  price  stipulated  in  the  said  con- 
tract and  the  value  of  the  said  ties,  86,855.89.  He  gave  credit  to  defendant 
for  ?3,7()5,  leaving  due  him  a  balance  of  $3,090.89,  which  he  claimed.  Plaintiff 
claimed  a  further  sum  of  $1,000  for  damages. 

Defendant  met  the  whole  claim  by  a  general  denial,  and  alleged  that  the 
said  contract  was  never  entered  into  by  himself,  but  was  entered  into  by  the 
said  Bobert  McGreevy,  his  brother,  in  his  personal  name  and  capacity,  that 
paid  plaintiff  did  not  fulfil  his  said  contract  nor  make  the  said  ties  as  stipu- 
lated in  the  said  contract,  and  that  the  amount  which  he  received  was  suffi- 
cient to  pay  for  the  ties  so  made. 

To  interrogatories  on  articulate''  facts  put  to  the  defendant  he  answered, 
with  one  or  two  exceptions  :  "  I  do  not  know."  The  Superior  Court  at  Three 
Rivers  held  that  these  answers  were  evasive  and  insufficient,  and  must  there 
fore  be  declared  to  be  true  and  proved,  and  on  these  and  on  the  evidence 
adduced  gave  judgment  and  condemned  the  defendant  to  pay  to  the  plaintiff 
?3,090.89  for  the  balance  due  on  the  price  and  value  of  said  ties,  dismissing 
the  plaintiffs  claim  for  damages. 

On  appeal  to  the  Court  of  Queen's  Bench  this  judgment  was  unanimously 
confirmed. 

On  appeal  to  the  Supreme  Court  of  Canada  Held,  that  the  defendant  did 

not  answer  the  interrogatories  put  to  him,  which  referred  to  the  matters  in 

issue,  in  a  categorical,  explicit  and  precise  manner  as  he  was  bound  to  do  by 

law  (C.  C.  P.  Arts.  228,  229).    If  he  had  no  personal  knowledge  he  should  have 

obtained  the  information  from  his  general  agent,  clerks  and  others  acting  for 

him  in  executing  the  contract.    These  interrogatories,  therefore,  were  properly 

taken   as   affirmatively   answered   and   proved   the   plaintiff's   case.     Appeal 

dismissed  with  costs. 

McGreevy  y.  Paille.— 12th  February,  1881. 

See  CONTRACT,  17. 

13.  Sale  of  goods  not  specified — Intention  to  pass  property — Appro- 

priation. 

See  SALE  OF  GOODS,  11. 

14.  Contract  to  cut  lumber— Vesting  of  2^roperty — Writ  of  rejdevin 

— Sherif's  possession  under — Trespass — Pleading — Jv.>< 
tertii — Justification  by  Sheriff  under  writ — Amendment, 
p)ower  of  by  Supreme  Court  of  Canada. 

In  November,  1874,  one  Arbo  entered  into  a  written  agreement  with  one 
Muirhead  to  get  logs  off  land  under  Muirhead's  control,  the  logs  to  be  Muir- 
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head's  property  as  cut.  In  December  following  one  Marooney  agreed  with 
Arbo  to  cut  and  liaul  loj^s  for  him  from  land  specified  in  the  agreement 
between  Arbo  and  Muirhead,  which  logs  were  to  be  Arbo's  property  at  the 
landing,  Arbo  agreeing  to  furnish  Marooney  with  supplies  to  get  the  lo<;s ; 
Marooney  cut  logs  under  this  agreement  and  hauled  them  to  the  landing.  In 
November,  1876,  the  logs  not  having  been  driven  and  Arbo  not  Imving 
furnished  sufficient  supplies,  he  and  Marooney  rescinded  their  agreement, 
Marooney  giving  his  note  to  Arbo  for  the  supplies  delivered.  The  logs 
remained  on  the  landing,  and  in  February,  187tJ,  they  were  seized  as  the  pro- 
perty of  Arbo,  who  had  become  insolvent,  under  a  writ  of  attachment,  issued 
under  the  Insolvency  Act  of  1S75.  In  May,  187(5,  Marooney  sold  the  logs  to 
the  plaintifif,  who  drove  them  to  the  boom  of  the  S.  W.  Miramichi,  where 
they  were  replevied  by  the  assignee  of  Arbo's  estate.  The  plaintiff  put  in  a 
claim  of  property  in  them,  and  the  sheriff  returned  the  v.rit  of  replevin,  with 
such  claim,  to  the  attorney  who  issued  the  writ.  No  v/rit  de  prop.  prob.  hav- 
ing been  issued,  the  sheriff  kept  possession  of  the  logs,  and  the  plaintiff 
brought  trespass  agr.inst  him  for  taking  them. 

The  plaintiff  pleaded:  1.  Not  guilty;  2.  Goods  not  the  plaintiff's;  3. 
Goods  the  goods  of  the  assignee  of  Arbo,  and  defendant  did  acts  complained 
of  by  license  of  such  assignee  ;  4.  Goods  the  goods  of  Muirhead,  and  defen- 
dant did  acts  complained  of  by  license  of  Muirhead  ;  5.  Goods  property  of 
defendant. 

A  verdict  was  entered  for  plaintiff  by  consent  for  ?1, 554,  the  value  of 
all  the  logs,  subject  to  be  reduced  to  «420.47,  the  value  of  logs  not  cut  by 
Marooney,  if  the  court  should  be  of  opinion  that  plaintiff  not  entitled  to 
Marooney  logs. 

The  Supreme  Court  of  New  Brunswick  reduced  the  verdict  to  the  said 
sura  of  ^420.47.     See  4  Pugs.  &  Bur.  25. 

Ou  appeal  to  the  Supreme  Court  of  Canada,  Held, 

Per  Ritchie,  C.J.— That  the  judgment  appealed  from  should  be  affirmed 
on  the  following  ground :  It  having  been  proved  on  the  trial,  without  objec- 
tion, and  made  part  of  the  case,  that  the  logs  in  question  were  seized  by  the 
defendant,  as  sheriff,  under  a  writ  of  replevin  issued  out  of  the  Supreme  Court 
of  New  Brunswick,  directing  him  to  take  the  logs  in  question,  the  sheriff  was 
justified  in  taking  the  logs  thereunder,  and  that  as  against  the  plaintiff  it 
was  no  wrongful  taking  or  conv-^rsion.  That  this  defence  could  be  given  in 
evidence  under  the  pleadings  in  the  cause,  or,  if  it  could  not  be  so  given,  this 
being  a  strictly  technical  objection,  and  this  defence  having  been  put  forward 
on  the  trial  without  objection,  and  no  such  technical  point  reserved  on  the 
trial,  if  necessary,  the  record  should  be  amended. 

Per  Strong  and  Gwynne,  J  J.— The  parties  at  the  trial  having  rested  their 
rights  upon  the  question  of  title,  viz. :  were  the  logs  the  property  of  the 
plaintiff,  or  were  they  the  property  of  Ellis,  as  assignee  of  Arbo,  oi  of 
Muirhead,  and  the  plaintiff  claiming  title  through  Marooney,  it  was  n«cessary 
for  him  to  show  title  in  Marooney,  which  he  had  failed  to  do,  and  therefore 
he  could  not  recover  for  the  Marooney  logs. 
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Per  Foiirnier  and  Henry,  JJ. — The  lof^a  wheu  takeu  were  the  property 
of  the  plaintiff,  and  he  was  therefore  entitled  to  judgment  on  all  the  iHsues 
raised. 

Per  Fournier,  J. — Tlie  defendant  might  have  justifled  under  the  writ,  and 
the  court  might  grant  leave  to  add  such  a  plea,  but  in  that  event  the  costs 
should  be  paid  by  defendant. 

Per  Henry,  J. — No  effort  having  been  made  in  the  court  below  to  add 
such  a  plea  it  was  too  late  and  contrary  to  precedent  and  justice  now  to 
admit  it. 

Per  Gwyune,  J. — When  the  plaintiff  fails  to  show  in  evidence  that  he 
was  in  actual  possession  at  the  time  of  the  taking,  and  is  therefore  driven  to 
rest  on  the  goodness  of  his  title  to  the  property,  a  defendant  maj,  in  rebuttal 
of  the  evidence  of  such  title,  set  up  a  bare  jus  tertii  without  showing  he  liad 
any  authority  from  the  third  person  having  such  title.  So  a  sheriff  sued  for 
taking  the  goods  of  the  plaintiff  may  show,  under  this  issue,  that  the  goods 
belonged  to  a  third  party  against  whom  he  took  them  in  execution.  The 
several  matters  therefore  alleged  in  the  3rd,  1th  and  5th  pleas  were  matters 
which  could  have  been  given  in  evidence  under  the  issue  joined  upon  the  2nd 
plea.  As  to  the  5th  plea,  in  view  of  the  evidence  it  was  quite  inappropriate 
to  such  evidence,  for  the  writ  of  replevin  placed  in  the  hands  of  the  defendant 
as  sheriff  to  be  executed  did  not  vest  in  the  defendant  any  property  in  the 
goods,  the  taking  of  which  was  complained  of,  so  as  to  enable  him  to  justify 
the  taking  as  his  own  property  as  is  done  iu  the  5th  plea. 

Appeal  dismissed  with  costs. 

Swim  Y.  Sheriff.— 10th  June,  1881. 

15.  Partnership  between  Contractors — Nature  ot'  contract. 

,SVc'  PAKTNERSHIP,  3. 

IG.  For  carriage  of  Steel  Rails — Representation  by  Agent  of  Crown. 
See  PETITION  OF  RIGHT,  17. 

17.  Contract  for  extra  icorh — Becisio^i  of  Engineer  as  to  price  bind- 
ing— Interrogatories  on  faits  et  articles,  when  to  be  taken 
pro  confessis — xlrt.  IJO  C.  C.  P. — Motion  for,  necessary. 

An  action  for  ?37,000  which  the  respondents  claimed  Mrere  due  them  for 
balance  on  a  sum  of  $i03,213.SJ(5,  amount  of  work  performed  under  contract 
between  appallant  and  respondents,  and  extra  work  agreed  to  between  respon- 
dents and  appellant. 

On  appeal  to  the  Supreme  Court  of  Canada  from  the  Court  of  Queen's 
Bench  for  Lower  Canada,  Held,  Taschereau,  J.,  delivering  the  judgment  of  the 
court,  1.  The  contention  on  the  part  of  the  respondents  that  the  fails  et  articles 
submitted  to  the  appellant  should  be  taken  pro  confessis,  because  the  answers 
thereto  were  not  direct,  categorical  and  precise  (Art.  229  C.  C.  P.)  was  not  open 
to  the  respondents,  as  they  had  failed  to  make  a  motion  to  that  effect  in  the 
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court  of  first  instance.  The  case  of  McGreevy  y.  PailU,  5  Leg.  Nowh  95,  con- 
firmed by  Supreme  Court,  was  not  in  point  as  a  motion  had  been  regularly 
made  and  granted  in  the  Superior  Court.  Nor  has  Doiigla*  v.  Ritchie,  18  L.  C. 
Jt^r.  27-4,  any  application.  There  the  defendant  made  default  and  had  not 
answered  the  fails  et  articles  at  all.  Here  the  defendant  had  answered,  and 
if  plaintiffs  desired  to  have  the  answers  set  aside,  it  must  be  by  motion. 

2.  The  appellant  was  entitled  to  reversal  of  the  judgment  of  the  Queen's 
Bench  as  to  an  item  of  81,882.15,  which  appeared  to  have  been  allowed  by 
oversight. 

3.  The  sum  of  S3,7fi5.20  added  by  the  Court  of  Queen's  Bench,  to  amount 
granted  by  the  Superior  Court  should  also  be  deducted  from  the  judgment, 
the  difference  between  20  and  2i  cts.  per  yard  for  earth  work  done  in  ISTs! 
there  being  sufficient  evidence  to  establish  that  the  engineer,  who  by  a 
clause  of  the  contract,  was  to  fix  the  prices  of  all  extra  work,  and  whose 
decision  the  parties  were  bound  to  submit  to,  had  fixed  the  price  of  such 
work  at  20  eta. 

Appeal  allowed  with  costs  and  judgment  of  the  court  below  varied. 

McGreevy  v.  McCarron.— 18th  June,  1883.. 
Sec  CONTRACT,  12. 

IS.  Not  complete  or  binding. 

See  SALE  OF  GOODS,  13. 

19.  Rescission  of,  on  gi-ound  of  fraud  and  false  representations. 

See  SALE  OF  LANDS,  8. 

20.  Bwildinrj  contract-Enforcement  of— Violation  of  city  hy-laxo 

-Liability  of  owner-Effect  of  by-law  passed  after  con- 
tract  made. 

the  dtf  ots^f  r''*r  n'  ?'  '"■'°*'°"  °^  "  ''""'^'"^  ^°^  "^^  respondent  in 
the  city  of  St.  John,  N.  B.,  brought  an  action,  claiming  to  have  been  pre 

vented  by  respondent  from  carrying  out   their  contract.      The   declara    on 

a  so  contan.ed  the  common  counts,  part  of  the  work  having  been  performed 

'o'nfon     TT.,      *'"  ""'"°*  *'"  '^"'^^^•"^''  ^^•'^^"   erected,' would'notTave 

rin  Tct  oV  H  '7"'"r  f  ""  '^'^"  °'  *'"  ''''  ^^^-^^'  "-^-  -"-rity 
of  an  Act  of  the  General  Assembly  of  New  Brunswick,  (41  V.  c  7)  two 
days  after  the  contract  was  signed.  »•  c.    /;,  iwo 

On  the  trial  of  the  action  the  plaintiffs  were  non-suited,  and  an  apnli- 

that^tLTf  '°  "^^^^"P^^'"^  Court  of  Canada,  Held,  Henry.  J.,  dissenting, 
that    he  by-law  of  the  said  city  of  St.  John  made  the  said  contract  illegal 

s"c  T:r'  ''o    ''I'^T'  """''^  "°*  '•^^°^^^-     '^«^^-  -  ^^-^^'"«'    6  Can. 
b.  o.  K.  241,  see  Contract,  4,  followed. 

CAS.  ma. — 10         - 


146 

ContrSiCt— Continued . 

Per  Henry,  J.— That  the  erection  of  the  huilding  wonld  not,  so  far  as 
the  evidence  showed,  be  a  violation  of  the  by-law,  and  therefore  the  non- 
suit should  be  set  aside  and  a  new  trial  ordered. 

Spears  v.  Walker— xi.  113. 

.21.  Action  for  breach  of  contract  to  supply  meat — Steward's 
decision  binding  on  the  parties— Forfeiture  of  deposit- 
Damages. 

Action  of  damaj^es  for  breach  of  the  following  contract : 

"  2Cth  April,  1880." 
»' Tender  for  supplying  the  Windsor  Hotel,  Montreal,  with  meat,  etc.,  from 

1st  May  to  Ist  November,  1880. 

"  We  the  undersigned  do  hereby  agree  to  supply  the  Windsor  Hotel 
"Montreal,  with  joints,  Ac,  of  meat,  at  the  prices  quoted,  viz.:  (here 
"follows  a  description  of  the  articles  to  be  supplied  and  the  prices.) 

"  The  quantity  and  quality  of  the  foregoing  supplies  to  be  satisfactory  to 
"  the  steward  of  the  hotel,  and  two  hundred  dollars  («200)  are  now  handed 
"  the  Windsor  Hotel  Syndicate  as  security  for  the  due  fulfilment  of  the  con- 
"  tract,  to  be  forfeited  in  case  of  non-performance,  and  if  at  any  time  the 
"  hotel  steward  is  obliged  to  procure  supplies  elsewhere  through  any  cause 
"  or  negligence  of  ours,  any  excess  of  cost  then  paid  over  the  prices  of  this 
"  contract  shall  be  chargeable  against  the  deposit  of  two  hundred  dollars. 
"  The  said  deposit  shall  not  bear  interest. 

"  This  contract  may   be   cancelled   by   the  Windsor  Hotel  Syndicate  a 
"anytime  should  they   lease  or  sell  the  hotel,  or  should  the  hotel  from  any 
"  cause  be  closed  before  1st  November  next. 

"  Should  this  contract  be  satisfactorily  fulfilled  the  deposit  of  two  hun- 
"  dred  dollars,  or  any  balance  of  the  same  remaining  in  accordance  with  fore- 
"  going  terms,  shall  be  returnable  on  demand  to  us. 

"  All  accounts  to  be  paid  weekly. 

(Signed)         "  Brown  Bros. 

"  The  foregoing  tender  and  contract  accepted. 

(Signed)         "  Windsor  Hotel  Syndicate, 
"  by  George  Iles, 
"  Secretary  House  Managing  Committee. 
"  Montreal,  April  30th,  1880." 

Plaintiff  supplied  meat  until  the  30th  of  June.  The  steward  of  the 
hotel  was  dissatisfied  and  repeatedly  notified  the  plaintiff  of  his  dissctisfac- 
tion,  but  did  not  immediately  stop  receiving  meat.  The  supplies  continuing 
unsatisfactory  to  the  steward,  and  in  his  opinion  not  according  to  the  con- 
tract, he  so  decided  and  reported  his  decision,  and  the  contract  was  cm 
celled  whereby  the  deposit  became  forfeited.  The  defendants  had  beta 
obliged  to  expend  »168  more  than  the  deposit  in  obtaining  meat  elsewhere. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench  for  Lower  Canada,  that  the  partiw^ 
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having  agreed  to  make  the  steward  the  sole  judt,'e  and  to  abide  by  his 
decision,  the  plaintiff  was  bound  by  it.  Further,  the  evidence  showed 
tliat  the  steward's  dissatisfaction  was  justified  by  the  inferiority  of  the  meat 
supplied,  and  that  there  was  no  malajideit  on  his  part,  but  that  lie  had  acted 
huuA  jidr  under  a  reasonable  sense  of  dissatisfaction. 

Appeal  dismissed  with  costs  (Fournier  and  Henry.  .TJ.,  dissenting). 

Brown  v.  Allan— 23rd  June,  1884. 

22.  Completed  by  letters — Statute  of  frauds. 

See  Sale  OF  LANDS,  10. 

23.  Contract  to  saiv  lumber — Rescission  of — Finding  of  Jury- 

Right  to  recover  on  common  counts  for  work  clone. 

The  plaintiff  was  employed  by  the  defendant  under  a  written  agree- 
ment, not  under  seal,  to  saw  lumber  in  the  defendant's  mill,  of  which,  under 
the  agreement,  plaintiff  had  possession  and  charge. 

It  was  contended  on  behalf  of  the  plaintiff  at  the  trial  that  this  agree- 
ment was  rescinded,  and  that  the  plaintiff  was  entitled  to  recover  on  the 
common  counts,  for  the  work  actually  done  up  to  the  time  of  the  alleged 
rescission. 

The  jury  found  in  favour  of  the  plaintiff  upon  the  facts  bearing  upon 
the  alleged  rescission,  and  the  Supreme  Court  of  Nova  Scotia  refused  a  rule 
«/.</  for  a  new  trial,  Rigby,  J.,  delivered  the  judgment  of  the  court.  (See 
5  Russell  &  Geldert  381). 

It  was  contended  on  behalf  of  the  plaintiff  that  the  judgment  appealed 
from  was  correct,  because  there  was  sufficient  evidence  to  warrant  the  jury 
in  finding  that  the  agreement  in  question  had  been  rescinded,  and  that  the 
defendant  agreed  to  pay  the  plaintiff  for  the  work  done  by  the  latter  up  to 
the  time  of  the  said  rescission. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  for  the  reasons 
given  by  iligby,  J.,  in  the  court  below  the  judgment  should  be  affirmed 
(llitcliie,  C.J.,  and  Strong,  J.,  dissenting). 

Appeal  dismissed  with  costs. 

Young  Y.  Tracey.— 17th  Feby.,  1885. 

24.  Tender  for  contract  by  firni — Assignment  of  interest  in  tender 
to  third  person— Alteration  of— Specification  after  tender 
and  before  acceptance — Provision  inserted  against  assign- 
ment—Incomplete contract— No  locus  standi  in  individual 
inember  of  firm  to  bring  action. 

On  the  1st  of  February,  1880,  the  corporation  of  the  village  of  St. 
Gabriel  published  a  notice  calling  for  tenders  for  certain  waterworks  required 
for  the  village,  according  to  plan  and  specification. 
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C.  St.  Jainea  A  Co.  tendered  "to  do  the  several  worka  of  supplyiiiK  and 
laying  water  pipes  in  this  village  according  to  plan  and  specification,"  for  the 
sum  of  837,r)00.y9. 

The  specification  did  not  contain  any  prohibition  aj^ainat  transferring  or 
making!  over,  in  whole  or  in  part,  the  contract  for  said  works. 

The  tender  of  C.  St.  James  &  Co.,  when  the  tenders  were  opened,  which 
was  on  the  '2nd  March,  1880,  was  found  to  be  the  lowest  but  one,  that  of  E. 
Dubuc  A  Co.  By  a  memo,  of  agreement,  made  on  the  r,th  of  March,  1880, 
between  C.  St.  James  and  Alexander  Chisholm,  doing  business  together  under 
the  name  of  C.  St.  James  &  Co.,  of  the  first  part,  and  one  Charles  E.  Torrance, 
of  the  second  part,  the  parties  of  the  first  part  transferred  all  their  interest 
in  or  to  and  by  virtue  of  the  tender  to  the  party  of  the  second  part,  for  $500 
a  further  sum  of  S500  to  bo  paid  by  the  party  of  the  second  part  when  con- 
tract should  be  awarded  by  by-law  duly  passed. 

Dubuc  it  Co.  having  availed  themselves  of  certain  irregularities  to  with- 
draw their  tender,  the  St.  Gabriel  council  decided  to  make  some  changes  in 
the  plans  and  specifications,  and  at  a  meeting  held  on  the  12th  July,  1880, 
resolved  that  the  specification  as  made  by  the  engineer  of  the  corporation, 
with  tlie  corrections  as  amended  by  the  council,  be  accepted  and  adopted, 
and  that  Mr.  Casimir  St.  James  should  be  allowed  two  days  to  consider  the 
specification,  and  if  he  should  accept  that  he  should  attend  on  the  15th  at 
3  p.m.  to  sign  the  contract. 

The  new  specification  to  which  reference  was  made  in  tlie  resolutions 
contained  among  other  clauses  the  following  :  "  The  contractor  will  not  be 
permitted  to  sub-let  any  portion  of  the  work,  except  for  the  delivery  of 
materials,  without  the  consent  of  the  Municipal  Council." 

In  the  afternoon  of  the  15th  July,  Casimir  St.  James  and  Alexander 
Chisholm  went  to  the  ofdce  of  the  respondent's  notary  for  the  purpose  of 
signing  the  contract  referred  to  in  the  resolutions.  At  the  same  time  Mr. 
Torrance  presented  himself,  and  claimed  the  right  to  sign  the  contract  in 
question,  as  being  the  transferee  of  the  two  individuals  above  referred  to 
producing  and  communicating  to  the  Mayor,  who  was  present,  the  document 
hereinbefore  referred  to,  by  which  C.  St.  James  &  Co.  had  transferred  to 
him  all  their  interest  in  the  contract  in  question. 

The  Mayor  thereupon  requested  delay  until  the  evening  to  consult  the 
council,  which  was  to  meet  in  accordance  with  the  terms  of  the  adjournment 
on  the  12th  July. 

At  the  council  meeting  which  was  held  the  same  evening,  the  Mayor 
made  a  report  of  the  respective  pretentions  of  St.  James  and  Chisholm  and 
Mr.  Torrance.  St.  James  was  called  upon  by  the  members  of  the  council  to 
state  whether  Mr.  Torrance's  pretentions  were  founded,  and  whether  it  was 
true  that  that  gentleman  was  the  transferee  of  C.  St.  James  &  Co.'s  interets 
under  the  tender  which  they  had  submitted.  The  result  was  that  the  council 
determined  not  to  give  the  contract  to  C.  St,  James  &  Co.,  but  sent  for  the 
next  lowest  tenderers,  to  whom  they  made  an  offer  on  the  terms  and  conditions 
proposed  to  St.  James  &  Co.  at  the  meeting  of  the  12th  July,  and  this  offer 
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having  been  accepted  it  waa  resolved  to  j^ive  such  lu-xt  lowest  tenderers  the 
contract,  and  the  contract  with  them  was  signed  the  next  day. 

St.  James,  in  his  own  name,  and  pretending  to  be  tlie  only  person 
interested  in  the  tender  of  C.  St.  James  &  Co.,  then  instituted  an  action  in 
(laniafjes  for  breach  of  the  contract  which  ho  pretended  was  entered  into 
between  himself  and  respondent  under  the  resolutions  of  12th  July,  1880. 

The  Superior  Court  for  Lower  Clanada  (Cha^noii,  J.)  dismissed  the  plain- 
tiff's action,  holding,'  that  tlie  evidence  showed  no  individual  tender  by  St. 
James,  but  one  by  St.  James  and  Chisholm,  as  con8titutin<,'  the  Arm  of  C.  St. 
James  &  Co.,  tliat  therefore  the  plaintiff  had  no  /ochx  standi  to  maintain  the 
action  in  his  own  name  ;  that,  besides,  under  the  circumstances  there  never 
had  been  any  completed  contract  between  the  parties  ;  the  provision  ajjainst 
assi^'ninjj  the  contract  was  a  material  stipulation  which  had  been  violated  by 
the  assignment  to  Mr.  Torrance,  and  that  the  council  had  been  justified  iu 
lefusint;  to  accept  the  tender. 

This  judgment  was  reversed  by  the  Court  of  Review  at  iMontreal,  but 
was  restored  by  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
(Janada  (appeal  side). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Henry,  J.,  dissenting, 
tliat  the  judgments  of  the  Superior  Court  and  the  Court  of  Queen's  Bench 
sliould  be  aflirmed. 

Appeal  dismissed  with  costs. 

St.  James  v.  The  Corporation  of  St.  Gabriel.— 12th  May,  1885. 

25.  Suit  for  rescis.sion  of — Fraud — Evidence. 

See  SALE  OF  LANDS,  14. 

20.  Hiring  and  service — Clerk — Money  paid  out — Prescription. 

R.  brought  action  against  Y.  and  others,  the  heirs  of  D.  D.  Y.,  for  services 
done  aa  clerk  to  the  executor  of  D.  D.  Y.'s  will,  in  administering  the  estate  and 
for  money  paid  and  laid  out  for  estate. 

Pleas  :  That  all  demands  for  salary  were  prescribed,  by  two  years  under 
C.  C.  of  L.  C.  Art.  2261,  and  all  sums  advanced  to  estate  and  paid  for  and  on 
account  of  it  by  five  years  under  C.  C.  Art.  2200,  par.  6.  2.  That  the  executor, 
who  received  $400  p.  a.  under  tlie  will  had  no  right  to  employ  a  clerk  at  expense 
of  estate  to  do  the  work  thereof,  and  R.'s  work  was  done  for  executor,  against 
whom  alone  he  had  a  claim. 

Held,  by  Superior  Court  for  Lower  Canada,  that  the  only  prescription 
for  yearly  salary  was  that  of  5  years,  under  Art.  22G0,  s.  G,  while  that  of  30  years 
alone  was  applicable  to  claim  for  moneys  laid  out  for  estate.  That  the 
general  powers  of  an  executor  include  the  engagement  of  clerks  to  keep 
the  books  of  the  estate  and  to  carry  on  its  affairs  (C.  C.  914) ;  and  $1,754 
was  awarded  to  R. 

In  appeal  the  holdings  of  the  Superior  Court  upon  the  several  questions 
of  law  were  affirmed,  but  the  action  waa  dismissed  (Tessier  and  Cross  JJ., 
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iliHsentitif?),  on  tlio  ground  that  there  was  eviilence  that  R.  had  a;;irood  to  accept 
94UO  p,  a.  and  hnd  been  paid  that  sum. 

On  appeal  to  the  Supreme  Court,  Held,  that  the  judgment  of  the  Court  of 
Queen's  Bench  for  L.  C.  shouhl  be  reversed,  and  that  of  the  Superior  Court 
varied  by  increasing  the  amount  awarded  U.  to  85, (507. 

Rattray  v.  Young.— 10th  November,  1885. 

27.  Petition  of  Rujid — Intercolonial  Ruilwdy  contract — 31  V, 
c.  Li,  8. 18 — Certificate  of  engineer  a  condition  precedent  to 
recover  money  for  extra  work — Forfeiture  and  penalty 
clauses. 

The  suppliants  agreed,  by  contracts  under  seal,  dated  25th  May,  1870,  with 
the  Intercolonial  Railway  Commissioners  (authorized  by  31  V.  c.  18)  to  build, 
construct  and  complete  sections  three  and  six  of  the  railway  for  a  lump  sum 
for  section  three  of  $462,444,  and  for  section  eix  of  84iJ('),'J4G.43.  The  contract 
provided,  inter  alia,  that  it  should  be  distinctly  understood,  intended,  and 
at?reed  that  the  said  lump  sum  should  be  the  price  of,  and  be  held  to  be  full 
compensation  for,  all  works  embraced  in  or  contemplated  by  the  said  contract, 
or  which  mi^jht  be  required  in  virtue  of  any  of  its  provisions  or  by-laws,  and 
the  contractors  should  not,  upon  any  pretext  whatever,  be  entitled,  by  reason 
of  any  change,  alteration  or  addition  made  in  or  to  such  works,  or  in  said  plans 
or  specifications,  or  by  reason  of  the  exercise  of  any  of  the  powers  vested 
in  the  Governor  in  Council  by  the  said  Act  intituled,  "  An  Act  respecting  the 
Construction  cf  the  Intercolonial  Railway,"  or  in  the  commissioners  or 
engineers  by  the  said  contract  or  by  law,  to  claim  or  demand  any  further  sum 
for  extra  \s-ork,  or  as  damages  or  otherwise,  the  contractors  thereby  expressly 
waiving  and  abandoning  all  and  every  such  claim  or  pretension,  to  all  intents 
and  purposes  whatsoever,  except  as  provided  in  the  fourth  section  of  the 
contract  relating  to  alteration  in  the  grade  or  line  of  location  ;  and  that 
the  said  contract  and  the  said  specification  should  be  in  all  respects  subject  to 
the  provisions  of  31  V.  c.  13,  that  the  works  embraced  in  the  contracts  should 
be  fully  and  entirely  complete  in  every  particular  and  given  up  under  final 
ceriificates  and  to  the  satisfaction  of  the  engineers,  on  the  Ist  of  July,  1871 
(lime  being  declared  to  be  material  and  of  the  essence  of  the  contract),  and  in 
default  of  such  completion  contractors  should  forfeit  all  right,  claim,  etc., 
to  money  due  or  percentage  agreed  to  be  retained,  and  to  pay  as  liquidated 
damages  $2,000  for  each  and  every  week  for  the  time  the  work  might  remain 
uncompleted  ;  that  the  commissioners  upon  giving  seven  clear  days'  notice,  if 
the  works  were  not  progressing  so  as  to  ensure  their  completion  within  the 
time  stipulated  or  in  accordance  with  the  contract,  had  power  to  take  the 
works  out  of  the  hands  of  the  contractors  and  complete  the  works  at  their 
expense ;  in  such  case  the  contractors  were  to  forfeit  all  right  to  money  due  on 
the  works  and  to  the  percentage  returned.  The  work  was  taken  out  of  the 
hands  of  the  contractors  for  not  having  been  satisfactorily  proceeded  with. 

Held,  affirming  the  judgment  of  the  Exchequer  Court  on  a  petition  of  right 
filed  by  contractors,  Fournier  and.  Henry,  JJ.,  dissenting,    Ist.  That  by  their 
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contracts  theBuppliants  liad  waived  all  claim  for  payment  of  extra  work.  2nd. 
That  tlio  contractors  not  havinj^  previously  obtained,  or  been  entitled  to,  a 
certificate  from  the  chief  engineer,  au  provided  by  31  V.  c.  18,  b.  18,  for  or  on 
account  of  the  money  which  they  claimed,  the  petition  of  the  Buppliants  was 
properly  diHmiHHcd.  3rd.  Under  the  terms  of  the  contract,  the  work  not. 
having  been  completed  within  the  time  stipulated,  or  m  accordance  with  the 
contract,  the  commissioners  had  the  power  to  take  the  contract  out  of  the 
hands  of  the  contractors  and  charge  them  with  the  extra  cost  of  complctint<  the 
same,  but  that  in  making'  up  tluit  amount  the  court  below  should  have  deducted 
the  amount  awarded  for  the  value  of  the  plant  and  materials  taken  over  from 
the  contractors  by  the  commissioners. 

Berlinguet  v.  The  Queen.— xiii.  26. 

2S.  Railway  contract — Certificate  of  enyiaeer — Xecessity  for — 
Laches. 

McC.  et  al.,  appellants,  entered  into  a  contract  with  McG.,  respondent,  the 
contractor  for  the  construction  of  the  North  Shore  Railway  between  Montreal 
and  Quebec,  to  do  and  perform  certain  works  of  construction  on  a  portion  of 
the  road,  and  by  a  clause  in  his  contract  agreed  "  to  keep  open  at  certain  times 
and  hours  at  his  own  cost  and  expense  the  main  line  for  the  passage  of  traffic 
or  express  trains  run  by  McG.  without  any  charge  to  the  latter;  "  but  there 
was  a  pi'oviso  that  "  any  time  occupied  on  tlie  road  over  and  above  what  may 
be  required  by  the  hours  hereinbefore  mentioned,  or  any  expense  caused 
thereby  shall  be  paid  by  the  contractor  McG.,  on  a  certificate  to  that  effect 
signed  by  the  superintendent  of  the  contractor." 

On  an  action  brought  by  appellants  against  respondent  for  damages  caused 
by  the  interruption  of  the  work  on  said  road  by  the  passing  of  respondent's 
trains. 

Held,  afiirming  the  judgment  of  the  court  below,  that  it  was  the  duty  of 
the  appellants  to  get  the  superintendent's  certificate  within  a  reasonable  time, 
and  not  having  taken  any  steps  to  get  it  until  six  years  after  the  superintend- 
ent had  left  the  respondent's  employment,  the  failure  to  produce  such  certificate 
was  sufficient  ground  for  dismissing  the  appellant's  action. 

McCarron  y.  McGreevy. — xiii.  378. 

29.  Sale  of  goods — Delivery — Non-acceptance  by  vendee — Return 
of  goods  to  vendor — Rescission  of  contract — Re-sale. 
See  SALE  OF  GOODS,  17. 

.30.  8ale  of  lands  by  the  acre — "  More  or  less." 
See  SALE  OF  LANDS,  22. 

.SI.  Executory  contract — Non-fulfilment  of — Action  for  price — 
Temporary  exception — Incidental  demand — Damages — 
Cross-appeal. 

In  March,  1883,  B.  contracted  with  C.  et  al.,  for  the  delivery  of  an  engine 
in  accordance  with  the  Herreshoff  system  to  be  placed  in  the  yacht  "  Ninie  " 
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then  ill  cutirHU  uf  construction.  Tho  onf^inowaa  built,  placed  in  the  yacht,  and 
upon  trial  wan  found  defective.  On  tho  Hist  AuKust.C.  t'(  nl,  took  out  a  laisie 
ron»ervati)ire  of  the  yacht  "Ninio,"  luui  claimed  ^'2,i;ti).;i7  for  tlic  work  and 
inatcriala  furiiiHlitid.  H.  pittitioiicd  to  iiniiul  tliu  attachment  and  i)leaded  that 
the  amount  wntt  not  yet  due,  as  C.  ft  ul.  had  not  performed  their  contract,  and 
by  incidental  demand  claimed  a  lar^;e  amount.  After  variouH  proccedinj^H  the 
»(ti»if  counervdtoiii'  was  abandoned,  and  the  Court  of  Queen'a  Uench,  on  an 
appeal  from  tho  judgment  of  the  Superior  Court  in  favour  of  11.,  both  on  the 
principal  action  and  incidental  demand,  ordered  that  exports  bo  named  to 
ascertain  whether  tho  euf^ine  waH  built  in  aecordanco  witli  tlie  contract  and 
report  on  the  defects.  A  report  was  made  by  which  it  was  fleclared  that  C. 
et  al.'ii  contract  was  not  carried  out,  and  tliat  work  and  materials  of  the  value 
of  9225  was  still  necessary  to  complete  the  contract. 

On  motion  to  homologate  the  experts'  report,  the  Superior  Court  was  again 
called  upon  to  adjudicato  upon  tho  merits  of  the  demand  in  chief  and  of  the 
incidental  demand,  anil  that  court  held  that  an  C.  et  dl.  had  not  built  an 
engine  as  covenanted  by  them,  IVs  plea  should  be  maintained,  but  as  to  the 
incidental  demand  held  tho  evidence  iiisufticient  to  warrant  a  judgment  in 
favour  of  1>.  On  appeal  to  the  Court  of  Queen's  Bench,  that  court,  taking  into 
consideration  the  fact  that  the  yacht  "Ninio"  had,  sinco  the  institution  of 
the  action,  been  sold  in  another  suit  at  the  instance  of  one  of  U.'s  creditors 
and  purchased  by  C.  et  al.,  the  proceeds  being  deposited  in  court  to  bo  dis- 
tributed amongst  B.'s  creditors,  credited  15.  with  8225  necessary  to  complete 
the  engine,  allowed  $750  damages  on  B.'s  incidental  demand,  and  gave  judgment 
in  favour  of  C.  et  al.  for  the  balance,  viz.,  '91,225  with  costs. 

The  fact  of  the  sale  and  purchase  of  the  yacht  subsequent  to  the  institu- 
tion of  the  action  did  not  appear  on  the  pleadings. 

On  appeal  to  the  Supremo  Court  of  Canada  and  cross-appeal  aa  to  amount 
allowed  on  incidental  demand  by  Court  of  Queen's  Bench,  it  was : — 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Ronch,  Sir  W.  J. 
Ritchie,  C.J.,  and  Taschereau,  J.,  dissenting,  that  as  it  was  shown  that  at  the 
time  of  the  institution  of  C.  et  al.'s  action,  it  was  through  faulty  construction 
♦hat  the  engine  and  machinery  therewith  connected  could  not  work  according 
to  tho  Herreshoff  system,  on  which  system  C.  et  al.  covenanted  to  build  it,  their 
action  was  premature. 

Held,  also,  that  the  evidence  in  the  case  fully  warranted  the  ?750  allowed 
by  the  Court  of  Queen's  Bench  on  B.'s  incidental  demand,  and  therefore  he 
was  entitled  to  a  judgment  for  that  amount  on  said  incidental  demand  with 
costs. 

Taschereau,  J.,  was  of  opinion,  on  cross-appeal,  that  B.  's  incidental  demand 
should  have  been  dismissed  with  costs. 

Bender  y.  Carrier,  et  al. — xv.  19. 

32.  Failure  of  consideration — Invpossihility  of  performance. 

When  one  contracts  to  do  work  for  another,  the  preparation  for  which 
involves  outlay  and  expense,  a  corresponding  agreement,  in  the  absence  of  any 
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express  proviHion,  will  bo  implied  on  the  part  of  tlm  person  with  wlinm  ho 
contracts  to  fiirniHh  the  work;  but  no  bucIi  implication  will  bo  miido  wlioro, 
from  circnmHtancoH  i<nown  to,  and  in  the  contemplation  of,  both  parties  at  tlio 
date  of  the  agreement  to  do  the  work  it  was,  and  continued  to  bo  beyond,  tlio 
power  of  the  party  to  carry  out  such  implied  ufiroemcnt.  Henry,  J.,  dis- 
Hentin((. 

McKenna  v.  MoNaniee.— xv.  :UI. 

.'t:!.  Haihvay  companj/ — Afp'cnncnt  with  municipal  corporatiov — 
Conditions — Per/oriiunice  of. 

A  municipal  corporation  entered  into  an  ajjroement  with  a  railway  com- 
pany by  which  the  latter  was  to  receive  a  bonus  on  certain  conditions,  one  of 
which  was  that  tlio  company  "  Hhould  conHtrnct  at  or  near  the  corner  of 
Colborno  and  William  atreets  (in  Toronto)  a  freij^ht  and  paswenner  station  wiili 
all  necessary  accommodation,  connected  by  switches,  sidinf^H,  or  otherwiso 
with  said  road"  upon  the  council  of  the  town  passinfj  a  by-law  granting;  a 
necessary  rif^ht  of  way. 

Held,  1.  That  such  condition  was  not  complied  with  by  the  erection  of  a 
station  buildinp;  not  used,  nor  intended  to  bo  used,  and  for  which  proper 
ottioers,  such  as  station  master,  ticket  agent,  etc.,  were  not  appoir.ted.  Stroiif,', 
J.,  dissenting. 

2.  Per  Strong,  J.,  that  the  condition  only  called  for  the  construction  of  a 
building  with  the  required  accommodation  and  connections,  and  did  not 
amount  to  a  covenant  to  run  the  trains  to  such  station  or  make  any  other  use 

of  it. 

3.  The  words  "all  necessary  accommodation,"  in  the  condition,  required 
that  t^rounds  and  yards  sufficient  for  freight  and  passenger  tratflc  in  case  the 
station  were  used  should  be  provided. 

Bickford  v.  The  Town  of  Chatham.— xvi.  23.5. 
And  see  RAILWAYS  AND  RAILWAY  COMPANIES,  42. 

34.  Railway  Co. — Carriage  of  fjoods — Liability  for  negligence — 
Transit — Connecting  lines. 

One  of  the  conditions  in  a  contract  by  the  G.  T.  R.  Co.  to  carry  goods 
from  Toronto  to  Portage  la  Prairie,  Man.,  a  place  beyond  the  terminus  of 
their  line,  provided  that  the  company  "  should  not  be  responsible  for  any  loss, 
mis-delivery,  damage  or  detention  that  might  happen  to  goods  sent  by  them, 
if  such  loss,  mis-delivery,  damage  or  detention  occurred  after  said  goods 
arrived  at  the  stations  or  places  on  their  line  nearest  to  the  points  or  places 
which  they  were  consigned  to,  or  beyond  their  said  limits." 

Held,  that  this  condition  would  not  relieve  the  company  from  liability  for 
loss  or  damage  occurring  during  the  transit,  even  if  such  loss  occurred  beyond 
the  limits  of  the  company's  own  line. 

Held,  per  Strong  and  Taschereau,  JJ.,  that  the  loss  having  occurred  after 
the  transit  was  over,  and  the  goods  delivered  at  Portage  la  Prairie,  and  the 
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liiiliility  of  tlie  cnrriurN  hiivinM  cea«od,  thii  condition  ri'ducud  tliu  contract  to 
uiif  of  int  ro  ImiliiuMit  hh  huoii  aa  thu  ^otxlw  wvru  deiiviTuil,  and  aUu  exunipted 
tlx' t'onipany  from  liahility  uh  waruhouiitinuMi,  am'  tlio  ^oo(Im  were  front  tliat 
tunc  in  cuHtody  of  tlie  c<ini|)nny  on  wIiohu  linc<  rorta^c  In  I'rairie  waa  uituato, 
ai  baiieeH  for  the  itlii|ipfr.     (Fourniur  and  (iwynne,  JJ.,  diHHi'ntin^.) 

Orand  Trunk  Railway  Co.  v  MacMlllan.— xvi.  fi43. 
See  RAILWAYS  AND  RAILWAY  COMPANIK?!,  43. 

!)5.  Cldhn  (Kjiiinst  the  Goreiiitnfnt — Crrtijicdfe  of  eiu/hieer — Con- 
illtion  preceih'nt — Arhifntfion — 7i  V.  c  IJ — Conta. 

.V.  et  (it.,  made  a  contract  with  Ilcr  Majesty  the  Queen,  repreHunted  by  the 
Miniatcr  of  I'nhlic  WorkH,  for  tho  conHtrnction  of  a  hridjjo  for  a  Inmi)  anni. 
After  the  complL'tion  of  thu  bridge  a  final  eHtiinate  wau  ^ivcn  by  thu  chief 
engineer,  and  payment  thereof  made,  bnt  S.  et  al.  preferred  a  claim  for  thu  value 
of  work,  not  included  in  HUch  tituvl  estinuite,  alleged  to  have  boon  done  in  tho 
construction  of  tho  brid^jo,  and  canned  by  chan){eH  and  altoratiouB  ordored  by 
the  chief  en(>ineer  of  ho  radical  a  nature  aH  to  create,  according  to  the  conten- 
tion of  the  claiinantH,  a  new  contract  between  tho  partioH. 

Held,  reverHinn  tho  judj^ment  of  Henry,.!.,  in  tho  Exchequer,  {See  1  Exch. 
C.  Ileportt)  HUl.)  Fournier,  ,T,,  dinHentin^,  that  the  engineer  could  not  make 
a  new  contract  binding  on  the  crown  ;  that  tho  claim  caino  within  tho  original 
contract  and  tho  provisiouH  thereof  which  made  the  certillcate  of  the  en»{ineer 
a  condition  precedent  to  recovery,  and  HUch  certiflcato  not  having  been  obtain- 
ed, tho  claim  must  bo  dismiBsed. 

The  crown  havin>{  referred  the  claim  to  arbitration  instead  of  insisting 
throughout  on  its  strict  legal  rights,  no  costs  were  allowed. 

The  Queen  v.  Starrs.— xvii.  118. 

.')().  Foreign  corporation — Telfgrdph  company — Doing  business  in 
Canada — Ejcclusive  rigid  —  Contract  for — Restraint  of 
trade — Puhl  ic  interest. 

In  Ifi  ')  the  E.  &  N.  A.  Ry.  Co.,  owning  the  road  from  St.  John,  N.B., 
westward  to  the  United  States  boundary,  made  an  agreement  with  the  W.  U. 
Tel.  Co.,  giving  the  latter  the  exclusive  right  for  99  years  to  construct  and 
operate  a  line  of  telegraph  over  its  road.  In  1870,  a  mortgage  on  the  road  was 
foreclosed  and  the  road  itself  sold  under  decree  of  the  Equity  Court  of  New 
Brunswick  to  the  St.  J.  &  M.  Ry.  Co.,  which  company,  in  1883,  leased  it  to  the 
N.  B.  Ry.  Co.  for  a  term  of  999  years.  The  telegraph  line  was  constructed  by 
the  W.  U.  Tel.  Co.  under  the  said  agreement,  and  has  been  continued  ever 
since  without  any  new  agreement  being  made  with  the  St.  J.  A  M.  Ry.  Co.  or 
the  N.  B.  Ry.  Co.  The  SV.  U.  Tel.  Co.  is  an  American  company,  incorporated 
by  the  State  of  New  York,  for  the  purpose  of  constructing  and  operating 
telegraph  lines  in  the  State.  Its  charter  neither  allows  it  to  engage,  or 
prohibits  it  from  engaging,  in  business  outside  of  the  State.  In  1888,  the  C. 
P.  Ry.  Co.  completed  a  road  from  Montreal  to  St.  John,  a  portion  of  it  having 
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ninninu  power*  ovor  the  line  of  the  N.  H.  Ily.  Co.,  on  whicli  the  W.  U.  Tel. 
Go.  hftd  oonitruoted  it*  teleMrapli  iini.'.  The  N,  It.  Ity.  Co.  having  K'ven 
permiuion  to  the  (',  P.  It.  to  noiiHtniut  nnothor  telouraph  line  over  tlio  HHme 
road,  the  W.  IT.  Tul  Co.  nppliud  fornnd  obtained  an  injunction  to  prevent  its 
l)einK  built.  On  appeal  to  the  Hiipronie  Court  of  Canada  from  the  decree  of 
the  Ki|uity  (!ourt  ^riiiitinK  the  injunctiuii, 

Held,  1.  That  the  aj^ruuniunt  nindu  in  IHtl'j  btitwuvn  tho  E.  &  N.  A.  Ry. 
Co.  iH  hindiiiK  on  tho  preHont  owncrH  of  tho  roivd. 

3.  That  tho  contract  iniulo  with  tho  W.  U.  Tel.  Co.  \vh,h  conniHti'nt  with 
tho  pnrpoHo  of  itH  corporation,  and  not  prohibited  by  itg  charter  nor  by  the 
lixuil  hiWH  of  Now  HrutiHwicIf,  and  itH  ri^lit  to  ttntcr  into  hiicIi  a  contract  and 
curry  on  tho  buHinena  provided  for  thereby  in  a  ri^iit  reco^ni/ed  by  the  comity 
of  nations. 

8.  The  excluBivo  right  .{ranted  to  tho  W.  U.  Tel.  Co  does  not  avoid  the 
contract  as  bein^  atjaiiiHt  public  policy,  nor  as  being  a  contract  in  restraint  of 
trade. 

Held, i'C'O Wynne,  J. .dissenting,  that  the  comity  of  nations  docs  not  require 
the  courts  of  this  country  to  enforce,  in  favor  of  a  foreign  corporation,  a  con- 
tract depriving  a  nviiway  company  in  Canada  of  the  riglit  to  permit  a  domestic 
corporation,  created  for  tlie  purpose  of  erecting  telegraph  linoH  in  the  Dominion 
to  erect  such  a  lino  upon  its  land,  and  depriving  it  of  the  right  to  construct  a 
telegraph  line  upon  its  own  land. 

Canadian  Pacific  Ry.  Co.  v.  Western  Union  Tel.  Co.  ~.xvij.  151. 

')7.  Relating  to  intereHt  in  land — Piirt  ptTfoniiance. 
See  STATUTE  OF  FRAUDS. 

38.  Public  work — Claivi  fm'  extra  xuil  (Khlifional  ivork  done  on 
Intercolonial  Raikcin/ — II  V.  c.  13,  ss.  10,17,  IS,  and  37 
V.  c.  15 — Change  of  chief  evr/lneer  before  final  certificate 
(jlven — Reference  of  suppliant's  claim  to  enf/ineer — Report 
or  certificate  by  chief  eiujlneer  recommemliiiff  payment  of 
a  certain  .nun — Effect  if — Approval  by  Commissioner  or 
Minister  necessary. 

In  1879  the  respondent  filed  a  petition  of  right  for  the  sum  of  $608,000 
for  extra  work  and  damages  ariaing  out  of  his  contract  for  the  construction  of 
section  18  of  the  Intercolonial  Hivilway  without  liaving  obtained  a  final 
certificate  from  F.,  who  held  at  the  time  the  position  of  Chief  Engineer.  In 
1880.  F.  having  resigned,  F.  8.  was  appointed  Cliief  Engineer  of  the  Inter- 
colonial Railway  and  investigated,  amongst  o.-hers,  the  respondent's  claim,  and 
reported  a  balance  in  his  favor  of  #120,371.  Thereupon  the  respondent 
amended  his  petition  and  made  a  special  claim  for  the  $120,371,  alleging  that 
F.  S.'s  report  or  certificate  was  a  final  closing  certificate  within  the  meaning 
of  the  contract,  which  question  was  submitted  for  the  opinion  of  the  court  by 
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special  case.  This  report  was  never  approved  of  by  the  Intercolonial  Railway 
Commisaiouera  or  by  the  Minister  of  Railways  and  Cauala  under  31  Vic. 
c.  13,  a.  18.  The  Exchequer  Court,  Fournier.  J.,  presidin^j,  hold  that  the 
suppliant  was  entitled  to  recover  on  the  certificate  of  F.  S.  On  appeal  to  the 
Supreme  Court  of  Canada, 

Held,  reversin}^  the  judgment  of  the  Exchequer  Court,  Ist,  jier  Ritchie, 
C.  J.  and  Gwynne,  J.,  that  the  report  of  F.  S.,  assuming  him  to  have  been  tiie 
Chief  Engineer  to  give  the  final  certificate  under  the  contract,  cannot  be 
construed  to  be  a  certificate  of  the  Chief  Engineer,  which  does  or  can  entitle 
the  contractor  to  recover  any  sum  as  remaining  duo  and  payable  to  him  under 
the  terms  of  his  contract,  nor  can  any  legal  claim  whatever  against  the 
Government  be  founded  thereon. 

'2nd,  2>er  llitcliie,  C.  J.,  that  the  contractor  was  not  entitled  to  be  paid 
anything  until  the  final  certificate  of  the  Chief  Engineer  was  approved  of  by 
the  Commissioners  or  Minister  of  Railways  and  Canals,  31  V.  c.  13  s.  18  and 
;j7  V.  c.  15  ;  Jones  v.  The  Queen,  7  Can.  S.  C.  R.  570. 

3rd,  per  Patterson,  J.,  that  although  F.  S.  was  duly  appointed  Chief 
En,i;ineer  of  the  Intercolonial  Railway,  and  his  report  may  be  held  to  bo  the 
final  and  closing  certificate  to  which  the  suppliant  was  entitled  under  the 
eleventh  clause  of  the  contract,  yet  as  it  is  provided  by  the  fourth  clause  of  the 
contract  that  any  allowance  for  increased  work  is  to  bo  decided  by  the  Com- 
missioners and  not  by  the  engineer,  the  suppliant  is  not  entitled  to  recover  on 
F.  S.'s  certificate. 

Per  Strong  and  Taschereau,  JJ.,  (dissenting),  that  F.  S.  was  the  Chief 
Engineer  and  as  such  had  power  under  the  eleventh  elause  of  the  contract  to 
deal  with  the  suppliant's  claim  and  that  his  report  was  "  a  final  closing 
certificate  "  entitling  tlie  respondent  to  the  amount  found  by  the  Exchequer 
Court  on  the  case  submitted. 

Per  Strong,  Taschereau  and  Patterson,  J.J.,  that  the  office  of  Commissioners 
having  been  abolished  by  37  V.  c.  15,  and  their  duties  and  powers  trans- 
ferred generally  to  the  Minister  of  Railways  and  Canals,  the  approval  of  the 
certificate  was  not  a  condition  precedent  to  entitle  the  suppliant  to  claim  the 
amount  awarded  to  him  by  the  final  certificate  of  the  Chief  Engineer. 

The  Queen  y.  McGreevy.— xviii.  371. 

39.  Public  work — Sub-contract — Engineers  certificate — Condition 
precedent. 

A  sub-contract  for  the  construction  of  a  part  of  the  North  Shore  Railway 
provided  inter  alia  that,  "  the  said  work  shall,  in  all  particulars,  be  made  to 
conform  to  the  plans,  specifications  and  directions  of  the  party  of  the  second 
part,  and  of  his  Engineer,  by  whose  classifications,  measuromenta  and  calcula- 
tions, the  quantities  and  amounts  of  the  several  kinds  of  work  performed  under 
this  contract  shall  be  determined,  and  who  snail  have  full  power  to  reject  and 
condemn  all  work  or  materials  which,  in  his  opinion,  do  not  conform  to  the 
spirit  of  this  agreement,  and  who  shall  decide  every  question  which  may  or 
can  arise  between  the  parties  relative  to  the  execution  thereof,  and  his  decision 
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shall  be  conclusive  and  binding  upon  both  parties  hereto.  The  aforesaid  party 
of  the  second  part  hereby  agrees,  and  binds  himself,  that  upon  the  certiticates 
of  his  Engineer,  that  the  Wurk  contemplated  to  be  done  under  this  contract 
has  been  fully  completed  by  the  party  of  the  first  part,  he  will  pay  said  party 
of  the  first  part  for  the  performance  of  the  same  in  full,  for  materials  and 
workmanship.  It  is  further  agreed,  by  the  party  of  the  second  part,  that 
estimates  shall  be  made  during  the  progress  of  the  work  on  or  about  the  first 
of  each  month,  and  that  payments  shall  be  made  by  second  party  upon  the 
estimate  and  certificate  of  his  engineer,  to  the  party  of  the  first  part,  on  or 
before  the  20th  day  of  each  month,  for  the  amount  and  value  of  work  done, 
and  materials  furnished  during  the  previous  month,  ten  per  cent,  being 
deducted  and  retained  by  the  party  of  the  second  part  until  the  final  completion 
of  the  work  embraced  in  this  contract,  when  all  sums  due  the  party  of  the  first 
part  shall  be  fully  paid,  and  this  contract  considered  cancelled." 

Upon  completion  of  the  contract  the  engineer  made  a  final  estimate  fixing 
the  value  of  the  work  done  by  the  sub-contractor  at  #79,112.05,  and  after 
deducting  the  money  paid  to  and  received  by  the  sub-contractor,  and  a  clerical 
error  appearing  on  the  face  of  the  certificate,  a  sum  of  $4,187.32  remained  due 
to  the  sub-contractor. 

Upon  an  action  brought  by  the  sub-contractor  to  recover  the  sum  of 
$36,312.12,  the  Superior  Court,  whose  judgment  was  affirmed  by  the  Court  of 
Queen's  Bench,  granted  the  plaintiff  the  amount  of  §4,187.32  with  interest  and 
costs.     On  appeal  to  the  Supreme  Court : 

Held,  affirming  the  judgment  of  the  court  below,  that  the  estimate  as 
given  by  the  engineer  was  substantially  such  a  certificate  as  the  contract  con- 
templated, but  if  not  the  plaintiff  must  fail  as  a  final  certificate  of  the  engineer 
was  a  condition  precedent  to  his  right  to  recover. 

Guilbault  y.  McGreevy. — xviii.  (109. 

•U).  Con.struction  of — Employment  of  Physician  by  board  of  health 
— Attendance  upon  small-pox  patients  for  the  season — 
Dismissal — Form  of  remedy. 

See  MUNICIPAL  CORPORATION,  14, 

41.  Railway    Company — Contract    to    carry     passenger — Special 

Contract — Reduced  fare — Notice  of  conditions — Neo'lio-ence- 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  58. 

42.  Public  work — Sub-contract — Rescission — Quantum   meruit — 

Arbitration. 

See  ARBITRATION  AND  AWARD,  23. 

43.  Of  sale — Particular  chattel — Representation. 

See  SALE  OF  GOODS,  20. 
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44.  SpL'cial — Common  Carrier — Exemption  from  liability' — Baggage 

"  at  owners  risk  against  all  cawualties." 

See  CARRIERS,  5. 

45.  Master  and  Servant — Agreement  for  service — Construction  of — 

Arbitrary    right   of    dismissal — Forfeiture   of    property. — 

See  MASTER  AND  SERVANT,  2. 

46.  Siiretyship — Endorsement  of  note — Right  to  cortiviission  for 

endorsing — Cuns'ideration. 

M.,  by  at»reement  in  writing,  agreed  to  become  surety  for  McD.  &  S.  by 
endorsing  their  promissory  note,  and  McD.  &  S.  on  their  part  agreed  to 
transfer  certain  property  to  M.  as  security,  to  do  everything  necessary  to  be 
done  to  realize  such  securities,  to  protect  M.  against  any  loss  or  expense  in 
regard  thereto,  or  in  connection  with  the  note,  to  pay  him  a  commission  for 
endorsing,  and  to  retire  said  note  within  six  months  from  the  date  of  the 
agreement.  The  note  was  made  and  endorsed  and  the  securities  transferred, 
but  McD.  &  S.  were  unable  to  discount  it  at  the  bank  where  it  was  made 
payable,  and  having  afterwards  (juarrelled  with  each  other  the  note  was  never 
used.     In  an  action  by  M.  for  his  commission  : 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario,  Tasche- 
reau  and  Gwynne,  JJ.,  dissenting,  that  M.  having  done  everything  on  his  part 
to  be  done  to  earn  his  commission,  and  having  had  no  control  over  the  note 
after  he  endorsed  it,  and  being  in  no  way  responsible  for  the  failure  to  discount 
it,  was  entitled  to  the  commission. 

McDonald  v.  Manning.— xix.  112. 

47.  Damages  to  property  from  ivorks  executed  on  Government  raU- 

way — Parol  tmdertakhig  to  indemnify  owners  for  costs  of 
repairs  by  officer  of  the  Crown — Effect  of 

Held,  affirming  the  judgment  of  the  Exchequer  Court,  that  where  by 
certain  work  done  by  the  Government  Railway  authorities  in  the  city  of  St. 
John  the  pipes  for  the  water  supply  of  the  city  were  interfered  with,  claimants 
were  entitled  to  recover  for  the  cost  reasonably  and  properly  incurred  by  their 
engineer  in  good  faith,  to  restore  thsir  property  to  its  former  safe  and 
servicable  condition,  under  an  arrangement  made  with  the  Chief  Engineer 
of  the  Government  railway,  and  upon  his  undertaking  to  indemnify  the 
claimants  for  the  cost  of  the  said  work.  Strong  and  Gwyime,  JJ.,  dissenting 
on  the  ground  that  the  Chief  Engineer  had  no  authority  to  bind  the  Crown 
to  pay  damages  beyond  any  injury  done. 

The  Queen  y.  The  St.  John  'Vater  Commissioners.— xix.  125. 
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4«.  Moneys  entrusted  for  investment — Cundition  precedent— Pre- 
scription— Art.  2:362  G.C.— Transfer— Prcte-nom. 

H.  having  funds  belonjjing  to  one  T.  J.  C.  for  investment,  agreed  to 
invest  them  with  M.  of  Winnipeg  in  a  certain  land  speculation,  and  after 
correspondence  accepted  and  paid  M.'a  draft  for  $2,375,  mentionint,'  in  the 
letter  notifyinj^  M.  of  the  acceptance  of  the  draft  the  understanding  H.  had 
as  to  the  share  he  was  to  get  and  adding :  "  I  also  assume  that  the 
lands  are  properly  conveyed,  and  the  full  conditions  of  the  prospectus  carried 
out,  and  if  not,  that  money  will  be  at  once  refunded."  The  lands  were  never 
properly  conveyed  and  the  conditions  of  the  prospectus  never  carried  out. 
T.  J.  C.  transferred  so>i$  seing  ])rii't' this  claim  to  the  plaintiff  who  brous^ht  an 
action  against  M.  for  the  amount  of  the  draft. 

Held,  affirming  the  judgment  of  the  Superior  Court  for  L.  C.  and  the 
Court  of  Q.  B.  for  L.  C.  (appeal  side).  (1.)  That  the  action  being  for  +■ 
recovery  of  a  sum  of  money  entrusted  to  the  defendant  for  a  special  purpose, 
the  prescription  of  two  years  did  not  apply.— Art.  2262  C.  C.  (2.)  That  the 
conditions  upon  which  the  money  had  been  advanced  were  conditions  pre- 
cedent and  not  having  been  fullilled,  M.  was  bound  to  refund  the  money.  (3.) 
That  the  transfer  «oiw  .leiHi/priW of  the  claim  to  plaintiff  had  been  admitted 
by  M.,  and  the  plaintiff,  even  if  considered  as  a  pn'tc-nom,  had  a  sufficient 
legal  interest  to  bring  the  present  action. 

Moodie  v.  Jones.— xix.  2tJG. 

49.  Construction  of  railway— Bond — Condition — Mutuality. 

H.  tendered  for  the  construction  of  a  line  of  railway  pursuant  to  an 
advertisement  for  tenders,  and  liis  offer  was  conditionally  accepted.  At  the 
same  time  H.  executed  a  bond  reciting  the  fact  of  the  tender  and  conditioned, 
within  four  days,  to  provide  two  acceptable  sureties  and  deposit  5  per  cent  of 
the  amount  of  his  tender  in  the  iJank  of  Montreal,  and  also  to  execute  all 
necessary  agreements  for  the  conimencument  and  completion  of  the  work  by 
specified  dates,  and  the  prosecution  thereof  until  completed.  These  conditions 
were  not  performed  and  the  contract  was  eventually  given  to  other  persons. 
In  an  action  against  H.  on  the  bond  : 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  the 
agreement  made  by  the  bond  was  unilateral ;  that  the  railway  company  was 
under  no  obligation  to  accept  the  sureties  offered  or  to  give  H.  the  contract ; 
that  the  bond  and  the  agreement  for  the  construction  of  the  work  were  to  be 
contemporaneous  acts,  and  as  no  such  agreement  was  entered  into  H.  was  not 
liable  on  the  bond. 

The  Brantford,  Waterloo  and  Lake  Erie  Railway  Co.  v.  Huffman.— xix.  33H. 

50.  Sub-Contract  for  mason  work — Quality  of  work — Conversation 

between  the  parties — Claim  for  increa.sed  price. 

See  EVIDENCE,  56. 
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51.  Corporation — Contract   of — Seal — Performance — Adoption — 

Municipality  —  By-law  —  Manitoba  Municipal  Act,  IS84, 

s.  111. 

A  corporation  is  liable  on  an  executed  contract  for  the  performance  of 
work  within  the  purposes  for  which  it  was  created,  which  work  it  has  adopted 
and  of  which  it  has  received  the  benefit,  though  the  contract  was  not  executed 
under  its  corporate  seal,  and  this  applies  to  municipal  as  well  as  other 
corporations.     Ritchie,  C.J.  and  Strong,  J.,  dissenting. 

In  section  111  of  the  Manitoba  Municipal  Act,  1884,  which  provides  that 
municipal  corporations  may  pass  by-laws  in  relation  to  matters  therein 
enumerated,  the  word  "  may"  is  permissive  only  and  does  not  prohibit 
corporations  from  exercising  their  jurisdiction  otherwise  than  by  by  law. 
Ritchie,  C.J.  and  Strong,  J.,  dissenting. 

Bernardin  v.  The  Municipality  of  North  Duiferin.— xix.  581. 

52.  Sale   of   land   or   equity   of   redemption — Matters   for   future 

arrangement — Statute  of  frauds. 
See  SALE  OF  LANDS.  29. 

53.  Engineer's    certificate — Finality    of — Bulk    sum    contract — 

Deductions — Eng  ineer's  poivers — Interest. 

In  a  bulk  sum  contract  for  various  works  and  materials  executed,  per- 
formed and  furnished  on  the  Quebec  Harbour  Works,  the  contractors  were 
allowed  by  the  final  certificate  of  the  engineers  a  balance  of  §52,011.  The 
contract  contained  the  ordinary  powers  given  in  such  contracts  to  the  engineers 
to  determine  all  points  in  dispute  by  their  final  certificate.  The  work  was 
completed  and  accepted  by  tlie  commissioners  on  the  11th  October,  1882,  but 
the  certificate  was  only  granted  on  the  4th  February,  1886.  In  an  action 
brought  by  the  contractors  (appellants)  for  8181,241  for  alleged  balance  'of 
contract  price  and  extra  work, 

Held,  1.  That  the  certificate  of  the  engineers  was  binding  on  the  parties 
and  could  not  be  set  aside  as  regards  any  matter  coming  within  the  jurisdic- 
tion of  the  engineers,  but  that  the  engineers  had  no  right  to  deduct  any  sum 
from  the  bulk  sum  contract  price  on  account  of  an  alleged  error  in  the  calcula- 
tion of  the  quantities  of  dredging  to  be  done  stated  in  the  specifications  and  the 
quantities  actually  done,  and  therefore  the  certificate  in  this  case  should  be 
corrected  in  that  respect. 

2.  That  interest  could  not  be  computed  from  an  earlier  date  than  from  the 
date  of  the  final  certificate  fixing  the  amount  due  to  the  contractors  under  the 
contract,  viz.,  4th  February,  1886. 

Strong  and  Gwynne,  JJ.,  were  of  opinion  that  the  certificate  could  have 
been  reformed  as  regards  an  item  for  removal  of  sand  erroneously  paid  for  to 
other  contractors  by  the  commissioners  and  charged  to  the  plaintiffs. 

Peters  y.  The  Quebec  Harbour  Commissioners.— xix.  085. 
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54.  Construction  of- — Telephone  service — Tranavnisaion  of  nieaaage 
—  Use  of  wires. 

The  Bell  Telephone  Co.  carried  on  the  business  of  executing  orders  by 
telephone  for  meBsen^er  boys,  cabs,  etc.,  which  it  sold  to  the  Elec.  Desp.  Co., 
agreeing  among  other  things  not  to  transmit  or  give,  in  any  manner,  directly 
or  indirectly,  any  orders  for  messengerB,  cabs,  etc.,  to  any  person  or  persons, 
company  or  corporation,  except  to  the  Elec.  Desp.  Co.  The  O.  N.  W.  Tel.  Co. 
afterwards  established  a  messenger  service  for  the  purposes  of  which  the  wires 
of  the  Telephone  Co.  were  used.  In  an  action  for  breach  of  the  agreement  with 
the  Elec.  Desp.  Co.  and  for  an  injunction  to  restrain  the  Telephone  Co.  from 
allowing  their  wires  to  be  used  for  giving  orders  for  messengers,  etc. 

Held,  Ritchie,  C.  J.,  doubting,  that  the  Telephone  Co.,  being  ignorant  of  the 
nature  of  communications  sent  over  their  wires  by  subscribers,  did  not 
"  transmit"  such  orders  within  the  meaning  of  the  agreement  ;  that  the  use  of 
the  wires  by  subscribers  could  not  be  restricted  ;  and  that  the  Telephone  Co. 
was  under  no  obligation,  even  if  it  were  possible  to  do  so,  to  take  measures  to 
ascertain  the  nature  of  all  comrauuicationa  with  a  view  to  preventing  such 
orders  being  given. 

Electric  Despatch  Company  of  Toronto  v.  Bell  Telephone  Company 
of  Canada.  — xx.  83. 

.5.3.  Foi'  use  of  booms — Consideration — Boomage  charges — Estoppel 
by  conduct — ComjDensation. 
Set'  ESTOPPEL,  18. 

.5().  Deed  of  land — Undi.sclosed  trust — Deed  in  name  of  third  party 
— .Specific  performance — Collusion. 

See  SPECIFIC  PERFORMANCE,  5. 

.57.  Bond — Illegal  consideration — Stifling  prosecution. 

In  an  action  on  a  bond  executed  by  J.  to  secure  an  indebtedness  of  L.  to 
plaintiff  bank  the  evidence  showed  that  L.,  who  had  married  an  adopted 
daughter  of  J.,  was  agent  of  the  bank,  and  having  embezzled  the  bank  funds 
the  bond  was  given  iu  consideration  of  an  agreement  not  to  prosecute. 

Held,  aflirniing  the  judgment  of  the  court  below,  that  the  consideration  for 
said  bond  was  illegal  and  -J.  was  not  liable  thereon. 

The  People's  Bank  of  Halifax  v.  Johnson.— xx.  541. 

58.  Contract— Carriage  of  mails— Authority  of  P.  M.  G.  to  bind  the 
Crown— R.  S.  C.  c.  35.     ' '  '  '  " '' 

An  action    will  not  lie  against  the  Crown  for  breach  of  a  contract  for 
carrymg  mails  for  nine  months  at  the  rate  of  $10,000  a  year,  made  by  parol 
with  the  Postmaster-Geuerivl  and  accepted  by  the  contractor  by  letter,  notwith- 
standing it  was  partly  performed,  as,  if  a  permanent  contract,  being  for  a 
C.\S.   DIG. — 11 
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Inr^or  mim  than  >1,000  it  could  not  be  made  without  the  authority  of  an  order 
in  council,  and  if  temporary  it  was  revocable  at  the  will  of  the  PoHtnuiHter- 
Gencral. 

Humphrey  v.  The  Queen.— xx.  f)!)!. 

69.  For  rescue  of  stranded  tug — Action  by  agents — Salvage. 
See  MARITIME  COURT  OF  ONTARIO,  7. 

CO.  Application  for  insurance — Agreement  to  forward — Escrow. 

See  INSURANCE,  MARINE,  33. 

61.  For  exchange  of  lands — Time,  essence  of  contract — Extension 

— Conduct  of  party  seeking  relief. 

See  SPECIFIC  PERFORMANCE,  7. 

62.  Municipal    Corporation — Executory   contract  for   purchase  of 

fire  engine — Necessity  for  by-law. 

See  MUNICIPAL  CORPORATION,  28. 

63.  Of  towage,  authority  to  make. 

See  MARITIME  COURT  OF  ONTARIO,  8. 
AGREEMENT. 
PETITION  OF  RIGHT,  10. 
SALE  OF  GOODS. 
SALE  OF  LANDS. 

Contributory — Right  of  action  agiiinst,  in  winding  up  proceedings 
under  the  Imperial  Companies'  Act,  lcS(52. 

See  CORPORATIONS.  15. 

2.  Of  Bank  of  P.E.T.— Lial)ility  of,  under  18th  V.  c.  10,  &  19th  V. 

c.  11,  (P.E.I.) 

See  BANKS  AND  BANKING,  7. 

3.  Right  of  set  off  by,  in  action  against. 

See  BANKS  AND  BANKING,  8. 

4.  Of  joint  stock  company — Subscx'iption  for  stock — Payment  by 

services. 

See  CORPORATIONS,  2. 
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5.  Of  iuHolvent  Company  who  is  also  creditor,  cannot  set  off 
debt  due  to  liiin  by  Company — Wiudin<,'  up — Bank  Act 
R.  S.  C.  c.  120. 

See  WINDING  UP,  7. 

Conversion  by  Sheriff. 

See  COllPORATIONS,  5. 
TllOVER. 

Copyright. — Infringement  of — Souree  of  ivformation — Statutory 
form  of  notice  of — JS  V.  c.  <SS,  s.  0. 

The  publisher  of  a  work  containinfj  bio«r(vphical  sketchea  cannot  copy 
them  from  a  oopyrij^hted  work,  even  where  he  has  applied  to  the  subjects  of 
suoli  sketches  and  been  referred  to  the  copyrighted  work  therefor. 

In  works  of  tliis  nature  where  so  much  may  be  taken  by  different  pub- 
lishers from  common  sources  and  the  information  given  must  be  in  the  same 
words,  the  courts  will  L-*  careful  not  to  restrict  the  right  of  one  publisher  to 
publish  a  work  similar  to  that  of  another,  if  ho  obtains  the  information  from 
common  sources  and  does  not,  to  save  himself  labour,  merely  copy  from  the 
work  of  the  other  that  which  has  been  the  result  of  the  latter's  skill  and 
diligence. 

The  notice  of  copyright  to  be  inserted  in  the  title  page  of  a  copyrighted 
work  is  sufficient  if  it  substantially  follows  the  statutory  form.  Therefore  the 
omission  of  the  words  "  of  Canada  "  in  such  form  is  not  a  fatal  defect,  and. 
even  if  a  defect,  such  defect  is  removed  by  s.  7,  s-s.  44  of  the  Interpretation  Act. 

Depositing  in  the  oflftce  of  the  Minister  of  Agriculture  copies  of  a  book 
containing  notice  of  copyright  before  the  copyright  has  been  granted  does  not 
invalidate  the  same  when  granted. 

Garland  y.  Gemmill— xiv.  321. 

Corporations— Pft^^^^c  Company  under  27  &  28  V.c.  23 — Share- 
holders liabilities. 

Certain  shares  in  a  company  incorporated  by  letters  patent,  issued  under 
27  it  2S  V.  c.  23,  wore  allotted,  by  a  resolution  passed  at  a  special  general 
meeting  of  the  shareholders,  to  themselves,  in  proportion  to  the  number  of 
shares  held  by  them  at  that  time,  at  40  per  cent,  discount,  deducted  from  their 
nominal  value,  and  scrip  issued  for  them  as  fully  paid  up.  G.,  under  this 
arrangement,  was  allotted  nine  shares,  which  were  subsequently  assigned  to 
the  appellant  for  value  as  fully  paid  up.  Appellant  enquired  of  the  secretary 
of  the  company,  who  also  informed  him  that  they  were  fully  paid-up 
shares,  and  he  accepted  them  in  good  faith  as  sucli,  and  about  a  year  after- 
wards became  a  director  in  the  company.  The  shares  appeared  as  fully  paid 
up  01.  the  certificates  of  transfer,  whilst  on  each  counterfoil  iu  the  share-book 
the  t  nount  mentioned  was  "  Shares,  two,  at  $300 — ftGOO." 
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Held,  roversin^  the  jiui|{ment  of  the  Court  of  Appeal  for  Ontario,  that  a 
peroon  purchasing  Hhares  in  ({ood  faith,  without  notice,  from  an  original  aiiare- 
holder  under  27  &  '26  V.  o.  23,  as  shares  fully  paid  up,  is  not  liable  to  au 
execution  creditor  of  the  company  whose  execution  has  been  returned  nulla 
hand,  for  the  amount  unpaid  upou  the  shares.  (Uichards,  C.J.,  and  Hitciiie,  J. 
dissenting.) 

McCraken  v.  Molntyre.— i.  479. 

2.  Ruihvay  Company — Mort^a^e  by,  of  road. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  1. 

'.].  Railway  Company — Liability  of,  for  Fraudulent  Sbippin^  Note 
issued  by  Agent. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  5. 

4.  Want  of  Seal. 

See  INSURANCE,  LIFE,  2. 

5.  Sale   hi/    Co}yoration — Attachment — Absent   and  Abscond inrj 

Debtor's  Act  of  Nova  Scotia,  c.  07,  Rev.  Stats,  of  lY.  S. — 
Demurrer — Conversion  by  Sherijf- — Justification  under 
Order  of  Court — Se(d. 

One  H.  instituted  proceedings  against  L.  C.  M.  Company,  the  officers  of 
which  resided  in  the  United  States,  but  which  did  business  in  Nova  Scotia 
and,  on  the  25th  May,  1872,  caused  a  writ  of  attachment  to  be  issued  out  of 
the  Supreme  Court  at  Amherst,  under  the  Absent  and  Absconding  Debtors 
Act  of  Nova  Scotia,  directed  to  the  appellant,  the  High  Sheriff  of  the  County  of 
Cumberland.  Under  this  writ,  the  appellant  seized  certain  chattels  as  being 
the  chattels  of  the  said  company.  On  the  12th  November,  1872,  an  order  was 
issuedrout  of  the  said  court,  directing  the  appellant  to  sell,  and  the  appellant 
did  sell  said  chattels  as  being  of  a  perishable  nature.  On  the  11th  December, 
1874,  a  discontinuance  was  filed  in  the  said  cause  by  H.  On  the  .SOth  May, 
1876,  the  respondent  commenced  an  action  against  appellant  for  the  conversion 
of  the  chattels  in  question,  contending  that  the  company,  having  failed  in  its 
operations  and  being  desirous  of  winding  up  its  affairs,  and  being  indebted  to 
him,  had  sold  and  conveyed  to  him  the  said  chattels  by  a  certain  memorandum 
of  sale,  dated  oth  July,  1807,  "signed  on  bthalf  of  the  company,',  by  one 
"  Hawley,  agent.'  To  this  memorandum  a  seal  was  affixed  which  did  not 
purport  to  be  the  seal  of  the  company.  The  appellant  pleaded  to  the  declara- 
tion, that  he  did  not  convert ;  goods  not  plaintiff's :  not  possessed  ;  and  also  a 
special  plea  of  justification,  setting  forth  the  proceedings  by  H.,  and  that  he 
seized  and  sold  the  goods  as  the  goods  of  the  company,  in  obedience  to  the 
attachment  and  order  issued  in  said  proceedings.  The  respondent  replied, 
setting  up  the  discontinuance.  The  appellant  rejoined  that  the  proceedings 
were  not  discontinued,  and  that  the  discontinuance  was  not  filed  till  after  the 
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sale.    lie  also  demurrod,  on  the  ground  that,  beinn  bound  to  obey  the  order  of 
the  court,  he  could  not  bo  affected  by  the  diHcontinuance. 

At  the  triiil  a.  verdict  of  SfiOO  ilamaHes  was  rendered  for  respondent.  The 
appellant  obtained  a  rule  niiii  to  set  aside  verdict,  and  the  rule  and  demurrer 
were  argued  togothur.  The  court  below  refused  to  set  aside  the  verdict  and 
j;ave  judjjment  for  plaintiff  on  the  demurrer. 

Held,  that  Uio  appeal  should  bo  allowed;  that  the  plea  of  justification 
showed  a  sufficient  answer  to  the  declaration  ;  that  the  replication  was  bad, 
and  that  the  verdict  must  be  set  aside  and  judgment  be  for  the  defendant  on 
the  demurrer. 

Per  Ritchie,  J.,  dissenting,'.  —The  seizinj,'  under  the  attachment,  and  not  the 
sale,  constituted  the  conversion ;  there  w.is  sufllcient  evidence  to  show  that 
the  chattels  in  question  had  be«in  transferreil  by  the  company  to  respondent, 
and  under  s.  15,  c.  .54  of  the  llovised  Statutes  of  Nova  Scotia,  the  sale  of 
the  chattels  did  not  require  to  bo  under  the  corporate  seal  of  the  company. 

Pi'r  Strong,  J. — The  sale,  and  not  the  seizure,  w;\3  the  conversion  com- 
plained of,  and  to  this  the  order  of  the  court  was  a  sufficient  answer. 

Semhle,  a  mere  taking  of  the  goods  of  a  third  person  under  a  mcx/ii.'  attach- 
ment against  a  defendant  to  keep  them  in  jnedio  until  the  termination  of  the 
action  is  not  a  conversion. 

Per  Henry,  J.— The  order  for  the  sale  would  not  have  been  a  justification 
for  the  original  levy  on  the  goods,  as  well  as  for  the  sale,  if  they  had  been  the 
property  of  the  respondent,  but  the  evidence  failed  to  show  a  sale  by  the 
company  to  the  respondent.  Such  a  sale  would  require  to  be  under  the 
corporate  seal  of  the  company,  and  did  not  come  within  the  meaning  of  s. 
15,  c.  53  of  the  Revised  Statutes  of  Nova  Scotia. 

McLean  v.  Bradley.— ii.  535. 

6.  Shareholder  in  inddic  company— Action  against  by  creditors 
of  company— Registration  of  certificate— Con.  Stat.  C.  c.  63, 
88.  33,  35. 

In  an  action  brought  by  McK.  under  the  provisions  of  Con.  Stats.  Can. 
c.  (53,  against  K.  et.  al.,  as  stockholders  of  a  joint  stock  company  incorpor- 
ated under  said  Act,  to  recover  the  amount  of  an  unpaid  judgment  they  had 
obtained  against  the  company,  the  defendants  K.  et  al.,  pleaded,  inter  alia, 
that  they  had  paid  up  their  full  shares  and  thereafter  and  before  suit  had 
obtained  and  registered  a  certificate  to  that  effect. 

Held,  affirming  the  judgment  of  the  Court  of  Common  Pleas,  that  under 
ss.  33,  34  &  35,  c.  (53,  Con.  Stats.  Can.,  as  soon  as  a  shareholder  has  paid 
up  his  full  shares  and  has  registered,  although  not  until  after  the  30  days 
mentioned  in  sec.  35,  a  certificate  to  that  effect,  his  liability  to  pay  any  debts 
of  the  company  then  existing  or  thereafter  contracted  ceases,  excepting 
always  debts  to  employees,  as  specially  mentioned  in  a.  36.  (Ritchie,  C.J. , 
and  Fournier,  J.,  dissenting.) 

McKenzie  Y.  Kittridge.— iv.  368. 
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7.  Tri's/xfSH  1)1/  i niliriiliuti  corpora fovs — Pli'n — f'orporntloii  vuiy 

sac  its  )Hcnihcrs — Iter.  Slols.  X.  S.  (.'/Ili  t<cricx)  c.  .'-i,  ».  •!(). 

3.  C.  ami  J.  A.  C,  while  truHtoos  of  bcIiooI  geclioii  No.  Irt,  Hoiith  diHtrictof 
Fiotnu  county,  and  N.  C.  as  thuir  Horvant,  ontorcd  upon  the  boIiooI  plot  be- 
loiit^iti^  to  thoir  Hection,  removed  the  hcIiddI  Iioiihh  from  its  foundation  and 
deatroyud  a  portion  of  tiio  utone  wall.  KuhHucjuently,  tlie  truitteeH  of  Haiil 
Bohool  section  brought  an  action  for  treapaas  quote  claiitum  frnjit  and  de 
hirnin  (iHporintiH  ivi^aiiiHt  the  waid  J.  C,  J.  A.  C.  and  N.  C'.,  for  injury  done  to 
tiie  flchuol  iiouae,  the  property  of  the  aeotion.  Tlio  dufendantH  pleaded  iiiti-r 
alia  juBtitlcation  of  the  auts  ccmplained  of,  auxertintj  that  the  acts  were 
legally  performed  by  them  in  their  capacity  of  trUHtcea.  H-a.  1  of  a. 
30,  c.  23,  llev.  Ktata.  N.  H.  (4th  Horios),  declarea  that  the  aites  for  achool 
houaea  ahall  be  defined  by  the  truateod,  subject  to  the  aanction  of  the  three 
nearest  commisaiouera  reaidin^  out  of  the  aection.  In  this  caau  the  sanction 
of  the  three  nearest  comtnissionora  waa  not  obtained 

Held,  on  appeal,  that  under  c.  23,  Uev.  Btata.  N.B.  (4th  seriea)  J.  C. ,  J. 
A.  C.  and  N.  C.  were  not  authorized  to  remove  the  school  house  from  its  site 
in  the  manner  mentioned.  That  defendants  havin)^  Kubseijuently  abused 
their  right  to  enter  upon  the  lands  of  the  corporation  by  an  overt  act  of 
apoliation,  tli'^  plaintiffs,  who  are  a  corporate  body  and  are  identical  with  the 
corporation  which  existed  at  the  time  of  the  treH[)asH,  can  maintain  trespass 
af^ainst  the  defrndaiits  for  the  injury  done  to  the  corporate  property.  That 
when  an  action  ia  brouf^ht  in  the  name  of  a  corporation  without  due  author- 
ity, it  ia  not  auflicient  for  the  defendants  tc  plead  that  the  plaintiffs  did  not 
legally  constitute  the  corporation,  but  in  such  a  case  defendants  ou^ht  to  apply 
to  the  summary  jurisdiction  of  the  court  to  stay  proceedinj^s. 

Pictou  School  Trustees  v.  Cameron.— ii.  ti'JO. 

8.  Allotment    of   stock  —  Notice    of —  R.    ^".    Co.  —  Action    hif 

creditor  against  a  shareholder — Gondii  tonal  agreement. 

The  appellant,  a  judj,'ment  creditor  of  the  T,  G.  <%  B.  Railway  Co.,  sued 
the  respondent  as  a  shareholder  therein,  for  unpaid  stock  From  the  evidence 
it  appeared  that  the  respondent  signed  the  stock  book,  wliich  was  headed  by 
an  at^reement  by  the  subscribers  to  become  shareholders  of  the  stock  for  the 
amount  set  opposite  their  respective  names,  and  upon  allotment  by  the  com- 
pany "  of  my  or  our  said  respective  sluirea  "  thny  covenanted  to  pay  ten  per 
cent,  of  the  amount  of  the  said  shares  and  all  future  calls.  The  company,  on 
the  Ist  July,  passed  a  resolution  instructint;  their  secretary  to  issue  allotment 
certificates  to  each  shareholder  for  the  amount  of  shares  held  by  him.  The 
secretary  prepared  them,  including  one  for  the  respondent,  and  handed  tliem 
to  the  company's  broker  to  deliver  to  the  shareholders.  The  brokers  published 
a  notice,  sifjned  by  the  secretary,  in  a  daily  paper,  notifyinj^  subscribers  to  the 
capital  stock  of  the  T.  G.  &  li.  Kailway  Co.,  that  the  lirst  call  of  ten  per  cent, 
on  the  stock  was  required  to  be  paid  immediately  to  them.  The  respondent 
never  called  for  or  received  his  certificate  of  allotment,  and  never  paid  the  ten 
per  cent.,  and  swore  that  he  had  never  had  any  notice  of  the  allotment  having 
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Imuii  luiiil)'  to  him.  Tho  cai^o  wan  tried  twico,  (viid  the  learned  jiid^o,  at  tlio 
Hecoiid  trial,  altli(>ii»(h  ho  found  tliivt  tho  roH[)onduiit  had  HiibHoribed  for  flfty 
Hliari^H  and  liiid  Ix'cn  iilliitted  Hiiid  llfty  HliaroH,  was  unable  to  say  whether 
roHpondetit  iia<l  received  actual  nuticu  of  allotment. 

Held,  atl'irmin^  tho  judgment  of  tho  Court  of  Appeal,  that  tho  documcnb 
signed  by  the  ruHpondent  waH  only  an  application  for  Hhares,  and  that  it  wati 
noceMMary  for  tho  appellant  to  have  Hhown  notice  within  a  roauonablu  time  of 
the  allotment  of  HliaroM  to  roHpondeiit,  and  that  no  notice  whatever  of  such 
allotment  had  boon  proved,     (llitcliie,  C.J.  and  Uwynne,  J.,  disBontin^). 

Nasmith  v.  Manning.— v.  417. 

0.  Company — Action  for  tuilln — M 'iHrepresentdtion — Contract — 
licpadiation — Acqairscence  by  receipt  of  dividend. 

The  Stadacona  IiiHuranco  Company,  incorporated  in  IS71,  employed  local 
a^entH  to  obtain  Mubnoriptiona  for  Htock  in  the  diHtrict  of  Queboc,  hucIi  local 
agents  to  receive  a  commixHion  on  Hliaren  Hubacribed.  At  the  solicitation  of 
ono  of  those  local  a^jiiutH,  F.X.  C,  intending  to  aubscribo  for  five  paid-up  aharea, 
paid  SoUO  and  ai^ned  hia  name  to  tho  aubacription  book,  the  columua  for  the 
amount  of  tho  aubacription  and  tiie  number  of  aharea  bein^  at  the  time  left  in 
blank.  These  columns  wore  afterwards,  in  tho  presence  of  appellant,  filled  in 
with  tho  number  of  sharoa  (/)()  aiiarea)  by  tho  aj^ont  of  tho  company,  without 
F.  X.  C.'b  consent.  Having  discovered  his  position,  one  of  appellant's  brothers, 
who  had  also  subscribed  in  tho  same  way,  wont  next  day  to  Quebec  and 
endeavoured,  but  ineffectually,  to  induce  the  company  to  relieve  them  from  the 
larger  liability.  At  the  end  of  the  year  1875  the  company  declared  a  dividend 
of  10  per  cent,  on  the  paid-up  capital  {iiwntant  ver.iJ)  and  tho  plaintiff  received 
a  check  for  8.50,  for  wliioli  he  j^avo  a  receipt.  In  tlio  followin>i  year  the 
company  suffered  heavy  loaaes,  and,  notwithstanding  F.  X.  C.'s  repeated 
endeavours  to  bo  relieved  from  tho  larger  liability,  brought  an  action  against^ 
him  to  recover  tho  3rd,  -Ith,  5tli  and  (Jth  calls  of  live  per  cent,  on  50  ahares  of 
$100  each,  alleged  to  have  been  subscribed  by  F.  X.C.  in  the  capital  stock  of 
the  company. 

Held,,  Ritchie,  C.J.,  dubitante,  reversing  the  judgment  of  the  court  below, 
that  the  evidence  showed  the  appellant  never  entered  into  a  contract  to  take 
50  shares;  that  the  receipt  given  for  a  dividend  of  10  per  cent,  on  the  amount 
actually  paid  (niontaiU  versc')  was  not  an  admission  of  his  liability  for  tho 
larger  amount,  and  he  therefore  was  not  estopped  from  showing  that  he  was 
never,  in  fact,  holder  of  50  shares  in  the  capital  stock  of  tho  company. 

Cote  Y.  Stadaoona  Ins.  Co.— vi.  19B. 

10.  Shareholders — Rujhtft  of — The  Banking  Act,  34,  V.  c.  5,  88.  19 
and  68 — Resolutions  by  directors  and  shareholders  not 
binding  on  absent  shareholders — Equitable  plea. 

Bank  of  L.  brought  an  action  against  S.,  the  appellant  (defendant),  as 
shareholder,  to  recover  a  call  of  10  per  cent,  on  twenty-five  shares  hold  by  bin* 
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in  tliat  bank.  Jty  tli(<  7tli  [ilea,  and  for  ilefonco  on  otiuitable  uroundn,  dofcMi 
dant  Haid,  "  that  bvfore  tliu  iiaid  call  or  notice  thereof  to  t'-o  defendant,  the 
<lcftindAnt  nnulo,  in  xood  faith  and  for  valid  coniiideration  in  tliiit  buhalf,  a 
traiiHfer  and  aHHi^nniunt  of  all  the  uharuH  and  Htook  which  hu  had  held  in  tlio 
bank  of  L,  to  a  iiurHon  authori/cd  and  <|ualifled  to  receive  tliu  name,  and  the 
duftmdant  and  tliii  traiiHfnrm'H  of  tho  Haid  HharuH  or  Htock  did  all  tiiin^x  wliich 
Were  nocoHHary  for  tho  valid  and  tlnal  truuHferrin^  of  the  Haid  Kliari'M  or  Htock; 
but  the  Haid  plaintitTH,  without  \en&l  uxcuho  and  without  reaHon,  rufuned  to 
record  8uch  traiiHfur,  or  to  ru»(iHtur  tliu  nanio  in  thu  bonkit  of  tht*  bank,  or  to 
rucoi{ui/.o  the  Haid  trauHfor.  And  tho  dofvnihvnt  iirayn  that  tho  Haid  bank  of 
L.  nhall  bo  compullod  and  dccruud  to  nniku  and  eoinplute  tho  Bald  trannfur,  and 
to  do  all  thinUH  rtM|iiirod  on  itH  part  to  bu  donu  to  nniku  tho  Haid  trannfor  valid 
and  effectual,  and  tho  Haid  bank  of  L.  be  unjoined  fro.n  further  prooocution  of 
this  suit." 

I  Tho  plaintiffn  filed  no  replication  to  thin  plea,  but  at  the  trial  of  the  action, 

which  took  place  before  Janiea,  J.,  v.ithout  a  jury,  they  attempted  to  justify 
the  refuoal  to  (lermit  the  transfer  of  tho  shares  upon  the  ground  that  at  a 
Hpecial  general  meeting  of  tho  shareholdurs  of  tho  bank  of  L.,  hold  on  tho  '2fith 
June,  1H7H,  it  was  roaolved  "  that,  in  the  opinion  of  the  nii.'ctin({,  tho  bank  of 
of  L.  should  not  be  allowed  to  no  into  lii|ui(lation,  but  that  stepq  should  he 
taken  to  obtaii  a  loan  of  such  sum  aH  may  bo  necessary  to  enable  the  bank  to 
roHume  specie  paymouts,  and  that  tho  Hharoholders  af^rce  to  hold  their  shares 
without  assi^nint{  them  until  tho  principal  and  interest  due  on  such  loan  shall 
be  fully  paid,  and  to  execute,  when  refjuired,  a  bond  to  that  effect." 

The  defendant  was  i]ot  present  at  the  meetin({  when  this  resolution  was 
passed,  and  it  appeared  from  the  evidence  that  tho  bank  of  L.  effected  a  lean 
of  $80,000  from  the  bank  of  8.  upon  the  security  of  one  B.,  who,  to  seourt 
himself,  took  bonds  for  lesser  amounts  from  other  shareholders,  includin^^  the 
defendant,  whose  bond  was  released  by  B.  when  tho  defendant  sold  his  shares. 
This  he  did  in  1H77  to  certain  persons  then  in  f{ood  standiiifj,  and  powers  of 
attorney,  executed  by  defendant  and  the  purchasers  respectively,  were  sent  to 
the  mana({er  of  the  bank  of  L.,  in  whose  favour  they  were  drawn,  to  enable  him 
to  complete  the  transfer.  The  directors  ct  the  bank  of  L.  refused  to  permit 
the  transfer,  but  the  defendant  wao  not  notified  of  their  refusal,  nor  did  they 
make  any  claim  af;ainst  him  for  any  indebtedness  on  his  part  to  the  bank ; 
and  it  appeared  also  from  the  evidence  that  subsequently  to  the  resolution  of 
the  26th  of  June,  1U73,  and  prior  to  the  sale  by  defendant  oi  his  shares,  a 
large  number  of  other  shares  had  been  transferred  in  the  books  of  the  bank. 
In  October,  1879,  the  bank  of  L.  became  insolvent,  and  the  bank  of  S.,  the 
respondents,  obtained  leave  to  intervene  and  carry  on  the  action. 

At  the  trial  a  verdict  was  found  by  the  judge  in  favor  of  the  appellant ; 
but  the  Supreme  Court  of  Nova  Scotia,  James,  J.,  dissenting,  made  absolute 
a  rule  nisi  to  set  aside  the  verdict. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  reversing  the 
judgment  of  the  Supreme  Court  of  Nova  Scotia,  that  the  resolution  of  the 
2()th  June,  1873,  could  not  bind  shareholders  not  present  at  that  meeting, 
even  if  it  had  been  acted  upon,  and  under  the  facts   disclosed  in  evidence 
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tlui  (Iffj'iuknt  CDiilil  not  be  liuprived  of  IiIh  lentil  rixlit  tiiulor  the  Kunkiiiu 
Act  to  trniufur  liiii  MimruH,  ami  to  liave  tlio  tr»ii«for  rucordod  in  tlio  bookH 
of  tlio  blink  ;  and  tlio  7tli  pioa  was  therefore  a  ^ood  o(|tutiil)le  dofonco  to  the 
action. 

Vtr  Strong  and  (Uvynno  JJ.  — It  ia  doubtful  whether  the  strict  rules 
ajiplied  in  Hnnliuul  t.i  ci|jiitablo  dufenoea  pleaded  under  the  C.  L.  rroccdurn 
Ai't,  Hhouid  be  adoptod  with  roferenoo  to  nueh  pioan  in  Nova  Hcotia,  where 
both  lej^al  and  ecjuitable  roniediuH  are  adminiitered  by  the  aame  court  and 
in  the  same  form  of  procedure. 

Smith  V.  Bank  of  Nova  Scotia.— viii.  ff58. 

11.  L'lab'ilUn  ofPahUc(hmpanii—Sharekuldei'—.J^i<:.*S  V.  c.  .J.J 
— J'Jnft>pj}t'l — Mt)rf(fiii/('  of  sluires. 

The  Ontario  Wood  Pavement  Company,  incorporated  under  27  A-  2H  V. 
c.  2.'J.  with  power  to  increano  by  ijy-iiiw  tiio  eapitivl  Htock  of  liio  company 
"  after  the  whole  capital  Htock  of  the  company  uhali  have  boon  allotted  and 
piiid  in,  but  not  Hoouor,"  aaaumed  to  paaa  a  by-law  increasing  the  capital 
Htock  from  Jl.tO.OOO  to  S2r)0,000  before  tlie  ori>,'inal  capital  stock  hail  been 
paid  in.  P.  <•<  u/.,  oxioution  creditors  of  the  company,  whose  writ  had  been 
returned  unsatisllod,  instituted  proceediuna  by  way  of  »ci.  /«.  a(;ainat  A.  as 
holder  of  shares  not  fully  paid  up  in  said  company.  It  appeared  from  an 
examination  of  the  books  that  the  sliares  allej^od  to  bo  held  by  A.  were  shares 
of  the  increased  capital  and  not  of  that  originally  authorized. 

Held,  artirmin>{  the  iudj^mont  of  the  Court  of  .\ppeal,  that  as  there  was 
evidence  that  the  original  nominal  capital  of  81.30,000  was  never  paid  in,  the 
directors  had  no  power  to  iuoreaae  the  stock  of  the  company,  and  as  the  stock 
held  by  A.  consisted  wholly  of  new  unauthorized  atock,  P.  et  al.  were  uot 
entitled  to  recover. 

PerGwynne,  J.,  disaentinR.— The  objdction  not  having  been  taken  by  the 
defendant,  or  tried,  the  court,  under  s.  22,  c.  38,  It.  S.  O.,  should  put  the  iiuea- 
tionsof  fact  upon  which  the  validity  and  sutticiency  of  the  objections  sufO^eated 
by  the  court  rested,  into  a  course  for  trial  in  due  form  of  law. 

Where  a  s'.tutory  liability  is  attempted  tJ  be  imposed  on  a  party  which 
can  only  attach  to  an  actual  legal  shareholder  in  a  company,  he  is  not  estopped 
by  the  mere  fact  of  having  received  transfers  of  certificates  of  atock  from 
queationing  the  legality  of  tlie  issue  of  such  stock. 

Per  Strong  and  Henry,  JJ.  (GwynnOi  J.  contra)— Tlha.i  although  A.,  a  mort- 
gHgee  of  the  shares  and  not  an  absolute  owner,  had  taken  a  transfer  absolute 
in  form  and  caused  it  to  be  entered  in  the  books  of  the  company  as  an  absolute 
transfer,  he  was  not  estopped  from  proving  that  the  transfer  of  the  shares  was 
by  way  of  mortgage.     27  &  28  V.  c.  23,  s.  5,  n-s.  19. 

Page  Y.  Austin.— X.  132. 

12.  ^5  V.  c.  23  (D.) — Conatruction  of— Foreign  Company — Wind- 
ing-up. 

The  Steel  Company  of  Canada  (limited),  incorporated  in  England  under 
the  Imperial  Joint  Stock  Companies  Acts,  1862-1807,  and  carrying  on  business 
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ill  Nova  Scotia,  and  having  its  principal  placo  of  buainess  at  Lontlonderry. 
Nova  Scotia,  was,  by  order  of  a  judt^e,  on  the  application  of  the  reaiHin- 
dents  and  with  the  consent  of  the  company,  ordered  to  be  wound-up  under 
45  V.  c.  23  (D.).  The  appellants,  creditors  of  the  Steel  Company,  intervenetl, 
and  objected  to  the  granting  of  the  winding-up  order  on  the  ground  that 
45  V.  c.  23,  was  not  applicable  to  the  company.- 

Held,  reversing  the  judgment  of  the  Suprnine  Court  of  Nova  Scotia, 
Fournier,  J.,  dissenting,  that  45  V.  c.  "23  was  not  applicable  to  such  company. 

The  Merchants  Bank  of  Halifax  y.  Oillespie.— x.  312. 

1.'}.  Liability  of,  for  Libel. 
See  LIBEL. 

14.  B'jiiefit  Society — Expulsion  of  member  from." 

See  BENEFIT  SOCIETY. 

15.  IVie  Imperial    Companies    Act,    hSO.i — Order  malcimj   calb 

against  past  member — Rujht  of  action  thereon — Declara- 
tion— De  m  urrer. 

The  defendant  was  a  holder  at  one  time  of  100  shares  in  Barned's 
Banking  Company  (limited)  but  had  ceased  to  be  a  member  of  the  company 
before  the  commenc°raent  of  the  winding-up.  An  order  for  the  winding-up 
of  the  said  company  having  been  made  by  the  High  Court  of  Chancery  in 
England,  and  the  defendant  having  been  placed  upon  the  list  of  contribu- 
tories,  pursuant  to  the  provisions  of  the  Winding-Up  Act,  the  said  court,  by 
an  order  made  2ni  January,  1870,  made  a  call  on  the  defendant  for  a  certain 
sum  in  respect  of  his  shares  in  the  said  company,  and  directed  him  to  pay  it 
to  one  of  the  oflicial  liquidators. 

Subsequently  to  this  order,  the  plaintiffs  commenced  this  action  in  the 
Court  of  Queen's  Bench  for  Upper  Canada,  and  their  declaration  bein{» 
demurred  to  by  the  defendant,  the  matter  was  argued  in  Hilary  Term,  1875, 
and  the  demurrer  disallowed.     The  case  is  reported  in  30  U.  C.  Q.  B.  "^50. 

Afterwards  the  plaintiffs  amended  their  declaration  as  suggested  in  the 
judgment  then  given,  by  charging  the  defendant  dist.nttly  as  a  past  mem- 
ber, and,  the  amended  declaration  being  again  demurred  to,  the  matter  was 
argued  before  the  Court  of  Queen's  Bench,  on  4th  October,  1877,  and  tlie 
demurrer  was  allowed,  Wilson,  J.,  dissenting.  The  decision  is  reported  in 
40  U.  C.  Q.  B.  435. 

From  this  decision  the  respondents  appealed  to  the  Court  of  Appeal  for 
Ontario,  and  on  23rd  December,  1878  that  court  delivered  judjiiiient  revers- 
ing the  decision  of  the  Court  of  Queen's  Bench,  and  allowing  the  appeal. 
Reported  3  Ont.  App.  R.  371. 

The  defendant  appealed  to  the  Supreme  Court  of  Canada  from  that 
judgment,  which  decided  that  the  liability  of  the  defendant  to  pay  the  calls 
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was  a  debt  which  originated  at  the  time  he  became  a  holder  of  the  aharus,. 
and  that  tlie  phiintiffa  were  entitled  to  sue  him  here  for  the  recovery  thereof. 

The  declaration  set  out  sa.  0,  7,  ;W,  and  s.-ss.  1,  2,  3  A  4  of  8.  38  ;  ss.  74,  75,  79 
8.-S8.  4  A  u;  H.  8t)  8.-8.  4  ;  ss.  81,  88,  <«,  !»8,  102  &  10(i  of  the  Imperial  Companies' 
Act  of  18()2, 25  and  20  V.  c.  8!).     The  declaration  tlien  set  out  that  the  plaintiffs, 
were  a  company  duly  incorporated  and  reyistered  in  England  under  the  said 
Act,  and  limited  by  shares,  and  the  defendant  was  the  holder  of  one  hundred 
binires  in  tlie  capital  stock  of  the  said  company,  and  was,  in  respect  of  the  said 
shares,  a  niomber  of  the  said  company,  and  had  not  ceased  to  be  a  member  for 
the  period  bf  a  year  or  upwards  prior  to  the  commencement  of  the  w'  idinj^up 
thereinafter  mentioned,  and  was  liable,  in  respect  of  the  said  shares,  to  con- 
tribute as  a  past  member  to  its  assets  in  the  event  of  its  bcinj,'  wound  up, 
and  the  said  company  became  unable  to  pay  its  debts,  and  thereupon  such 
procoedinj,'s  were  had  in  the  Hiyh  Court  of  Chancery  in  England,  before  the 
Master  of  the  Rolls,  one  of  the  Judges  of  that  court,  that  it  was  proved  to  the 
satisfaction  of  the  said  court  that  the  said  company  was  unable  to  pay  its 
debts,  and  the  said  court  was  of  opinion  that  it  was  just  and  equitable  that 
the  said  comi.any  should  be  wound  up,  and  an  onler  was  duly  made  by  the 
said  court  for  tile  winding  up  of  the  said  company  by  the  said  court,  and  all 
things  happened  and  were  done  necessary  to  make  the  said  order  valid  under 
tlic  said  Act,  and  by  other  orders  of  the  said  court  Harwood  Walcot  Banner 
and  John  Young  were  duly  appointed  official  liquidators  of  the  said  company, 
and  by  another  order  of  the  said  court,  made  as  soon  as  might  be  after  the 
making  of  the  sai  '     rder  for  winding  up  the  said  company,  the  said  court  duly 
settled  the  list  of     aitributories  to  the  assets  of  the  said  company,  and  thereby 
declared  the  defendant  to  be,  and  settled  him  on  the  said  list  as  a  contributory 
in  respect  of  the  said  one  hundred  shares  is  a  member  or  contributory  In  his 
own  right,  and  as  included  in  the  list  of  contributories,  on  the  sixth  day  of 
December,  A.  D.  1807,  and  afterwards  by  an  order  duly  made  on  the  second 
day  of  January,  1870,  by  the  said  court,  tlie  said  court  made  a  call  upon  the 
defendant  of  thirty-three  pounaa  sterling  per  share  in  respect  of  lifty  of  the 
said  shares  for  which  the  defendant  had  been  so  settled  in  the  list  of  contri- 
butories, and  a  call  of  thirty-nine  pounds  ten  shillings  sterling  per  share  in 
reai>ect  of  the  other  fifty  of  the  said  shares,  and  ordered  that  the  defendant 
shoiild,  on  jr  before  the  ninth  day  of  September,  1H70,  or  within   twenty  four 
days  after  the  service  of  the  said  order,  pay  the  said  sum  of  three  thousand 
six  hundred  i.iul  twenty-five  pounds  to  the  said  Harwood  Walcot  Banner,  of 
20  North  John  street,  Liverpool,  in  the  county  of  Lancaster,  one  of  the  said 
ofhcial  liquidators,  such  sum  being  by  the  said  order  declared  to  be  the  amount 
due  from  the  defendant  in  respect  of  the  said  calls  of  thirty-three  pounds 
per  share,  and  of  thirty-nine  pounds  ten  shillings  per  share.     And  the  said 
order  was,  before  the  said  ninth   day  of   September,  duly  served  upon  the 
defendant,  and  the  said  Act  of  Parliament  or  law,  during  all  the  time  aforesaid, 
was  and  is  still  in  aill  force,  and  was  and  is  the  law  of  England  ;  and  all  things 
happened  and  were  done,  and  all  times  elapsed  necessary  to  render  the  defendant 
liable  to  pay  the  said  sum  of  money,  and  to  entitle  the  plaintiffs  to  maintain  this 
action  for  the  non-payment  thereof,  and  the  said  sum  of  money  is  equal  to  the 
sum  of  seventeen  thousand  six  hundred  and  forty-two  dollars  of  lawful  money 
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of  Canada,  yet  the  defendant   had  not  "paid  the  same,   and  the  xilaintiffs 
claimed  thirty  thousand  dollars. 

To  this  declaration  the  defendant  demurred  on  the  following  grounds  :— 

That  the  declaration  did  not   show   any   facta  or  circumstances  which, 
under  the  laws  in  force  in  this  province,  give  the  plaintiffs  any  right  of  action 
against  the  defe.dant  :  That  said  declaration  did  not  show  that  under  the 
alleged  Act  of  Parliament,  or  under  the  law  of  England  the  plaintiffs  had  any 
right  of  action  against  the  defendant :    That  it  appeared  by  said  declaration, 
that  the  said  company  of  the  plaintiffs  was  being  wound  up  by  the  High  Court 
■of  Chancery  in  England,  and  under  the  authority  of  the  alleged  Act  of  Parlia- 
ment in  the  declaration  mentioned,  and  the  plaintiffs  were  not  shown  to  have 
the  power  under  said  Act  to  sue  or  bring  actions  for  any  call  made  by  said 
court :  That  it  was  not  shown  that  any  calls  were  made  on  the  alleged  shares 
before  said  order  for  winding-up  was  made,  or  that  the  defendant  was  the 
holder  of  the  said  shares,  or  any  of  them,  at  the  time  of  making  any  such  calls 
or  that  he  ever  became  indebted  to  the  plaintiffs  upon  or  in  respect  of  the  said 
shares,  or  any  of  them  :  That  it  appeared  by  said  declaration  that  defendant 
had  ceased  to  be  the  holder  of  any  of  the  said  shares  before  the  commencement 
of  the  winding-up  of  the  said  company,  and  that  the  defendant  was  at  most 
only  a  past  member  :  That  under  the  law  of  this  country  the  defendant  would 
not  be  liable  for  any  call  made  after  he  ceased  to  be  a  holder  of  said  shares, 
and  the  declaration  did  not  show  any  provision  of  English  law  that  made  him 
liable  to  the  plaintiffs  for  any  such  call :  That  it  appeared  by  the  English  law 
as  set  out  in  said  declaration  that  a  past  member  like  the  defendant  was  not 
subject  to  the  same  liability  as  a  present  member,  and  said  declaration  did  not 
show  that  any  debts  or  liabilities  of  the  said  company  existed  to  or  in  respect 
of  which  defendant  was  liable  to  contribute  or  in  respect  of  which  he  could  be 
placed  on  the  list  of  oontributories,  or  that  he  was  liable  to  contribute  any- 
thing :  That  as  the  plaintiffs  were  now  suing  on  a  law  not  in  force  in  this 
country,  and  were  claiming  a  liability   which  did  not  exist  under  tlie  laws 
of  this  country,   they  were   bound   to   show   that  the  liability  they  claimed 
clearly  existed  under  the  English   law,   which  they  had  not  done  :    That  it 
appeared  by  said  declaration  that  after   an  order  had  been  made  for  wind- 
ing up  a  company  all  power  in  regard  to  collecting  or  getting  in  the  assets 
of  the  said   company   was   invested   in   the  said   Court   of  Chancery,  which 
was  a  specially   appointed   tribunal   for   that   purpose   and   had  special  and 
extraordinary  powers  which  could  not  be  enforced  in  this  country:  That  it 
appeared  that  any  proceedings  had  were  not  final,  and  that  said  court  had 
power  to  rectify  the  list  of  oontributories   and  could  at  any  time  remove  the 
defendant's  name  from  such  list :     Also,  that  said  court  had  the  power  to 
restore  to  the  defendant  all  or  any  part  of  the  moneys  which  he  might  pay 
under  the  said  order  making  said  calls,  and  that  the  English  law  as  presented 
by  said  declaration  showed  that  the  proceedings  had  were  not  final  in  their 
•character  like  a  judgment,  and  the  rights  of  plaintiffs,  if  any,  could  be  enforced 
only  by  said  special  tribuual,  and  not  by  suit  at  law  in  this  country. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Ritchie,  C.J.,  and 
Fournier  and  Henry,  JJ.,  (Strong  and  Gwynne,  JJ.,  dissenting),  that  assuming 
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an  action  at  law  will  lie  for  a  call,  such  as  was  claimed  to  be  duo  in  this  case 
as  plaintiffs  could  not  avail  themselves  of  s.  109  of  The  CompanieH*  Act  l8(l->'' 
to  declare  generally,  nor  of  s.  lOfi  of  said  Act.  making  the  order  conclusive 
evidence  that  the  money  ordered  to  be  paid  was  due,  for  the  reason  that  neither 
of  those  sections  applies  to  actions  brought  in  this  country  ;  and  as  defendant's 
liability,  if  any.  was  not  on  the  order  as  a  final  judgment,  but  was  a  purely 
statutory  liability  of  a  limited  character,  it  was  necessary  to  allege  iii  the 
declaration  everything  required  by  the  statute  to  fix  the  limited  liability  of  a 
past  member  on  the  defendant,  and  which  allegation,  if  traversed,  the  plaintiff 
^•ould  be  bound  to  prove,  and  as  the  declaration  on  its  face  contained  no  .uch 
allegations  as  show  any  such  liability  of  defendant  as  a  past  member  it 
was  therefore  bad.  ' 

2.  Per  Henry  and  Taschereau,  JJ.-That  the   declaration  did  not  show 
any  right  under  the  Act  in  the  plaintiffs  to  sue  in  their  own  name. 
Appeal  allowed  with  costs. 

Reynolds  y.  Barned's  Banking  Company.-3rd  Feby.,  1880. 

Saint  John  City— Power  of  Mayor,  ,(:c.,  to  raise  the  level  of  the- 
streets— Raising  a  street  in  part  and  erecting  fence  on  part 
so  raised  by  ivhich  access  to  the  street  is  cut  of— Nonsuit- 
Charter  of  city— Municipal  Councils,  powers  of 
By  the  charter  of  the  city  of  Saint  John  the  corporation  was  given  power 
to  alter,  amend  and  repair  streets  theretofore  laid  out.  or  thereafter  to  be  laid 
out.    The  charter  is  confirmed  by  2(5  Geo.  III.  c.  46.  and  tho  right  to  alter  the 
evels  of  streets  is  recognized  by  !)  Geo.  IV.  c.  4.     Church  street  was  not  one  of 
the  streets  originally  designated  on  the  plan  of  the  city.     It  was  made  a  public 
street  in  1811,  on  petition  of  the  owners  of  the  land  through  which  it  passes, 
who  gave  the  land  for  the   street.     In  1874  the  corporation  raised  Church 
8  reet  below  Canterbury  street,  filling  it  in  to  within  four  or  five  feet  of  the 
p  aintiff-s  house   and  shop.     On  the  embankment  so  made  in   front  of   the 
plaintiff's  house  and  shop  the  corporation  erected  a  fence.     By  reason  of  this 
the  plamtiff  had  no  access  from  the  street  to  his  house  and  shop,  but  reached 
hem  by  the  narrow  passage  left  next  the  house  and  shop  running  eastprlv 
towards  Canterbury  street  and  westerly  toward  Prince  William  street. 

An  action  having  been  brought  against  the  Mayor,  etc.,  of  the  city  for 
the  damage  sustained  by  the  plaintiff  by  reason  of  so  filling  in  the  street  and 
erecting  the  fence,  the  plaintiff  was  non-suited  by  Duff,  J„  on  the  ground 
that  the  charter  and  Acts  of  Assembly  gave  the  defendants  full  authority  to 
raise  the  level  of  the  street,  and  that  in  them  was  vested  the  sole-  discretion 
a.s  to  the  time  and  manner  of  doing  it,  and  that  haying  exercised  a  hon.',  Me 
<ii8cretion  m  the  matter  and  raised  it,  the  damage  sustained  by  the  plaintiff 
was  not  the  subject  of  an  action  ;  that  as  to  the  erection  of  the  fence  on  the 
wall  ,t  was  necessary  for  the  protection  of  the  public,  and  that  it  was  the 
duty  of  the  defendants  to  put  it  there  for  that  purpose. 

This  non-suit  was  set  aside  by  the  Supreme  Court  of  New  Brunswick,  it 
being  there  held  by  Weldon,  Fisher  and  Wetmore,  JJ.,  Allen,  C.J.,andDuff,  J., 
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dissenting,  that  the  corporation  had  no  right  to  fill  in  the  street  in  the  manner 
in  which  they  did  it,  and  to  erect  the  fence  on  the  embankment  in  front  of  the 
plaintiff's  house  and  shop,  and  that  the  manner  in  which  the  corporation  had 
tilled  in  the  street  and  erected  the  fence,  was  of  itself  evidence  that  they  had 
acted  carelessly  and  without  reasonable  skill  and  care  and  that  the  considera- 
tion of  this  should  not  have  been  withdrawn  from  tlic  jury.  {See  2  Pu«3.  & 
Bur.  G3(5.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  non-suit  should 
not  have  been  set  aside.     Fournier  and  Henry,  JJ.,  dissenting. 

Per  Gwynne,  J.,  Taschereau,  J.,  concurring— That  the  defendants  have, 
under  the  several  A.cts  of  Parliament  which  confirm  and  amend  their  charter, 
•complete  legislative  power  to  raise  or  lower  the  level  of  the  streets  to  any  extent 
that  the  irregularities  of  the  ground  may  seem  to  the  corporation  and  its 
council,  as  representing  the  public,  to  require  for  the  benefit  and  convenience 
of  the  public,  cannot  be  doubted  :  the  councils  of  these  municipal  corporations 
are  themselves  a  deliberative-law  making  assembly,  chosen  by  the  people  to  do 
whatever,  within  their  jurisdiction,  may  in  their  judgment  be  necessary  for 
the  public  benefit,  and  the  powers  conferred  upon  them  must  therefore  have  a 
liberal  construction  in  viesv  of  the  public  ratlier  than  of  private  interests. 
The  power  of  altering,  amending,  repairing  and  improving  the  streets,  which 
is  a  power  vested  in  the  corporation  for  the  benefit  of  the  public,  whose 
representatives  the  council  of  the  corporation  are,  is  restricted  by  no  condition 
save  only  the  implied  condition  that  what  shall  be  done  in  the  name  of 
tlio  public,  and  ostensibly  for  their  benefit  and  convenience,  shall  not  be  done 
in  such  a  manner  as  in  reality  to  constitute  a  public  nuisance. 

The  plaintiff  has  never  rested  his  right  to  maintain  this  action  upon  the 
ground  that  the  act  complained  of  is  a  public  nuisance  from  which  he 
sustained  peculiar  injury,  and  as  he  could  not  succeed  without  establishing  the 
act  of  which  he  complains  to  be  such  public  nuisance,  the  non-suit  was  ri^ht 
ai)d  should  be  aftirmed. 

Present:  Ritchie,  C..J.,  and  Founder,  Henry,  Taschereau  and  Gwynne,  JJ. 
The  Mayor,  &c.,  of  St.  John  y.  Pattison— 10th  June,  1880. 

17.  Baildivg  society— By -low- C.  09,  G.  S.  L.  C— Purchase  of  ImvJ 

—  Ultrit  vires. 

La  Cie  de  V.,  a  building  society  incorporated  under  c.  0',t,  Con.  Stats.  L.  C 
by  its  by-laws,  on  the  21st  August,  1874,  declared  that  the  principal  object  of 
the  society  was  to  purchase  building  lots,  and  to  build  on  such  lots,  cottages 
costing  about  *1,000  each  for  every  one  of  its  members.  In  oider  to  attain  its  i 
object,  the  company,  through  its  directors,  obeying  the  instructions  of  the 
shareholders,  on  the  7th  October,  1874,  purchased  the  particular  lots  describel 
in  the  by-laws,  and  contracted  for  the  building  of  twenty-four  cottagesat  ei.i'O 
each,  the  amount  that  each  of  the  shareholders  had  agreed  to  pay.  A  year 
elapsed  during  which  the  cottages  were  built  and  drawn  by  lot  for  distribution 
among  the  members.  On  the  Uth  October,  187.5,  the  vendors  of  the  lots  and 
.contractors  for  the  building  of  the  cottages,  being  shareholders  in  the  Doj 
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minion  IJuilding  Society,  borrowed  money  from  the  latter  society,  and  trana- 
ferred  to  the  same,  as  collateral  security,  the  moneys  dno  them  by  the 
appellants  in  virtue  of  the  deeds  of  purchase  and  building  contract.  The 
appellant  company  accepted  the  transfer  and  paid  some  monies  on  account, 
and  finally  a.  deed  of  settlement  acte  de  reglement  de  comte  was  executed 
between  the  two  companiet,  upon  which  was  based  the  suit  against  the 
appellants,  brought  by  H.  the  respondent,  as  assignee  of  the  Dominion 
Mortj,'age  Loan  Company,  which  name  was  substituted  for  that  of  "  The 
Dominion  Building  Society,"  by  40  V.  c.  80  (D.). 

Held,  affirming  the  judgment  of  the  court  below.  Strong  and  Gwynne,  JJ., 
dissenting,  that  the  transaction  in  question  was  within  the  objects  and  pur-' 
poses  for  which  the  society  was  incorporated,  and  was  therefore  not  ultra 
rires.     See  3  Dorion's  R.  175. 

La  Compagnle  de  Villas  du  Cap  Gibraltar  y.  Hughes. -xi.  537. 
18.  Public  streets— Duty  of  Corporation  as  to  repairs. 

W.  was  the  proprietor  of  an  omnibus  line  running  through  some  of  the 
principal  streets  of  Halifax  under  license  from  the  corporation.  Owing  to 
the  want  of  repair  on  some  of  the  streets,  and  the  accumulation  of  8now"and 
Ice,  the  conveyances  could  not  be  run  according  to  time  table,  and  there 
was  a  falling  off  in  the  number  of  passengers;  moreover,  some  of  the  horses 
were  injured  and  vehicles  broken  or  damaged  by  the  rough  state  of  the 
streets. 

Held,  1.  Ritchie,  C.J.,  dissenting,  that  it  was  the  duty  of  the  corporation 
to  keep  the  streets  in  good  repair  ;  and  2.  Gwyn-ie,  J.,  dissenting,  that  the 
plaintiff  was  entitled  to  retain  his  verdict,  having  proved  special  injury,  and 
the  damages  awarded  not  being  too  remote  nor  excessive. 

Judgment  of  the  Supreme  Court  of  Nova  Scotia  afiirmod  and  appeal 
dismissed  with  costs.     See  4  R.  &  G.  371. 

The  City  of  Halifax  v.  Walker.— IGth  February,  1885. 

\^.  Negligence— Defective    state    of   public    bridge— Linbility   of 
mxLnicipality  for— Damages  —Neiv  tri(d— Misdirection. 

An  action  was  brought  against  the  municipality  of  Colchester  for  damages 
on  account  of  injury  to  the  plaintiff  from  falling  over  a  bridge  at  Acadia 
Mines,  such  bridge  being  at  the  time  very  much  out  of  repair,  about  twenty 
feet  of  the  railing  on  one  side  having  fallen  away.  At  the  trial,  it  was  proved 
that  one  of  the  standing  committees  of  the  municipal  Council  was  a  com- 
mittee on  roads  and  bridges,  whose  duty  it  was,  among  other  things,  to  report 
to  the  regular  meetings  of  the  council  the  state  of  the  roads  and  bridges  in 
the  county.  There  was  no  evidence  as  to  whether  the  bridge  was  much  used 
as  a  thoroughfare  or  otherwise. 

The  only  question  submitted  to  the  jury,  was  as  to  the  amount  of  damages. 
The  Judge  who  tried  the  cause  charged  "  that  the  accident  which  had  occuiTed 
to  the  plaintiff  was  a  most  disastrous  one,  resulting  from  the  undoubted  neg- 
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licence  of  those  on  whom  the  duty  lay  of  keeping  the  bridge  in  a  safe  condi- 
tion, and  that  the  liability  of  the  defendants  was  a  matter  of  law  which  he 
would  reserve  for  the  full  court." 

The  jury  found  a  verdict  for  the  plaintiff  for  83,000,  and  the  defendants 
obtained  a  rule  nisi  for  a  new  trial,  but  the  grounds  on  which  such  rule  was 
obtained  did  not  include  misdirection  of  the  judg6  at  the  trial. 

The  Supreme  Court  of  Nova  Scotia  were  equally  divided  on  the  arj^ument 
of  the  rule  nisi,  two  of  the  learned  judges,  Rigby  and  Weathcrbe,  JJ.,  being 
of  opinion  that  the  defendants'  counsel  had  agreed  in  the  view  propounded 
by  the  learned  judge  at  the  trial,  and  had  requested  the  court  to  determine 
the  question  of  law  first,  as  if  the  issue  of  negligence  had  been  found  against 
defendant,  upon  sufficient  evidence  and  under  a  proper  charge.  They  con- 
sidered the  case  disposed  of  by  Walker  v.  The  City  of  Halifax  {see  Corporations, 
18)  and  McQuarry  v.  The  Municipality  of  St.  Mary's,  5  R.  &  G.  493. 

McDonald,  C.J. ,  and  Tompson,  J.,  were  of  opinion,  that  the  reservation  at 
the  trial  was  a  reservation  for  the  opinion  of  the  court  of  a  mixed  question 
of  law  and  fact,  and  they  not  only  d6ubted  their  power  to  draw  inferences  of 
fact  at  all,  but  were  unable  to  draw  the  inference  of  negligence,  the  evidence 
being  silent  on  material  points,  such  as  whether  the  bridge  was  much  or  little 
travelled,  and  whether  the  alleged  defect  ever  came  to  the  knowledge  of  the 
county  officers.     See  (5  R.  &  G.  5-19. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Strong,  J.,  dissenting, 
that  the  plaintiff  was  entitled  to  retain  his  verdict. 

Per  Strong,  J,,  dissenting,  that  there  was  not  sufficient  evidence  of  negli- 
gence to  warrant  the  verdict,  and  the  case  reserved  for  the  court  being  on 
questions  of  fact  as  well  as  of  law,  a  new  trial  might  have  been  ordered,  not- 
withstanding the  objection  was  not  taken  either  at  the  trial  or  in  the  rule  nisi. 

Appeal  dismissed  with  costs. 

Colchester  y.  Watson. — ICth  March,  1885. 

20.  Powers  of  Bridge  Company — Impeding  navigation — 43  V.  c.  Gl 

&  44  V.  c.  51  (D.). 

See  NAVIGATION,  3. 

21.  North  Shore  Railway  Company — Authority  to  use  street s — 

Damages — Non-liability   of  Corporation — IG    V.   c.   100 ; 
JO  V.  c.  2,  8.  2. 

By  16  V.  c.  100  (Q.),  the  North  Shore  Railway  Company  was  authorized 
to  construct  a  railway  to  connect  the  cities  of  Quebec  and  Montreal,  with  the 
restriction  that  the  railway  was  not  to  be  brought  within  the  limits  of  the  city 
without  the  permission  of  the  corporation  of  the  city  expressed  by  a  by-law. 

In  July,  1872,  the  city  council,  by  resolution,  had  given  to  the  North 
Shore  Railway  Company  the  liberty  to  choose  one  of  the  streets  to  the  north 
of  St.  Francis  street  in  exchange  for  St.  Joseph  street,  which  had  been  at  one 
time  chosen  for  that  purpose.     In  1874  the  city  council  were  informed  by  the 
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coiui)aiiy  that  the  lino  of  railway  had  been  located  in  Prince  Edward  street, 
ivnd  the  company  asked  the  council  to  take  the  necessary  steps  to  legalize  the 
line,  but  the  corporation  did  not  take  any  further  action  in  the  matter.  In 
1875,  the  company  bein«  unable  to  carry  on  its  enterprise,  the  railway  was 
transferred  to  the  Province  of  Quebec  by  a  notarial  deed,  and  tiie  transfer 
was  ratified  by  3!)  V.  c.  2  (D.).  By  that  Act  the  name  of  the  railway  was 
cluinged  and  the  Legislature  authorized  the  construction  of  the  road  to  deep 
water  in  the  port  of  Quebec.  It  moreovc-r  declared  that  the  railway  should 
be  a  public  work  and  sliould  be  made  in  such  places  and  in  such  manner  as 
tlie  Lieutenant-Governor  in  Council  should  determine  and  appoint  as  best 
adapted  to  the  general  interest  of  the  province.  After  the  passing  of  tliis 
Act  the  Provincial  Government  caused  tlie  road  to  bo  completed,  and  it 
crossed  part  of  the  city  of  Quebec  from  its  western  boundary  by  passing 
through  Prince  Edward  street  along  its  entire  length. 

The  road  was  completed  in  187(5.  In  1878,  L.  (the  appellant),  owner  of 
several  houses  bordering  on  Prince  Edward  street,  sued  the  corporation  of 
the  city  of  Quebec  for  damages  suffered  on  account  of  the  construction  and 
working  of  the  railway. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  that  the  respondent  had  no  right  of  action  against  the 
corporation  for  the  damages  which  he  may  have  suffered  by  the  construction 
and  working  of  the  railway  in  question.  If  the  corporation  gave  the  authoriz- 
ation required  by  16  V.  c.  100,  s.  H,  there  was  a  complete  justification  of 
the  Acts  complained  of.  The  imposing  of  terms  was  discretionary  with  tlie 
corporation.  But  the  corporation  never  acted  on  the  demand  to  legalize,  and 
never  authorized,  the  building  of  the  railway  through  Prince  Edward  street. 
If  the  corporation  could  have  prevented  the  government  from  constructing  the 
railway  in  the  streets  of  the  city,  in  the  face  of  the  provisions  of  3t)  V.  c.  2, 
the  respondent  could  also  have  prevented  it.  Hia  recourse,  if  any,  was  not 
against  the  corporation  but  against  the  Provincial  Government,  the  owners  of 
the  railway. 

Appeal  dismissed  with  costs. 

Lefebvre  y.  The  Corporation  of  the  City  of  Quebec— 22nd  June,  1885. 

22.  Agreement  between  municipality  and  road  company  to  discon- 

tinue use  of  en<^ane — Construction  of. 
See  AGREEMENT,  13. 

23.  Xe(jlkjence—Liabilif)j  of  corporation  for— Defective  sidewalk 

— Lawful  use  of  street — Contributory  negligence — Damages. 

In  an  action  against  the  town  of  Portland,  N.  B.,  for  damages  arising  from 
an  injury  caused  by  a  defective  sidewalk,  the  evidence  of  the  plaintiff  showed 
that  the  accident  wheveby  she  was  injured  happened  while  she  was  engaged 
in  washing  the  windows  of  her  dwelling  from  the  outside  of  the  house,  and 
that  in  taking  a  step  backward,  her  foot  went  into  a  hole  in  the  sidewalk  and 
she  was  thrown  down  and  hurt ;   she  also  swore  that  she  know  the  hole  was* 

CAS.  DIG.  — 12 
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tliere.  Tlioro  was  uo  evidence  as  to  tlie  nature  or  extent  of  the  hole,  nor  was 
iirtirniative  evidence  tjiven  of  neglijjence  on  the  part  of  any  oflicer  of  the  cor- 
lioratiuii. 

No  motion  for  non-suit  was  made,  and  the  jury  were  directed  timt  if  the 
plaintiff  knew  tlie  hole  was  there,  it  was  contributory  ne>jliyonce  ;  but  if  she 
bilieved  it  was  firm  ^'round  there  was  no  contributory  net^ligence. 

Tlie  jury  awarded  the  plaintiff  *H00  diimutios,  and  a  rule  ni*i  for  a  new 
trial  WHS  di8charf,'od. 

Held,  that  there  should  be  a  new  trial. 

Per  Ritchie,  C  .1.,  and  Fonrnier,  J.— That  the  plaintiff  was  neither  walking 
nor  passinj,'  over,  travelling  upon,  nor  lawfully  usiny  the  said  street  as  alleged 
in  the  declaration,  and  slie  was,  therefore,  not  entitled  to  recover. 

Per  Ritchie,  C.J. — The  damages  were  excessive. 

Per  Henry,  J.— That  the  plaintiff  was  lawfully  using  the  street,  and  there 
was  evidence  of  negligence  on  the  part  of  the  corporation,  but  as  the  (jnestion 
of  contributory  negligence  had  not  been  left  to  the  jury  as  it  should  have  been 
there  must  bo  a  new  trial. 

Per  Ta.-ichereau  and  Gwynne,  JJ. — That  there  was  no  evidence  of  negli- 
gence  to  justify  the  verdict,  and  a  non-suit  should  have  been  granted  if  moved 
for. 

The  Town  of  Portland  v.  Griffiths.— xi.  33,S. 

24.  Pvomotci'H  of  company — Action  against  company  and  pro- 
mote n^  for  fraudulent  misrepresentation — Action  ex  delicto 
for  deceit — Fraiulident  concealment  —  ProHpectiis,  alleged 
misstatements  iv. 

A  suit  was  brought  against  a  joint  stock  company,  and  at;ainst  four  of  the 
shareholderB  who  had  been  the  promoters  of  the  company.  The  bill  alleged 
that  the  defendants,  other  than  the  company,  had  been  carrying  on  a  lumber 
liusiness  as  partners  and  had  become  embarrassed  ;  that  they  then  concocted 
t!ie  scheme  of  forming  a  joint  stock  company  ;  that  the  sole  object  of  the  pro- 
posed joint  stock  company  was  to  relieve  the  members  of  the  firm  from 
liersonal  liability  for  debts  incurred  in  the  said  business  and  induce  the  public 
to  advance  money  to  carry  on  the  business  ;  that  application  was  made  to  the 
government  of  Ontario  for  a  charter,  and  at  the  same  time  a  prospectus  was 
is.sued  which  was  set  out  in  full  in  the  bill ;  that  such  prospectus  coijtained 
the  following  paragraphs  among  others,  which  the  plaintiffs  alleged  to  be 
false  :  1.  The  timber  limits  of  the  company,  inclusive  of  the  recent  purchase, 
consist  of  2'2'2J  square  miles,  or  142,400  acres,  and  are  estimated  to  yield  200 
million  fee',  of  lumber.  2.  T!ie  interest  of  the  proprietors  of  the  old  company 
in  its  assets,  estimated  at  about  $140,000  over  liabilities,  has  been  transferred 
to  the  new  company  at  $105,000,  all  taken  in  paid  up  stock,  and  the  whole  of 
the  proceeds  of  the  preferential  stock  will  be  used  for  the  purposes  of  the  new 
company.  3.  Preference  stock  not  to  exceed  $75,000  will  be  issued  by  the 
company  to  guarantee  8  per  cent,  yearly  thereon  to  the  year  1880,  and  over 
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that  iiiiiuiiiit  the  not  profits  will  be  divided  amonRst  all  the  shareholderH  pro 
ratti.  4.  Should  the  holders  of  proforonce  stock  bo  desire  the  company  binds 
itself  to  tako  that  Htock  back  during;  the  year  18H0  at  par,  witli  8  per  cent,  per 
anniun,  on  receiving;  six  months  notice  in  writiuj^.  !>.  Even  with  present  low 
prices  the  company,  owin^  to  their  superior  facilities,  will  be  able  to  pay  a 
handsome  dividend  ni  the  ordinary,  as  well  as  on  the  preference,  stock,  and 
when  the  lumber  nuirket  improves,  us  it  must  soon  do,  the  profits  will  be 
correspondingly  increased. 

The  bill  further  alle<,'od  that  the  plaintiffs  subscribed  for  stock  in  the 
company  on  the  faith  of  the  statements  in  the  prospectus ;  that  the  assets  of 
the  old  company  were  not  transferred  to  the  new  in  the  condition  that  they 
wore  in  at  the  time  of  issuing  the  prospectus;  that  the  embarrassed  condition 
of  the  old  company  was  not  made  known  to  the  persons  taking;  stock  in  the 
new  company,  nor  was  the  fact  of  a  mort^jaj^e  on  the  assets  of  the  old  company 
havint"  been  f^iven  to  the  Ontario  Bank,  after  the  prospectus  was  Issued,  but 
before  the  stock  certiticates  wore  f^ranted  ;  that  the  assets  of  the  old  company 
were  not  worth  $140, 000,  or  any  sum,  over  liabilities,  but  were  worthless ; 
and  prayed  for  a  rescission  of  the  contract  for  taking  stock,  for  re-payment  of 
the  amount  of  such  stock,  and  for  dama^^es  against  the  directors  and  promot- 
ers for  misrepresentation. 

There  war  evidence  to  show  that  the  promoters  had  reason  to  believe  the 
prospects  of  the  new  company  to  be  good,  and  that  they  had  honestly  valued 
their  assets. 

On  the  argument  three  grounds  of  relief  were  put  forward : — 1.  Rescission 
of  the  contract  to  subscribe  for  preference  stock ;  2.  Specific  performance  of 
the  contract  to  take  back  the  preference  stock  during  the  year  IHSO  at  par ; 
3.  Damages  against  the  directors  and  promoters  for  misrepresentation.  The 
company  having  become  insolvent,  the  plaintiffs  put  their  case  principally  on 
the  third  ground. 

Held,  affirming  the  judgment  of  the  court  below,  (11  Ont.  App.  R.  336,) 

that  the  plaintiffs  could  claim  no  relief  against  the  company  by  way  of  rescis- 

,  siou  of  the  contract,  because  it  appeared  that  they  had  acted  as  shareholders 

and  affirmed  their  contract  as  owners  of  shares  after  becoming  aware  of  the 

grounds  of  misrepresentation, 

Held,  alno,  as  to  the  action  against  the  defendants  other  than  the  company 
for  deceit,  that  the  evidence  failed  to  establish  such  a  cuse  of  fraudulent 
misrepresentation  as  to  entitle  plaintiffs  to  succeed  as  for  deceit. 

Held,  also,  as  to  the  alleged  concealment  of  the  mortgage  to  the  Ontario 
Bank,  it  having  been  given  after  the  prospectus  was  issued  it  could  not  have 
been  in  the  prospectus,  and  moreover  that  the  shareholders  were  in  no  way 
damnified  thereby,  as  the  new  company  would  have  been  equally  liable  for 
the  debt  if  the  mortgage  had  not  been  given  ;  and  as  to  the  concealment  of  the 
embarrassed  condition  of  the  old  company,  the  evidence  showed  that  the  old 
firm  did  not  believe  themselves  to  be  insolvent ;  and  in  neither  case  were  they 
liable  in  an  action  of  this  kind. 

Petrie  v.  The  Guelph  Lumber  Company.— xi.  450. 
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25.  .Muuicipul  i'(irp(tniti<»ii — Af^rot'incnt  liy  tu  tiikc  st-K-k  in  Hiiilway 
c'tdiipiiiiy  iiinl  to  piiy  tor  in  tloliontuivs  —  Breiifh  of  iinive- 
uii'iit — Ki^'ht    (il"    Uailwuy    Conipiiny    to    sue    for   special 
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See  DAMAOEH,   10. 

2U.  (S(f/<'  hif  Dli'edDt'fo  Com  pit  II 1/ — liatificufion  of  hi/-linr  hi/  tS/iare- 
holilers —  Votr  of  owner  of  pi'ojx'rti/. 

A  director  of  iv  joint  stock  coinpiuiy  persionally  owiioil  a  vessel  wliieli 
he  wished  to  sell  to  the  coinpiiny  ;  ho  wiin  posm'ssed  of  a  majority  of  the  hIuh'is 
of  the  company,  nome  of  which  he  axsi^ned  to  other  puraona  in  sucli  mimhers 
as  (lualitied  them  for  the  position  of  directors,  wliich  position  thoy  accordingly 
tilled.  Upon  a  proposed  sale  and  purcliase  by  the  company  of  tlio  said  vessel, 
the  board  of  directors,  inuliulin^  the  owner  of  the  vessel,  panseii  a  by-law 
approving  of  such  purchase  by  the  company,  and  subseiiuently  at  a  ^enerul 
meetin^^  of  the  shareholders,  at  which  tlie  said  owner  and  tliose  to  whom 
he  had  transferred  the  portionH  of  his  stock  were  present  and  voted,  a  resolu- 
tion was  passed  conhrmin;^  the  said  by-law,  which  resolution  was  opposed  by  a 
nnmbor  of  the  sliarnlioUlers  roprosontinji  nearly  one-half  of  the  total  stock  of 
the  company. 

Held,  reversinj*  the  decision  of  the  Court  of  Appeal,  (11  Ont.  -Vpp.  R.  205,) 
that  the  board  of  directors  had  no  power  to  pass  the  said  bylaw,  and  nndi'r 
the  circumstances  the  resolution  of  the  shareholders  contirmiuf;  the  by-law 
was  invalid. 

Beatty  y.  The  North  Western  Transportation  Company.— xii.  5'.)>*. 

'The  judgment  in  this  case  was  reversed  by  the  J.  C.  of  the  Privy  Council 
—.Set'  12  App.  Cases  589. j 

27.  Municipal  corporation — By-law  o-uaranteein;,'  cost  of  oxpropria- 

tion  by  railway  ulti'ci  vires — Injunction.  * 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  18. 

28.  Joint  stock  coDipany — ContribiUories — Sitbscriptlon  for  stock 

— Payment  by  services. 

The  Act  of  Incorporation  of  a  joint  stock  company  provided  "  that  no 
subscription  for  stock  should  be  legal  or  valid  until  ten  per  cent,  should  have 
bsen  actually  and  bona  fide  paid  thereon."  C.  gave  to  the  manager  of  the 
company  a  power  of  attorney  to  subscribe  for  him  ten  shares  in  the  company, 
such  power  of  attorney  containing  these  words:  "and  I  herewith  enclose  ten 
per  cent,  thereof,  and  ratify  and  confirm  all  that  my  said  attorney  may  do  by 
virtue  thereof."  The  ten  per  cent,  was  not,  in  fact,  enclosed,  but  the  amount 
was  placed  to  the  credit  of  C.  in  the  books  of  the  company,  and  a  certificate  of 
stock  issued  to  him  which  he  held  for  several  years.    The  company  having 
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fiiileil,  i>ri)ceDilinj{s  wore  taken  to  have  C.  placed  on  tlio  list  of  contributorie», 
in  which  prDOooilinKH  ho  navo  eviilon<;e  to  tiio  offoct,  tiiat  tiio  Hiun  to  liiH  credit 
wiiH  for  professional  Hervii'cH  to  tiic  I'onipany.  holmvinj^  boon  appointe<l  a  loi'nl 
solicitor,  and  thoro  had  boon  an  urran^'ctnont  that  his  Htock  wan  to  bo  paid  for 
by  Buch  HurvicoH. 

Held,  atllrniing  the  jud>{mont  of  the  court  below,  Heury,  J.,  diasentin^, 
that  C.  wag  lightly  placed  on  the  list  of  contributorioH. 

Caiton's  Caie.  -xii.  (lu. 

20.  Joint  utoch  comptvy — Misrepn'sentntion  by  ^'^''^'Ho/f/w  of — 
Action  of  iniUvliUud  Hltareholdern — Delay  in  hrlnglng 
((ft  ion — Partiea. 

Individual  Hlmreholdors  in  a  joint  stock  company  cannot  brinj?  an  action 
aj^'ainsl  the  promoters  for  dainafjes  caused  by  allejjod  misrepresentations  by 
the  latter  as  to  the  prospects  of  the  company  when  formed,  tho  injury,  if  any, 
bein^!  an  injury  to  the  company,  not  to  tiie  respective  shareholders.  (Stron>,', 
J.,  dissenting).  If  the  shareholders  could  brinjj  such  action  a  delay  of  four 
years,  during  which  they  suffered  tho  business  of  the  company  to  f^o  on  with 
full  knowledge  of  the  allej^ed  misrepresentations,  would  disentitle  them  to 
relief.     (Strong,  ,1.,  dissenting.) 

Beatty  v.  Neelon.— xiii.  1. 

'M.  Powers  of  ill  rectors — AssUjuuioit  for  hencjit  of  creditors — 
Description  of  property — ('/uinye  of  j^ossession — R.  S.  0. 
c.  110,  s.  b — Interpleader  issiLe — Appeal  from  judgment  on 

The  decision  of  a  judge  of  the  High  Court  of  Justice  (which  by  section  28 
of  the  Judioatni'c  Act  is  the  decision  of  tho  court)  on  an  interpleader  issue  to 
try  the  title  to  property  taken  under  execution  on  a  final  judgment  in  the  suit 
in  which  it  is  issued,  is  not  an  interlocutory  order  within  tho  meaning  of  that 
expression  in  section  iiii  of  the  Judicature  Act,  or  if  it  is  it  is  such  an  order  as 
was  appealable  before  the  passing  of  that  Act,  and  in  either  ease  it  is  appealable 
now  to  the  Court  of  Appeal  for  T3ntario. 

An  assignment  by  the  directors  of  a  joint  stock  company  of  all  the  estate 
and  property  of  the  company  to  trustees  for  the  benefit  of  creditors  is  not 
tiltru  vires  of  such  directors,  and  does  not  require  special  statutory  authority 
or  tlie  formal  assent  of  tho  whole  body  of  shareholders. 

Qititre.  Is  such  an  assignment  within  the  provisions  of  the  Chattel 
Mortgage  Act  of  Ontario,  II.  S.  O.  c.  119  ? 

Where  such  an  assignment  was  made,  and  the  property  was  formally 
handed  over  by  the  directors  to  the  trustees,  who  took  possession  and  subse- 
quently advertised  and  sold  the  property  under  tiie  deed  of  assignment. 

Held,  that  if  the  assignment  did  come  within  the  terms  of  the  Act  its 
provisions  were  fully  complied  with,  the  deed  being  duly  registered  and  there 
being  an  actual  and  continued  change  of  possession  as  required  by  section  5. 
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In  'ich  deed  of  assignment  the  property  was  described  aa  "all  the  real 
estate,  lands,  tenements  and  hereditaments  of  the  said  debtors  (company) 
whatsoever  and  wheresoever,  of  or  to  which  they  are  now  seized  or  entitled, 
or  of  or  to  which  they  may  have  any  estate,  ri^lit  or  interest  of  any  kind  or 
description,  with  the  appurtenances,  the  particulars  of  which  are  more  partic- 
ularly set  out  in  the  schedule  hereto,  arid  all  and  singular  the  personal  estate 
and  effects,  stock  in  trade,  goods,  chattels,  .  .  .  and  all  other  the  personal 
estate  and  effects  whatsoever  and  wheresoever,  whether  upon  the  premises 
where  the  debtors'  business  is  carried  on  or  elsewhere,  and  which  the  said 
debtors  are  possessed  of  or  entitled  to  in  any  way  whatever. 

The  schedule  annexed  specifically  designated  the  real  estate  and  included 
the  foundry,  erections  and  buildings  thereon  erected,  and  all  articles  such  as 
engines,  etc.,  in  or  upon  said  premises. 

Held,  that  this  was  a  sufficient  description  of  the  property  intended  to  be 
conveyed  to  satisfy  the  section  23  of  R.  S.  O.  c.  Hi) ;  McCall  v.  Wolff  (13  C.  S. 
C.  R.  130),  approved  and  distinguished. 

But  see  now  48  V.  c.  26,  s.  12,  passed  since  this  case  was  decided. 

Hovey  v.  Whiting. — xiv.  515. 

31.  Joint  stock  company — 31  V.  c.  25  {P. Q.)— -Action  for  adU — 

Subscriber  before  incorporation — Allotment — Non-licbility. 

P.  signed  a  subscription  list  undertaking  to  take  shares  in  the  capital 
stock  of  a  company  to  be  incorporated  by  letters  patent  under  31  V.  c.  25  (P.Q.), 
but  his  name  did  not  appear  in  the  notice  applying  for  letters  patent,  nor  as 
one  of  the  original  incorporators  in  the  letters  patent  incorporating  the  com  - 
pany.  The  directors  never  allotted  shares  to  P.  and  he  never  subsecpiently 
acknowledged  any  liability  to  the  company.  In  an  action  brought  by  the 
company  against  P.,  for  810,000  alleged  to  be  due  by  him  on  100  shares  in  the 
capital  stock  of  the  company. 

Held,  affirming  the  judgment  of  the  court  below,  that  P.  was  not  liable 
for  calls  on  stock. 

The  Magog  Textile  and  Print  Co.  v.  Price.— xiv.  064. 

32.  Action  on  bond  against  sureties  of  defaulting  clerk  of  munici- 

pality— Defeace — No  seals  attached  when  sureties  signed. 
See  BOND,  5. 

33.  Municipal  debentures — Future  coiulitions — Municipal  Code, 

Art.  982. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  M.  L.  R.  2  Q.  B.  160,  that  a  debenture  being  a  negotiable  instrument, 
a  railway  company  that  has  complied  with  all  the  conditions  precedent  stated 
in  the  by-law  to  the  issuing  and  delivery  of  debentures  granted  by  a  munici- 
pality is  entitled  to  said  debenture,  free  from  any  declaration  on  their  face  of 
conditions  mentioned  in  the  by-law  to  be  performed  in  future,  such  as  the 
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future  keeping  up  of  the  road,  etc.    Art.  9(52,  Muuicipal  Code.    Fournier,  .J., 
dissenting. 

Parish  of  St.  Cesaire  v.  McFarlane.— Marcn  14th,  1887— xiv.  738. 

34.  Estoppel — Action   by   ratepayer — Improper  construction  of 

raunicipal  ivork — Rcitepayer  a  contractor — Acceptance  of 
sarplus  money. 

A  ratepayer  of  a  municipality  cannot  maintain  an  action,  on  behalf  of 
himself  and  the  other  ratepayers,  against  the  municipality  for  the  improper 
construction  of  a  drain  authorized  by  by-law  when  such  ratepayer  has  himself 
been  a  contractor  for  a  portion  of  the  work  and  has  received  his  share  of  the 
money  voted  for  the  work  m  excess  of  the  amount  expended. 

Judgment  of  the  Court  of  Appeal  for  Ontario,  13  Ont.  App,  R.  58, 
aflirmed. 

Dillon  Y.  The  Township  of  Raleigh.— March  15th,  1887— xiv.  739. 

35.  Municipal  by-law — Sale  of  meat — Municipal  Act,  1883,  ss.  497 

and  503  ;    50  V.  c.  29,  s.  29,  Ont. — Quantity  —  Time   and 
place — License. 

See  LICENSE,  7. 

36.  Purchase  of  .shares  in  Mutual  Building  Society  declared  for- 

feited for  non-payment  of   dues — Litigious  rights — Arts. 
1582,  1583,  1534,  C.  C. 

See  Li::iGIOUS  RIGHTS. 

37.  Miinicipal   Council — Powers  of — Improvement  of  roads — 

Proch  verbal  homologated — Effect  of  Arts.  100,  451,  705, 
M.  a  (P.Q.)—AppeaI^R.  S.  C.  c.  135,  s.  29  (6). 

"Where  &  prods  verbal  of  a  municipal  council  directing  improvements  to  be 
made  on  a  portion  of  road  situated  within  the  municipality  has  been  duly 
liomologated,  it  cannot  subsequently  be  set  aside  by  an  incidental  procedure, 
but,  like  a  by-law,  it  can  only  be  attacked  by  a  direct  procedure  as  indicated 
in  the  Municipal  Code  (P.Q.)  Arts.  100,  461.  Parent  v.  Corporation  of  St. 
Stiuveiir,  2  Q.  L.  E.  258,  approved. 

By  a  prods  verbal  made  by  the  municipal  council  of  Ste.  Anne  du  Bout  de 
Lisle  a  portion  of  the  road  fronting  the  land  of  one  E.  was  ordered  to  be 
improved  by  raising  and  widening  it.  Upon  R.'s  refusal  to  do  the  work  the 
council  had  it  performed,  paid  ?200  for  it  and  subsequently  sued  R.  for  the 
said  $200. 

The  Courf  of  Queen's  Bench,  P.Q.,  on  appeal  affirmed  a  judgment  in 
favour  of  the  municipal  council  for  that  amount. 

On  appeal  to  the  Supreme  Court  it  was : 
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Held,  K'*  Fournier,  Henry  and  Gwynne,  JJ.,  (Strong  and  Taachereau,  JJ., 
dissenting,  and  Ritchie,  C.J.,  expressing  no  opinion  on  the  point),  that  although 
the  matter  in  controversy  did  not  amount  to  $2,000,  yet,  as  it  related  to  a 
charge  on  the  appellant's  Ip-nd  whereby  his  rights  in  future  might  be  bound, 
the  case  was  appealable.    R.  S.  O,  c.  13fi,  s.  21), 

Reburn  v.  La  Corporation  de  la  Paroisse  de  Ste.  Anne  du  Bout  de 
L'iBle.  —XV.  92. 

38.  Railway  company — Sparks  from  engine — Negligence — Exam- 

ination for  discovery — Officers  of  corporation,  locomotive 
superintendent  and  locomotive  foreman,  officers  who  may 
be  examined.     R.  S.  O.  1877,  c.  50,  s.  136. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  40. 

39.  Consti'uction  of  street  railway — By-law — Agreement — Notice 

2)recedent  to  assuming  ownershij)  by  corporation — Arbi- 
trators— Aiipointrnent  of  by  court. 

The  Quebec  Street  Railway  Company  were  authorized  under  a  by-law 
passed  by  the  corporation  of  the  city  of  Quebec  and  an  agreement  executed  in 
pursuance  thereof  to  construct  and  operate  in  certain  streets  of  the  city  a 
street  railway  for  a  period  of  forty  years,  but  it  was  also  provided  that  at  the 
expiration  of  twenty  years  (from  the  9th  February,  1865)  the  corporation 
might,  after  a  notice  of  six  months  to  the  said  company,  to  be  given  within 
the  twelve  months  immediately  preceding  the  expiration  of  the  said  twenty 
years,  assume  the  ownership  of  the  said  railway  upon  payment,  etc.,  of  its  value, 
to  be  determined  by  arbitration,  together  with  ten  per  cent,  additional. 

Held,  reversing  the  judgments  of  the  courts  below,  Fournier,  J.,  dissent- 
ing, that  the  company  were  entitled  to  a  full  six  months  notice  prior  to  the 
9th  February,  1885,  to  be  given  within  the  twelve  months  preceding  the  9th 
February,  1885,  and  therefore  a  notice  given  in  November,  1884,  to  the  com- 
pany that  the  corporation  would  take  possession  of  the  railway  in  six  months 
thereafter  was  bad. 

Per  Strong  and  Henry,  JJ. — That  the  court  had  no  power  to  appoint  an 

arbiti-ator  or  valuator  to  make  the  valuation  provided  for  by  the  agreement 

after  the  refusal  by  the  company  to  appoint  their  arbitrator.    Fournier,  J., 

c<yntra. 

Quebec  Street  Ry.  Co.  y.  City  of  Quebec— xv.  1C4. 

j^O.  Municipal  corporation — By-laiv — Voting  by  ratepayers  on — 
Casting  vote  by  returning  oj^cer — R.  S.  0.  {1877),  c.  171^^ 
s-s.  286-7. 

In  case  of  a  tie  in  voting  on  a  municipal  by-law  there  is  no  authority  to 
the  returning  oflScer  to  give  a  casting  vote,  s.  1.52  of  R.  S.  O.  (1877)  o.  174  not 
applying  to  such  a  vote. 

Canada  Atlantic  Ry.  Co.  v.  Township  of  Cambridge.— xv.  219. 
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41.  Act  of  incorporation  of  company — Vendor  to  company  estopped 

from  questioning  validity  of,  after  judgment  on  licitation 
and  on  report  of  distribution. 
See  SALE  OF  LANDS,  26. 

42.  Municipal  corporation — Public  highway — Construction  of  cros- 

sing— Elevation  above  end  of  street — Negligence. 

See  MUNICIPAL  CORPORATION,  10. 

43.  Foreign  corporation — Telegraph  comipany — Doing  hiisinesn  in 

Canada  —  Exclusive  right  —  Contract  for — Restraint  of 

trade — Public  interest. 

Ill  1869  the  E.  &  N.  A.  Ry.  Co.  owning  the  road  from  St.  John,  N.  B., 
westward  to  the  United  States  boundary,  made  an  agreement  with  the  W.  U. 
Tel.  Co.  K'vin«  the  latter  the  exclusive  right  for  99  years  to  construct  and 
operate  a  line  of  telegraph  over  its  road.  In  1876  a  mortgage  on  the  road  was 
foreclosed  and  the  road  itself  sold  under  decree  of  the  Equity  Court  of  New 
Brunswick  to  the  St.  J.  &  M.  Ry.  Co.,  which  company,  in  1883,  leased  it  to 
the  N.  B.  Ry.  Co.  for  a  term  of  999  years.  The  telegraph  line  was  constructed 
by  the  W.  U.  Tel.  Co.  under  the  said  agreement,  and  has  been  continued  ever 
since  without  any  new  agreement  being  made  with  the  St.  J.  &  M.  Ry.  Co.  or 
the  N.  B.  Ry.  Co.  The  W.  U.  Tel.  Co.  is  an  American  company,  incorporated 
by  the  State  of  New  York,  for  the  purpose  of  constructing  and  operating  tele- 
graph lines  in  the  state.  Its  charter  neither  allows  it  to  engage,  nor  prohibits 
it  from  engaging,  in  business  outside  the  state.  In  1888  the  C.  P.  Ry.  Co. 
completed  a  road  from  Montreal  to  St.  John,  r,  portion  of  it  having  running 
powers  over  t'le  line  of  the  N.  B.  Ry.  Co.,  on  which  the  W.  U.  Tel.  Co.  had 
constructed  its  telegraph  line.  The  N.  B.  Ry.  Co.  having  given  permission  to 
the  C.  P.  R.  to  construct  another  telegraph  line  over  the  same  road,  the  W.  U. 
Tel.  Co.  applied  for  and  obtained  an  injunction  to  prevent  its  being  built.  On 
appeal  to  the  Supreme  Court  of  Canada  from  the  decree  of  the  Equity  Court 
granting  the  injunction  : 

Held,  1.  That  the  agreement  made  in  1869  between  the  E.  &  N.  A.  Ry. 
Co.  is  binding  on  the  present  owners  of  the  road. 

2.  That  the  contract  made  with  the  W.  U.  Tel,  Co.  was  consistent  with 
the  purposes  of  its  incorporation,  and  not  prohibited  by  its  charter  nor  by  the 
local  laws  of  New  Brunswick,  and  its  right  to  enter  into  such  a  contract  and 
carry  on  the  business  prc/ided  for  thereby  is  a  right  recognized  by  the  comity 
of  nations. 

3.  The  exclusive  right  granted  to  the  W.  U.  Tel.  Co.  does  not  avoid  the 
contract  as  being  against  public  policy,  nor  as  being  a  contract  in  restraint 
of  trade. 

Held,  2^er  Gwynne,  J.,  dissenting,  that  the  comity  of  nations  does  not 
require  the  courts  of  the  country  to  enforce,  in  favor  of  a  foreign  corporation, 
a  contract  depriving  a  railway  company  in  Canada  of  the  right  to  permit  a 


186 
Corporations—'  '(Ditimuul. 

domestic  corporation,* created  for  the  purpose  of  erecting  telegraph  lines  in 
the  Dominion,  to  erect  such  a  line  upon  its  land,  and  depriving  it  of  the  ritjlit 
to  construct  a  telegraph  line  upon  its  own  land. 

Canadian  Pacific  Railway  Co.  v.  Western  Union  Tel.  Co.— xvii.  151. 

44.  Corporation —  Contract  of- — Seal — Performance — Adoption — 
Municipality — By-law — Manitoba  Municipal  Act,  ISSJf, 

8.  111. 

A  corporation  is  liable  on  an  executed  contract  for  the  performance  of 
work  within  the  purposes  for  which  it  was  created,  which  work  it  has  adopted 
and  of  which  it  has  received  the  benefit,  thouf^h  the  contract  was  not  executed 
under  its  corporate  seal,  and  this  applies  to  municipal  as  well  as  other 
corporations.     Ritchie,  C.J.,  and  Strong,  J.,  dissenting. 

In  section  111  of  the  Manitoba  Municipal  Act,  1884,  which  provides  that 
municipal  corporations  may  pass  by-laws  in  relation  to  matters  therein 
enumerated,  the  word  "may"  is  permissive  only  and  does  not  prohibit  cor- 
porations from  exercising  their  jurisdiction  otherwise  than  by  by-law.  Ritchie, 
C.J.,  and  Strong,  J.,  dissenting. 

Bernardin  v.  The  Municipality  of  Nortli  Duiferin.— xix.  581. 

4.5.  Corporation  publisher  and  proprietor  of  newspaper — Manitol  la 
Act,  50  V.  c.  23 — Deposit  of  affidavit  or  affirmation — Who 
shall  make — Contents. 

See  LIBEL,  6. 

40.  Road  Co.— Collector  of  tolls — Negligence — Liability  of  com- 
pany. 

See  NEGLIGENCE,  37. 

47.  Joint  stock  company — Action  for  calls  on  increased  capital — 
Calls  and.  hy -law  not  in  conformity  with  31  V.  c.2o  {P.Q.) 
ss.  11, 17,  Id,  20. 

By  8. 11,  i)l  V.  c.  25  (P.Q.)  it  is  provided  that  "  no  by-law  for  increasing  or 
decreasing  the  capital  of  the  company  shall  have  any  force  or  effect  whatever 
until  it  shall  have  been  sanctioned  by  a  vote  of  not  less  than  two-tliirda  in 
amount  of  tb'  shareholders  at  a  general  meeting  of  the  company,  duly  called 
for  considering  the  same,  and  afterwards  confirmed  by  supplementary  letters 
patent." 

In  virtue  of  the  above  provisions  on  the  9th  March,  1875,  at  a  meeting  of 
the  board  of  directors  of  the  St.  -Tohn  Stone  Chinaware  Company  a  by-law 
was  passed  increasing  the  capital  stock  of  the  company  by  the  issue  of  2.50 
additional  shares  of  $200  each,  payable  by  monthly  instalments  of  ttu  per 
cent,  each." 
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At  the  general  meeting  of  the  stockholders  held  on  the  8th  June,  1875,  for 
the  election  of  directorb  and  other  busineas,  tiie  by-law  passed  by  the  directors 
for  the  increased  capital  was  confirmed.  There  was  no  evidence  as  to  whether 
the  by-law  was  sanctioned  by  two-thirds  in  amount  of  the  shareholders. 
There  was  no  day  appointed  for  the  payment  of  the  calls,  and  the  books  of  tlie 
company  contained  no  other  entry  relating  to  the  calls  for  the  increased  stock 
than  the  minutes  of  the  meeting  of  the  board  of  directors  of  the  9th  March, 
1875,  and  of  the  general  meetingof  the  8th  June,  1875,  aforesaid.  In  an  action 
brought  by  the  assignee  of  the  company  against  W.,  an  original  stockholder 
and  director,  for  calls  of  20  shares  of  new  stock,  it  was 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  that  there  was  no  evidence  of  calls  for  the  payment  of  the  shares  in 
question  having  bean  duly  made,  and  therefore  W.  was  not  liable. 

Fer  I'ournier  and  Henry,  J  J. — There  was  no  evidence  that  the  by-law  had 
been  sanctioned  by  a  vote  of  not  less  than  two-thirds  in  amount  of  the  share- 
holders at  a  general  meeting  of  the  company  duly  called  for  considering  the 
same,  and  on  that  ground  also  the  appeal  should  be  dismissed. 

Present:  Ritchie,  C.J.,  and  Fournier,  Henry, Taschereau  and  Gwynne,  JJ. 
Knight  Y.  Whitfield.— 22  C.  L.  J.  15— 16th  Nov.,  1883. 

48.  Public  Company — Act  of  incorporation — Forfeiture  of — 4^ 
V.  c.  61  (D.) — Attorney-General  of  Canada — Information — 
R.  S.  C.  c.  21,  s.  4 — Scire  Facias — Form  of  proceedings — Arts. 
997  et  seq.  G.  G.  P. — Subscription  to  capital  stock — Condition 
precedent. 

The  appellant  company  by  its  act  of  incorporation,  44  V.  c.  Gl  (D.)  was 
authorized  to  carry  on  business  provided  S100,000  of  its  capital  stock  were 
subscribed  for,  and  thirty  per  cent,  paid  thereon,  within  six  months  after  the 
passing  of  the  Act,  and  the  Attorney-General  of  Canada  having  been  informed 
that  only  $60,500  had  been  hond  fide  subscribed  prior  to  the  commencing  of 
the  operations  of  the  company,  the  balance  having  been  subscribed  for  by  G. 
in  trust,  who  subsequently  surrendered  a  portion  of  it  to  the  company,  and  that 
the  thirty  per  cent,  had  not  been  truly  and  in  fact  paid  thereon,  sought  at  the 
instance  of  a  relator  by  proceedings  in  the  Superior  Court  for  Lower  Canada 
to  have  the  company's  charter  set  aside  and  declared  forfeited. 

Held,  affirming  the  judgment  of  the  court  below  : 

1.  That  this  being  a  Dominion  Statutory  charter  proceedings  to  set  it 
aside  were  properly  taken  by  the  Attorney-General  of  Canada. 

2.  That  such  proceedings  taken  by  the  Attorney-General  of  Canada  under 
Arts.  997  et  seq.  C.  C.  P.  if  in  the  form  authorized  by  those  articles  are  sufficient 
and  valid  though  erroneously  designated  in  the  pleadings  as  a  scire  facias. 

3.  That  the  bona  fide  subscription  of  $100,000  within  six  months  from 
the  date  of  the  passing  of  the  Act  of  incorporation,  and  the  payment  of  the  30 
per  cent,  thereon,  were  conditions  precedent  to  the  legal  organization  of  the 
company  with  power  to  carry  on  business,  and  as  these  conditions  had  not 
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been  ()ona  tide  and  in  fact  complied  with  within  such  six  months  the  Attorney- 
General  of  Canada  was  entitled  to  have  the  companj'B  charter  declared  for- 
feited.    Gwynno,  J.,  diB8entin<;. 

Dominion  Salvage  and  Wrecking  Company  v.  The  Attorney-Oeneral 
of  Canada.  — xxi.  7'2. 

49.  Statute— Application  of~R.S.  0.  {1887),  c.  150— r>3  V.  c.  4!2— 
Application  to  company  incorporated  hy  special  charter — 
Collect  ion  of  tolls — Maintenance  of  road — Inj unci  ion. 

The  provisions  of  the  general  Poad  Companies  Act  of  Ontario,  R.  8.  O. 
(1887),  c.  15!),  as  amended  by  53  V.  c.  42,  relating  to  tolls  and  repair  of  roads, 
apply  to  a  company  incorporated  by  special  Acts,  and  on  the  report  of  an 
engineer  as  provided  by  the  General  Act  that  the  road  of  such  company  is  out 
of  repair  it  may  be  restrained  from  collecting  tolls  until  such  repairs  have  been 
made. 

Judgment  of  the  Court  of  Appeal  for  Ontario  on  motion  for  interim 
iujunctiou  (lil  Ont.  App.  R.  234)  over-ruled  and  that  of  the  Divisional  Court 
(21  O.K.  C07)  approved. 

The  Attorney-General  v.  The  Vaughan  Road  Company.— 13th  Dec,  1892,  xxi. 

Corrupt  Practice — Dominion  election — Free  railway  ticket — Loan 
for  travelling  expense.s—  Intent. 

See  ELECTION,  44. 

2.  Promise  by  candidate  to  procure  employment  for  voter — Evi- 
dence— Corroboration — Finding  of  trial  judges. 

See  ELECTION,  45. 

Costs — Charged  against  administrator  personally — Where  miscon- 
duct. 

See  EXECUTORS,  7. 

2.  In  appeal. 

See  PRACTICE  OF  SUPREME  COURT,  3.S-50,  111. 

3.  Railway  company — Lands   taken  for  railway  p)itrposes — 

— Arhitrjition — Award — Matters    considered    by    arbitra- 
tors. 

A  railway  company,  having  taken  certain  lands  for  the  purposes  of  their 
railway,  made  an  offer  to  the  owner  in  payment  of  the  same  which  offer  was 
not  accepted  and  the  matter  was  referred  to  arbitration  under  the  Cons.  Rail- 
way Act,  1879.  On  the  day  that  the  arbitrators  met  the  company  executed  an 
agreement  for  a  crossing  over  the  said  land,  in  addition  to  the  money  payment. 
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aud  it  appeared  that  t\\p  arbitrators  took  the  matter  of  the  croBsin^'  into  con- 
sideration Ml  making  their  award.  The  amount  of  the  award  was  less  than 
the  sum  offered  by  the  company,  and  both  parties  claimed  to  be  entitled  to  the 
costs  of  the  arbitration,  the  company  because  the  award  waH  less  tlian  their 
ofifer,  and  the  owner  because  the  value  of  the  crossing  was  included  in  the  sum 
awarded  which  would  make  it  greater  than  the  offer. 

Held,  aftirming  the  judgment  of  the  Court  of  Appeal,  and  the  judgment  of 
the  Divisional  Court,  5  O.  K.  ()7i,  Gwyune,  J.,  dissenting,  that  under  the 
circumstances  neither  party  was  entitled  to  costs. 

Appeal  dismissed  with  costd. 

Ontario  and  Quebec  Railway  Co.  v.  Philbrick.— 0th  April,  1836— xii.  288. 

4.  Contempt  of  court — 11.  S.  C.  c.  135,  s.  24  (a) — Judgment  not 

final — Party  appellant  led  into  error  by  action  of  the  court 
below — Appeal  quashed  without  costs. 

Ellis  Y.  Balrd.— xvi.  at  pp.  U9,  150  &  156. 
Sec  JURISDICTION,  53. 

5.  Contract  with  Crown — Certificate  of  engineer — Condition  pre- 

cedent— Reference  to  arbitration  under  31  V.  c.  12 — Costs  of 
proceedings  refused. 

See  CONTRACT,  35. 

6.  Of  execution  creditor — Lien  for — Assignment  for  benefit  of 

creditor— Extent  of  costs— 48  V.  c.  2G,  s.   9  (().)— 49  V. 
c.  25,  s.  2  (O.). 

See  ASSIGNMENT,  13. 

7.  Intestate  estate — Distnbution — Paid  out  of   estate — Order  of 

court  below — Interference  with. 

See  DISTRIBUTION  OP  E3TATE. 

8.  Solicitor's   bill  —  Reference   to   taxing   master  —  Procedure  — 

Appeal — Jurisdiction. 

Sec  SOLICITOR  AND  CLIENT,  7. 

9.  By-laiv  —  Appeal  as  to  costs — Jarisdiction  —  Sujri'eme  and 

Exchequer  Courts  Act,  s.  21^. 

After  the  rendering  of  a  judgment  by  the  Court  of  Queen's  Bench 
refusing  to  quash  a  by-law  passed  by  the  corporation  of  the  village  of  Hunting- 
don, the  by-law  in  question  was  repealed.  On  appeal  to  the  Supreme  Court 
of  Canada: — 
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-Costs — '  'imtinued. 

Held,  that  the  only  matter  in  dispute  bet«7ecn  the  parties  boing  a  mere 
queHtion  of  coBtd,  tlie  court  would  not  entertain  the  tippuul.  Hupremu  and 
Exche(]uer  Courts  Act,  u.  24. 

Hoir  V.  The  Corporation  of  the  Village  of  Huntingdon.— xix.  308. 

10.  Bill  of— Order  for  taxation— R.  S.  0.  1887,  c.  ip,  s.  43— 

Appeal — Jurisdiction. 

Jiulgmont  having  been  recovered  in  an  action  broujjht  against  school 
trustees,  a  ratepayer  of  the  district  applied  lo  a  judge  of  the  II.  C.  of  J.  for 
Ontario  under  s.  42  of  c.  147  of  the  R.  S.  O.  1887,  to  tax  the  b'.ll  of  the  solicitor 
of  the  plaintiff. 

Held,  per  Ritchie,  C.J.,  and  Patterson,  J.,  aftirmin;^  the  jud>,'ment  of  the 
Court  of  Appeal  for  Ontario,  that  a  ratepayer  is  not  entitled  to  an  order  for 
taxation  under  said  section. 

Held,  also,  jxv  Ritchie,  C.J.,  and  Patterson,  J.,  that  the  matter  of  taxation 
of  costs  was  one  in  which  the  Supreme  Court  should  not  interfere. 

Held,  further  that  there  was  no  jurisdiction  to  entertain  the  appeal. 

McOugan  y.  McOugan.— xxi.  207. 

SeeaUo  JURISDICTION,  101. 

11.  Proceedings  before  Supreme  and  Exchequer  Courts  of  Canada 

— Solicitor  and  client — Costa  of — Qiuintuvi  meruit — Parol, 
evidence — Art.  o597,  R.  S.  Q. 

In  prooeadinjis  before  the  Supreme  and  Exchequer  Courts,  there  being  no 
tariff  as  between  attorney  and  client,  an  attorney  has  the  right  to  establish  the 
quuntam  meruit  of  his  aarvices  by  oral  evidence  in  an  action  for  his  costs. 

Paradis  v.  Bosse. — xxi.  419. 

12.  Solicitors — Action  on  Bill  of  Goats — Set  Off- — Mutual  Debts — 

Special  Services — Retainer. 

Held,  affirming  tho  judgment  of  the  Court  of  Appeal  for  Ontario,  that  in 
an  action  by  a  firm  of  attorneys  for  co3t3  due  from  clients  the  defendants  can- 
not set  off  against  the  plaintiff's  claim  a  sum  paid  by  one  of  them  to  one 
of  the  attorneys  for  special  services  to  be  rendered  by  him  there  being  no 
mutuality  and  the  payment  not  being  for  the  general  services  covered  by  the 
retainer  to  the  firm. 

Held,  per  Tascbereau,  J. — A  decision  of  the  Court  of  Appeal  affirming  the 
judgment  of  the  Divisional  Court  which  refused  to  allow  such  set-off  is  not  a 
final  judgment  from  which  appeal  will  lie  to  the  Supreme  Court  of  Canada. 

McDougall  V.  Caraepon,  Bickford  v.  Cameron.— xxi.  373. 
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Counsel. — Rii'lit  to  recover  fees — A<rreeinent  for. 

See  PETITION  OF  RIGHT.  5. 
At  hearing. 
Riy;ht  to  begin. 
Wlu'n  appellant  in  person. 
Fees  in  appeal. 

See  PRACTICE  OF  8UPUEME  COURT,  51;V.). 

Counts. — Misjoinder  of,  in  an  indictment. 
See  CRIMINAL  APPEAL,  2. 

County  Court-  —  Of  Halifax  —  Prohibition  to  restrain  trial  of 
cause  by. 

See  PROHIBITION.  4. 

2.  Judge  of — No  power  on  a  scrutiny  under  Canada  Temperance 

Act  to  enquire  into  corrupt  acts. 

See  CANADA  TEMPERANCE  ACT,  (1878),  7. 

3.  Inquiry  into  civic  affairs  by  judge  of  County  Court— R.  S.  O. 

1887,  c.  184,  s.  477— Proliilntion. 

See  PROHIBITION,  7. 

Court  House. — Establishment  of  County  Court  House  and  jail — 
Right  to  remove  from  shire  town — R,  S.  N.  S.  5th  ser.  c.  20, 
s.  1—49  V.  c.  11. 

See  MUNICIPAL  CORPORATION,  22. 

Court  of  Chancery,  Ont. — Transfer  of  action  to,  under  Adm.  Just. 

Act. 

See  MORTGAGE,  10. 

2.    Powers  of  in  Ejectment — R.  S.  Ont,  c.  40,  s.  87. 

See  POSSESSION,  5. 

Court  ot    review,  P.  Q. 

See  REVIEW,  COURT  OF. 

Covenant. — In  mortgage  deed. 
See  MORTGAGE,  2. 
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Criminal  Appeal — Indictment — Ddtyatiun  ofantliorit>/  hy  Attor- 
iiri/-(i(ini'al — JJ  (t  JJ  V.  c.  JO,  8.  J6' — Obtaininy  vuyney 
under  falae  pretenne». 

On  an  indiotment,  containing  four  counts  for  obtaining  money  by  faiao 
pretences,  was  endorsed:  "I  direct  tlwt  this  indictment  be  laid  before  the 
grand  jury. 

MoNTUKAL,  Ctli  October,  18H0. 

"  L.  O.  Loranger,  Attorney-General ;  by  J.  A.  Mousseau,  Q.C. ;  C.  P. 
Davidson,  Q.C." 

Messrs.  Mouaseau  and  Davidson  wore  the  two  counsel  authorized  to 
represent  tlie  Crown  in  all  the  criminal  proceedings  during  the  term. 

A  jiotion  supported  by  affidavit  was  made  to  (juash  the  indictment  on 
the  ground  inter  alia,  that  the  preliminary  formalities  rocjuired  by  s.  '2H  of 
3'2  ife  33  V.  c.  2t(,  had  not  been  observed.  The  Chief  Justice  allowed  tiio  case 
to  proceed,  intimating  that  he  would  reserve  the  point  raised,  should  the 
defendant  bo  found  guilty.     The  defendant  was  convicted. 

Held,  on  appeal,  reversing  the  judgment  of  the  Court  of  Queen's  Dench, 
that  under  32  &  33  V.  c.  29,  s.  28,  the  Attorney-General  could  not  delegate  to 
the  judgment  and  discretion  of  another  the  power  which  the  legislature  had 
authorized  him  personally  to  e-xercise  to  direct  ihat  a  bill  of  indictment  for 
obtaining  money  by  false  pretenses  be  laid  before  the  grand  jury;  and  it  being 
admitted  that  the  Attorrey-General  gave  no  directions  with  reference  to  this 
indictment,  the  motion  to  (luash  should  have  been  granted,  and  the  verdict 
ought  to  bo  set  aside. 

Abraham!  v.  The  Queen.— vi.  10. 

2.    Indictment — Misjoinder  of  counts — Manslauykter — Evidence. 

An  indictment  contained  two  counts,  one  charging  the  prisoner  with 
murdering  M.  J.  T.  on  the  10th  November,  1881 ;  the  other  with  manslaughter 
of  the  said  M.  J.  T.  on  the  same  day.  The  Grand  Jury  found  "a  true  bill." 
A  motion  to  quash  the  indictment  for  misjoinder  was  refused,  the  counsel  for 
the  prosecutio  i  electing  to  proceed  on  the  first  count  only. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
that  the  indictment  was  sufficient. 

The  prisoner  was  convicted  of  manslaughter  in  killing  his  wife,  who  died 
on  the  10th  November,  1881.  The  immediate  cause  of  her  death  was  acute 
inflammation  of  the  liver,  which  the  medical  testimony  proved  might  be 
occasioned  by  a  blow  or  a  fall  against  a  hard  substance.  About  three  weeks 
before  her  death  (17th  October  preceding),  the  prisoner  had  knocked  his  wife 
down  with  a  bottle ;  she  fell  against  a  door,  and  remained  on  the  floor  insen- 
sible for  some  time ;  she  was  confined  to  her  bed  soon  afterwards  and  never 
recovered.  Evidence  was  given  of  frequent  acts  of  violence  committed  by  the 
prisoner  upon  his  wife  within  a  year  of  her  death,  by  knocking  her  down  and 
kicking  her  in  the  side. 

The  following  questions  were  reserved,  viz.,  whether  the  evidence  of 
assaults  and  violence  committed  by  the  prisoner  upon  the  deceased  prior  to 
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the  loth  November  or  the  17th  October,  1881,  was  properly  recoivod,  ami' 
whether  the*  o  wa«  any  evidence  to  leave  to  the  jury  to  suatain  t!ie  charKo  in 
the  lirst  count  of  the  indictment  ? 

Held,  affirniin>,'  the  judgment  of  the  Hupronio  Court  of  Now  Brunswick, 
that  the  ovidonco  wan  pro[)erly  received,  and  tliat  there  was  evidence  to  sub- 
mit to  the  jury  tlmt  the  dinoaHO  which  caused  her  death  was  produced  by  the 
injitries  indicted  by  the  prisoner. 

Theal  v.  The  Queen.— vii.  397. 

3.  Larceny — Un8tam,}}ed  'promissory  note — Valuable  security — 

.U  li:  33  V.  c.  21  (/).). 

S.  was  indicted,  tried  and  convicted  for  stealing  a  note  for  tho  payment* 
and  value  of  ?'2i>8.33,  the  property  of  A.  MoC.  and  another.  The  evidence 
showed  that  the  promissory  note  in  (juestion  was  drawn  by  A.  McC.  and  C. 
11.,  anil  made  payable  to  H.'s  order.  The  said  note  was  ^jiven  by  mistalie  to 
S.,  it  beint4  supposed  that  tho  sum  of  ?258.33  was  due  to  him  by  the  drawers^ 
instead  of  a  lows  sum  of  ^'175. 00.  The  mistalte  bein^  immediately  discovered, 
8.  nave  back  the  note  to  tho  drawers,  unstamped  and  unindorsed,  in  exchange 
for  nuothor  note  of  *jl75.00.  An  opportunity  occurring,',  S.  afterwards,  on  the 
same  day  stole  tho  note ;  ho  caused  it  to  be  stamped,  indorsed  it,  and  tried  to 
collect  it. 

Held,  on  appeal,  roversin}^  the  judj^ment  of  tho  Court  of  Queen's  Bench 
for  Lower  Canada  (appeal  side),  that  S.  was  not  f^uilty  of  larceny  of  "  a  note" 
or  of  "  a  valuable  security"  within  the  meaning;  of  tho  statute,  and  that  the 
offence  of  which  he  was  t^uilty  was  not  correctly  described  in  the  indictment. 

Scott  Y.  The  Queen.— ii.  840^, 

4.  Witness — Contradiction  of — New  trial. 

The  prosecutrix,  in  an  indictment  for  rape,  was  asked  in  cross-examina- 
tion, after  she  had  declared  she  had  previously  had  connection  with  a  man, 
other  than  tho  prisoner,  whether  she  remembered  having  been  in  the  milk- 
house  of  G.  with  two  persons  named  M.,  one  after  the  other. 

Held,  that  the  witness  might  have  objected,  or  the  judge  mij^ht,  in  his 
discretion,  liave  told  the  witness  alio  was  or  she  was  not  bound  to  answer  the 
ijuestion  ;  but  the  court  ought  not  to  have  refused  to  allow  the  question  to  be 
put  because  the  counsel  for  the  prosecution  objected  to  t'uo  question. 

Held,  also,  that  since  the  passing,'  of  32  &  33  V.  c.  20  s.  80,  repealing  so 
much  of  c.  77,  of  Cons.  Stat.  L.  C,  as  would  authorize  any  court  of  the  Province 
of  Quebec  to  order  or  grant  a  new  trial  in  any  criminal  case  ;  and  of  32  i&  33 
V.  c.  3G,  repealing  s.  G3  of  c.  77,  Cons.  Htat.  L.  C,  the  Court  of  Queen's  Bench 
of  the  Province  of  Quebec  has  no  power  to  grant  a  new  trial. 

Laliberte  v.  The  Queen.— i.  117. 

5.  No  right  of  appeal  when  conviction  unanimous. 

See  JURISDICTION,  8. 

CA8.    DIG.— 13 
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■€.  Forgery — Uttering  forged  order  for  payment  of  money — Try- 
ing for  an  offence  other  than  the  one  for  which  lyrisoner 
extradited. 

The  prisoner  Cunningham  was  indicted  and  tried  at  the  October  Term, 
1884,  of  the  Supreme  Court  of  Nova  Scotia  at  Halifax,  Macdonald,  C.J.,  pre- 
siding.    There  were  three  counts  in  the  indictment,  charging — 

1.  That  the  said  James  Cunningham  did  feloniously  offer,  utter,  dispose 
of  and  put  off,  knowing  the  same  to  be  forged,  a  certain  check  or  order  for  the 
payment  of  money,  which  said  forged  order  is  as  follows,  that  is  to  say — 

No.  E.  43400.  Halifax,  N.  S.,  February  13th,  1884. 

Merchants' Bank  of  Halifax: 
Pay  William  McFatridge,  or  order,  two  hundred  and  twenty-four  dollars 
and  seventeen  cents  (9224.17.) 

(Sgd.)  LONGARD  BROS. 

And  endorsed  as  follows  :  *'  W.  McFatridge." 

With  intent  to  defraud. 

2.  That  the  said  James  Cunningham  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  having  in  his  custody  and  possession  a  certain  other  order  for 
the  payment  of  money,  which  said  last  mentioned  order  is  as  follows,  that  is 
to  say — 

No.  E.  43460.  Halifax,  N.S.,  February  13th,  1884. 

Merchants'  Bank  of  Halifax  : 

Pay  William  McFatridge,  or  order,  two  hundred  and  twenty-four  dollars 
and  seventeen  cents  (8224.17.) 

(Sgd.)  LONGARD  BROS. 

He,  the  said  James  Cunningham,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Halifax  aforesaid,  feloniously  did  forge  on  the  back  of  said 
last-mentioned  order  a  certain  indorsement  of  said  order  for  the  payment  of 
money,  which  said  forged  indorsement  is  as  follows,  that  is  to  say,  '  W. 
McFatridge,"  with  intent  to  defraud. 

3.  That  the  said  James  Cunningham  afterward,  to  wit,  on  the  day  and 
year  aforesaid,  feloniously  did  offer,  utter,  dispose  of  and  put  off,  a  certain 
other  forged  order  for  the  payment  of  money,  which  foiged  order  is  as  follows 
that  is  to  say — 

No.  E.  43460.  Halifax,  N.B.,  February  13th,  1884. 

Merchants'  Bank  of  Halifax : 

Pay  William  McFatridge,  or  order,  two  hundred  and  twenty-four  dollars 
and  seventeen  cents  ($224.17.) 

(Sgd.)  LONGARD  BROS. 

And  indorsed  "W.  McFatridge." 

With  intent  thereby  then  to  defraud. 

Counsel  for  the  prisoner,  before  the  jury  were  sworn,  pleaded  to  the  juris- 
diction of  the  court  on  the  ground  that  the  indictment  charged  an  offence 
or  offences  different  from  that  for  which  the  prisoner  was  extradited,  to  which 
plea  the  attorney  general  demurred.    Judgment  was  pronounced  sustaining 
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the  demurrer  and  the  trial  proceeded.    The  prisoner  was  convicted  on  the  first 
and  third  :;ouQtB  of  the  indictment,  and  acquitted  on  the  second. 

At  the  close  of  the  trial  counsel  for  the  prisoner  renewed  his  applica- 
tion, and  the  C.  J.,  agreed  to  reserve  for  the  opinion  of  the  judges  and  sub- 
mitted : — 

(1)  Whether  the  prisoner  was  indicted  and  tried  for  another  and  different 
offence,  or  other  and  different  offences,  than  that  for  which  he  was  extradited 
at  the  instance  of  the  Government  of  Canada ;  and  if  so,  whether  the  court 
had  jurisdiction  to  try  and  convict  the  prisoner  of  such  offence  or  offences. 

(2)  Whether  the  evidence  on  the  part  of  the  Crown,  as  reported  herewith, 
is  sufticieut  to  sustain  a  conviction  on  the  first  and  tliird  counts  of  the  indict- 
ment or  on  either  of  those  counts.  The  papers  put  iu  evidence  on  the  trial  to 
be  considered  and  read  as  part  of  the  case. 

The  majority  of  the  Supreme  Court  of  Nova  Scotia  (Rigby,  Smith  aud 
Thompson,  JJ.,  McDonald,  C.J.,  and  Weatherbe,  J.,  dissenting).  Held,  that 
the  prisoner  was  properly  convicted  on  the  third  count.     (.See  6  R.  &  G.  31.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Per  Fournier,  Henry 
and  Taschereau,  JJ.,  (Ritchie,  C.  J.,  and  Strong,  J.,  dissenting),  that  evidence 
of  the  uttering  of  a  forged  indorsement  of  a  negotiable  check  or  order  is  insuf- 
ficient to  sustain  a  conviction  on  a  count  of  an  indictment  charging  the 
uttering  of  a  forged  check  or  order.  On  the  second  question  reserved, 
therefore,  the  judgment  of  the  court  below  should  be  reversed  and  the 
prisoner  ordered  to  be  discharged. 

Per  Ritchie,  C.J. — The  question  raised  by  the  demurrer  was  not  properly 
before  the  Court  in  Appeal,  the  court  below  having  been  unanimous  with 
respect  to  it. 

Per  Strong,  J. — The  court  below  rightly  held,  on  the  authority  of  Bex.  v. 
Faderman  (Den.  C.  C.  572),  that  the  question  raised  by  the  demurrer  was  not 
properly  before  the  court,  the  Chief  Justice  having  given  judgment  on  the 
demurrer  overruling  it  at  the  trial.  Moreover,  there  was  nothing  in  the  law 
under  which  the  prisioner  was  extradited  to  prevent  the  court  from  trying 
him  for  any  offence  for  which  he  was,  according  to  the  law  of  the  Dominion, 
justiciable  before  it. 

Appeal  allowed. 

Queen  y.  Cunningham.— 16tb  March,  1885. 

7.    Indictment  for  perjury — Evidence  of  special  facts — Admissi- 
hility  of. 

D.,  in  answering  to  fails  et  articles  on  the  contestation  of  a  saisie  arrit, 
or  attachment,  stated,  among  other  things,  "  Ist,  that  he,  D.,  owed  nothing  for 
his  board;  2nd,  that  he,  D.,  from  about  the  beginning  of  1880  to  towards  the 
end  of  the  year  1881,  had  paid  the  board  of  one  F.,  the  rent  of  his  room,  and 
furnished  him  with  all  the  necessaries  of  life  with  scarcely  any  exception : 
3rd,  that  he,  F.,  during  all  that  time,  1880  and  1881,  had  no  means  of  support 
whatever."    D.  being  charged  with  perjury,  in  the  assignments  of  perjury  and 
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in  the  negative  averments  the  facts  sworn  to  by  D.  in  his  answers  were  dis- 
tinctly negatived  in  the  terms  in  which  they  were  made. 

Held,  that  under  the  general  terms  of  the  negative  averments  it  was 
competent  for  the  prosecution  to  prove  special  facta  to  establish  the  falsity  of 
the  answers  given  by  D.  in  his  answers  on  fails  et  articles,  and  the  conviction 
could  not  be  set  aside  because  of  the  admission  of  such  proof.  Even  if  the 
evidence  was  inadmissible  there  being  other  charges  in  the  r  ime  count  which 
were  pleaded  to,  a  judgment  given  on  a  general  verdict  of  guilty  on  that  coimt 

would  be  sustained. 

Downie  v.  The  Queen.— xv.  358. 

8.  Procedure — Indictment  for  rape — Conviction  for  dst^aiUt  with 

intent — Attempt — K  S.  C.  c.  174,  «•  ^'^'^ — Punishment. 

An  assault  with  intent  to  commit  a  felony  is  an  attempt  to  commit  suoli 
felony  within  the  meaning  of  s.  183  of  R.  S.  C.  c.  174. 

On  an  indictment  for  rape  a  conviction  for  assault  with  intent  to  commit 
rape  is  valid. 

On  such  conviction  the  prisoner  was  held  properly  sentenced  to  imprison- 

,     ment  under  R.  S.  C.  c.  162,  s.  38. 

John  Y.  The  Queen. — xv.  384. 

9.  Felony — Jury  attending  church — Preacher's  remarks — Influ- 

ence on  jury — Expert  testimony — Admissibility. 

In  the  course  of  a  trial  for  murder  by  shooting  the  jury  attended  church 
in  charge  of  a  constable,  and  the  clergymen  directly  addrefisod  them,  referring 
to  the  case  of  a  man  hung  for  murder  in  P.  E.  I.,  and  urging  them  if  they  had 
the  slightest  doubt  of  the  guilt  of  the  prisoner  they  were  trying,  to  temper 
justice  with  equity.     The  prisoner  was  convicted. 

Held,  affirming  the  judgment  of  the  Court  of  Crown  Cases  reserved  in 
Nova  Scotia,  that,  although  the  remarks  of  the  clergyman  were  highly 
improper,  it  could  not  be  said  that  the  jury  were  so  influenced  by  them  ay  to 
affect  their  verdict. 

A  witness  was  called  at  the  trial  to  give  evidence  as  a  medical  expert  and 
in  answer  to  the  crown  prosecutor  he  said,  "there  are  indicia  in  medical  science 
from  which  it  can  bo  said  at  what  distance  small  shot  were  lired  at  the  body. 
I  have  studied  this — not  personal  experience,  but  from  books."  He  was  not 
cross-examined  as  to  the  grounds  of  this  statoment  and  no  medical  wituenses 
were  called  by  the  prisoner  to  confute  it.  The  witness  then  stated  the  distance 
from  the  murdered  man  at  which  the  shot  must  have  been  lired  in  the  case 
before  the  court,  and  on  what  he  based  his  opinion  as  to  it,  giving  the  result 
of  his  examination  of  the  body. 

Held,  Strong  and  Fournier,  JJ.,  dissenting,  that  by  his  preliminary  state- 
ment, tlie  witness  had  established  his  capacity  to  speak  as  a  medical  expert, 
and  it  not  having  been  shown  by  cross-examination,  or  other  testimony,  that 
there  were  no  such  indicia  as  stated,  his  evidence  as  to  the  distance  at  which 
the  shot  was  fired  was  properly  received. 

Preeper  v.  The  Queen.— xv.  401. 
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10.  Crown  cases  reserved — R.  S.  C.  c.  .(7^,  ss.  .II^G  &  250 — Con- 
struction of — Juror — Personation  of  —  Irrer/iUarity  — 
Cured  by  verdict. 

B.,  having  been  found  Ruilty  of  feloniously  having  administered  poison 
with  intent  to  murder,  moved  to  arrest  judt^raent  on  the  ground  that  one  of  the 
jurora  who  had  tried  the  case  had  not  been  returned  as  such.  The  general 
panel  of  jurors  contained  the  names  of  Joseph  Lamoureux  and  Moise  Lamour- 
eus.  Tiie  special  panul  for  the  term  of  the  court,  at  which  the  prisoner  waa 
tried,  contained  the  name  of  Joseph  Lam.iureux.  The  sheriff  served  Joseph 
Lamoureux's  summons  on  Moise  Lamoureux,  and  returned  Joseph  Lamour- 
eux as  the  party  summine.l.  Moue  Lamoureux  ap;jeared  in  court  and 
answered  to  tlie  namj  of  Joseph,  and  was  sworn  as  a  juror  without  challenge 
when  B.  was  tried.    On  a  reserved  case  it  was 

Hild,  pur  Ritchie,  C.J.,  and  Taaohereau  and  Gwynne,  JJ.,  that  the  point 
should  not  have  been  reserved  by  the  judge  at  the  trial,  it  not  being  a  question 
arising  at  the  trial  within  the  raeiining  of  R.  S.  C.  c.  17i,  s.  259. 

Held,  also,  per  Taschereau  and  Gwynne,  JJ.,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  that  assuming  the  point  could  be  reserved,  R.  S.  C. 
c.  171,  s.  21(3  clearly  covered  the  irregularity  complained  of.  Strong  and 
Fournier,  JJ.,  dissenting. 

Brisebois  v.  The  Queen.— xv.  42L 

1 1  Assault  on  constable  in  discharge  of  duty — Serving  summons — 
Tri(d  of  indictment  —  Witness  —  Competency  of  wife  of 
defemlant—R.  S.  C.  c.  162,  s.  34- ;  R.  S.  C.  c.  lU,  s.  216. 

An  assault  on  a  constable  attempting  to  serve  a  summons  issued  by  a 
magistrate  on  information  charging  violation  of  the  Canada  Temperance  Act 
is  an  assault  on  a  peace  officer  in  the  due  execution  of  his  duty  and  indictable 
under  R.  S.  C.  c.  162,  s.  34. 

On  the  trial  of  an  indictment  for  such  assault  the  wife  of  the  defendant  is 
not  a  competent  witness  on  his  behalf. 

McFarlane  y.  The  Queen. — xvi.  393. 

12.  Criminal  law — Indictment — Name  of  third  person — Alias 
dictus — Proof  of  names — Variance. 

Where  two  or  more  names  are  laid  in  an  indictment  under  an  alias  dictiis 
it  is  not  necessary  to  prove  them  all. 

J.  was  indicted  for  the  murder  of  A.  J.,  otherwise  called  K.  K.  On  the 
trial  it  was  proved  that  the  deceased  was  known  by  the  name  of  K.  K.,  but 
there  was  no  evidence  that  she  ever  went  by  the  other  name. 

Held,  affirming  the  judgment  of  the  court  below,  that  this   variance 

between  the  indictment  and  the  evidence  did  not  invalidate  the  conviction  of 

J.  for  manslaughter. 

Jacobs  Y.  The  Queen.— xvi.  433. 
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13.  Error — Writ  of — On  what  founded — Right  of  Grown  to  stanul 

aside  jurors  when  panel  of  jurors  has  been  gone  through — 
Question  of  laiv  not  reserved  at  tin<d — Criminal  Procedure 
Act—R.  S.  a  c.  174,  «•  ^01  ^56  &  266. 

When  a  panel  had  been  gone  through  and  a  full  jury  had  not  been 
obtained  the  Crown  on  the  second  calling  over  the  panel  was  permitted, 
against  the  objection  of  the  prisoner,  to  direct  eleven  of  the  jurymen  on  the 
panel  to  stand  aside  a  second  time,  and  the  judge  presiding  at  the  trial  was 
not  asked  to  reserve  and  neither  reserved  nor  refused  to  reserve  the  objection. 
After  conviction  and  judgment  a  writ  of  error  was  issued. 

Held,  ;)erTaschereau,  Gwynne  and  Patterson,  JJ. ,  affirming  the  judgment 
of  the  court  below,  that  the  question  was  one  of  law  arising  on  the  trial  which 
could  have  been  reserved  under  s.  259  of  c.  174,  R.  S.  C,  and  the  writ  of  error 
should,  therefore,  be  quashed.    S.  206  c.  174,  R.  S.  C. 

Per  Ritchie,  C.J.,  and  Strong  and  Fournier,  JJ. — That  the  question  arose 
before  the  trial  commenced  and  could  not  have  been  reserved,  and  as  the  error 
of  law  appeared  on  the  face  of  the  record  the  remedy  by  writ  of  error  was 
applicable.     (Driseboig  v.  The  Queen,  15  Can.  S.  C.  R.  421  referred  to). 

Per  Ritchie,  C.J.,  and  Strong,  Fournier  and  Patterson,  JJ.,  that  the 
Crown  could  not  without  showing  cause  for  challenge  direct  a  jurior  to  stand 
aside  a  second  time.  S.  164  c.  174,  R.  S.  C.  {The  Queen  v.  Lacombe,  13  L.  C. 
Jur.  259  overruled). 

Per  Gwynne,  J. — That  all  the  prisoner  could  complain  of  was  a  mere 
irregularity  in  procedure  which  could  not  constitute  a  mis-trial. 

Morin  y.  The  Queen.— xviii.  407. 

14.  Contempt  of   court  is  a  criminal  matter  and  not  appealable 

unless  it  can  be  brought  within  s.  68  of  the  Supreme  and 
Exchequer  Coui'ts  Act  (R.  S.  C.  c.  135). 
See  CONTEMPT,  4. 

Cross  Appeal. 

See  PRACTICE  OF  SUPREME  COURT,  52,  53,  60-63. 

Crown — Right  of,  to  plead  prescription. 
See  PETITION  OF  RIGHT,  3. 

2.  Not  liable  for  tort. 

See  PETITION  OF  RIGHT,  1,  10,  11. 

3.  Liability  of,  for  breach  of  contract. 

See  PETITION  OF  RIGHT,  8. 


199 

Crown — Continued. 

4.  Forfeiture  and  penalties,  i-ight  to  recover  by. 

See  PETITION  OP  RIGHT,  1. 

5.  Non-liability  on  parliamentary  contract. 

See  PETITION  OF  RIGHT,  12. 

6.  Liability  on  departmental  contract. 

See  PETITION  ON  RIGHT,  13. 

7.  Non-liability  for  non-feasance  or  misconduct  of  its  servants. 

See  PETITION  OF  RIGHT,  10,  11. 

8.  No!",  a  f  jmmon  carrier. 

See  PETITION  OF  RIGHT,  10,  11. 

9.  Petition  of  right  to  recover  damages  for  breach  of  agreement 

by. 

See  PETITION  OF  RIGHT,  15,  17. 

10.  Representation  by  agent  of. 

See  PETITION  OF  RIGHT,  17. 

11.  Lien  for  timber  dues. 

See  PETITION  OF  RIGHT,  18. 

12.  Property  in  Quebec  North  Shore  Turnpike  Roads. 

See  ROAD. 

13.  Interest  on  profits  awarded  suppliant,  refused. 

See  INTEREST,  6. 

14.  Property  held  by,  not  liable  to  taxation. 

See  ASSESSMENT  AND  TAXES,  12,  24. 

15.  Insolvent  bank — Wine,  \ng-up  pvoceedincis — Priority  of  Croivn 

cos  svinple  contract  creditor — Estoppel — Acceptance  of  divi- 
dends by  Crown  not  waiver — ^  V.  c.  23. 

The  Bank  of  Prince  Edward  Island  became  insolvent,  and  a  winding- 
up  order  was  made  on  the  19th  June,  1882.  At  the  time  of  its  insolvency  th& 
b  nk  was  indebted  to  Her  Majesty  in  the  sura  of  893,491.20,  being  part  of  the 
public  moneys  of  Canada,  which  had  been  deposited  by  several  departments  of 
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the  government  to  tlio  credit  of  the  Rcspiver  Ganenil.  The  fir.st  claim  filed  by 
the  Ministjr  of  Finance  at  the  reiuest  of  the  respondents  (li(jnidiUnr3  of  the 
bank),  did  not  specially  notify  the  liquidators  that  her  Majesty  would  insist 
»ipon  the  privilof^e  of  bein;;  paid  in  full.  Two  dividends  of  15  per  cent,  eacli 
Were  afterwards  paid,  and  on  the  28tlv  February,  18i^4,  there  was  a  balance 
due  of  $155,420.05.  On  that  day  the  respondents  were  notified  that  her  Majesty 
intended  to  insist  upon  her  preroj^ative  ri^^ht  to  be  paid  in  full.  At  this  time 
the  licjuidatora  liad  in  their  hands  a  sum  sufticient  to  pay  in  full  lier  Majesty's 
claim.  The  followiiif^  objection  to  the  claim  was  allowed  by  the  Supreme  Court 
of  Prince  Edward  Island,  viz  :  "  That  her  Majesty,  the  Queen,  represented 
by  the  Minister  of  Finance,  and  the  Receiver  General,  has  no  prerogative 
or  otho>'  rit^lit  to  recoivo  from  the  liijuidators  of  the  Bank  of  Prince  Edward 
Island  the  whole  amount  due  to  her  ^lajesty,  as  claimed  by  the  proof  thereof, 
and  has  only  a  right  to  receive  dividouds  as  an  ordinary  creditor  of  the  above 
baukinf^  company." 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversinj^  the  judgment 
•of  the  court  below,  1.  That  the  Crown  claiming  as  a  simple  contract  creditor 
has  a  right  to  priority  over  otlier  creditors  of  equal  degree.  This  prerogative 
privilege  belongs  to  the  Crown  as  representing  the  Dominion  of  Canada,  when 
claiming  as  a  creditor  of  a  provincial  corporation  in  a  provincial  court,  and  is 
not  taken  away  in  proceedings  in  insolvency  by  45  V.  c.  23. 

2.  That  the  Crown  had  not  waived  its  right  to  be  preferred  in  this  case  by 
the  form  in  which  the  claim  was  made,  and  by  the  acceptance  of  two 
dividends. 

The  Queen  v.  The  Bank  of  Nova  Scotia.— xi.  1. 

16.  Grant  by  Province  of  B.  C.  of  lands  set  apart  for  C.  P.  Ry. — 

Illegality  of — Title  in  Crown  for  Dominion  of  Canada. 

See  PUBLIC  LANDS,  2. 

17.  Right  of,  to  set  up  statute  of  limitations  as  a  defence — Man- 

damus. 

See  LIMITATIONS,  10. 

18.  Bond  to,  for  faithful  execution  of  duty  bj^  government  official — 

Evidence  of  execution — Proximate  cause  of  acceptance  — 
Estoppel. 

See  EVIDENCE.  35. 

19.  Contract  for  public  work — Final  e.stimate  of  chief  engineer — 

Changes  in  work  not  included — New  contract — Power  of 
engineer  to  make. 

See  CONTRACT,  35. 
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20.  Crown  lands,  letters  patent  for — Sotting   nsido — Error   and 

iniprovidento — .Snpei"i<ir  title. 

Sec  LETTERS  PATENT,  'J. 

21.  P I'crorjative   of — Insolvent  bank  —  Assets — U.S.  C.  c.  120  — 

Deposit  by  insurance  company — Priority  of  note-hcldera. 

The  prerogatives  of  the  Crown  exist  in  British  colonies  to  the  same  extent 
as  in  the  Unitod  Kingdom.  Tlie  (jiieeii  v.  The  Bank  of  Nova  Scotia  (11  Can. 
y.O.ll.  1),  followed. 

The  Queen  is  the  head  of  the  constitutional  government  of  Canada,  and 
in  mattera  affoctin;^  the  Dominion  at  lar^^e  her  prerotjativea  are  exercibed  by 
the  Dominion  Govern;nent. 

The  Crown  prcro<;atives  can  only  bo  taken  away  by  express  statutory 
enactment.  Therefore  Her  Majesty's  ri<,'lit  to  payment  in  full  of  a  claim 
aj;ainst  the  assets  of  an  insolvent  bank  in  priority  to  all  other  creditors  is  not 
interfered  with  by  the  provisions  of  the  Bank  Act  (U  S.  C.  c.  120,  s.  7'.t)  giving 
note-holders  a  lirst  lien  on  Bueh  assets,  the  Crown  not  being  named  in  Buch 
enactment.     Gwynne  and  Patterson,  JJ.,  cuntni. 

Held,  per  Gwynne,  J.,  that  under  le,'.;islation  of  the  old  Province  of 
Canada,  left  unrepealed  by  the  B.  N.  A.  Act,  no  such  prerogative  could  be 
claimed  in  the  Provinces  of  Ontario  and  Quebec ;  the  court  would  not,  there- 
fore, be  justified  in  holding  that  such  a  right  attached,  under  the  B.  N.  A. 
Act,  in  one  Province  of  Canada  which  does  not  exist  in  them  all. 

An  insurance  company,  in  order  to  deposit  SoO.OOO  with  the  Minister  of 
Finance  and  receive  a  license  to  do  business  in  Canada  according  to  the  pro- 
visions of  the  In^uranae  Act  (R.  S.  C.  c.  124),  deposited  the  money  in  a  bank 
and  forwarded  the  deposit  receipt  to  the  Minister.  The  money  in  the  bank 
draw  interest  which,  by  arrangement,  was  received  by  the  company.  The 
b.ink  haviaig  failed  the  government  claimed  payment  in  full  of  this  money  as 
money  deposited  by  the  Crown. 

Held,  reversing  the  judgment  of  the  court  below.  Strong,  J.,  dissenting, 
that  it  was  not  the  money  of  the  Crown  but  held  by  the  Finance  Minister  in 
trust  for  the  company ;  it  was  not,  therefore,  subject  to  the  prerogative  of 
p.iyment  in  full  in  priority  to  other  creditors. 

Liquidators  of  tlie  Mai'lUme  Bank  v.  Tlie  Queen.— xvii.  657. 

22.  Damages  to  property  from   works  executed   on   government 

railway — Parol  undertaking  by  officer  of  Crown  to  indem- 
nify owners — Effect  of. 

See  CONTRACT,  47. 


202 

Crown — Continual . 

23.  Pi'ci'oiintive  of — Dominion  ffovernment  —  MorUiagc  —  Bene- 

JicUd  interest  In  hind — Exemption  from  tti.vtitlon — R.  S.  0. 
(1887),  c.  103,  8.  7,  ss.  1. 

Property  of  a  bank  became  vested  in  the  Dominion  Government  and  a 
piece  of  land  included  therein  was  sold  and  a  mortgaj^e  taken  for  the  pur- 
chase money,  the  mort^a^^or  covenanting;  to  pay  the  taxes.  Not  lmvin>;  done 
80,  the  land  was  sold  for  non-payment.     In  an  action  to  set  aside  the  tax  sale  : 

Held,  allirming  the  judgment  of  the  Court  of  Appeal,  that  the  Crown 
having  a  beneficial  interest  in  the  land  it  was  exempt  from  taxui,lon  as  Crown 
lands.     R.  S.  0.(1887),  c.  193,  s.  7,  ss.  1. 

QuiFt  V.  The  Queen.— xix.  510. 

24.  Crown  lands,  (P.Q.) — Location  ticket — Transfer  of  purchaser's 

rights — Registration  of — Waiver  by  Crown — License  to  cut 
timber— CanccUation  of— 23  V.  c.  2,  ss.  18  &  20  (Q.) ;  32  V. 
c.  11,  s.  13  (Q.);  36  V.  c.  8  (Q.). 

See  CROWN  LANDS,  1. 

25.  Crown  lands — License  to  cut  timber — Free  grants — Patent- 

Interference  with  rights  of  patentee.    R.  S.0. 1887,  c  2.5,  s.  3. 
See  CROWN  LANDS,  2. 

26.  Crown  lands,  taxation  of — Sale — Delay  in  issuing  patent. 

See  ASSESSMENT  AND  TAXES,  24. 

27.  Liability  of — Neglujcnce  of  servant — Prescription — Arts.  2263, 

2267,  21S8,  2211,  C.  G.—U  V.  c.  25— R.  S.  C.  c.  38—50-51  V. 
c.  16,  8.  IS — Retroactive  operation. 

Held,  reversing  the  judgment  of  the  Exchequer  Court,  that  even  assuming 
50-51  V.  c.  10,  gives  an  action  against  the  Crown  for  injury  to  the  person 
received  on  a  public  work  resulting  from  negligence  of  which  its  officer  or 
servant  is  guilty  (upon  which  point  the  court  expresses  no  opinion),  such  Act 
is  not  retroactive  in  its  effect  and  gives  no  right  of  action  for  injuries  received 
prior  to  the  passing  of  the  Act. 

Held,  also,  that  even  assuming  that  under  the  common  law  of  the  province 
of  Quebec,  or  statutes  in  force  at  the  time  of  the  injury  received,  the  Crown 
could  be  held  liable,  the  injury  complained  of  in  this  case  having  been  received 
more  than  a  year  before  the  tiling  of  the  petition  the  right  of  action  was  pre- 
scribed under  Arts.  2262  &  2267  C.  C. 

Per  Patterson,  J. — The  Crown  is  made  liable  for  damages  caused  by  the 
negligence  of  its  servants  operating  government  railways  by  44  V.  c.  25, 
E.  S.  C.  c.  38,  but  as  the  petition  of  right  in  this  case  was  filed  after  the 
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paaoiiiK  of  oO-ol  V.  o,    '5,  1»^87,  the  claimant  became  subject  to  the  lawa  relat- 
ing to  prescription  in  the  province  of  Quebec,  and  his  action  was  proscribed. 

The  Queen  v.  Martin.— xx.  240. 

2S.  Petition  of  riffht  (P.Q.)—R.  S.  Q.  Art.  of)7(J—S<de  of  timhe.r 
limits — Licenses — Plan — Deseription — Damayes — Art.  902 
C.  C. — Practice — Title  of  cause. 

Where  the  holder  of  a  timber  license  does  not  verify  the  correctness  of  the 
official  description  of  the  lands  to  be  covered  by  the  license  before  it  issues, 
and  after  its  issue  works  on  lands  and  makes  improvements  on  a  branch  of  a 
ri\er  which  he  believed  formed  part  of  his  limits,  but  was  subsequently  ascer- 
tained by  survey  to  form  part  of  adjoining;  limits,  ho  cannot  recover  from  the 
Crown  for  losses  sustained  by  acting,'  on  an  understanding?  derived  from  a  plan 
furnished  by  the  Ci-^wn  prior  to  the  sale.     Fournier,  J.,  dissentir';^. 

Per  Patterson,  J. — The  licensee's  remedy  would  be  by  action  to  ca  icel 
the  license  under  Art.  992,  C.  C.  with  a  claim  for  compensation  foi  raoneyt. 
expended. 

In  this  case  the  action  was  instituted  ajjainst  the  government  of  the  prov- 
ince of  Quebec,  but  when  the  case  came  up  for  hoarinf,'  on  the  appeal  to  the 
Supreme  Court,  the  court  ordered  that  the  name  of  Her  IMajesty  the  Queen  be 
substituted  for  that  of  the  government  of  the  province  of  Quebec. 

Grant  v.  The  Queen.— xx.  297. 

29.  Salaries  of  license  inspectors — Approval  by  Governor-General 

in  council — Liquor  License  Act,  1SS3,  s.  6. 

On  a  claim  brought  by  the  board  of  license  commissioners  appointed 
under  the  Liquor  License  Act,  1883,  for  moneys  paid  out  by  them  to  license 
inspectors  with  the  approval  of  the  department  of  inland  revenue,  but  which 
were  found  to  be  afterwards  in  excess  of  the  salaries  which  two  years  later 
were  fixed  by  order  in  council  under  section  G  of  the  said  Liquor  License 
Act,  188.S : 

Held,  2't''"  Fournier,  Taschereau  and  Patterson,  JJ.,  affirming  the  judgment 
of  the  Exchequer  Court,  that  the  Crosvn  could  not  be  held  liable  for  any 
sum  in  excess  of  the  salary  fixed  and  approved  of  by  the  Governor-General 
in  Council. 

Per  Ritchie,  C.J.,  and  Strong,  J.,  that  the  Act  under  which  appellant  was 
appointed  having  been  declared  ultra  vires  the  petition  of  right  was  not  main- 
tainable. 

Burroughs  y.  The  Queen.— xx.  420. 

30.  Government  raihvay — 43  V.  c.  8,  construction  of — Damage  to 

farm  from  overflow  of  water  —  Negligence  —  Boundary 

ditches — Maintenance  of. 

Held,  affirming  the  judgment  of  the  Exchequer  Court,  that  under  4.S  V. 
c.  8,  confirming  the  agreement  of  sale  by  the  Grand  Trunk  Railway  Company 
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to  the  Crown  of  tlic  purchase  of  tlio  Riviire  du  Lniip  branch  of  tlioir  railway, 
t!ie  C'rown  civniuit  bu  liold  liablu  for  (biinii)je3  caiifled  from  the  accuinuhuion  of 
surface  water  to  laml  croHsod  by  the  railway  hIiico  lH71t  unless  it  is  caused  by 
fiPts  or  omissions  of  the  ("r()wn'H  Horvants,  and  as  the  (UinKiKca  in  the  present 
CHKe  ajipear,  by  the  evidence  relied  on,' to  have  been  caused  by  the  non-main- 
tennucu  of  the  boundary  dit<;lu'S  of  claimant's  farm,  which  the  Crown  is  under 
no  ohliijiition  to  repair  or  keep  open,  the  appellant's  oluini  for  dama;,'es  must 
be  disniisscd. 

Morin  Y.  The  Queen.— xx.  C15, 

31.  Conivdct — Odrridf//'  of  mnlh — Autkorli)/  of  P.  ^f.  Cf.  to  hind 

ihe  Crown— R.  ,V.  C.  c.  Jo. 

An  action  will  not  lie  against  the  Crown  for  breach  of  a  contract  for 
carryini;  mails  for  nine  months  at  the  rate  of  ?'10,000  a  year,  made  by  parol 
with  the  Postmaster-General  and  accepted  by  the  contractor  by  letter,  iiot- 
withstandiufj  it  was  partly  performed,  as,  if  a  permanent  contiact,  bein^  for 
a  lar;4er  sum  than  >1,000  it  could  not  be  made  without  the  authority  of  an 
ordor  in  council,  and  if  temporary  it  was  revocable  at  the  will  of  the  Post- 
niiistev-General. 

Humphrey  v.  The  Queen.— sx.  591. 

32.  Prevorjatire  —  Exercise  of  by  local  government  —  Provincial 

rifjhtfi. 

The  government  of  each  province  of  Canada  represents  The  Queen  in  the 
exercise  of  her  prerogative  as  to  all  matters  affecting  the  rights  of  the  prov- 
ince. The  Queen  v.  The  Dank  of  Nova  Scotia,  11  Can.  S.  C.  R.  1,  followed. 
Gwynne,  J.,  dissenting. 

Under  s.  7.)  of  the  Bank  Act,  R.  S.  C.  c.  120,  the  note-holders  have  the 
first  lien  on  the  assets  of  an  insolvent  bank  in  priority  to  the  Crown.  Strong 
and  Taachoreau,  JJ.,  dissenting.  (But  see  the  present  Bank  Act,  53  V. 
c.  31,  6.  .53). 

Liquidators  of  the  Maritime  Bank  v.  The  Receiver-General  of  New 
Brunswick.  xx.  69.5. 

33.  Grant  of  part  of  foreshore  of  harbour  i^y  local  government — 

Conveyance  Ijy  g)'antee — Claim  of  dower — Plea  that  grant 
void — Estoppel — Act  of  local  legislature  continuing  title — 
Crown  not  expressly  named. 

See  ESTOPPEL,  19. 

Crown  Case  Reserved. 

See  CRIMINAL  APPEALS. 
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Crown  Lsinds.—Croion  lamU.iP.Q.) — Locutuni  tickets — Transfer 
of  patrhdner'n  rii/hls — lie;/ ist  rat  ion  itf — Wnirar  h;i  Crotvn 
— Cii  II  eel  1 1  it  ion  of  lice,  n  si; — .'■!  V.  c.  .J,  »/?.  /S  d;  JO — 3J  V. 
,:  n,s.  JJ{il)—,iO  V.c.  S(Q.). 

A  locution  ticket  of  certain  lotH  wan  Kranteil  to  O.  C.  11.  in  lH('i3.  In  IH72 
O.  C  II.  [Hit  on  roconl  witli  tlio  ("ro.vn  Lan>li4  Dopartniont  tliat  by  iirrrtu^e- 
meiit  with  tlie  Crown  iaiiiln  uti^'iit,  ho  iuvd  por'onnecl  Hettlonicnt  duties  on 
another  lot  known  aH  tho  lionjeHteail  lot.  In  1874,  O.  C.  II.  transferred  his 
ri^htH  to  appellant,  paid  all  nionoyM  due  wit!)  interoBt  on  tho  lota,  re^iHtercd 
tho  transfer  luidiu*  32  V.  0.  11,  s  IH,  and  tho  Omwn  accepted  the  foes  for 
ro^{iHterinK  tho  transfer  and  for  tho  issuiiitj  of  tlio  patent.  In  1878  the  com- 
niissionera  canooUcil  tho  location  ticket  for  dcfaidt  to  perform  settlement 
duties. 

Held,  rovor8inj»  tho  jud^jment  of  tlie  Court  of  Q.  B.  for  L.  C.  (appeal 
Bide),  that  tho  retjistration  by  tho  commissioners  in  1874,  of  tho  transfer  to 
respondent  was  a  waiver  of  tlio  ri^lit  of  tho  Crown  to  cancel  tho  location 
ticket  for  default  to  perform  sottlomerit  duties,  and  tho  cancellation  was 
illegally  effected.     Taschoreau,  J.,  ilisaenting. 

Holland  v.  Ross.— xix.  506. 

2.  Crotvn  lands  (Ont.) — Licenm  to  cat  timber — Free  (jriint.-< — 
Patent — Interference  with  rifjhts  of  patentee. 

By  section  3  of  R.  9.  O.  (18S7),  c.  25,  the  Lieutenant-Oovernor  in  Council 
may  appropriate  any  public  lands  ...  as  free  tjrants  to  actual  settlers, 
etc.,  and  by  section  4  such  grants  or  appropriations  shall  be  confined  to  lands 
.  .  .  within  tho  tract  or  territory  defined  in  that  section.  By  section  10 
pine  trees  on  lands  located  or  sold  witliin  tho  limits  of  the  froo  crant  territory 
after  March  5th,  1880,  shall  bo  considered  as  reserved  from  the  location,  and 
shall  bo  tho  property  of  Her  Majesty,  and  section  11  enacts  that  patents  of 
such  lands  located  or  sold  shall  contain  a  reservation  of  all  pine  trees  on 
tho  land,  and  that  any  liconaoe  to^ut  timber  thoreon  may,  durinf'  the  con- 
tinuance of  hia  license,  enter  upon  the  uncleared  portion  and  cut  and  remove 
trees,  etc. 

The  L.  Co,  held  a  license,  issued  May  30th,  1888,  to  cut  timber  on  land 
within  the  free  j^rant  territory,  but  which  had  not  been  appropriated  under 
section  3  of  the  above  Act.  A  license  was  first  issued  to  the  company  in  1873 
and  had  been  renewed  each  year  since  that  time.  Tho  license  authorized  the 
cutting  of  timber  on  lands  unlocated  and  sold  at  its  date  ;  lands  sold  or  located 
while  it  was  in  force ;  pine  trees  ou  lots  sold  under  Orders  in  Council  of  May 
27th,  18G'J,  and  pine  trees,  when  reserved,  on  lota  sold  under  Order  in  Council 
of  April  3rd,  1880,  upon  the  location  described  on  back  oi  license. 

Regulations  made  by  Order  in  Council  of  27th  May,  ISfiO,  provided  that 
"  all  ^ine  trees  on  any  public  land  thereafter  to  be  sold,  whifli  at  the  time  of 
such  sale  or  previously  was  included  in  any  timber  license,  shall  be  considered 
as  reserved  from  such  sale  and  shall  be  subject  to  any  timber  license  covering 
or  including  such  land  in  force  at  the  time  of  such  sale,  or  granted  within  three 
years  from  the  date  of  such  sale,  etc.    All  trees  remaining  on  the  land  at  the 
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tiinu  tliu  pntvnt  iiHUOH  hIiaII  pafli  to  tlio  patontoe.     A  (latcnt  for  a  lot  in  the 
(reu  f;rant  territory  wax  iMHiicd  to  H,  on  IHtli  Marcii,  1HH4. 

On  tho  baolt  of  the  liccnao  wai  a  •olicdiilo  of  lotH  inoludfd  in  tiie  looatioii 
with  tlio  date  of  Halo  or  location,  an<l  tiio  nulo  or  location  of  S.'h  lot  wan 
niuntionod.  Tlio  company  clainiod  tho  rii{ht  to  cut  tinibur  on  said  lot  which 
had  not  been  appropriated  by  the  L.  O.  in  G. 

Held,  unirininK  tliu  jud^'tuont  of  tho  court  of  appeal  for  Ontario,  that  tho 
proviHJonH  in  HuctionH  10  and  11  of  H.  K.  O.  (1887),  c.  '2'),  relating  to  thu  pine 
trees  in  tho  territory,  only  apply  to  unch  lota  as  have  bi-en  "pecillcally  appro- 
priated under  section  M;  that  tliu  license  of  the  oonip:..i;, ,  thouj^h  renewed 
from  year  to  year,  was  only  an  annual  license;  that  the  license  issued  in  IHHH 
did  not  ^ivu  the  holders  a  ri^ht  under  the  re>{ulatiiinH  of  27th  May,  IHIV.t,  to  tho 
timber  on  land  patented  in  18Nt,  and  that  tlie  company  had  notice,  by  their 
license  of  1888,  that  tho  lot  in  question  had  been  patented  to  U.  more  than 
three  years  previously. 

Lakefleld  Lumber  and  Mfg.  Co.  v.  8hairp.~xi.\.  C57. 

3.  Taxation  of — Sale — Delay  in  issuinf^  patent. 

See  ASKESSMENT  AND  TAXES,  24. 

4.  Rhjht  of  pre-emption — Lauds  reserved — Ayricultm'al  settlerH 

—47  V.  c.  U  {B.C.). 

By  47  V.  0.  14,8-H.  (/.),  (B.C.)  certain  land  conveyed  to  the  E.  A  N.  Ry. 
Co.  waa,  for  four  years  from  tho  date  of  tho  Act,  thrown  open  to  the  actual 
"settlers  for  a(;rioultural  purposes,"  coal  and  timber  land  excepted.  H.  and 
W.  respectively  claimed  a  right  of  pre-emption  under  this  Act. 

Held,  affirming  the  decision  of  tho  Supremo  Court  of  British  Columbia, 
that  the  Act  did  not  confer  a  right  of  pre-emption  to  lands  not  within  the  pre- 
emption laws  of  the  province  ;  that  only  "  unreserved  and  unoccupied  lands  " 
came  within  those  laws  and  tho  lands  claimed  had  long  before  been  reserved 
for  a  town  site;  and  that  the  claimants  were  not  upon  the  lands  as  "actual 
settlers  for  agricultural  purposes,"  but  had  entered  with  express  notice  that  the 
lands  were  not  open  for  settlement. 

Hoggan  V.  Esquimault  &  Nanaimo  Ry.  Co.,  Waddington  v.  Esquimault 
&  Nanaimo  Ry.  Co.  — xx.  235. 

[In  the  case  of  Ilogyan  v.  Esquimault  db  Nanaimo  Railway  Co.  an  applica- 
tion made  to  the  .Judicial  Committee  of  the  Privy  Council  for  leave  to  appeal 
has  been  granted,  and  the  appeal  stands  for  argument — May  15th,  1893.] 

Curator— To  substitution — Rights  of  action — Art.  154,  C.  C.  P. 
See  SUBSTITUTION,  3. 

2.    To  Substitution — Action   to  account — Indivisibility  of — Pur- 
chase by  curator — Art.  1484,  C.  C. 
Sie  ACCOUNT,  5. 
WILL,  21. 
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.S<.,'  PEWHOLDKIt.  1. 

Custom  of  Paris— ArtH.  27}),  282  &  283. 

.SVe  COMMUNITY. 

Customs  Duties — Arfirh'  iniporffd  iv  portH — Rate  of  <luty — 
Scrap  hniHK — Uoixl  fnilh — /ffJ  V.  c.  J  J,  «.  JoJ — HubucqHeHt 
dy iHhitioii  — J'J(f'irf  of — Htohitory  (h'rlonitlov . 

O.,  luimufactiirer  of  an  "  Autotnatio  8prinklor,"  a  braHH  dovico  composed 
of  Mverul  partn,  waa  doairoua  of  importing  the  aamo  into  Canada,  with  the 
intention  of  putting  t1i(]part<i  to){uthur  theruand  putting;  tlio  conipluteii  articles 
on  the  inarkut.  II<  interviewed  tlie  appraJHer  of  hardware  at  Montreal, 
explained  to  him  the  device  and  its  ufle,  and  waH  tuld  tliat  it  should  pay  duty 
as  a  inanufaotnro  of  braHs.  IIu  imported  a  nuinhor  of  sprinklors  and  paid  the 
duty  on  the  Hovoral  partn,  and  the  CuntoniH  otliuialx  then  cauHud  the  Hame  to 
be  sci/.ed,  and  an  information  to  be  laid  a^aiuHt  him  for  8mu({»;liiif;;,  evasion  of 
payment  of  d'.i^iei,  under-valuation,  and  knowingly  keeping  and  selling  goods 
illegally  imported,  under  hs.  15.'i  iV  155  of  the  Customs  Act  of  IHH,'). 

Held,  rovorsing  the  judgment  of  the  Exchequer  Court,  that  there  was  no 
importation  of  Hprinklors,  as  completed  articles,  by  O.,  and  the  Act  not  impos- 
ing a  duty  on  parts  of  an  article,  the  information  should  bo  dismissed. 

Held,  also,  that  the  subsequent  passa;{o  of  an  Act,  48-4U  V.  c.  01,  s.  12, 
re-enacted  by  I'J  V.  c.  32,  h.  11,  imposing  a  duty  on  such  parts  was  a  legisla- 
tive declaration  that  it  did  not  previously  e.xist.  [But  see  now  53  V.  c.  7  (D.), 
An  Act  to  amend  The  Interpretation  Act.] 

Grinnell  v.  The  Queen.— xvi,  U'j. 

2.  Tea8  in  transit  throiujh  United  States  to  Canada — 53  V.  c.  14 — 
Tariff  Act  (1S80),  item  781. 

The  plaintiffs  made  two  shipments  of  tea  from  uapan  to  New  York  for 
transportation  in  bond  to  Canada.  In  one  case  the  bills  of  lading  were 
marked  "  in  transit  to  Canada  ;"  in  the  other  the  teas  appeared  upon  the 
consular  invoice  made  at  the  place  of  shipment  to  be  consigned  to  the  plaintiff's 
brokers  in  New  York  for  transhipment  to  Canada.  On  the  arrival  of  both  lots  at 
New  York,  and  ponding  a  sale  thereof  in  Canada,  they  were  allowed  to  be  sent  to 
a  bonded  warehouse  as  unclaimed  goods  for  some  five  or  six  months  and  were 
finally  entered  at  the  New  York  Customs  House  for  transportation  to  Canada, 
and  forwarded  to  Montreal.  There  was  nothing  to  show  that  the  plaintiffs  at 
any  time  proposed  to  make  any  other  disposition  of  the  teas,  and  there  was 
nothing  in  what  they  did  that  contravened  the  laws  or  regulations  of  the 
United  States  or  of  Canada  with  respect  to  the  transportation  of  goods  in 
bond. 

Held,  afiirming  the  judgment  of  the  Exchequer  Court  (2  Ex.  C.  R.  120) 
Gwynne,  J.,  dissenting,  that  as  it  clearly  appeared  that  the  tea  was  never 
entered  for  sale  or  consumption  in  the  United  States ;  that  it  was  shipped 
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from  there  within  the  tiw^  limited  by  law  for  ^oods  in  transit  to  remain  in  a 
warehouse;  and  that  no  act  had  been  done  changing;  its  character  during 
transit,  it  was  therefore  "tea  imported  into  Canada  from  a  country  other  than 
the  United  States  but  passing  in  bond  through  the  United  States  "  and  under 
3.  10  of  the  Act  relating  to  duties  on  Customs  (R.  S.  C.  c.  33)  not  liable  to  duty 
as  goods  exported  from  the  United  States  to  Canada.  [But  see  now  52  V.  c. 
14  (D.).] 

Present : — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  J  J. 

Carter,  Macy  &  Co.  v.  The  Queen. — xviii.  706. 

Cy  Pres,  Doctrine  of — Reference  to  master  to  i-eport  scheme  for 
administration  of  charitable  fund. 

See  CHARITABLE  TRUST. 


D. 


Dam— Demolition  of— Arts  1918,  1920  C.  C— Report  of  expert- 
Motion  to  hear  further  evidence — C.  S.  L.  C.  c.  51. 
See  TRANSACTION. 

2.    Damage  to  land  by  construction  of  dam — Prescription — Pos- 
session—Arts 503,  549,  2193  C.  C. 

See  RIPARIAN  PROPRIETORS,  4. 

Damages — For  disturbance  in  enjoyment  of  pew. 
See  PEWHOLDEB,  1. 

2.  Action  of  trespass  for  assault,  against  Speaker  of  N.  S.  Legisla- 

ture. 

See  LEGISLATURE,  9. 

3.  For  trespass  to  wharf. 

See  NUISANCE. 

4.  For  breach  of  contract  for  delivery  of  goods. 

See  CONTRACT,  1. 
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Damages — Continued. 

5.  For  unlawful  arx'est. 

See  CAPIAS. 

6.  Special  and  vindictive — Duty  of  appellate  court. 

See  JURISDICTION,  5. 

7.  Rent,  less  of,  as. 

See  CONTRACT,  4. 

8.  Apportionment  of  in  case  of  collision. 

See  MARITIME  COURT  OF  ONTARIO,  2. 

9.  Lii^uidated  by  provision  in  contract. 

See  PETITION  OF  RIGHT,   1. 

10.  Resulting  from  breach  of  contract  with  government. 

Sec  PETITION  OF  RIGHT,  8. 

11.  Excessive. 

See  FISHERY  OFFICER,  2. 
LIBEL,  7. 

12.  Measure  of— Breach   of  contract  with  captain  of  vessel. 

See  CONTRACT,  G. 

13.  At  sea. 

See  SHIPS  AND  SHIPPING,  5. 

14.  To  ship. 

Sec  SHIPS  AND  SHIPPING,  4. 

15.  Special — Exce.ssive. 

See  LIBEL. 

16.  For  breach  of  agreement;  to  be  recovered  by  petition  of  right 

—Judgment  obtained  against  joint  misfeasor— Etfect  of^in 
reduction  of  damatres. 

See  PETITION  OF  RIGHT,  15. 

17.  Excessive— Application  for  new  trial. 

See  CORPORATIONS,  2.S  ;    JURISDICTION,  22. 
c.\.s.  Dio. — 14 
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damages — Continued. 

18.  Light  and  air,  interfering  with. 

nee  EASEMENT,  3. 

19.  Action  on  the  case — Injunction,   declaration  alleging   order 

for,  obtained  onallciousl]/ — Demurrer. 

Action  for  maliciously  obtaining  an  ex  parte  injunction  order  from  a 
judge,  whereby  the  plaintiff  was  restrained  from  disposinj^  of  certain  lumber, 
in  consequence  of  which  he  had  sustained  damage  as  was  alleged. 

The  declaration  set  out  that  plaintiff  was  possessed  as  of  his  own  pro- 
perty of  certain  lumber,  the  defendants  wrongfully,  improperly,  mnliciously 
and  without  any  reasonable  or  probable  cause,  and  without  any  notice  to 
plaintiff  made  an  ex  parte  application  to  a  judge  of  the  Supreme  Court  of 
New  Brunswick  for  an  injunction  in  a  suit  commenced  by  them  in  said 
Supreme  Court  on  the  equity  side,  in  which  suit  defendants  were  plaintiffs 
and  the  now  plaintiff  with  others  were  defendants,  and  procured  from  said 
judge  an  fx  parte  order  of  injunction  whereby,  etc.,  which  order  defendant 
caused  to  be  served  on  plaintiff;  that  plaintiff  afterwards  appeared  to  the 
said  suit  and  put  in  his  answer,  but  defendants  did  not  futther  prosecute 
their  suit,  which  was  dismissed  with  costs  and  the  order  of  injunction 
became  of  no  further  effect ;  that  by  reason  of  obtaining  and  service  on 
plaintiff  of  said  order  he  was  hindered  and  prevented  from  manufacturing, 
etc.,  said  lumber  for  a  long  space  of  time  whereby  said  lumber  was  greatly 
injured  and  part  thereof  lost  and  the  plaintiff  lost  large  gains,  etc.  To  this 
declaration  plaintiffs  demurred. 

The  demurrer  was  sustained  by  the  Supreme  Court  of  New  Brunswick. 
(See  2  Pugs.  &  Bur.  4G9.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  afdrming  the  judgment 
of  the  court  below,  that  the  declaration  disclosed  no  cause  of  action. 

By  the  statute  of  New  Brunswick,  2  Revised  Statutes,  p.  77,  such  an 
order  is  granted  on  a  sworn  bill,  or  on  the  bill  and  an  affidavit,  and  may  be 
granted  ex  parte,  subject  to  be  dissolved  on  sufticient  ground  shown  by  aftidavit 
on  the  part  of  the  defendant.  Here  there  was  no  allegation  that  the  injunc- 
tion was  dissolved,  or  that  any  application  was  made  for  its  dissolution,  or 
that  the  order  was  obtained  by  any  nig (jestio  falsi,  or  mpprestin  veri  on  the  part 
of  the  plaintiff,  and  for  aught  that  appeared  in  the  declaration,  the  judge 
exercised  a  sound  discretion  in  granting  the  order. 

Appeal  dismissed  with  costs. 

Collins  Y.  Everltt.— 12th  December,  1879. 

20.  Adjoining  land  owners — Where  defendant  has  allowed  cellars 

to  remain  after  building  destroyed — Damage  from  tvater 

collecting  in  them  and  running  against  wall  of  house  built 

by  2>htintijf- — Whether  defendant  liable — Action  on  the  case 

— Declaration — Non-suit. 

The  plaintiffs  owned  a  building  lot  in  the  city  of  St,  John  on  which 
they  excavated  a  cellar   and  foundation,  and  built  a  large  and   valuable 
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building;.  The  soil  of  the  bottom  of  the  cellar  and  under  the  foundation  was 
clay.  The  defendants  owned  the  adjoining  lot,  on  which,  in  1848,  (the  time 
their  ancestor,  Stephenson,  purchased  it)  there  was  a  house.  There  was  a 
cellar  under  the  house  adjoining  the  plaintiff 's  land.  S<-  .phensnn,  or  his 
tenant  dug  another  cellar  joining  the  first  one,  and  put  i;p  another  house  on 
the  same  lot.  Those  houses  stood  until  1871,  when  they  were  burned,  leaving 
the  cellars  uncovered,  thus  making  one  large  uncovered  hole,  bounded  on  the 
west  by  Charlotte  Street,  and  on  the  north  by  the  plaintiff's  lot.  These  holes 
collected  large  quantities  of  water  in  them  from  the  street  and  from  the 
surface,  and  also  by  percolation  from  the  land  adjoining.  When  the  plaintiff's 
house  was  built,  the  cellars  being  co-terminous  with  the  foundation  of  the 
plaintiff's  buildmg,  and  the  soil  being  clay,  these  holes  retained  the  water  until 
it  gradually  softened  the  clay  under  plaintiff's  foundation  wall,  and  also  gradu- 
ally destroyed  the  foundation  of  the  wall  itself,  and  escaped  in  that  way  into 
the  plaintiff's  cellar,  and  thereby  caused  the  side  of  the  plaintiff's  building  to 
settle,  and  the  building  itself  to  topple  over  and  damaged  it  to  a  large  extent. 

The  declaration  contained  two  counts.  The  first  count  for  wrongfully, 
carelessly,  negligently  and  improperly  removing  the  earth  and  soil  of  the 
defendant's  lot,  and  negligently  continuing  it  so  removed  so  that  there 
remained  holes  and  excavations,  which  the  defendants  so  negligently  man- 
aged and  left  uncovered  that  large  quantities  of  water  collected  and  remained 
in  the  holes,  which  they  permitted  to  flow  and  escape  against,  under  and 
through  the  plaintiffs'  foundation  wall  and  thereby  did  damage. 

Second  count.  The  defendants  improperly  and  negligently  collected 
water,  etc.,  and  by  their  carelessness  caused  it  to  flow  into  the  plaintiffs" 
premises  and  did  damage. 

The  only  plea  was  the  general  issue  of  not  guilty. 

A  rule  for  a  non-suit  pursuant  to  leave  reserved  at  the  trial  was  made 
absolute  by  the  Supreme  Court  of  New  Brunswick,  on  the  ground  that  damage 
and  injury  must  l;oth  concur  to  afford  a  party  a  right  of  action,  and  the 
evidence  showed  only  an  ordinary  and  legitimate  use  of  the  defendants'  own 
land,  which  did  not  constitute  an  injury,  and  therefore  they  were  not  liable: 
See  2  Pugs.  &  Bur.  523. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  declaration  did 
not  cover  the  appellant's  case,  and  therefore  the  non-suit  was  correct. 
Appeal  dismissed  with  costs.. 

The  Trustees  of  the  St.  John  Young  Men's  Christian  Association  v. 
Hutchinson,  et.  al.  --23rd  February,  1880. 

21.  For  breach  of  contract  to  sell  on  cominission. 

See  CONTRACT,  10. 

22.  For  breach  of  contract  for  sale  of  goods. 

See  SALE  OF  GOODS,  10. 
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23.  Damages,  action  for — Rule  for  estimating — Finding  of  judge 

of  first  instance  not  considered  excessive — Defendant's  abuse 

of  authority  as  Justice  of  the  Peace. 

The  plaintiff  by  his  declaration  alleged :  That,  in  the  city  of  Three 
Rivers,  on  or  about  the  fifteenth  day  of  the  month  of  June,  1878,  the  plaintiff 
sold  to  defendant  a  cart-load  of  wood,  for  the  price  of  forty  cents,  which  the 
defendant  agreed  to  pay  plaintiff  in  cash  :  That  the  plaintiff  went  immediately 
and  laid  the  said  wood  in  the  yard  of  the  residence  of  defendant :  That  when 
plaintiff  asked  defendant  for  payment  the  defendant  refused  and  told  phiintiff 
to  go  and  immediately  take  his  wood  away  if  he  would  not  wait  for  his 
payment :  That  then  plaintiff  returned  peaceably  to  the  yard  of  defendant  and 
began  to  replace  the  said  wood  in  his  cart  to  take  it  away,  and  that  when  he 
was  about  to  finish  reloading  his  cart  defendant  entered  the  yard  and  abused 
plaintiff,  calling  him  a  thief,  and  threatening  to  have  him  arrested  and 
imprisoned  for  theft  if  he  did  not  leave  the  wood  in  the  yard :  That  the 
defendant,  abusing  his  capacity  of  magistrate,  or  justice  of  the  peace,  sent  for 
some  policemen  or  constables  to  have  plaintiff  imprisoned  for  theft :  That  in 
fact,  two  policemen  or  constables  arrived  immediately  on  the  spot,  and 
conformably  to  the  order  and  command  of  the  said  justice  of  the  peace,  the 
defendant,  summoned  the  plaintiff  to  unload  his  cart  and  leave  the  wood  in  the 
yard,  and  if  not,  they  would  arrest  and  take  him  a  prisoner  for  theft :  That 
the  plaintiff  at  that  oraer  answered  he  was  ready  to  leave  and  deliver  the  said 
wood  to  defendant,  on  condition  that  the  latter  would  consent  to  give  him  the 
price  of  it ;  but  as  defendant  was  not  willing  to  pay  him  immediately,  lie  (the 
plaintiff)  was  not  obliged  and  was  not  willing  to  leave  with  him  the  said  wood, 
that  he  could  not  do  so.  because  he  wanted  some  money  to  provide  for  his  own 
wants  and  those  of  his  family  :  That  in  obedience  to  the  orders  of  defendant, 
the  said  r-  -"licemen  arrested  plaintiff  and  took  measures  to  hold  his  person  and 
treat  him  like  any  other  prisoner,  but  consented  that  plaintiff,  before  being 
taken  to  jail  or  to  a  magistrate,  should  take  care  of  his  horse  and  cart  and  put 
them  out  of  the  yard  of  the  defendant :  That  for  the  purpose  of  taking  his  cart 
out  of  the  yard,  plaintiff  took  in  his  right  hand  the  reins  and  put  his  left  hand 
on  the  forepart  of  the  said  cart  to  be  nearer  the  said  cart  and  not  be  hjirt  by 
the  posts  of  the  gate  of  the  yard,  and  afterwards  made  his  horse  slowly 
advance  towards  the  gate  of  said  yard  :  That  plaintiff  was  then  on  the  left  side 
of  the  said  cart  and  his  left  hand  was  lying  on  the  end  of  the  frame  of  the 
said  cart,  lying  on  the  back  of  the  shaft  of  the  said  cart,  on  the  left  side : 
That  the  said  cart  being  an  upsetting  one  and  then  heavily  loaded,  was  kept 
from  upsetting  by  a  stick  or  piece  of  wood  passed  through  an  iron  cramp 
fixed  to  the  right  shaft  and  rising  over  the  frame  (right  side)  of  the  said  cart 
through  a  mortise  in  the  said  frame :  That  while  plaintiff  was  advancing  his 
cart  out  of  the  yard,  defendant  went  to  the  right  side  of  the  cart  and 
maliciously,  and  knowing  that  his  action  would  cause  to  plaintiff  grevious 
bodily  harm,  violently  pulled  out  the  stick  or  piece  of  wood  passed  in  the  said 
cramp  and  by  so  doing  upset  the  said  cart  and  caused  the  middle  finger  of 
plaintiff's  left  hand  to  be  bruised,  torn  and  pulled  out  in  the  middle  of  the 
third  phalanx,  the  bone  being  fractured  at  the  root  of  the  nail  and  all  the 
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part  of  the  said  flnuer,  from  thore  to  the  end  of  the  said  finger,  being 
(VJnipletely  separated  from  the  rest  oi  the  said  finger,  and  caused  all  the  other 
fingers  and  said  plaintiffs  left  hand  to  be  horribly  bruised,  broken  and 
fractured  :  That  in  conseijuence  thereof  the  amputation  of  the  said  middle 
finger  of  the  plaintiff's  left  hand  became  necessary,  and  a  short  time  after  said 
amputation  lockjaw  set  in,  and  he  for  a  long  time  suffered  all  the  convulsions 
and  horrible  pains  of  said  disease,  and  was  confined  to  bed  for  nearly  a  month, 
his  life  being  despaired  of,  and  he  was  rendered  incapable  of  earning  bread  for 
his  family,  and  was  permanently  disabled  from  using  his  left  hand. 

For  these  various  injuries  to  his  feelings,  reputation  and  health  he  claimed 
as  damages  $4,000. 

The  Superior  Court  at  Three  Rivers  (Polette,  J.)  was  of  opinion  the  plain- 
tiff had  proved  these  allegations,  and  assessed  his  damages  at  §3,000. 

On  appeal  to  the  Court  of  Queen's  Bench,  that  court  reduced  to  $000  the 
amount  of  damages  allowed  to  plaintiff  and  condemned  him  to  pay  all  the 
costs  of  appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Taschereau,  J.,  dissent- 
ing, that  in  view  of  the  very  serious  injuries  sustained  by  the  plaintiff  and  of 
the  misconduct  of  the  defendant,  who  appears  to  have  abused  his  position  of  a 
Justice  of  the  Peace,  the  amount  awarded  by  the  judge  of  first  instance 
was  not  so  clearly  excessive  as  to  justify  the  pronouncing  his  judgment 
erroneous. 

Per  Taschereau,  J. — Though  the  amount  awarded  by  the  Court  of  Queen's 
Bench  was  not  sufiicientlj"  large,  yet  taking  into  consideration  the  position  of 
the  plaintiff  and  the  nature  of  the  injuries  S3,000  was  excessive. 

Per  Fournier,  J. — The  abuse  by  the  plaintiff  of  his  position  of  Justice 
of  the  Peace  was  an  important  element  to  be  taken  into  consideration  in  fixing 
the  amount  of  damages. 

Per  Gwynne,  J. — The  sound  rule  to  adopt  is  that  in  mere  matters  of  fact, 
or  in  the  estimation  of  damages  not  capable  of  precise  calculation,  or  not 
ascertainable  by  the  application  of  any  rule  prescribing  a  measure  of  damage, 
this  court  should  sustain  the  judgment  of  the  judge  of  first  instance,  unless 
satisfied  that  his  conclusions  are  clearly  erroneous. 

Levi  V.  lieed  6  Can.  S.  C.  R.  482  (See  Jurisdiction,  5)  approved. 

Appeal  allowed  with  costs  in  Court  of  Queen's  Bench  and  Supreme 

Court. 

Gingras  y.  Desilets.— 11th  February,  1881. 


24.  Action  of,  against  Telegraph  Co.  for  cutting  trees. 
See  TRESPASS,  7. 
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2o.  Action  of  (I(un(ir/('fi  for  mdlicloHfi  proceed  in  r/.9  in  infiolvevri/ — 
JJeniarrers,  jiuhfriievt  un  ichen  not  final  not  (ippeaUthh — 
Pleddina — Trespum — Order  hij  jiuhje  of  court  heloiv  direct- 
in(j  payment  of  part  of  verdict  as  condition  of  stay  of  execu- 
tion illefj(d — Leave  granted  to  appeal  on  whole  case — 
— Security  allowed. 

An  action  for  malicious  proceedings  in  insolvency. 
Tlie  declaration  contained  eight  counts. 

"  1.  For  that  the  defendants  falsely  and  maliciously,  and  without  reason- 
able or  probable  cause,  on  the  18th  day  of  April,  187'J,  caused  and  procured  a 
writ  of  attachment  under  the  Insolvent  Act  of  187-'>  and  amendint;  Acts,  to  be 
ifisued  against  the  estate  and  effects  of  the  plaintiff,  who  was  then  a  trader, 
saloon-keeper  and  miner,  residing  and  carrying,'  on  business  in  Cariboo,  and  in 
manner  aforesaid  caused  and  procured  the  said  writ  to  be  served  upon  the 
plaintiff,  to  be  published,  and  the  plaintiff's  real  and  personal  property,  goods 
and  effects,  to  be  taken  from  him  ;  and  after  tlie  issue  of  the  said  writ, 
and  within  five  days  from  the  service  thereof,  the  plaintiff  duly  presented 
a  petition  to  the  jnd^e  authorized  to  act  in  the  premises,  hereinafter  called  Ihe 
County  Court  Judge,  praying  that  the  said  writ  and  the  attachment  made 
thereunder  might  be  set  aside  ;  and  such  proceedings  were  thereupon  had,  t):at 
afterwards  the  said  County  Court  Judge  dismissed  the  said  petition  with  costs, 
and  directed  the  proceedings  in  insolvency  to  go  on  ;  that  thereupon  the  plain- 
tiff duly  appealed  from  such  decision  to  the  Supreme  Court,  and  such  proceed- 
ings were  thereupon  had,  that  afterwards,  on  the  27th  day  of  February,  A.D., 
1880,  the  said  Supreme  Coui't  ordered  that  the  said  decision  be  set  aside  and 
condemned  the  defendants  in  the  costs  of  appeal*  and  the  proceedings  on  the 
said  writ  were  thereupon  then  ended  and  determined,  and  by  reason  of  the 
premises,  the  plaintiff  was  put  to  inconvenience  and  anxiety,  and  incurred 
great  pain  and  distress  of  body  and  mind,  and  was  prevented  from  transacting 
his  business,  collecting  his  debts,  and  lost  many  of  his  debts  by  reason  of 
being  so  deprived,  as  aforesaid,  for  a  long  time,  of  the  opportunity  of  collecting 
the  same,  and  was  injured  in  his  credit,  and  his  business  became  and  was 
destroyed,  and  he  incurred  great  expense  in  taking  and  defending  the  several 
legal  proceedings  hereinbefore  mentioned,  and  in  re-possessin}»  himself  of  his 
estate,  and  in  journeying  from  Cariboo  to  Victoria  and  back  for  the  further- 
ance of  his  interests  in  the  premises,  and  in  attending  to  the  said  legal 
proceedings  ;  and  his  property,  while  out  of  the  plaintiff's  possession,  became 
damaged  and  deteriorated  in  value,  and  the  plaintiff  has  been  otherwise  greatly 
injured.'' 

2.  The  same  as  the  first  count  as  far  as  tlie  asterisk  ;  it  then  proceeds  as 
follows :  "  And  afterwards  the  said  County  Court  Judge,  on  the  8th  day  of 
May,  A.D.  1880,  having  complete  jurisdiction  in  that  behalf,  ordered  that  the 
said  writ  of  attachment  be  set  aside  and  annulled ;  that  thereupon  the 
defendants  appealed  from  the  said  order,  and  on  the  26th  day  of  May,  1880, 
caused  the  appeal  to  be  set  down  for  hearing  on  the  14th  day  of  June,  A.D. 
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ISSO,  before  the  Supreme  Court.  That  on  the  14th  day  of  June,  1880,  it  was 
considered  by  the  said  Supremo  Court  tliat  the  defendants  had  not  proceeded 
with  their  appeal  accordiiin  to  the  law  or  the  rules  «;f  prectice,  and,  on  the 
application  of  the  plaintiff,  the  said  Supreme  Court  ordered  that  the  record 
(if  any)  be  returned  to  the  officer  entitled  to  the  custody  thereof,  and  con- 
demned the  defendants  to  pay  the  plaintiff  the  costs  by  him  incurred  in  the 
matter  of  the  said  appeal." 

Conclusion,  as  in  the  first  count,  from  asterisk. 

"  3.  And  the  plaintiff  also  sues  the  defendants  for  that  a  writ  of  attach- 
ment on  the  18th  day  of  April,  187i(,  having  been  sued  out  under  the  Insolvent 
Act  of  187f)  and  amending  Acts  by  the  defendants  against  the  estate  and 
effects  of  tho  plaintiff,  who  was  then  a  trader,  saloon-keeper  and  minor, 
residing  and  carrying  on  business  in  Cariboo,  which  writ  was  duly  served 
upon  the  plaintiff,  and  whereby  tlie  plaintiff's  real  and  personal  property, 
goods  and  effects  were  seized  and  taken  from  him,  the  plaintiff  after  the 
issue  of  the  said  writ  and  within  five  days  from  the  service  thereof  duly 
presented  a  petition  to  the  judge  duly  authorized  in  that  behalf  hereinaftei' 
called  the  County  Court  Judge,  praying  that  the  said  writ  and  the  attachment 
made  thereunder  might  be  set  aside,  and  the  said  petition  came  on  for  hearing 
before  the  said  County  Court  Judge  on  the  loth  day  of  May,  1879 ;  and  the 
defendants  maliciously  and  %vithout  reasonable  or  probable  cause  appeared 
before  the  said  County  Court  Judge,  and  opposed  the  said  petition  and  caused 
and  procured  the  said  County  Court  Judge  to  decline  to  hear  or  adjudicate 
upon  tlie  said  petition.  That  afterwards  the  plaintiff  obtained  a  summons 
from  one  of  the  judges  of  the  Supreme  Court,  calling  upon  the  said  County 
Court  Judge  and  upon  the  defendants  to  show  cause  why  the  said  County 
Court  Judge  should  not  proceed  to  hear  and  adjudicate  upon  tho  said  petition, 
and  on  return  of  the  said  summons,  to  wit,  on  the  8th  day  of  September, 
A.D.  187'J,  the  defendants  maliciously  and  without  any  reasonable  or  probable 
cause  opposed  the  application,  and  thereupon  the  said  Supreme  Court  Judge 
on  the  said  8th  day  of  September,  1879,  ordered  the  said  County  Court  Judge 
to  proceed  to  hear  and  adjudicate  upon  the  said  petition.  And  thereupon  the 
defendants  maliciously  and  without  reasonable  or  probable  cause  appealed 
from  such  last  mentioned  order  to  the  Supreme  Court,  but  the  said  Court  on 
the  25tli  day  of  September,  1879,  confirmed  the  said  last  mentioned  order  and 
dismissed  the  said  appeal.  That  afterwards  in  pursuance  of  the  said  last 
mentioned  order  the  said  petition  came  before  the  said  County  Court  Judge 
for  hearing,  and  the  defendants  again  maliciously  and  without  reasonable  or 
probable  cause  appeared  upon  the  hearing  of  and  opposed  the  said  petition, 
and  caused  and  procured  the  said  County  Court  Judge  on  the  31st  day  of 
October,  1879,  to  dismiss  the  said  petition  with  costs  and  to  direct  the  pro- 
ceedings in  insolvency  to  go  on.  That  thereupon  the  plaintiff  duly  appealed 
from  the  said  last  mentioned  decision  to  the  Supreme  Court,  and  upon  the 
hearing  of  tho  said  appeal  the  defendants  again  maliciously  and  without 
reasonable  or  probable  cause  appeared  and  opposed  the  said  appeal,  but  the 
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said  Supreme  Court  on  the  27th  day  of  February,  A.D.  1880,  act  aside  the 
decision  of  the  said  County  Court  Jud>?e  of  the  Slst  day  of  October,  1870."  • 
Conclusion  as  in  first  count  from  asteriHk. 

4.  The  same  as  third  count  down  to  asterisk,  it  then  continued  as 
follows  : — 

"And  thereupon  the  plaintiff  applied  to  the  said  County  Court  Jud;,'e  in 
liursuanco  of  the  said  petition  to  set  aside  and  annul  the  Haid  writ,  and  the 
nttiichment  made  thereunder,  and  the  defendants  ajjain  maliciously  and  with- 
out any  reasonable  or  probable  cause,  appeared  before  the  said  County  Court 
Judt^e  and  opposed  such  application,  but  the  said  County  Court  Judge,  after 
hearing  the  said  application,  made  an  order  settinj^  aside  and  annulling  the 
said  writ  and  attachment,  and  thereupon,  the  defendants  maliciously  and 
without  reasonable  or  probable  cause,  ap))ealed  from  the  said  last  mentioned 
order  of  the  8th  day  of  May,  1880,  to  the  Supreme  court,  and  on  the  2Gth  day 
of  May,  1880,  caused  the  appeal  to  be  set  down  for  hearing  on  the  14th  day  of 
June,  1880.  That  on  the  said  ]4tli  day  of  June,  1h80,  it  was  considered  by 
the  Supreme  Court,  that  the  defendants  had  not  proceeded  with  their  said 
appeal  according  to  law  or  the  rules  of  practice,  and  on  the  application  of  the 
plaintiff,  the  said  Supreme  Court  ordered  that  the  record  (if  any)  be  returned 
to  the  officer  entitled  to  the  custody  thereof,  and  condemned  the  defendants  to 
pay  the  plaintiff  the  costs  by  him  incurred  in  the  matter  of  the  said  appeal." 

Conclusion  is  in  the  other  counts. 

5.  "  And  the  plaintiff  also  sues  the  defendants  for  that,  after  the  issuing 
of  tlie  writ  of  attachment  as  in  the  tliird  count  mentioned,  the  defendants 
maliciously  and  without  any  reasonable  or  probable  cause,  caused,  advised 
and  procured  divers  alleged  creditors  of  the  plaintiff  to  prove  their  alleged 
claims  against  the  plaintiff,  and  caused,  advised  and  procured  such  creditors 
to  support  the  writ  of  attachment,  and  the  said  writ  was  determined  as  iu  the 
tliird  count  mentioned,  and  by  reason  of  the  premises  the  said  writ  of  attach- 
ment remained  in  force  for  a  longer  time  than  otherwise  it  would,  and  the 
plaintiff  was  put  to  inconvenience  and  anxiety,  etc. 

Conclusion  as  in  other  counts. 

6.  The  same  as  the  fifth  count,  except  that  it  refers  to  the  issuing  and 
determination  of  the  writ  "  as  in  the  fourth  count  mentioned." 

7.  "And  the  plaintiff  also  sues  the  defendants  for  that  at  the  time  of  the 
grievance  hereinafter  mentioned  the  plaintiff  was  a  trader,  saloon  keeper  and 
miner,  residing  and  carrying  on  business  in  Cariboo,  and  the  defendants 
maliciously,  and  without  any  reasonable  or  probable  cause,  caused  and  pro- 
cured the  plaintiff's  houses,  situate  at  Cariboo,  to  be  entered  and  the  plaintiff 
to  be  dispossessed  thereof  for  a  long  time,  and  his  goods  and  chattels,  mines 
and  books  of  account  to  be  seized  and  taken  from  him,  and  the  plaintiff  to  be 
deprived  of  the  use  and  enjoyment  of  the  same  respectively  for  a  long  time, 
and  by  reason  of  the  premises  the  plaintiff  was  put  to  inconvenience  and 
anxiety,  incurred  great  pain  and  distress  of  body  and  mind,  was  prevented 
from  transacting  his  business,  collecting  his  debts,  and  lost  many  of  his  debts 
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by  reiiRou  of  beiii>{  ho  deprived  aa  aforesaid  for  a  long  time  of  the  opportunity 
of  collecting'  the  same,  and  was  injured  in  his  credit,  and  his  busineHs  became 
and  wftK  desttoyed  during  the  time  the  plaintiff  was  so  dispossessed  and 
depriveil  of  the  said  houses,  mines,  goods  and  chattels,  and  the  same  became 
greatly  deteriorated  in  value,  and  the  plaintiff  incurred  great  expense  in 
ru-possesBiiig  himself  of  the  said  houses,  mines,  and  books  of  account,  goods 
and  chattels,  and  was  otherwise  greatly  injured." 

"8.  And  the  plaintiff  also  sues  the  defendants  for  that  the  defendants 
with  force  and  arms  broke  and  entered  the  plaintiff's  houses  and  mines  at 
Cariboo,  dispossessed  the  plaintiff  thereof  respectively,  and  remained  therein 
and  in  possession  thereof  respectively  for  a  lon)^  time,  to  wit :  eighteen 
calendar  months,  and  also  seized  and  took  and  for  the  time  aforesaid  detained 
and  dispossessed  the  plaintiff  of  all  his  books  ol  accounts,  goods,  chattels  and 
effects,  consisting  principally  of  merchandise  and  furniture,  whereby  the 
plaintiff  for  and  during  all  that  time  lost  and  was  deprived  of  the  use  of  the 
said  houses,  mines,  goods,  chattels  and  effects,  and  thereby  the  same  became 
and  were  greatly  damaged,  lessened  in  value  and  spoiled,  and  divers  of  the 
plaintiff's  book  debts  were  lost." 

"  And  the  plaintiff  claims  thirty  thousand  dollars." 

The  defendants  pleaded  not  guilty,  and  pleas  tx'aversing  the  allegations  in 
the  several  counts,  and,  as  to  the  seventh  and  eighth  counts,  justifying  under 
the  writ  of  attachment. 

They  also  demurred  to  all  the  counts,  except  the  seventh  and  eighth. 

The  issues  of  fact  were  tried  before  the  Chief  Justice,  Sir  M.  B.  Begbie, 
and  a  special  jury  on  the  2nd  and  3rd  of  June,  1881,  when  the  jury  returned 
a  verdict  as  follows:  "we  find  a  verdict  for  the  plaintiff  and  award  him  no 
damages  before  the  ICth  of  May,  187'J.  Subsequent  to  that  date  we  award 
him  S5,000." 

Tiie  demurrers  were  argued  before  Sir  M.  B.  Begbie  and  Mr.  Justice 
Crease  on  the  '27th  day  of  June,  1881,  and  were  over-ruled. 

Upon  the  same  day  (the  27th  June)  the  plaintiff  moved  for  judgment  in 
conformity  with  the  verdict  of  the  jury,  which  the  Chief  Justice  pronounced 
ordering  the  plaintiff  to  take  judgment  for  §5,000  with  costs. 

On  the  11th  of  July,  1881,  the  Chief  Justice  granted  the  defendants  a  slay 
of  execution  until  the  cause  could  be  re-heard  before  the  full  court  of  British 
Columbia,  on  condition  of  the  payment  of  §1,000  and  taxed  costs  to  the 
plaintiff. 

On  application  to  one  of  the  judges  of  the  Supreme  Court  of  Canada,  the 
defendants  were  permitted  to  deposit  ?500  in  that  court  as  security  for  the 
costs  of  appeal. 

The  defendants  thereupon  brought  their  appeal  to  the  Supreme  Court  of 
Canada,  but  confined  it  to  the  judgment  on  the  demurrers,  and  did  not  appeal 
from  the  judgment  of  the  Chief  Justice  ordering  judgment  to  be  entered  on 
the  verdict,  being  probably  under  the  impression  that  that  judgment  should 
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be  lu'iiril  before  tlie  full  court  of  British  Columbin  before  an  appeal  would  lie 
therefrom  to  the  Hupreme  Court  of  Caimda. 

The  "case"  contained  the  proceeclin<js  on  the  demnrrers,  and  the  formal 
order  over-rnlinj?  them,  This  forinul  order  was  added  to  the  "  case  "  after  its 
transmission,  by  sppcial  order. 

On  the  lat  of  March,  1HH2,  a  motion  was  miido  on  behalf  of  the  plaintiff 
to  qiiaMh  the  »iipeai  lur  want  of  jurisdictiun.  1.  Because  Iho  appeal  was  not 
from  the  final  judgment  of  the  hlKliest  court  of  last  resort  in  tiie  province  of 
British  Columbia.  2.  Because  the  judgment  over-ruliiifj  the  demurrers  to  only 
six  counts  of  the  decla-alion  was  not  a  final  judgment  from  which  an  appeal 
would  lie. 

At  the  same  time  a  motion  was  made  on  behalf  of  the  defendants  that,  in 
the  event  of  the  court  being  of  opinion  the  appeal  was  not  regular,  leave  be 
given  to  appeal  from  the  judgment  on  the  whole  case  us  well  as  on  the 
demurrers,  witiiout  any  appeal  being  had  to  any  intermediate  court  of  appeal 
m  the  province,  and  that  tiie  "case  "  might  be  amended  to  include  tlio  judg- 
ment on  the  whole  case,  and  the  pleadings,  proceedings  and  evidence  necessary 
to  raise  tlie  queHtion  for  the  dacinion  of  the  court. 

On  the  2'2nd  June,  1882,  the  Supreme  Court  of  Canada,  Held,  that  the 
judgment  was  not  one  from  which  an  appeal  woidd  lie,  and  it  ordered  the 
appeal  to  be  (juashed.  The  court  further  ordered  that  the  defendants  might 
appeal  from  the  judgment  on  the  whole  case  as  well  as  on  the  demurrers,  pro- 
vided the  "case"  andtactumsof  defendant  should  be  filed  before  the  15th  day  of 
September  then  next,  and  the  appeal  brouglit  on  for  hearing  at  the  then  next 
session  of  the  court ;  in  default  the  appeal  to  stand  dismissei?  with  coata 
without  further  order.  The  court  further  ordered  that  the  $.500  paid  into 
court  on  the  13th  September,  1881,  should  remain  in  court  as  security  for  the 
costs  of  the  appeal  then  allowed. 

On  application  the  time  was  further  extended  for  filing  th*}  "  case  "  and 
factuma. 

After  hearing  the  argument  of  the  appeal,  the  Supreme  Court  of  Canada 
Held,  that  the  defendants  were  entitled  to  judgment  both  on  the  demurrers 
and  on  the  facts.  That  the  iird,  4th,  oth  and  (Jth  counts  of  the  declaration 
were  adnnttedly  bad,  and  the  let  and  2nd  counts  were  also  bad.  It  was  not 
alleged  that  the  defendants  procured  the  writ  of  attachment  to  issue  by  any 
false  statement,  there  was  no  allegation  that  the  defendanta  were  not  credi- 
tors of  the  plaintiff,  or  that  he  had  not  failed  to  meet  his  engagements  as  they 
became  due,  or  that  he  was  not  liable  to  be  put  into  insolvency.  That  as  to 
the  7th  and  8th  counts,  the  jury  having  confined  the  damages  to  acts  done 
suhsequently  to  the  16th  May,  1879,  and  the  defendants  by  their  plea  to  these 
C'juntB  justifying  under  the  writ  of  attachment,  and  the  acts  complained  of 
having  been  committed  on  the  3rd  May,  1879,  under  the  writ  while  in  force, 
the  finding,  which  was  a  general  one,  was  in  effect  a  finding  in  favour  of  the 
defendants  upon  the  issue  joined  on  the  plea  to  the  said  counts.  That  the 
plaintiff  should  be  ordered  to  repay  to  the  defendants  the  §1,000  paid  by  them 
under  the  order  of  the  Chief  Justice  of  the  lltla  July,  1881,  there  being  nothing 
in  the  law  to  justify  the  court  below  in  ordering  such  a  payment. 
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Appeal  alluwud  with  cogta  in  both  courts;  jiui^ment  on  the  demurrers 
over-ruled  and  demurrers  allowed;  ju<lument  ordered  to  be  entered  tor  the 
JefeiulaiitH  upon  the  demurrers  and  iipuu  the  7tt)  and  Mth  euunta;  the  order 
o(  the  11th  July,  iH^l,  xet  iiuide :  and  plaintiff  ordered  to  repay  the  91.000  with 
iuteretit  at  (i  per  cent,  from  that  day,  together  with  the  sum  paid  for  costs  of 
suit  under  that  order. 

Bank  of  B.  N.  A.  v.  Walker.— I'Jth  3i[arch,  1883. 

2().  CftUHud  liy  tu;;'  towin;^'  raft — Lialiility  for. 

See  "SlMWimE  COURT  OF  ONTARIO,  4. 

27.  Caused    l»y    tiro    coinnuuiicatetl    from    preiniHCM    of    Railway 

Company. 

See  RAILWAYS  AND  RAILWAY  L0M1'ANIE3.  M. 

28.  For  l)roach  of  contract  to  .supply  iiu'at. 

See  CONTRACT,  21. 

29.  CauHU'l  by  ne;,flecto<l  condition  of  streets — Liability  of  City  of 

Halifax. 

See  CORPORATIONS,  18. 

•]0.  Action  far  c<M  of  repairs  fn  print Ivfj  prens  a  nil  frcitjht 
ch(ir(jes  —  Led-ne  iviik  'prirUe(/e  of  purvhaning  —  Saiftie 
re-vendication  —  Dllntori/  exceptions — Art.  1^0,  C.  C.  P. 
as.  7. 

About  the  22nd  of  June,  1878,  plaintiffs  (printing  press  manufacturers  of 
New  York),  made  un  agreement  with  the  defendant,  (the  proprietors  of  the 
Post  newspaper),  in  the  form  of  a  lease  of  a  printing  press  with  its  appur- 
tenances for  six  months,  at  a  rental  of  ?1,000  payable  in  advance,  plaintiffs 
obliging  themselves  to  erect  the  press  on  the  premises  of  the  defendants. 
The  lease  contained  a  stipulation,  that  the  said  lessees  should  have  the 
privilege  of  purchasing  the  press,  at  the  expiration  of  the  lease,  for  '?4,500. 

It  was  also  agreed  in  said  lease,  that  failing  purchase,  defendants  would 
deliver  the  said  press  and  appurtenances  at  the  expiration  of  the  lease  in  as 
good  order  and  condition  as  the  same  were  at  the  commencement  of  the  said 
lease,  reasonable  wear  and  tear  and  accident  by  fire  excepted,  free  of  all 
charges  and  unbroken,  free  on  board  in  Montreal,  with  freight  paid  to  New 
York. 

Plaintiffs  erected  a  press;  defendants  paid  the  SI, 000,  and  held  the  press 
under  said  lease  until  the  expiration  thereof ;  and  then  instead  of  returning  it 
as  stipulated  in  the  clause  of  said  lease  lastly  recited,  continued  to  use  it ; 
and  some  time  after  the  lease  had  terminated,  plaintiff's,  considering  that 
defendants  had  exercised  their  option  to  purchase  the  press,  instituted  an 
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tictiun  uuaiiixt  tliu  (iofundaiitH,  acuDiupauicd   by  an  attachiiiuiit  »<iitU'  con- 
»en-iitoire  for  the  recovery  of  the  purchiiHo  price,  fr  1,500. 

To  that  action  (lefetulants  pleaded  in  offoct,  that  tlicy  had  never  oxorciied 
their  option  to  purchaHO,  and  had  never  become  pnrcliaHt'rB  of  the  prons  ;  and 
that  \vhate\or  rc>me<ly  plaintitfH  had,  tliey  had  no  ri»{iit  to  a  anit  for  tlie  prici> 
of  the  pruHH,  as  for  ({oodii  bou^lit  and  Hold  ;  and  thu  rosnlt  waH  that  tliu  phiin- 
tiffH'  action  was  diamisacd,  and  tlio  jud){ment  dimiiHHin;^'  it  wuti  conllrnied  in 
tiiu  Court  of  Ruview. 

Durin>{  tlio  time  the  above-mcntionod  suit  was  pcndin>{,  defendants  (who 
ln\d  ^'iven  a  friund  as  ){uar<lian  of  the  press  seized  under  naiiiie  coiiiiiTViitoin') 
continued  to  uho  ami  employ  tliu  presH  for  a  p^iriod  of  uixtecn  months  and 
twenty -six  days,  at  the  expiration  of  which  period  phiintitTs  obtained  posses- 
sion  of  the  press  under  a  nniik  rercntliviilion,  reinovi'd  it  liy  their  own  men, 
luiil  placed  it  on  board  of  the  cars  addressed  to  tlium  at  Now  York,  where  it 
ultimately  arrived.  On  arrival  there  it  was  found  to  be  in  such  a  state  of 
(liHrepair  that  hvr^je  expenditure  was  necessary  in  order  to  fit  it  for  use  and  to 
put  it  in  the  condition  in  which  it  was  at  the  time  that  it  had  been  leased  to 
the  defendants,  reasonable  wear  and  tear  excepted. 

Plaintiffs  then  instituted  the  present  suit  a^'ainst  the  defendantH,  claiming 
by  one  count  of  their  declaration  the  sum  of  fr2,80'J.l3,  as  the  value  of  the  use 
and  occupation  of  the  press  and  its  appurtenances  durinj^  the  said  term  of 
sixteen  months  and  twenty-six  days,  at  the  rate  established  iu  the  lease  itself, 
viz.;  §1,000  for  six  months. 

By  a  second  count  plaintiffs  claimed  payment  of  the  like  sum  of  82,800.13, 
fts  damat,'e8  sulTered  and  sustained  by  them  throuj^h  the  use  and  employment 
and  retention  by  the  defendants  of  the  said  press  and  its  appurtenances,  after 
the  expiration  of  the  said  lease. 

By  a  third  count  plaintiffs  claimed  a  further  sum  of  ^2'J',).3i>  as  the  costs 
and  expenses  of  taking  down,  packing,  loading  and  removing  said  press  and 
appurtenances  to  Now  York,  including  the  froij^ht  and  other  necessary  charges 
thereon,  defendants  having  agreed  to  deliver  the  said  press  free  on  board, 
freij^ht  paid  to  Now  York. 

Defendants  fyled  severally  dilatory  exceptions  under  Article  120  of  the 
Code  of  Civil  Prooedure,  sub-section  7,  setting  up  that  plaintiffs  were  not 
resident  iu  the  province  and  that  no  power  of  attorney  from  them  bad  been 
produced.  These  exceptions  were  dismissed  by  the  Superior  Court  of  Lower 
Canada.     (Rainville,  J.) 

The  defendant's  pleas  to  the  merits  raised  only  issues  of  fact. 

The  Superior  Court  (Jettc,  J.)  gave  plaintiffs  82,000,  in  consequence  of 
the  deterioration  and  damages  caused  to  the  press,  and  a  further  sum  of 
^160.50  for  cost  of  transport. 

This  judgment  was  confirmed  by  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgments  of 
the  courts  below  should  be  afiQrmed  (Henry,  J.,  dissenting). 

Appeal  dismissed  with  costs. 

Mullin  Y.  Hoe.— 17th  February,  1885. 
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;n.  Action  ii^iiiiiHt  nmtiicipal  corponitiun  for  ilefoctivo  lin<lj^e. 
See  CORl'OKATIONS,  I'.i. 

'<i'2.  Action  of,  for  uho  and  ()ccu[)Htinii  of  hunl — Pri'Hcription. 
See  LAND,  3. 

33.  Action   u^'iiinst   mihvay  company  —  Neyligcnco  —  •  lies   ipsa 
lixjuitur." 

See  RAILWAYS  AND  RAILWAY  COMPANIKH.  2L 

'•H.  To  nift  \<y  ltri(l;,'o — Powers  of  IJriil^^o  Ct>nipiUiy — V-i  W  c.  61 
(^D.),.<j44  V.  c.  51  (I).). 

See  NAVIGATION,  iJ. 

J}').  Action  for — llK-^oil  arrest — '{'rausifiit  trader— tJy-law  of  city  of 
Quebec — License. 

See  LICENSE,  «. 

;]().  Action  l>y  land  owner  in  city  of  Queliec  at^'ainst  corporation  for 
authorising  use  of  streets  Ity  North  Siiore  Railway  Co. 

,SVt'  CORPORATIONS,  21. 

37.  Street  railway — Defective  track — Accident. 

See  RAILWAYS  AND  RAILWAY  COMPANIES, 'J3. 

3S.  Railway  Company — To  husband  by  loss  of  wife — To  children 
by  loss  of  mother. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  24. 

39.  Corporation — Liability  for  damages  cau.sed  by  defective  side- 

walk. 

See  CORPORATIONS,  2;{. 

40.  Ralhcay — Agreement  by  mmiicipal  corporation  to  take  stock 

and  to  pay  for  in  debentures — Breach  of  Ayreement — Rtyht 
to  sue  for  special  damayes — Arts.  1066,  1070,  1073,  1077, 

mo  &  is.il,  a  a  (p.q.) 

The  Corporation  of  the  County  of  Ottawa  umler  the  authority  of  a  by-law 
undertook  to  deliver  to  the  Montreal,  Ottawa  and  Western  Railway  Company 
for  stock  subscribed  by  them  2,000  debentures  of  the  corporation  of  5100  each. 
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payable  tweuty-five  years  from  date  and  bearing  six  per  cent,  interest,  and 
subsequently,  without  any  valid  cause  or  reason,  refused  and  nej^lected  to  issue 
said  debentureis.  In  an  action  brout^ht  by  the  company  against  the  corporation 
solely  for  damages  for  their  ncf^lect  and  refusal  to  issue  said  debentures, 

Held,  affirming  the  judgment  of  the  court  below,  that  the  corporation, 
apart  from  its  liability  for  the  amount  of  the  debentures  and  interest  thereon, 
was  liable  under  Arts.  lOfio,  lOTS,  1840  and  1841,  C.  C,  for  damages  for  breach 
of  the  covenant.     Ritchie,  C.J.,  and  Gwynne,  J.,  dissenting. 

Corporation  of  County  of  Ottawa   v.  Montreal,  Ottawa  &   Western 
Ry.  Co.  — xiv.  193. 

41 .  Rail  way  company — Accident — Negligence — Wharf — Ferry — 

Dainage.s  increased  by  adding  interest  from  date  of  demand. 

See  PAILWAYS  AND  RAILWAY  COMPANIES,  26. 

42.  Dead  freiglit — Amount  of  agreed  freight  which  would  have  been 

earned  on  deficient  cargo. 

See  SHIPS  AND  SHIPPING,  8. 

43.  Nominal  damages  —  Court  will  not  grant  new  trial  when  defend- 

ant entitled  to,  for  technical  breach  of  contract. 
See  NEW  TRIAL,  15. 

44.  Negligence  in  management  of  ferry  under  control  of  corporation. 

See  MUNICIPAL  CORPORATION,  7. 

45.  Misdirection  as  to  solatmra — Keiv  Trial— Art.  1056,  C.  C. 

In  an  action  of  damages  brought  for  the  death  of  a  person  by  the  consort 
and  relations  under  Art.  lOoO,  C.  C.  which  is  a  re-enactment  and  reproduction 
of  the  Con.  Stat.  L.  C.  c.  78,  damages  by  way  of  solatium  for  the  bereavement 
suffered  cannot  be  recovered.  Judgment  of  the  court  below  reversed  and  new 
trial  ordered. 

Canadian  Pacific  Ry.  Co.  v.  Robinson.— xiv.  105. 

46.  For  interference  with  servitude — Art.  557,  C.  C. 

See  SERVITUDE. 

47.  Art.  lOoG,  C.  C. — Solatiuvi — Crons-appeal — Notice. 

In  an  action  for  damages,  brought  against  the  corporation  of  the  city  of 
Montreal  by  Z.  L,  et  al.,  the  descendant  relations  of  L.,  who  was  killed  driving 
down  St.  Sulpice  street,  alleged  to  have  been  at  the  time  of  the  accident  in  a 
bad  state  of  repairs,  by  being  thrown  from  the  sleigh,  on  which  he  was  seated, 
against  the  wall  of  a  building,  the  learned  judge,  before  whom  the  case  was 
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tried  without  a  jury,  granted  Z.  L.  et  al.  $1,000  damages  on  the  ground  that 
they  were  entitled  to  the  said  sum  by  way  of  solatium  for  the  bereavement 
suffered  on  account  of  the  premature  death  of  their  father. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  appeal  side,  that  the  judgment  could  not  be  affirmed  on  the  ground 
of  solatium,  and  as  the  respondents  had  not  filed  a  cross-appeal  to  sustain  the 
verdict  on  the  ground  that  there  was  sufficient  evidence  of  a  pecuniary  loss  for 
which  compensation  could  be  claimed,  Z.  L.  et  ul.'s  action  must  be  dismissed 
with  costs. 

City  of  Montreal  y.  LabfUe.— March  2nd,  1888— xiv.  741. 
See  DAMAGES,  45. 

48.  Railway  company — Sparks  from  engine — Defective  engine — 

Negligence. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  40, 

49.  Elevator — Negligence  of  emjyloyees — Liability  of  landlord — 

Damages — Art.  1054,  G-  G. — Vindictive  damage? — Croas- 
ajJj^eal. 

On  the  13th  April,  1883,  C,  an  architect  who  had  his  office  on  the  third 
Hat  of  a  building  in  the  city  of  Montreal,  in  which  the  landlord  had  placed  an 
elevator  for  the  use  of  the  tenants,  desiring  to  go  to  his  office,  went  towards 
the  door  admitting  to  the  elevator,  and  seeing  it  open  entered,  but  the  elevator 
not  being  there  he  fell  into  the  cellar  and  was  seriously  injured.  In  an  action 
brought  by  C.  against  R.,  the  landlord,  claiming  damages  for  the  injury 
suffered,  it  was  proved  at  the  trial  that  the  boy,  an  employee  of  R.  in  charge  of 
the  elevator  at  the  time  of  the  accident,  had  left  the  elevator  with  the  door 
open  to  go  to  his  lunch  leaving  no  substitute  in  charge.  It  was  shown  also 
that  C.  had  suffered  seriously  from  a  fracture  to  the  skull,  had  been  obliged  to 
follow  for  many  months  an  expensive  medical  treatment  and  had  become 
almost  incapacitated  for  the  exercise  of  his  profession.  C  had  been  in  the 
habit  of  using  the  elevator  during  the  absence  of  the  boy.  The  trial  judge 
awarded  C.  ?.5,000  damages,  and  on  appeal  to  the  Court  of  Queen's  Bench 
(appeal  side),  P.Q.,  that  amount  was  reduced  to  S3, 000  on  the  ground  that  C. 
was  not  entitled  to  vindictive  damages.  On  appeal  to  the  Supreme  Court  of 
Canada : — 

Held,  affirming  the  judgment  of  the  court  below,  that  R.  was  liable  for  the 
fault,  negligence  and  carelessness  of  his  employee,  and  that  the  amount 
awarded  was  not  unreasonable. 

Held,  also  that  the  sum  of  $5,000  awarded  by  the  Superior  Court  was  not 
an  unreasonable  amount  and  could  not  be  said  to  include  vindictive  damages, 
but  as  no  cross-appeal  had  been, taken  the  judgment  of  the  Superior  Court 
could  not  be  restored. 

Stephens  y.  Chausse,— xv.  379. 
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Damages — Continued. 

50.  Municipal   corporation — Construction  of   crossing — Elevation 

above  level  of  street — Negligence. 

See  MUNICIPAL  CORPORATION,  10. 

51.  Railway  accident,  action  of  damages  for — Death  of  plaintiff 

—  Aliatenient  of  action  —  Actio  personalis  tnmntur  cum 
persond — Lord  Campbell's  Act — C.  S.  N.  B.  c.  86 — No  cause 
before  the  court  and  appeal  (juashed. 

See  ACTION,  5. 

52.  Railway   company,    death   caused   by  negligence   of,  running 

thr<jugh  town — Contributory  negligence — Insurance  on  life 
of  deceased — No  reduction  of  damages  for. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  4(5. 

53.  Expropriation  of  land   for   railway  pui'poses — Estimation  of 

damages — R.  S.  C.  c.  39,  s.  3,  s-s.  (e) — Farm  crossings — 
R.  S.  C.  c.  38,  s.  1(3—52  V.  c.  38,  s.  3. 

See  EXPROPRIATION,  8. 

54.  Action  for  libel — Misdirection  of  jury — Exces.sive  damages — 

Consent  to  I'eduction. 

See  LIBEL,  4. 

PRACTICE,  11. 

55.  Caused  by  sparks  from  locomotive — Responsibility  of  company 

—  R.  S.  C.  e.  109,  s.  27  —  51  V.  c.  29,  s.  287— Limitation  of 
actions  for  damages. 

See  RAILWAYS  AND  RAILWAY  CO:\IPANIES.  .33. 

56.  Murine  insurance — Action  for  total  loss — Rijiht  to  recover  for 

partial  loss — New  trial  to  ascertain  damages  unless  refer- 
ence agreed  upon  by  parties: 

See  INSURANCE,  MARINE,  30. 
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Damages—  ''^i  'utinued. 

57.  Action  for-  lihel — BamiKjes    in   discretion  of  court   of   first 

iMstancr — Ride  as  to  interference  hy  Court  of  Appeal — 
Merciin tile  agency — Ftdse  Ivfomuttion — Negl Ujence — A rtn. 
lOBA,  lOoJf  and  1727,  C.  C. 

In  an  action  for  libel  the  judjie  who  tried  the  case  in  the  first  instance 
awarded  tlio  plaintiff  $2,000.  Th,  .^ourt  of  Queen's  Bench  for  Lower  Canada 
(appeal  side)  reduced  the  damaj^es  to  foOO. 

Held,  that  the  amount  of  damages  awarded  by  the  judge  in  the  Court  of 
first  instance  in  his  discretion,  should  not  be  interfered  with  by  a  Court  of 
Appeal  unless  clearly  unreasonable  and  unsupported  by  the  evidence,  or  there 
be  some  error  in  law  or  fact,  or  partiality  on  the  part  of  the  judfie:  Levi  v. 
Jieed,  G  Can.  S.  C.  11.  482  {see  Jtiriadktion  5),  and  Oinrjnt^  v.  Desiletn  (see 
DuniageH  2;>),  followed. 

Persons  carryinf^  on  a  mercantile  agency  are  responsible  for  the  damages 
caused  to  a  person  in  business  when  by  culpable  negligence,  imprudence  or 
want  of  KRill,  false  information  is  supplied  concerning  his  standing,  though 
the  information  be  communicated  confidentially  to  a  subscriber  to  the  agency 
on  his  application  therefor. 

Cossette  v.  Dun.— .wiii.  222. 

58.  Solicitor  and  client — Negli<^ence  of  solicitor  in  not  registering 

judgment. 

See  SOLICITOR  AND  CLIENT,  5. 

50.  Dor/ — Injury  committed  by — Ownership — -Scienter — Evidence 
for  jury. 

W.  brought  an  action  for  injuries  to  her  daughter  committed  by  a  dog 
owned  or  harboured  by  the  defendant  V.  The  defence  was  that  V.  did  not 
own  the  dog,  and  had  no  knowledge  that  he  was  vicious.  On  the  trial  it  was 
shown  that  the  dog  was  formerly  owned  by  a  man  in  V.'s  employ  who  lived 
and  kept  the  dog  at  V.'s  house.  When  this  man  went  away  from  the  place  he 
left  the  dog  behind  with  V.'s  son,  to  be  kept  until  sent  for,  and  afterwards  the 
dog  lived  at  the  house  going  every  day  to  V.'s  place  of  business  with  him,  or 
his  son  who  assisted  in  the  business.  The  savage  disposition  of  the  dog  on 
two  occasions  was  sworn  to,  V.  being  present  at  one  and  his  son  at  the  other. 
V.  swore  that  he  knew  nothing  about  the  dog  being  left  by  the  owner  with  hia 
son  until  he  heard  it  at  the  trial.  The  trial  judge  ordered  a  non-suit,  which 
was  set  aside  by  the  full  court  and  a  new  trial  ordered. 

Held,  afiirming  the  judgment  of  the  court  below,  that  there  was  ample 
evidence  for  the  jury  that  V.  harboured  the  dog  with  knowledge  of  its  vicious 
propensities  and  the  uon-suit  was  rightly  set  aside. 

Present.— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  J  J. 

Yaughan  y.  Wood.— March  lOth,  1890— xviii.  703. 

CA8.    DIO.— 15 
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Damages — Cimtmued. 

00.  Coininon  carrier — Special  contract  with — Bagf^f^ge  "  at  owner's 

risk  against  all  casualties  " — Exemption  from  liability. 
See  CARRIERS,  5. 

01.  Damages  to   property  from  works  executed   on   govei-nment 

railway — Parol  undertaking  to  indemnify  owners  by  officer 
of  the  Crown — Effect  of. 
See  CONTRACT,  47. 

02.  Fall  of  wall   after  fire — Negligence  —  Vis  inajur  —  Art.    17, 

s-s.  24,  1053,  1055,  1071,  C.  C. 
See  EVIDENCE,  31. 

03.  Libel — Special  damage  — Loss  of  custom — Pleading. 

See  LIBEL,  G. 

PLi.\DING,  20. 

()4.  43   V.   c.    8 — Government   railways — Injury   by   overflow  of 
water. 

See  CROWN,  30. 

05.  Road   company — Collector  of   tolls — Negligence — Liability  of 

company-. 

See  NEGLIGENCE,  37. 

06.  To  passenger  by  breaking  of  rail — Liability  of  railway  company 

for  latent  defects— Arts.  1053, 1075,  C.  C. 

Sec  RAILWAYS  AND  RAILWAY  COMPANIES,  GO. 

67.  Libel  in  ncwspapei' — Action   for — Additional   libel   in  plea — 

Excessive   d.nages — Alternative  of    reduction  of,   or   new 
trial. 

See  LIBEL,  7. 

68.  Expropriation  of  land  for   railway  purposes — Value  of  land 

for   l)uilding  purposes — Damages  resulting  from   want   of 
crossing. 

See  EXPROPRIATION,  17. 

69.  Discharge   of   steam   from  engine — Nuisance — "Sic  utere  tiio 

ut  alienu'ni  non  kjedas." 

See  NEGLIGENCE,  39. 
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Dead  Freight. 

See  SHIl'S  AND  SHIPPING,  8. 

Debats  de  Comptes. 

See  EXECUTORS.  1. 
EVIDENCE,  8. 

Debentures — Issued  by  trustees  under  statutory  autlun-ity. 

See  PETITION  OF  RIGHT,  6. 

2.  Joint  purchase  of. 

See  PARTNERSHIP,  2. 

3.  Agreement  by  municipal  corporation  to  pay  for  stock  in  rail- 

way company^Breach — Special  damages. 

See  DAMAGES,  40. 

4.  Issued  Ijy  municipality  after  compliance  with  conditions  pre- 

cedent to  by-law — Railway  company  entitled  to,  free  from 
future  conditions  on  their  face — Municipal  Code,  (P.Q.), 
Art.  982. 

See  CORPORATIONS,  33. 

5.  Municipal  aid  to   railway  company — Debentures   signed   by 

warden  de  facto — 44  &  45  V.  c.  2,  s.  19  (Q.) — Completion  of 
railway  line — Evidence  of. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  52. 

Debtor — Appropriation  1  )y. 

See  PAYMI':NT,  .').     ' 

2.    Assignn)ent  in   trust  for  ci'editors  —  Release  by —  Insufficient 
authority   to  sign  for  creditor — No  subsequent  assent  or 
ratification  by  creditor — No  estoppel. 
See  ASSIGNMENT,  14. 

Deceit — Action  of  against  company  and  promoters  —  Misrepre- 
sentation— Concealment — False  statements  in  prospectus. 

See  CORPORATIONS,  24. 

t 

2.  Conveyance  of  land — Setting  aside  for  fraud  and  misrepre- 
sentation as  to  matter  of  title — Fraud  to  be  established  to 
same  extent  and  degree  as  in  action  for  deceit. 

See  SALE  OF  LANDS,  27. 
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Deed — Ekcvow — Estopj^l. 

To  a  declaration  for  quiet  enjoyment  in  a  uiortgiifje  to  tlie  plaintiffs, 
executed  by  T.,  the  defendantB'  grantee,  II.,  one  of  the  defendants,  pleaded 
that  T.  did  not,  after  the  making  of  that  deed,  convey  to  the  plaintilTa.  The 
(ioed  from  defendants  to  T.  was  dated  '22nd  June,  1855,  and  the  mortf,'af,'e  from 
T.  to  the  plaintiff  was  dated  10th  AprLl,  1855.  Botn  were  registered  on  the 
'28th  July,  1855 — the  deed  first.  It  appeared  that  there  were  two  mortgages 
from  T.  to  the  plaintiffs  on  another  lot,  when  this  mortgage  was  made,  and 
instead  of  which  it  was  given.  After  executing  this  mortgage,  T.  found  that  a 
deed  from  the  defendants  to  him  was  necessary  to  give  the  legal  title,  and  he 
got  the  deed  in  question.  The  two  mortgages  were  not  discharged  until  the 
IGth  August,  1855. 

Held,  on  appeal,  affirming  the  judgment  of  the  Court  of  Queen's  Bench, 
Ontario,  that  the  whole  transactions  shewed  that  the  mortgage  was  not  intended 
to  take  effect  until  the  perfecting  of  T.'s  title  and  the  discharge  of  the  other 
mortgages  for  which  it  was  given,  and  that  the  plaintiff,  therefore,  could 
recover.  Also,  that  assuming  the  deed  of  the  10th  of  April  to  have  been  a 
completed  instrument  from  its  date,  the  usual  covenant  contained  in  it  that 
the  grantor  was  seized  in  fee  at  the  date  of  the  deed  created  an  estoppel,  and 
that  the  estoppel  was  fed  by  the  estate  T.  acquired  by  deed  of  ■i'2nd  June,  1885. 
(Henry,  J.,  dissenting.) 

The  Trust  and  Loan  Co.  v.  Ruttan.— i.  oiJ4. 

2.    Erroneous  statement  in — Evidence  as  to. 
See  JUDICIAL  AVOWAL. 

8.    Prohibition  to  alienate  in  a  pwvdij  onuroan  title  voiil — Art. 
970,  a  a  L.  a— 18  v.  c.  :?50. 

By  18  V.  c.  250,  W.  F.  and  his  brother  were  authorized  to  sell  certain 
entailed  property  in  consideration  of  a  non-redeemable  rent  representing  the 
value  of  the  property.  On  the  ''un  September,  18G0,  the  appellant  and  E.  F. 
assigned  to  their  brother,  A.  F.,  a  piece  of  land  forming  part  of  the  above 
entailed  property,  in  consideration  of  a  rotd'  fonvi^re  of  six  pounds,  payable 
the  1st  day  of  October  of  each  year.  The  deed  was  registered  and  contained 
the  following  stipulation :  "  But  it  is  agreed  that  the  assignee  cannot  alienate 
in  any  manner  whatsoever  the  said  land,  nor  any  part  thereof,  to  any  person 
without  the  express  and  written  consent  of  the  assignors  under  penalty  of 
the  nullity  of  the  said  deed."  The  property  was  subsequently  seized  by  a 
judgment  creditor  of  A.  F. ,  and  appellant  opposed  the  sale  and  asked  that 
the  seizure  be  declared  null,  because  the  property  seized  could  not  be  sold 
by  reason  of  the  above  prohibition  to  alienate. 

Held,  on  appeal,  affirming  the  judgment  of  the  court  below,  that  the  deed 
was  made*  in  accordance  with  the  provisions  of  18  V.  c.  250,  and  it  being  a 
purely  onerous  title  on  its  face,  the  prohibition  to  alienate  contained  in  said 
deed  was  void.    Art.  970,  C.  C.  L.  C. 
\  Query. — Whether  the  substitutes  may  not,  when  the  substitution  opens, 

attack  the  deed  for  want  of  sufficient  consideration. 

Eraser  y.  Pouliot.— iv.  515. 
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4.  D  V.  ('.  .?7,  8.  17 — Deed  under,  before  notary — Validifi/  of. 

Held,  per  Tascliereau  and  Gwynne,  JJ, — That  a  deed  taken  under  9  V.  c.  87, 
8.  17,  before  a  notary  (though  not  under  the  seal  of  the  commisaionerH)  from  a 
i;er8on  in  possessiou,  which  waa  subsequently  confirmed  by  a  judt^ment  of 
ratification  of  a  Superior  Court  was  a  valid  deed,  that  all  rights  of  property 
were  purged,  and  that  if  any  of  the  tiutenr.i  of  the  petitioner  failed  to  urg(3  thoir 
rif?lits  on  the  monies  deposited  by  reason  of  the  customary  dower,  the  ratifica- 
tion of  the  title  was  none  the  less  valid. 

Chevrier  v.  The  Queen.-  iv.  1. 

5.  Of  lend — Construction  of. 

Held, /;('»•  Strong,  J. — Extrinsic  evidence  of  monuments  and  actual  boun- 
dary marks  iti  admissible  to  control  the  deed,  but  if  reference  is  made  by  tlio 
deed  to  such  monuments  and  boundaries,  they  control,  though  they  call  for 
courses,  distances,  or  computed  contents  which  do  not  agree  with  those  in  the 
deed. 

Grassett  y.  Carter — x.  105. 

ti.    Intended  to  opei'ate  as  mortgage. 
See  MORTGAGE,  9. 

7.     N'aiying  original  promise  of  sale. 
See  SALE  OF  LANDS,  9. 

N,    Of  compromise — Action  to  set  aside  for  fraud  and  coercion. 
See  PARTITION. 

J).    Missing — Evidence  under  law  of  N.  S. — Certificate  of  registrar 
— Affidavit. 

See  EJECTMENT,  3, 

10.  Construction  of — 2'ltle  to  lands — Estoppel — Trust — Fiduciary 
arjents — Maintenance — 32  H.  VIII.  c.  9. 

Under  the  provisions  of  8  G.  IV.  c.  1,  generally  known  as  the  Rideau  Canal 
Act,  lit. -Col.  By,  who  waa  employed  to  superintend  the  work  of  making  8ai<l 
canal,  set  out  and  ascertained  110  acres  or  thereabouts  part  of  (500  acres  or 
thereabouts  theretofore  granted  to  one  Grace  McQueen  as  necessary  for  making 
and  completing  said  canal,  but  only  some  20  acres  were  actually  used  for  canal 
purposes.  Grace  McQueen  died  intestate,  leaving  Ale.xander  McQueen,  her 
huaband,  and  William  McQueen,  her  eldest  son  and  heir-at-law,  her  surviving. 
After  her  death,  on  the  31st  January,  183?,  Alexander  McQueen  released  to 
Wni.  McQueen  all  his  interest  in  the  said  lands,  and  on  the  6th  February,  183'i, 
the  said  Wm.  McQueen  conveyed  the  whole  of  the  lands  originally  granted  to 
Grace  McQueen  to  the  said  Col.  By  in  fee  for  £1,200.  The  appellant,  the  heir-at- 
law  of  Wm.  McQueen,  by  her  petition  of  right  sought  to  recover  from  the  crown 
,90  acres  of  the  land  originally  taken  by  Col.  By,  but  not  used  for  the  purposes  of 
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the  canal,  or  such  portion  thereof  aa  still  remained  in  the  Imnda  of  the  crown, 
and  an  indemnity  for  the  value  of  such  portions  of  these  i(0  acres  as  had  been 
Hold  by  the  crown. 

Held, per  Ritchie,  C.J. :  By  the  deed  of  the  (Ith  February,  18.S'2,tlie  title  to 
the  lands  passed  out  of  William  McQueen  ;  but  assuming  it  did  not,  he  was 
estopped  by  his  own  act  and  could  not  have  disputed  the  validity  ami  f^eucral 
effect  of  his  own  deed,  nor  could  the  suppliant  who  claims  under  him. 

Per  Strong,  J,:  By  the  express  terms  of  the  .Srd  section  of  H  G.  IV.  c.  1,  the 
title  to  lands  taken  for  the  purposes  of  the  canal  vested  absolutely  in  the  Crown 
HO  soon  as  the  same  were,  pursuant  to  the  Act,  set  out  and  ascertamed  as 
necessary  for  the  purposes  of  the  caniil,  and  all  that  Grace  McQueen  could  have 
been  entitled  to  at  her  death  was  the  compensation  provided  by  the  Act  to  be 
ascertained  in  the  manner  therein  prescribed,  and  this  right  to  receive  and 
recover  the  money  at  which  this  compensation  should  be  assessed  vested,  on 
her  death,  in  her  personal  representative  as  forming,'  part  of  her  personal 
estate.  Therefore,  as  regards  the  110  acres  nothing  passed  by  the  deed  of  Gth 
February,  1832. 

Per  Strong,  J. :  This  deed  did  not  work  any  legal  estoppel  in  favour  of 
Col.  By  which  would  be  fed  by  the  statute  vesting  the  lethal  estate  in  William 
•  McQueen,  the  covenants  for  title  by  tiiemselves  not  creating  any  CHtoppel. 
But  if  a  vendor,  having  no  title  to  an  estate,  undertakeH  to  sell  and  convey  it 
for  valuable  consideration,  his  deed,  though  having  no  present  operation  either 
at  law  or  in  equity,  will  bind  any  interest  which  the  vendor  niay  afterwards 
acquire,  even  by  purchase  for  value  in  the  same  property,  and  in  respect  of 
sucli  after  acquired  interest  he  will  be  considered  by  a  court  of  e(iuity  to  be  a 
trustee  for  the  original  purchaser,  and  he,  or  his  heir-at-law,  will  be  compelled 
to  convey  to  such  purchaser  accordingly.  In  other  words,  the  interest  so  sub- 
sequently acquired  will  be  considered  as  "  feeding  "  the  claim  of  the  purchaser 
arising  under  the  original  contract  of  sale,  and  the  vendor  will  not  be  entitled 
to  retain  it  for  his  own  use.  Therefore,  if  the  suppliant  were  granted  the 
relief  asked,  the  land  and  money  recovered  by  her  would  in  equity  belong  to 
the  heirs  of  Col.  By. 

Although  nothing  passed  under  the  deed  of  the  6th  February,  1832,  yet  the 
suppliant  could  not  withhold  from  the  heirs  or  representative  of  Col.  By  any- 
thing she  might  recover  from  the  Crown  under  the  2()th  section  of  7  V.  c.  11, 
but  the  heirs  or  representatives  of  Col.  By  would  in  turn  become  constructive 
trustees  for  the  Crown  of  w^iat  they  might  so  recover  by  force  of  the  rule  of 
equity  forbidding  purchases  by  fiduciary  agents  for  their  own  benefit. 

Per  Strong,  ,J. :  The  deed  of  the  (ith  February,  1832,  being  in  ecjuity  con- 
structively a  contract  by  William  McQueen  to  sell  and  convey  any  interest  in 
the  land  which  he  or  his  heirs  might  afterwards  acquire,  there  is  nothing  in 
the  statute  32  H.  VIII.  c.  9,  or  in  the  rules  of  the  common  law  avoiding  contracts 
savoring  of  maintenance,  conflicting  with  this  use  of  the  deed. 

Per  Fournier,  Henry,  and  Taschereau,  .TJ. :  The  deed  of  thefith  February, 
1832,  made  before  the  passing  of  7  V.  c.  11,  s  29,  and  five  years  after  the  crown 
had  been  in  possession  of  the  property  in  question,  conveyed  no  interest  iii  such 
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))roi)erty  either  to  Col.  By  personally  or  aa  trustee  for  the  Crown,  and  the  title 
tlieruforo  remained  in  the  heirs  of  Grace  McQueen. 

I'er  Fournier,  Henry  and  Tascheroau,  .TJ. :  There  could  be  no  CHtoppel  as 
a>?ain8t  William  McQueen  by  virtue  of  the  deed  of  the  flth  February,  18HJ,  in 
tlie  face  of  the  proviso  in  7  V.  c.  11. 

McQueen  v.  The  Queen.— xvi.  1. 

[In  this  case,  the  J.  C.  of  the  Privy  Council  refused  leave  to  appeal] . 

1 1.  Absolute    ill    form    but    intendcMl    to   operate    a.s    inortijage — 
Evidence — Pnjof  oi  intention. 
See  EVIDENCE,  02. 

Delegation — Of  authority  by  Attorney-General. 
See  CRIMINAL  APPEAL,  1. 

2.    Of  payment — Pei',sonal  liability  untler. 

See  HYPOTHEC. 
Delivery — Of  railway  iron. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  1. 

2.    Of  p(ilicy— Effect  of. 

See  INSURANCE,  LIFE,  5. 

Demolition  of  Works — In  province  of  Quebec,  how  deiimotled. 

Held,  that  demolition  of  works  completed  may  properlv  be  demanded 
in  a  petitory  action  for  the  recovery  of  property  and  ihat  the  present  action  is 
one  in  the  nature  of  a  petitory  action, 

Joyce  Y.  Hart.— 1.  321. 

Demurrage. 

See  SHIPS  AND  SHIPPING,  8. 

Demurrer — In  action  of  conversion  against  .sheriff. 
See  CORPORATIONS,  5. 

2.    Petition  of  riijld. 

N.  C,  the  suppliant,  by  his  petition  of  right,  claimed,  as  representing  the 
heirs  of  P.  W.  jr.,  certain  parcels  of  lands  originally  granted  by  letters  patent 
from  the  Crown,  dated  5th  January,  1806,  to  P.  W.  senr.,  together  with  a  sum 
of  $200,000,  for  the  rents,  issues  and  profits  derived  therefrom  by  the  Govern- 
ment since  the  illegal  detention  thereof. 

The  Crown  pleaded  to  this  petition  of  right — 1st,  by  demurrer,  defense  au 
funds  en  droit,  alleging  that  the  description  of  the  limits  and  position  of  the 
property  claimed  was  insufficient  in  law  ;  2nd,  that  the  conclusions  of  the 
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petition  wero  iriRufficicnt  aiir)  va^'tio  ;  3nl,  that  in  bo  far  as  reHpects  the  rents, 
Ihhuch  and  protits  thoru  had  buun  no  xi^nitlcatiou  to  thu  Oovoruinont  of  the 
^>ift8  or  trat'HferH  made  by  the  heirH  to  the  HUppliants. 

Held,  that  the  objection  taken  should  have  been  pleaded  by  exception  i)  la 
J'nrmi-,  pursuant  to  Art.  ll(i,  C.C.  P.,  and  uh  the  demurrer  was  to  all  the  rents, 
idsues  and  profits  as  well  as  those  since  the  transfer,  it  was  too  large  and 
should  be  diumissed,  even  supposinj;  notification  of  the  transfer  necessary  with 
renpect  to  rents,  issues  and  profits  accrued  previous  to  the  hhIu  to  him  by  the 
heirs  of  P.  W.  jr. 

Chevrier  v.  The  Queen.-  iv.  I. 

'i.    >h\i\rr\nent  on — When  final  jmlj^mient  from  wliicli  appeal  lies. 

See  JURISDICTION,  !),  17,  IH,  21,  C.?. 
DAMAGES,  25. 

4.  To  action  of  damage  for  maliciou.sly  obtaining  injunction. 

See  DAMAGES,  lil. 

5.  In  action  on  order  inider  Companies  Aft,  1SG2  (Imp.). 

See  CORPORATIONS,  15. 

6.  To  action  of  damages  for  malicious  proceedings  in  insolvency. 

See  DAMAGES,  25. 

7.  To  return  to  mandanms. 

See  MANDAMUS,  fi. 

8.  The  plea  to  jurisdiction  of  County  Court — Prohiltitioii. 

See  PROHIBITION,  4. 

9.  Assignment  of  chose  in  action — Demurrer  for  want  of  paities — 

Res  puHcata. 

See  PRACTICE,  25. 

Deposit — In  bank  to  credit  of  succession — Agency. 

See  BANKS  AND  BANKING,  4. 

2.  By  insurance  company  in  bank  under  provisions  of  R.  S.  C. 

c.  124  (Insurance  Act) — Insolvency  of  bank — Priority. 
See  CROWN,  21. 

3.  In  election  appeal — Return  of — Dissolution  of  parliament  before 

appeal  heard — Effect  of. 
See  ELECTION,  34. 


233 

Depository — Sale  ot"  oioods  liy  woi^jfht — Danmge  Ix'fnre  wfiiLcliiiij^ 
—  Posscssioii  rotiiiiiud  hy  vendor — Arts.  lOt};},  10(i-4,  12:{5, 
1474,  1710,  1H02,  C.  C. 

Deputy  Returning  Officer — Conspiracy  between,  and  respondent. 

.SVr-  ELECTION,  22. 

Description — Of  land  l)y  reference  to  plan. 
.SVf  BOUNDARY. 

2.  IJy  iiietes  and  bonnda — When  parcel  of  land  <,a'anted  by  HpociKc 
name. 

See  EASEMENT. 

Detinue — Action  of. 

See  LIEN. 

Deviation — Murine  insurance  —  Delay  in  prcsecutin;^'  vo^'aj^e  — 
Enhancement  of  HhIc — Implied  condition  in  contract. 

See  INSURANCE,  MARINE,  2b. 

2.    Construction  of  policy — Loadinj;  port  on  west  coast  of  South 
America — Guano  Island — Commercial  usaixe. 
.St'.;  INSURANCE,  MARINE,  29. 

'i.  From  line  of  railway — Extension — Description  in  map  or  plan 
—42  V.  c.  9  (D.). 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  54. 

Diocesan  Fund — SapjMrt  of  clergymen — Condition  (tx  to  parti- 

cljHition. 

The  Diocesan  Church  Society  of  Nova  Scotia  liokla  a  fund  for  distribution 
among  the  CliiU'ch  of  England  clergymen  of  the  province,  and  one  of  the  rules 
governing  its  distribution  is  that  no  clergyman  receiving  an  income  of  ?1,000 
and  upwards  from  certain  named  aourcea  shall  be  entitled  to  participate. 

Held,  aftinning  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  21  N.S. 
Rep.  30y,  that  a  rector  was  not  debarred  from  participating  in  this  fund 
because  the  salary  paid  to  liia  curate,  if  added  to  his  own  salary,  would  exceed 
the  said  sum  of  $1,000,  his  individual  income  being  less  tlian  that  amount, 

Pi'esent :— Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  .7.1. 
Diocesan  Synod  of  Nova  Scotia  y.  Ritchie.— Mar.  10th,  1890— xviii.  705. 

Director — Of  company — Sale  by  to  company — Ratification  by 
shareholders. 

See  CORPORATIONS,  26. 
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Discretion — Of  trial  juil'ju — Amoiuit  of  <Iiiiiwv^'oh — Interference  l»y 
Court  of  Appeal. 

See  DAMAGES,  67. 

2.  ()fjii(ln;t> — Appointment  of  li(jni<lator — Insolvent  bank — RiL^lit 

to  appoint  another  l«uik. 

S<-e  WINDING-UP,  10. 

3.  Jnflicial  tliscretion — Jurisdiction  to  hear  appeal — Onler  to  stay 

proctedings— R.  S.  C.  c.  1.'J.5.  h.  27. 
See  JURISDICTION,  91. 
APPEAL,  14. 
NEW  TRIAL,  11. 

Distress — Ext'in/tt  ion  from — Rcpli'rli). 

W.  let  an  unfurniBhed  house  to  one  Mra.  Jf.  to  be  used  as  a  boardin;^  housu. 
Mra.  M.  ai)i)lie(l  to  F.  A  Hon  for  furniture,  which  they  refused  to  supply  unless 
W.  would  ^-uarivntee  that  it  would  not  bo  distrained  for  rent.  W.  thereupon 
signed  tlu5  following  mem.,  which  was  delivered  to  F.  it  Son  by  Mrs.  M. : 
"  Tlie  bearer,  Mrs.  M.,  being  about  to  purchase  some  furniture  from  Wm.  F 
A  Son,  and  my  rent  being  guaranteed,  I  hereby  agree  not  to  take  the  furniture 
so  to  be  furnished  by  Wm.  F.  it  Son  for  any  rent  that  nuiy  become  due.''  F. 
iV  Son  then  delivered  the  furniture  to  Mrs.  M.,  the  said  furniture  to  be  paid  for 
by  monthly  payments,  and  "  to  remain  the  property  of  F.  iV  Hon  till  paid  for 
in  full.  '  W.  levied  upon  the  furniture,  F.  A  Son  replevied  and  obtained  a  ver- 
dict, which  the  court  below  refused  to  set  aside. 

Held,  that  the  mem.  signed  by  W.  constituted  a  binding  contract  or 
arrangement  with  F.  A  Son  not  to  distrain,  and  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Wallace  v.  Fraser.— ii.  522. 

2.    For  niortga<>e  money. 

See  MORTGAGE.  4. 

Distribution  of  Rstato— Statute — Repeal  of — Rd^toration  of  for- 
mer l((v — Distribution  of  intestate  estate — Feme  coverte — 
— Husband's  rigid  to  residuum — Next  of  kin. 

The  Legislature  of  New  Brunswick,  by  26  Geo.  III.  c.  11,  ss.  14  A  17, 
re-enacted  the  Imperial  Act,  22  &  23  Car.  II.  c.  10  (Statute  of  Distributions)  as 
explained  by  s.  25  of  29  Car.  II.  c.  3  (Statute  of  Frauds),  which  provided  that 
nothing  in  the  former  Act  should  be  construed  to  extend  to  estates  of  Jemfn 
covertes  dying  intestate,  but  that  their  husbands  should  enjoy  their  personal 
estates  as  theretofore. 

When  the  statutes  of  New  Brunswick  were  revised  in  1854  the  Act  26  Geo. 
III.  c.  11,  was  re-enacted,  but  s.  17,  corresponding  to  s.  25  of  the  Statute  of 
Frauds,  was  omitted.    In  the  administration  of  the  estate  of  a  feme  coverte 
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her  next  of  kin  claimed   the  perHonnlty  on  tho  ground  tiiat  the  husband'it 
ri^litH  wore  swept  nway  by  thii  oiuisHion. 

Held,  timt  tht<  personal  property  pasNed  to  the  husband  and  not  to  the 

next  *)f  kin  of  the  wifo. 

I'lr  HtronK.  •!. — Tiio  repeal  by  the  RoviHod  Statutes  of  '2(1  Geo.  III.  o.  11, 
which  WHS  pasHt'd  in  the  nihrinaiK^c  of  the  Iinporial  Acts,  operated  to  reHtoro 
B.  25  of  tlie  Htatutcof  FraudnnH  part  of  tlio  cuininoii  law  of  New  Brunswick. 

Per  Gwynne,  J. — When  a  colonial  lejjislature  ro-onacts  an  Imperial  Act  it 
enacts  it  ivs  interpreted  by  tho  Imperial  courts,  and  a  fortiori  by  other  Imperial 
Acts.  Ilenco,  when  tho  Kutflish  Statute  of  Distributions  was  re-enacted  by 
2(i  (ico.  III.  o  11  (N.I).),  it  was  not  necessary  to  enact  the  interpreting  section 
of  tlie  Statute  of  Frauds,  and  its  omisHion  in  tho  Uovised  Statutes  did  not 
effect  tho  construction  to  be  put  upon  the  whole  Act. 

Held,  pir  Uitchie,  C.J,,  Fournior,  Gwynne  and  Patterson,  .1.1.,  that  the 
Married  Woman's  Property  Act  of  New  Brunswick  (C.  8.  N.  B.  c.  7 "2),  which 
exempts  tliu  separate  property  of  a  married  woman  from  liability  for  her 
husband's  debts  and  prohibits  any  dealing  with  it  without  her  consent  only 
8UNpiii(ln  the  husband's  rights  in  tho  property  during  coverture,  and  on  the 
death  of  tlio  wifo  he  takes  the  personal  property  as  he  would  if  the  Act  had 
never  been  passed. 

The  Supreme  Court  of  New  Brunsvvick  while  deciding  against  tho  next  of 
kin  on  his  claim  to  tho  residue  of  the  estate  of  a  ffiiir  nivt'rte,  directed  that  his 
costs  should  be  paid  out  of  the  estate.  On  appeal  the  decree  was  varied  by 
striking  out  such  direction. 

Lamb  v.  Cleveland.— xix.  78. 

Divorce — Decree  for,  ohtalned  in  State  of  New  York — In  force  hi 

Qnel)ec — IJffect  of  milmiittinij   to  jari>*diction  of  foreign 

court — Domicile  of  imrties — Right  of  wife  to  sue  {eftter  en 

jugement)    in    Quebec   xvithoiit   authorization  —  Art.    ]/(., 

a  C.  P. 

Appeal  from  a  judgment  rendered  by  the  Court  of  Queen's  Bench  (appeal 
side)  in  Montreal,  ou  the  l'.)th  day  of  September,  1883,  reversing  a  judgment 
of  the  Superior  Court  rendered  on  the  2oth  of  February,  1882. 

The  facts  of  the  case  may  be  summed  up  as  follows  : 

On  the  7th  of  May,  1871,  the  appellant  (Virginia  Gertrude  Stevens)  and 
respondent  (Henry  .Tulius  Fisk)  both  being  domiciled  in  the  city  of  New  York, 
were  duly  married  in  that  city  without  auto  nuptial  contract.  By  the  laws  of 
the  state  of  New  York  no  community  of  property  is  created  between  persona 
married  there  without  ante-nuptial  contract,  and  the  wife  holds  and  ac(iuire8 
property  in  her  own  name,  entirely  free  from  marital  control,  ns  if  she  were 
a,  feme  sole. 

Before  and  at  the  time  of  her  marrirge  with  the  respondent,  the  appel- 
lant had  a  fortune  in  her  own  right,  amounting  to  f 220, 775. 74,  inherited  from 
her  father,  and  consisting  of  cash,  bonds  and  other  moveable  property.     On 
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the  8tli  of  January,  1872,  the  appcUaut  received  this  fortune  from  her  trusteeH, 
and  thereupon  placed  it  in  the  hands  of  the  reapondont,  who  administered  and 
controlled  it  until  the  25th  day  of  September,  187(5.  The  respondent  kept  his 
ilomicile  in  New  York  for  about  ei^^hteen  months  after  the  marria^'e,  when  h<i 
suddenly  removed  to  Montreal,  where  he  established  himself  in  business,  and 
where  he  has  resided  ever  since.  The  appellant  accompanied  her  husband  to 
Canada  in  1872,  but  does  not  appear  to  have  actually  resided  there  for  much 
more  than  a  year.  Since  1872  the  appellant  lived  alternately  in  Paris  and  in 
New  York.  In  187(5,  being  dissatisfied  with  her  husband's  administration  of 
her  fortune,  she  demanded  the  return  of  her  securities,  and  obtained  a  small 
portion  of  them.  In  the  latter  part  of  February,  the  appellant,  bein^,'  then  a 
resident  of  the  state  of  New  York  as  required  by  the  laws  of  that  state,  insti- 
tuted proceedings  for  divorce  before  the  Supreme  Court  of  New  York,  on  the 
ground  of  her  husband's  adultery.  The  respondent  was  personally  served 
with  process  in  Montreal,  and  appeared  in  the  suit  by  his  attorneys,  who  were 
present  at  every  step  in  the  procedure,  but  fyled  no  plea  to  the  demand.  In 
December,  1880,  the  appellant  obtained  from  that  court  a  decree  of  divorce 
absolute  in  her  favour,  on  the  ground  of  her  husband's  adultery.  The  effect  of 
this  decree,  according  to  the  laws  of  New  York,  was  to  dissolve  the  marriage 
tie,  and  to  place  the  appellant  in  the  same  position  as  if  she  had  never  been 
married. 

On  the  29th  August,  1881,  the  appellant,  after  fruitless  endeavours  to 
obtain  from  the  respondent  an  account  of  his  gestion,  took  the  present  action 
in  the  Superior  Court  at  Montreal  to  force  him  to  render  an  account. 

The  chief  ground  of  defence  raised  by  the  respondent  in  his  pleas  were  : 
Ist.  That  the  appellant  was  still  his  wife,  and,  2nd,  that  she  was  not  autho- 
rized to  institute  the  present  action. 

The  Superior  Court  overruled  the  defendant's  pleas,  and  held  that  the 
divorce  alleged  in  the  declaration  was  good  and  valid  in  the  province  of 
Quebec :  5  Leg.  News,  79 ;  but  the  Court  of  Queen's  Bench,  by  a  majority  of  a 
single  judge  reversed  this  judgment,  on  the  ground  that  the  alleged  divorce 
had  no  force  in  the  province  of  Quebec,  and  that,  consequently,  the  plaintiff, 
being  still  the  wife  of  the  defendant,  could  not  institute  her  proceedings 
without  marital  or  judicial  authorization  :  0  Leg.  News,  329. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Strong,  J.,  dissenting, 

1.  Per  Ritchie,  C.J. ,  and  Henry  and  Gwynne,  JJ.,  that  under  the  circum- 
stances the  decree  obtained  by  the  appellant  from  the  Supreme  Court  of  Now 
York  should  have  been  recognized  as  valid  by  the  courts  of  the  province  of 
Quebec. 

2.  Per  Fournier,  Henry  and  Gwynne,  JJ.,  that  it  vvas  not  necessary  for 
the  appellant,  a  foreigner,  to  obtain  the  authorization  required  by  Arts.  17<)  or 
176,  C.  C.in  order  to  sue  (ester  in  jugement)  as  in  her  own  country,  such  author- 
ization was  not  necessary  :  Art.  lA,  C.  C.  P. 

Per  Ritchie,  C.J. — The  evidence  established  that  the  plaintiff  had  a  suffi- 
cient residence  in  New  York  to  enable  her  to  obtain  under  the  law  of  New 
York  a  valid  divorce  there,  and  that  she  did  in  accordance  with  the  law  of 
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tho  state  of  New  York  without  fraud  or  collusion,  obtain  such  divorce  from  a 
court  competont  to  pronounce  it.  That  if  the  question  of  jurisdiction  turns 
on  the  (juestion  of  the  husband's  domicile,  the  burthen  was  on  the  husband  of 
showiu}^  that  he  had  actually  changed  his  domicile  animo  ct  de  facto.  Having 
been  cited  before  the  court  of  New  York,  and  having  appeared  in  the  suit  and 
submitted  to  and  not  disputed  the  jurisdiction  of  the  court,  the  legitimate  pre- 
sumption against  him  was  that  he  had  not  changed  his  domicile  animo  et  de 
facto.  That  independent  of  any  question  of  domicile,  he  having  api>earod  and 
submitted  to  and  not  questioned  the  jurisdiction,  was  bound  by  the  decree  and 
should  not  be  allowed  to  affirm  that  the  court  had  no  jurisdiction  to  pronounce 
it,  and  to  claim  that  the  marriage  dissolved  in  New  .'orit  in  a  proceeding  to 
whicli  he  was  au  unobjecting  psfty,  and  which  he  had  n°  ?r  before  questioned, 
was  subsisting  iu  Quebec. 

Strong,  J.,  dissenting. — Was  of  opinion  .  iis  regards  the  question  as  to 
the  validity  of  the  divorce,  the  Court  of  Queen's  Bench  was  perfectly  right. 

As  regards  the  other  question,  one  peculiar  to  French  law,  that  as  to  the 
plaintiff's  right  to  institute  and  maintain  the  action  without  the  authorization 
of  justice,  from  the  best  consideration  he  had  been  able  to  give  the  point  he 
was  of  opinion  the  court  below  was  right  in  that  also. 

The  judgments  of  Gwynne  and  Henry,  JJ.,  will  be  found  reported  at 
length  in  8  Legal  News,  p.  42,  and  the  judgment  of  Fournier,  J.,  in  the  same 
volume  at  p.  53. 

Appeal  allowed  with  costs. 

Stevens  y.  Fisk — 12tli  January,  1885. 

Dog — Injury   coimnitted   hy —  Ownersliip  —  Scienter  —  Evidence 
for  jv;ry. 

See  DAMAGES,  50. 

Dol  personnel. 

Se.:  SHERIFF.  5. 

Domicile — Of  wife  for  purpose  of  taking  proceedings  for  di\(jrce. 

Sec  DIVORCE. 

2.    Mairhnonial — Dedaration  in  act  of  marriage — Civil  ■^rutus — 
Arts.  03,  65,  7'J,  SO,  81,  S3,  C.  C.  (P.Q.)    - 

In  or  about  1822,  W.,  a  native  of  Ireland,  came  to  Canada  and  was 
employed  as  a  shantyman  on  the  Bonnechire,  in  the  Province  of  Upper 
Canada.  In  1827  he  got  out  timber  for  himself,  and  in  1828,  while  in  Quebec, 
where  he  was  in  the  habit  of  going  every  summer  with,  rafts  of  timber,  ho 
was  engaged  to  be  married  to  one  M.  Q.,  the  widow  of  one  McM.,  in  his  life- 
time of  Upper  Canada.  W.  was  married  to  the  widow  in  the  month  of 
September  and  shortly  after  his  marriage  he  returned  to  the  Bonnechire  to 
carry  on  lumbering  operations  there  as  formerly,  and  on  his  way  up  left  his 
wife  and  daughter  in  the  neighbourhood  of  Aylmer,  in  Lower  Canada.     In  the 
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winter  lie  came  down  for  her  and  brought  her  to  his  home  on  the  Bonnechire 
and  lived  there  for  ten  or  twelve  years  and  acquired  conaidornble  wealth.  W. 
declared  in  the  presence  of  the  priest  who  performed  the  ceratuony  that  he 
was  a  journalier  ile  la  Province  de  Quebec,. e.ni\.  he  was  so  described  in  the  certi- 
ficate of  marriage.  M.  Q.  havinf?  died  without  a  will,  W.  married  again ,  and 
by  his  will  left  his  property  to  his  second  wife,  the  appellant.  The  respondents 
by  their  action  claimed  there  was  community  of  property  between  M.  Q.,  their 
grandmother,  and  W.  according  to  the  laws  of  Lower  Canada,  and  demanded 
their  share  of  it  in  right  of  heirship.  The  appellant  disputed  this  claim,  con- 
tending there  was  no  community. 

Held,  reversing  the  judgment  of  the  court  below,  Fournier  and  Tas- 
chereau,  JJ.,  dissenting,  that  the  facts  of  the  present  case  were  not  sufficient  to 
prove  that  W.  had  acquired  a  domicile  in  the  Province  of  Quebec  at  the  time 
of  his  marriage.  Also,  that  the  certificate,  acte  de  mariage,  has  only  relation 
to  residence  in  connection  with  matrimonial  domicile,  and  therefore  has 
relation  to  the  ceremony  of  marriage  and  its  validity  alone,  and  not  to 
domicile  in  reference  to  the  civil  status  of  the  parties. 

Wadsworth  y.  McCord.— xii.  400. 

"On  appeal  to  the  Judicial  Committee  of  the  Privy  Council  the  judgment 
of  the  majority  of  the  Supreme  Court  was  affirmed.  The  Judicial  Com- 
mittee held — 1.  That  the  acte  de  inariafle  signed  in  1828  did  not  amount  to  a 
bindint;  declaration  by  the  husband  that  he  was  domiciled  in  Lower  Canada 
witli  the  legal  effect  of  a  contract  that  the  wife  should  be  commune  en  biens 
with  him.  Domicile  for  purposes  of  marriage  in  Art.  63,  C.  C,  is  used  in  the 
sense  of  residence.  2.  Art.  1200,  C.C,  is  subject  to  Art  6.  If  no  covenants 
are  made,  the  consorts,  so  far  as  the  code  applies,  are  presumed  to  have  sub- 
jected themselves  to  the  legal  community  of  property.  But  movable  property 
is  governed  by  the  law  oi  the  owner's  international  domicile.  See  14  Appeal 
Cases,  Ci.'Jl.] 

3.    Undor  Art.  47(3,  C.  C.  P.  (P.Q.),  it  is  not  necessary  to  serve  a 

judgment  en  declaration  (Vltypotlieqiie  on  a  defendant  who 

is  absent  from  the  province,  or  who  has  no  domicile  therein. 

Dubuc  Y.  Kidston.— xvi.  H57 
And  see  PRACTICE,  3. 

Dominion  Lands  Act,  The — 

See  PATENT. 

Donation — Articles  SOJ,  103^,  C.  G.  (P.Q.) — Donation  in  marriage 
contract — Proof  of  insolvency  of  donor  at  date  of  donation 
necessary  to  set  aside. 

On  the  27th  June,  1870,  L.,  et  al,  sold  to  M.  T.  a  property  for  $12,350,  of 
which  price  13,789  were  paid  in  cash.  On  Kith  June,  187!),  E.  T.^  daughter  of 
M.  T.,  married  J.  K.,  and  in  their  contract  for  marriage  M.  T.  made  a  dona- 
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tion  to  his  daughter,  E.  T.,  of  certain  property  of  considerable  value,  and 
remained  with  no  other  property  than  that  sold  to  him  by  L.  ct  <il. 

In  July,  1881,  L.  et  al.  brought  an  action  to  set  aside  the  f^ift  in  question, 
claiming  that  the  property  sold  having  become  so  depreciated  in  value  as  to 
be  insuflicient  to  cover  their  claim  for  the  balance  remaining  due  to  tliem  and 
secured  only  by  the  property  so  sold,  the  gift  in  this  marriage  contract  had 
reduced  M.  T.  to  a  state  of  insolvency,  and  had  been  made  in  fraud  of  L.  et  al., 
and  that  at  the  time  the  gift  was  made  M.  T.  was  notoriously  insolvent. 

M.  T.  pleaded,  inter  alia,  denying  averments  of  insolvency,  fraud  or 
•wrong-doing. 

The  only  evidence  of  the  value  of  the  property  still  held  by  M.  T.  at  the 
date  of  the  donation.  Kith  Juue,  1879,  was  the  evidence  of  an  auctioneer,  who 
merely  upoke  of  the  value  of  the  property  in  November,  1881,  and  that  of  a 
real  estate  agent,  who  did  not  know  in  what  condition  the  property  was  two 
years  before,  but  stated  that  it  was  not  worth  more  than  f G.OOO  in  November, 
1881,  adding  that  he  considered  property  a  little  better  now  than  it  was  two 
years  before,  although  very  little  changed  in  price. 

Held,  reversing  the  judgment  of  the  court  below,  that  in  order  to  obtain 
the  revocation  of  the  gift  in  question,  it  was  incumbent  on  the  plaintiffs  to 
prove  the  insolvency  or  dtfcuiijiture  of  the  donor  at  the  time  of  the  donation, 
and  that  there  was  no  proof  in  this  case  sufficient  to  show  tliat  the  property 
remaining  to  the  donor  at  the  date  of  his  donation  was  inadequate  to  pay  the 
hypothecary  claims  with  which  it  was  charged. 

Treacey  v.  Liggett.— ix.  441. 

2.    Title  to  land — Gift  inter  vivos — Subsequent  deed — Givimj  in 
paymient — Registration — Arts.  S06,  159::i,  C.  C. 

The  parties  to  a  gift  inter  vivim  of  certain  real  estate  with  warranty  by 
the  donor  did  not  register  it,  but  by  a  subsequent  deed  which  was  registered 
changed  its  nature  from  an  apparently  gratuitous  donation  to  a  deed  of  giving 
in  payment  (dation  en  paiement).  In  an  action  brought  by  the  testamentary 
executors  of  the  donor  to  set  aside  the  donation  for  want  of  registration  : 

Held,  affirming  the  judgment  of  the  court  below,  that  the  forfeiture  under 
Art.  H0(>,  G.  C.  resulting  from  neglect  to  register  applies  only  to  gratuitous 
donations,  and  as  the  deed  in  this  case  was  in  effect  the  giving  of  a  thing  in 
payment,  (dation  en  paiement)  with  warranty,  which  under  Article  1592,  is 
equivalent  to  sale,  the  testamentary  executors  of  the  donor  had  no  right  of 
action  against  the  donee  based  on  the  absence  of  registration  of  the  original 
deed  of  gift  inter  vivos. 

Lacoste  v.  Wilson.— xx.  218. 

Dower — Bar  of,  in  mortgage — Non-registration  of  prior  mortgage 
in  which    dower  not   barred  —  Sale  of   mortgatred  land  — 
Claim   by   wife   to   proceeds   after   payment  of   mortgage 
having  prior  claim  by  virtue  of  registration. 
See  MORTGAGE,  29. 
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2.  Grant  from  local  government  of  foreshore  of  harljour — Convey- 
ance by  grantee — Claim  of  dower  by  wife  of  grantee — Plea 
that  grant  void — Estoppel. 

See  ESTOPPEL,  19. 

Drains — Municipal   corporation — Drainage   of   lands — Injury   to 
other  lamls  by — Remedy  for — Arbitration — Notice  of  action 
—  Mandamus  —  Out.  Municipal  Act,  R.  S.  0.  1<S87,  c.  LS4, 
ss.  483,  5(39— Out.  Judicature  Act,  R.  S.  O.  1887,  c.  44. 
Ay  municipal  CORPORATION,  2(5, 

2.  Municipal  Corporation — Drainage  of  lands — Non-completion  of 
works  — Maintenance  and  repair — Nc^tice  —  Mandamus — 
Out.  Municipal  Act,  R.  S.  O.  1887,  c.  184,  s.  583. 

S.r  MUNICIPAL  CORPORATION,  27. 

Duties — Customs — Article  imported  in  parts — Rate. 

See  CUSTOMS  DUTIES. 

2.  Customs  laws — Tea  in  transit  through  the  United  States  to 
Canada— Tarift' Act  (1886),  item  781—52  V.  c.  14  (D.). 

See  CUSTOMS  DUTIES,  2. 


E. 


Easement — Grant  of  servient  tenement — Iniplied  reservation — 
Implied  grant — Plan — Evidence — Boundaries — Descrip- 
tion —  R  [par  Ian  proprietor — Divers  ion  of  ivater. 

Held,  that  one  piece  of  land  cannot  be  said  to  be  burdened  by  an  easement 
in  favour  of  another  piece  when  both  belouj^  absolutely  to  the  same  owner,  who 
has,  in  the  exercise  of  his  own  unrestricted  right  of  enjoyment,  the  power  of 
using  both  as  he  thinks  lit  and  of  making  the  use  of  one  parcel  subservient  to 
that  of  the  other,  if  he  chooses  so  to  do,— and  if  the  title  to  different  parcels 
comes  to  be  vested  in  the  same  owner,  there  is  an  extinguishment  of  any  ease- 
ments which  may  previously  have  existed,  a  species  of  merger  by  which  what 
may  have  been,  whilst  the  different  parcels  were  in  separate  hands,  legal  ease- 
ments, cease  to  be  so,  and  become  mere  easements  in  fact — quasi  easements. 
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If  the  quasi  servient  tenement  is  Hubaequently  first  conveyed  without 
expressly  providing;  tor  the  continuance  of  the  easements,  there  is  no  implied 
reservation  for  the  benefit  of  the  land  retained  by  the  grantor,  except  of  ease- 
ments of  necessity,  and  no  distinction  is  to  be  made  for  this  purpose  between 
easements  which  are  apparent  and  those  which  are  non-apparent. 

If  the  dominant  tenement  is  first  granted,  all  (jnasi  easements  which  have 
been  enjoyed  as  appendant  to  it  over  a  quaiii  servient  tenement  retained  by  the 
{,'rantor,  pass  by  implication. 

Besides  the  lands  the  title  to  which  was  derived  from  their  common 
fjrantor,  the  appellant  was  proprietor  of  another  piece  of  land,  called  Block  A., 
situated  on  the  opposite  side  of  the  river  Maitlaod,  the  boundary  of  said  block 
on  the  river  side  being  high  water-mark. 

Held,  that  the  lateral  or  riparian  contact  of  the  land  with  the  water 
would  sufiHce  to  entitle  the  appellant  to  object  to  any  unauthorized  inter- 
ference with  the  flow  of  the  river  in  its  natural  state. 

In  18o9  the  then  owners  of  part  of  the  lands  in  question  had  a  plan  pre- 
pared and  registered,  and  in  1871  they  conveyed  a  parcel  which  they  described 
as  block  F. 

Held,  that  it  must  be  presumed  they  intended  to  convey  the  same  parcel  of 
land  shown  on  said  plan  as  block  F.,  with  the  same  natural  boundaries  as 
those  therein  indicated. 

Held,  that  the  evidence  of  professional  draughtsmen  was  properly  admitted 
to  show  what,  according  to  the  general  practice  and  usage  of  draughtsmen  in 
preparing  plans,  certain  shadings  and  marks  on  said  plan  were  intended  to 
indicate. 

Wlien  a  close  or  parcel  of  land  is  granted  by  a  specific  name,  and  it  can  be 
shown  what  are  the  boundaries  of  such  close  or  parcel,  the  governing  part  of 
the  description  is  the  specific  name,  and  the  whole  parcel  will  pass,  even 
though  to  the  general  description  there  is  superadded  a  particular  description 
by  metes  and  bounds,  or  by  a  plan  which  does  not  show  the  whole  contents  of 
the  land  as  included  in  the  designation  by  which  it  is  known. 

Attrill  Y.  Pratt.— X.  425. 

2.  Registration  of  deed  creating — Rev.  Sts.  (N.S.)  4th  series,  c.  79, 

'ss.  9  &  19. 

.SV<?  TRESPASS,  5. 

3.  Lnjht  and  a ir — Twenty  yedVN  luimterrapied  use  of — Pre8:rip- 

tion — Misdirection — Damages,  nieasitre  of. 

Action  on  the  case  for  obstructing  plaintiff's  lights.  The  plaintiff  and 
defendant  were  owners  of  contiguous  houses.  The  defendant's  house  was 
built  some  time  prior  to  18.53  for  one  Burns,  who  in  April  of  that  year  sold  and 
conveyed  it  to  one  Seely,  who  afterwards  deeded  to  one  Hogan,  from  whom 
the  plaintiff  purchased  under  a  registered  deed.  In  the  oummer  of  1853, 
whilst  the  defendant's  house  was  in  the  occupation  of  one  Mrs.  Eanney 
Gas.  Dig. — IG 
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a  tenant  of  Seely,  the  house  owned  by  the  plaintiff  waa  built  for  one  Adams' 
from  whom,  throuj^h  several  mesne  conveyances,  the  plaintiff  derived  his  title. 
In  the  fall  of  1853,  whilst  the  plaintiff's  house  was  in  course  of  erection,  two 
windows  were  placed  in  the  tjable  end  Of  it  to  afford  light  and  air  to  tlie  bed- 
rooms in  the  attic.  These  windows  overlooked  the  house  which  Burns  had 
erected.  Mr.  Adams  befjan  to  live  in  the  house  about  December,  1851.  The 
windows  remained  where  they  were  placed  and  unobstructed  until  Au^just, 
1874,  when  the  defendant,  by  raising  his  house  and  putting  a  mansard  roof 
upon  it,  caused  the  obstruction  complained  of,  by  closing;  up  the  lower  half  of 
the  windows. 

There  was  no  evidence  of  an  express  grant  of  an  easement,  the  plaintiff 
relying  upon  the  fact  of  twenty  years'  uninterrupted  enjoyment  as  entithng 
him  to  recover.  For  the  defendant  it  was  shown  by  Seely  that  he  never  gave 
Adams  permission  to  put  the  windows  there,  and  also  that  he  did  not  notice 
them  till  after  he  had  parted  with  his  title  (which  was  in  1857).  Seely  stated, 
however,  that  he  saw  Adams'  house  being  built.  The  defendant  swore  that  he 
had  examined  the  county  records,  and  that  there  was  no  grant  of  an  easement 
in  the  lights  in  question  on  record.  He  also  testified  that  he  was  ignorant  of 
the  windows  when  he  boui^ht,  which  was  in  the  spring  of  1874,  and  did  not 
know  of  them  till  the  obstruction  was  made.  The  evidence  was  not  certain  as 
to  when  Mrs.  Kanney's  tenancy  terminated.  No  question  appears  to  have 
been  raised  at  the  trial  as  to  the  time  her  lease  terminated,  nor  was  this  point 
left  to  the  jury,  the  contention  of  the  plaintiff's  counsel  being  that  the  time 
began  to  run  from  the  period  when  the  windows  were  put  in,  and  that  the 
tenancy  had  nothing  to  do  witli  the  question. 

The  learned  Chief  Justice  of  New  Brunswick  before  whom  the  case  was 
tried,  directed  the  jury  that  "  if  Mr.  Seeley,  the  owner  of  the  land,  did  not 
occupy  the  land  himself,  but  it  was  occupied  by  his  tenants,  then  he  would  not 
be  bound  by  the  user,  unless  he  knew  of  the  windows  being  there :  if  he  knew 
of  the  windows  being  there,  and  did  not  obstruct  them  within  twenty  years,  he 
would  be  bound,  and  the  tenancy  had  nothing  to  do  wit'i  the  (luestion." 

And  as  to  the  measure  of  damages  the  learned  Chief  Justice  charged  that : 
"  The  fair  measure  would  be  what  it  would  cost  tiie  plaintiff  to  make  such 
alterations  in  his  house  as  would  admit  the  same  quantity  of  light  and  air  as 
he  had  before  the  defendant  raised  his  roof." 

The  jury  found  a  verdict  for  the  plaintiff  for  $400. 

A  rule  tiini  for  a  new  trial  was  discharged. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  1.  That  the  duration  of 
Mrs.  Ranney"s  tenancy  was  a  proper  question  for  the  jury,  and  it  should  have 
been  left  to  them  without  the  qualification  that  it  made  no  difference  if  Seely 
had  knowledge  of  the  existence  of  the  windows ;  for  if  the  tenancy  continued 
subsequently  to  August,  1854,  there  was  manifestly  no  user  for  twenty  years 
with  the  consent  or  acquiescence  of  the  defendant  and  those  through  whom  he 
claimed,  for  Seely,  the  then  owner  of  the  fee,  would  have  had  no  right  to  enter 
upon  the  possession  of  his  tenant  for  the  purpose  of  obstructing  the  lights. 
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2.  There  was  also  a  misdirection  as  to  the  measure  of  damages  ;  the  plain- 
tiff should  liave  been  limited  to  the  recovery  in  respect  of  the  loss  and 
inconvenience  caused  by  the  darkenint^  of  his  windows  up  to  the  time  when 
the  action  was  brouj^ht,  and  for  future  damages  he  could  bring  successive 
actions  from  time  to  time  as  long  as  the  nuisance  continued. 

The  court  below  went  at  length  into  the  question  regarding  the  nature  and 
effect  of  the  presumption  of  a  lost  grant  arising  from  twenty  years  use  of  an 
easement,  antl  the  right  of  rebutting  such  presumption  by  evidence,  and  also 
dealt  with  the  (luestion  as  to  the  effect  of  a  registered  conveyance  upon  a  title 
to  an  easement  founded  upon  such  a  presumption.  See  the  case  as  reported 
In  2  Pugs.  &  Burb.  503.  As  to  the  first  of  these  questions  see  Angus  v.  Dalton, 
i)  App.  Cases,  740. 

Appeal  allowed  with  costs  and  rule  iiUi  for  a  new  trial  made  absolute. 

Pugsley  v.  Ring.— 12th  December,  1870. 

4.  Interference   with   public   navigable   watcru — Crown   grant — 

Trespass. 

See  NAVIGATION,  4. 

5.  Tre>ip<i-ss — Disturbing  enjoyment   of  rifjht  of  ivay — User — 

Easement. 

E.  and  B.  owned  adjoining  lots,  each  deriving  his  title  from  S.  E.  brought 
an  action  of  trespass  against  B,  for  disturbing  his  enjoyment  of  a  right  of 
way  between  said  lots  and  for  damages.  Tlie  fee  in  this  right  of  way  was  in 
S. ,  but  E.  founded  his  claim  to  a  user  of  the  way  by  himself  and  his  prede- 
cessors in  title  for  upwards  of  forty  years.  The  evidence  on  the  trial  showed 
that  it  had  been  used  in  common  by  the  successive  owners  of  the  two  lots. 

He}d,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  l',» 
N.  S.  Rep.  222,  Ritchie,  C.J.,  and  Gwynne,  J.,  dissenting,  that  as  E.  had  no 
grant  or  conveyance  of  the  right  of  way,  and  had  not  proved  an  exclusive 
user,  he  could  not  maintain  his  action. 

Ells  Y.  Black.— June  20,  1887— -kIv.  740. 

G.    Easement  —  Adjoining  lamU — Waij  of  necessity — License — ' 
Prescription — Agreement  for  rightof  way — Construction  of. 

In  an  action  for  obstructing  a  right  of  way  the  plaintiff  claimed  the  use  of 
such  right  both  by  prescription  and  agreement,  and  also  claimed  that  by  the 
agreement  the  way  was  wholly  over  defendant's  land.  The  evidence  on  the 
trial  showed  that  plaintiff  had  acquired  the  land  from  his  father  who  retained 
the  adjoining  land  which  was  eventually  conveyed  to  defendant,  and  that  after 
so  acquiring  it  the  plaintiff  continued  to  use  a  track  or  trail  over  the  adjoining 
land,  and  mostly  through  bush  land,  to  reach  the  concession  line,  and  his 
claim  to  the  use  of  the  way  by  prescription  depended  on  whether  or  not  hi  i 
user  was  of  a  well-defined  road,  or  merely  of  an  irregular  track  and  by  license 
and  courtesy  of  the  adjoining  owner.  Finally  an  agreement  was  entered  into 
between  the  plaintiff  and  his  brother,  who  had  acquired  the  adjoining  lot 
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which  he  aftervvarcla  conveyed  to  dofendiiiit,  by  which,  in  conaideratiou  of 
certain  privileges  j,'raiited  to  him,  the  brotlier  covenimtod  to  permit  plaintiff  to 
have  a  ri(i;lit  of  wiiy  alon<,'  a  lano  to  whicli  the  way  formerly  used  led,  ami 
e\tendin)<  forty  rods  east  from  the  Centre  of  the  lot,  ao  as  to  allow  plaintilY 
free  communication  from  defendftnt»  lot  alon<{  said  lano  to  the  concession  line. 
Tlie  issue  raiseci  on  the  construction  (jf  this  aj^reemeut  was,  whetlier  the  rijjlit 
of  way  granted  thereby  shouKl  he  wiiolly  or  in  part  on  plaintiff's  land,  or 
wholly  ou  that  of  the  defendant. 

Held,  reversinj^  the  jud;^nient  of  the  Court  of  Appeal  for  Ontario,  Iti  Out. 
App.  R.  3,  and  restorin;^  that  of  the  Divisional  Court,  15  O.  11.  <)!)!(,  Ritchie, 
C.J.,  dissenting,',  that  plaintiff  had  no  title  to  the  ri}<ht  of  way  by  prescription 
tlie  evidence  clearly  showint,'  that  the  user  was  not  of  a  well-defined  road  but 
only  of  a  path  throuj^h  bush  land  and  that  he  only  enjoyed  it  b_>'  license  from 
his  father,  the  adjoining  owner,  which  license  was  revoked  by  his  father's 
death  :  but. 

Held,  afdrminj?  the  judf^ment  of  the  Court  of  Appeal,  th;it  under  the 
agreement  the  right  of  way  {^ranted  to  the  plaintiff  was  wholly  over  defendant's 
land,  the  agreement  not  being  explicit  as  to  the  direction  of  such  right  uf  way, 
requiring  a  construction  in  favour  of  the  plaintiff  and  against  the  grantor. 

Present :  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  JJ. 

Rogers  Y.  Duncan.— Nov.  10,  18'.»0— xviii.  710. 

7.  Use  of  lioil}'  of  water — Britisli  (yolumbia — Laud  ordinance, 
1865 — lli<:lit  to  oxclusivL'  n^e. 

See  RIPARIAN  PROPRIETORS,  5. 

Edit  de  Secondes  Noces,  1560. 

Hee  COMMUNITY. 

Education — Educational  Institution  in  City  of  Montreal — Exempt 
lioiu  taxation — Cons.  S.  L.  C.  c.  15 — 41  V.  c.  G,  s.  20 — Art. 
712,  Mun.  Code  (g,). 

See  ASSESSMENT  AND  TAXES,  13. 

2.  Educational  Institution — Property'  held  by,  as  a  farm — i'roceeds 

used  at  another  house — Xot  exempt  from  School  Taxes — 
32  V.  c.  IG,  s.  13  (Q.)— C.  S.  L.  C.  c.  15,  s.  77. 

Sec  ASSESSMENT  AND  TAXES,  14. 

3.  Con.  Stats.  L.  ('.  c.  15,  hs.  ,11  tt-  SS—Jfi  V.  c.  22,  s.  11  (RQ-)— 

Const r action   of—oJ  V.  c.  25,  s.  7  (P.Q.)  — Erection  of  o, 
School  House — Decision  of  Superintendent — Mandtnnvs. 

Under  40  Y.  c.  22,  s.  11,  the  Superintendent  of  Education  for  the  Province 
of  Quebec,  on  an  appeal  to  liim  from  the  decision  of  the  school  commissioners 
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Education — Continued, 

of  St.  Valeutin,  ordered  that  the  Bohool  district  of  the  municipality  of  St. 
Valentin  should  be  divided  into  two  dietricta  with  a  school  house  in  CRch. 

The  Bcliool  cominisBioners  by  rcHolution  Hubaoquently  decrtwd  tlie  divi- 
Bion,  and  a  few  days  later,  on  a  petition  presented  by  ratepayers  protesting 
against  the  division,  they  passed  another  resolution,  refusing  to  entertain  the 
petition.  Later  on,  without  havin>{  taken  any  steps  to  put  into  execution  tlif 
decision  of  the  Superintendent,  they  passed  another  resolution,  declaring  tlint 
the  district  siiould  not  be  divided  as  ordered  by  the  Superintendent,  but  should 
be  re-united  into  one. 

In  answer  to  a  peremptory  writ  of  mandnmun  granted  by  the  Superior 
Court  ordering  the  school  commissioners  to  put  into  execution  the  decision  of 
the  Superintendent  of  Education,  the  school  commissioners  (respondents)  con- 
tended that  they  had  acted  on  the  decision  by  approving  of  it,  and  that  as  the 
law  stood  they  had  power  and  authority  to  re-unite  the  two  districts  on  the 
petition  of  ii  majority  of  the  ratepayers,  and  that  their  last  resolution  was 
valid  until  set  aside  by  an  appeal  to  the  superintendent. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  (appeal  side) 
that  the  commissioners  having  acted  under  the  authority  conferred  upon  them 
by  Con.  Stats.  L.  C.  c.  1.5,  ss.  '.ii  A  38,  and  an  appeal  having  boon  made  to 
the  Superintendent  of  Education,  his  decision  in  the  matter  was  final :  -10  V. 
c.  2'2,  s.  11  (P.Q.),  and  could  only  be  modified  by  the  Superintendent  himself  on 
im  application  made  to  him  under  33  V.  c.  25,  s.  7  ;  and,  therefore,  that  the 
peremptory  iiKindiimus  ordering  the  respondents  to  execute  the  Superintendent's 
decision  should  issue. 

Tremblay  v.  School  Commissioners  of  St.  Valentin.— 

8th  March,  188(5.— xii.  .546. 

•1.  Etlucational  Institution — Special  Assessment  iov  Drain-Exemp- 
tion—41  V.  c.  G,  8.  20  (Q.). 

/  See  ASSESSMENT  AND  TAXES.  18. 

5.  Laws  with  respect  to — Legislative  authority  over — B.  X.  A. 
Act  s.  93,  s-s.  1 — lliglits  prejudicially  atfected — 33  V.  c.  3 
(D.)— 53  V.  c.  38  (Man.). 

Sez  LEGISLATURE,  21. 

().  School  Commissioners  —  Mdmlamus  —  Establishment  of  new 
school  district — Superintendent  of  Education,  jurisdiction 
of  upon  appeal— Approval  of  three  visitors — 4^  V.  c.  22, 
s.  11  (P.q.)—R.  S.  Q.  Art.  2055. 

Upon  an  application  by  appellant  for  a  writ  of  mandamus  to  compel  the 
respondents  to  establish  a  new  school  district  in  the  parish  of  Ste.  Victoire  in 
accordance  with  the  terms  of  a  sentence  rendered  on  appeal  by  the  Superin- 
tendent of  Education  under  40  V.  c.  22,  s.  11  (P.Q.),  the  respondents  pleaded 
inter  alia  that  the  superintendent  had  no  jurisdiction  to  make  the  order,  the 
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[Htitioii  in  appeal  not  having  been  approved  of  by  thi'ue  qualified  Bchool  visi 
tors.  The  decree  of  the  auporintundcnt  alleged  that  the  petition  wuh  approved 
of  by  one  L.,  inspector  of  hcIiooU,  an  well  an  by  three  viiiitorH,  Held,  aflirniin^ 
tlio  jiulKmont  of  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  Hide) 
that  the  {Hitition  in  appeal  must  have  the  approval  of  three  visitors  ({ualitied 
for  the  municipality  where  the  appeal  to  the  superintendent  originated,  and  as 
one  of  the  three  visitors  who  had  signed  the  petition  in  apjjenl  was  parish 
priest  of  an  adjoining  parish,  and  not  a  qualified  school  visitor  for  the  munici- 
pality of  Ste.  Victoire,  tlio  sentence  rendered  by  the  superintendent  was  null 
and  void. — Taschereau,  J.,  dissented  on  the  ground  that  as  the  decree  of  the 
superintendent  stated  that  L.,  the  inspector  of  schools,  was  a  visitor,  it  was 
]iiiiiui  /(trie  evidence  that  the  fornialitieg  required  to  give  the  superintendent 
jurisdiction  had  been  complied  with.  C.  H.  L.  C.  c.  15,  ».  2.j;  Arts.  18(13,  iHllf. 
It.  K.  Q. 

Hu8    V.  The  School  Commissioner  for  the  Municipality  of  tl  e  Pariah  of  Ste. 
Ylctolre.  — xix.  477. 

Ejectment. 

.SV.'  WILL,  '2. 

LKTTEUS  PATENT. 

2.  Powei-s  of  Chanceiy  in  action  of — R.  8.  O.  c.  40,  h.  87. 

See  POSSESSION,  5. 

3.  M'lKx'iiKj  deed — Evidence  of  execution  and  delirrri/  of — Certifi- 

cate of  rey ifitrar  of  deeds — Affidarit  of  nearch — Entojfj>el. 

Action  of  ejectment.  The  action  was  twice  tried.  Plaiutiff.s,  e.Kecutors 
of  original  plaintiff,  claimed  title  imder  a  deed  dated  18th  June,  18.50,  which 
Hugh  McMaster,  deceased,  the  former  owner  of  the  land  in  question,  was 
alleged  to  have  execiied,  conveying  said  land  to  his  son,  Ronald  McMaster, 
who,  on  the  lOtli  April,  1800,  mortgaged  to  the  original  plaintiff.  This  mort- 
gage having  been  foreclosed,  the  land  was  purchased  by  the  mortgagee  at 
Biieriff's  sale.  * 

At  the  trial  plaintiff's  counsel  tendered  a  copy  of  the  deed  of  the  18tli 
June,  185G,  certified  to  be  a  true  copy  by  the  registrar  of  deeds,  and  accom- 
panied by  an  afilidavit  of  one  of  the  plaintiffs  to  the  effect : 

"  That  the  original  deed  of  which  the  paper  writing  hereunto  annexed, 
marked  A,  is  a  copy  certified  under  the  hand  of  the  lute  registrar  of  deeds,  in 
and  for  the  said  county  of  Inverness,  is  not  in  my  or  my  co-plaintiff's  posses- 
sion, or  under  our  control ;  and  I  further  say  that  we  have  inquired  for,  and 
been  unable  to  procure  the  same." 

Donald  McMaster,  a  son  of  the  original  owner,  and  one  of  the  witnesses  to 
the  deed,  gave  the  following  evidence : 

"  I  went  to  the  registry  of  deeds  office,  and  proved  the  deed  from  my 
father,  Hugh  McMaster,  to  Ronald  McMaster,  his  son.  It  was  registered 
17th  June,  185(5.     I  took  the  deed  to  the  registry  office  and  left  it  there.     *     * 
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'  I  urn  not  aware  of  Uonald'H  kiiowlci1({e  of  tlio  deod  from  my  fiitlior." 
Itoiiiild  Hworo  that  lio  iiuvcr  Haw  tlic  dc^i-il  and  iiuvor  heard  of  it  until  a  ft>w 
ycarH  h'jforo  tlio  tirnt  trial  in  Octobt-r,  IHHO, 

It  wan  agreed  that  phiintifT  Hhoiild  become  non-Ruited  with  loavo  to  movu 
to  Ret  the  non-Hiiit  aHido,  and  in  caxu  tiie  court  Bhould  think  tiie  non-suit 
wroiiji,  thf  court  to  enter  a  verdict  for  jilaiiitiff. 

The  Hiiprc'me  (!ourt  of  Nova  Hcotia  (Macdonald,  C.J.,  and  Hinby,  Hinith, 
and  Wentherbe,  JJ.)  were  divided,  lUnby  and  Weatherbe,  J.I.,  boin;,'  of  opinion 
liiiit  the  prcHUin))tion  was  that  Iln^^li  McMaHtur,  the  original  owner,  having 
Hi;^iied  tiie  deed,  deUvered  it  to  Donald  to  takii  to  the  registry  oflico  to  be  proved 
and  regiHtered  ;  that  by  tluH  registration  he  ^;iive  notice  to  all  the  world  that  he 
iittd  conveyed  the  land  to  Ronald,  and  that  there  waH  evidence  for  a  jury :  that 
by  liiH  conduct  in  relation  to  the  conveyance  to  Ronald  ho  had  induced  the 
original  plaintiff  to  accept  the  mortgage  from  Ronald,  believing  tlio  title  to  be 
vi:>^teil  in  Ronald  by  virtue  of  the  deed.  Therefore  the  defendant,  who  alHo 
claimed  through  IiIh  father,  waH  oHtopjied  from  denying  the  duo  execution 
of  the  deed.  Macdonald,  G.J.,  and  Smith,  .1.,  were  of  opinion  there  was  not 
HutVicient  evidence  of  the  execution  of  the  deed. 

On  apiioal  to  the  Hupreine  Court  of  Canada,  Held,  that  there  was  Buf!i- 
cient  evidence  to  CBtabliHli  the  due  execution  and  delivery  of  the  deed  to 
Ronald.  The  copy  having  been  received  in  evidence  without  objection,  it  wan 
too  late  to  object  to  its  adminaibility.     Strong,  J.,  dubitnutr. 

Appeal  allowed  with  costs,  and  a  verdict  directed  to.be  entered  for  plain- 
tiffs. 

McDonell  v.  McMaster.— 22nd  .Tune,  lH>ir>. 

4.  Titlo  to  liinil — Old  <;mnt — Loss  of  ori<;iiml  .survL-yH — Stiirtiiiii 

{nnnt  to  defiiit,'  metes  and  Itounds,  how  ascertnined, 
■See  BOUNDARY,  3. 

5.  Action  for  recovery  of  land — Conveytmce  hi/  Inhshaml,  to  vlfr. 

st't  (ifiule  a»  frmulnlcnt  —  SftitcuwDt  in  plead im/s  us  la 
possession  in  wife — S(de  hi/  sherijf  iih  ogninst  haslxind — 
Iri'ei  pilar  it  ie»  in — Iridl  of  action  after  plcadivijs  maiv- 
f (lived  on  demurrer. 

The  respondent  (the  plaintiff),  Charles  Magee,  brought  an  action  of  eject- 
mt^nt  in  the  High  Court  of  Justice  for  Ontario,  Chancery  Division,  against 
the  appellant,  Annie  Kane,  and  her  husband,  James  Kane,  to  recover  posses- 
sion of  lot  number  11  on  the  west  side  of  Nicholas  street,  in  the  city  of  Ottawa. 
The  case  was  tried  at  Ottawa  before  the  Honourable  Mr.  Justice  Ferguson, 
who,  after  hearing  the  evidence  and  argument  of  counsel,  reserved  his  decision, 
and  afterwards  gave  judgment  in  favour  of  the  plaintiff  against  the  defendants 
for  possession  of  the  land  in  (luestion.  The  facts  of  the  case  will  be  found 
fully  reported  in  \\  Ont.  R.  220. 

The  defendant,  Annie  Kane,  thereupon  appealed  direct  to  the  Court  of 
Appeal,  which  Court  affirmed  the  judgment  of  his  lordship. 
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The  jndftment  of  the  Court  of  Appeal  whh  lU-livorcnl  by  nnrtoii,  J.: — He 
wiiB  of  opinion  tliat  Mi'h.  Kant<,  having  lH>en  treatcrl  uh  hui'M«-lf  Imvintt  poit8L>fi> 
Hion,  had  thu  Hanie  ri^lil  to  ilcfi'iul  tliu  poMeflHion  thuH  iittributud  to  hur  aH  if  a 
Htrun^er  to  tlie  plainlilT  and  not  Inn  wifo.  Hulu  141  made  it  untVicient  for  her 
to  Htato  by  way  of  ciefcnue  that  shu  wuh  in  poMHoHMion,  and  diHponHed  with  a 
plea  of  titlu  (in  hur  part,  nnleaa  liur  dufenco  depended  uikiii  an  iMpiilable  OHtato 
or  riyht,  or  iink-Mn  »in;  claimed  relief  iiiMjn  any  eipntable  ^ruiind.  Her  defence 
wail  partly  of  tlie  character  wliicli  Imd  to  be  Hpecnilly  net  out,  aile^;inK  irroijn- 
laritieu,  or  faultu  of  oniiHttion  and  uommiiiHion  in  tiie  conduct  of  the  xhcritf, 
in  the  conduct  of  tho  sale  uuder  ^j. /«.  against  James  Kane;  but  without 
doubting  the  correctnesH  of  the  view  taken  of  the  alloueil  actH  and  oiniwHionH, 
Mrtt.  Kano  could  not  be  heard  to  criticiue  tiiose  proceedings  ;  an  far  nn  mIio 
wua  concerned  the  plaiutitl  owned  the  interest  profesaed  to  be  conveyed  by 
the  HhoritT,  and  that  included  whatever  ri^ht  her  huHband  had  to  poHHcsflion 
of  the  property,  Tlio  contort,  tiierefore,  turned  on  the  sulliciency  of  the 
evidence  concerning  the  titlu  of  James  Kane.  There  waa  no  direct  evidence, 
but  HuHicient  was  ahown  to  enable  tlie  iiiaintiff  to  recover,  in  the  ahHeiiCo  of 
any  title  in  Mrs.  Kane,  in  the  proceediuLis  and  adjudication  in  tiie  former 
action  between  the  plaintiff  and  Mra.  Kane,  in  wiiich  the  conveyance  from 
James  Kane  to  his  wife  was  declanMl  fraudulent  and  void  inider  l.H  VAi/..  o.  .">. 
Tim  plaintiff's  position  at  the  trial  after  production  of  these  proceedin^is  was 
the  same  as  if  he  had  put  in  evidence  the  patent  from  the  Cro.vn  to  James 
Kane  and  then  provecl,  as  he  did,  his  actpiJHition  of  James's  interest  in  the 
land.  The  plaintitT  did  not.  on  the  evidence,  reiiuiroto  resort  to  the  juilt^ment 
on  the  demurrer,  but  Mr.  Justice  IJurton  did  not  wish  to  be  understood  as 
intimating  any  doubt  of  the  correctness  of  that  judjjment.  The  tjravamen  of 
the  demurrer  was  that  the  statement  did  not  allege  title  in  James  Kane.  It 
did  allege  the  former  action  and  judgment,  but  their  bearing  on  the  udmisHion 
of  title  in  James  was  not  so  apparent  as  it  might  have  been.  An  application 
such  a.H  that  in  I'liilippii  v.  Philippn,  4  Q.  B.D.  \'il,  might  have  led,  as  in  that 
case,  to  a  better  statement  being  ordered,  but  that  is  a  very  different  thing 
from  holding  the  pleading  bad  on  demurrer. 

In  his  view  of  the  evidence,  it  became  unnecessary  to  express  any  opinion 
on  the  application  of  decisions  like  .Tohmusoa  v.  Bonkote,  2  Ch.  D.  2118. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  that  although 
Anne  Kane  might  set  up  the  irregularities  and  defects  in  the  sheriff's  sale  her 
allegations  were  such  that  she  cci''d  not  do  so  without  nmkini.'  the  sheriff  a 
party  ;  but  the  findings  of  the  learned  Judge  who  tried  the  action  on  the 
question  of  irregularity  and  of  value  wore  correct.  The  proof  of  title  also  was 
suflicient ;  and  the  appeal  should  therefore  be  dismissed. 

Present:  Ritchie,  C.J.,  and  Strong,  Tascliereau  and  Gwynne,  .TJ. 

Kane  v.  Ma^ee.— 4th  December,  18S<.». 

Election — Clerical  undue  influence. 

Held,  that  the  election  of  a  member  for  the  House  of  Commons  guilty  of 
clerical  undue  infiaenoe  by  hia  agents  is  void.  That  sermons  and  threats  by 
certain  parish  priests  of  the  county  of  Charlevoix  amounted  in  this  case  to 
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Hutu  of  nudne  ititluence,  and  wliere  ii  contravention  of  the  \)M\\  •ection  of  the 
Dominion  Klcctiou*  Aot,  1H74. 

'  /Vr  Kitdiie,  .1.  :  A  oli'rjjyniiin  lmn  m)  ri>»l)t.  in  the  pulpit  or  out,  by  throat- 
enint;  nny  dAmii)<e,  ttiniponil  or  Hpiritual,  to  roHtrftin  the  hbcrty  of  a  votur  no 
lifi  to  ••,f)ni[)iil  him  into  v Jtinn  or  abstaining  from  voting  otlierwine  than  ivm  Ih> 
freely  wilU, 

Charlevoix  Election  Case,  Braisard  v.  Langevin.— i.  H*)- 


•> 


Ailiii inHihilltif  of  r('S/ton<fi'nt'n  erUlevce  (P.Q.) — Mtiltipllritff  of 
r/uif'if«'H — Rriht'i'i/  <ni<l  undue,  infliipurc — Afjenry — J)t'i.n/:- 
Ivfj  (/n  nomination  (ind  pollimj  ilm/s. 

Tlio  |)etition  wttH  in  the  nsual  form,  chari{in>{  bribery  and  corruption  on 
behalf  of  reHpoiuIuiit  and  of  liisajieiitH;  and  truatin){  by  rt(H[)ond(3nt'H  ai{entft 
on  the  nomination  and  pollin;{  divyu.  In  the  bill  of  particulars  the  pctitir)ni>r4 
forintdatod  ninuty-ui^ht  ditferont  char>{eH,  but,  in  appeal,  thuy  only  inxiHti'd 
upon  seventeen  char^{t•H,  seven  of  which  attaclu-d  i)ernonally  to  the  ilefoiulaiit, 
and  ten  to  his  at^entn.  The  respondent  was  examined  on  liia  own  behalf,  and 
there  were,  in  all,  2H0  witnosHeH  hoard. 

The  judf^mont  of  the  Superior  Court  of  the  District  of  Montreal,  dismiss- 
ing the  petition  on  alUthe  char){es,  was  unanimously  attlrmed,  except  as  to 
the  charge  of  bribery  and  undue  intluenoe  by  one  Robert,  hereafter  more 
particularly  referred  to. 

It  was  Held,  1st.  That  the  evidence  of  a  candidate  on  his  own  behalf, 
in  the  provinoo  of  (Quebec,  is  admissible. 

2nil.  That  when  a  multiplicity  of  char^jes  of  corrupt  practices  are  brouyht 
ai^iiinst  a  candidate,  or  his  aj^ents,  each  charge  should  be  treated  as  a  separate 
chart(e,  and,  if  proved  by  one  witness  only,  and  rebutted  by  another,  the 
united  woij^ht  of  their  testimony,  without  accompanyiuf^  or  collateral  circum- 
stances to  aid  the  court  in  its  appreciation  of  the  contradictory  statements, 
cannot  overcome  the  effect  of  the  evidence  in  rebuttal,  and  that,  in  such  a  case, 
the  candidate  is  entitled  to  the  presumption  of  innocence  to  turn  the  scale  in 
his  favour. 

3rd.  That  drinkinj?  on  the  nomination  or  poUint?  day  is  not  a  corrupt 
practice  sufficient  to  void  an  election,  unless  the  drink  is  j^iven  by  an  at.'ent  on 
account  of  the  voter  haviufj  voted  or  being  about  to  viite:  39  V.  c.  It.  s.  01  (D.), 
compared  with  17  &  18  V.  c.  102,  bs.  4,  23  &  M  (Imp.). 

4th.  That  a  candidate,  charj;ed  by  his  opponent  with  having  no  influence, 
is  not  guilty  of  a  corrupt  practi-,0,  if,  in  a  public  speech,  in  reply  to  the  attack, 
he  states  "  that  he  had  had  influence  to  procure  more  appointments  for  the 
electors  of  the  county  than  any  member." 

The  evidence  on  the  Kobert  charge  was  to  the  following  effect :  Robert, 
long  before  the  election  was  thought  of,  together  with  members  of  his  family 
(tlie  Pare  familyl,  exhibited  a  strong  de^^ire  to  obtain  an  employment  for  his 
brother-in-law,  one  Kdward  Honor6  Ouellette.  Robert,  being  a  political  sup- 
porter, a  client  and  a  personal  friend  of  Mr.  Laflamme,  asked  him  on  different 
occasions  if  he  could  procure  his  brother-in-law  (Ouellette)  a  place.     The  first 
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time  he  spoke  to  him  with  reference  to  it  was  about  a  year  previous  to  the 
election  ;  but  he  did  not  gay  anything  to  liini  on  that  occasion  about  his  father 
in-hiw  (Pare).  IJobert's  evidence  on  this  part  of  the  case  then  >,'oe»  on  as 
follows:  "  Q.  On  wliat  occasion  did  you  sj)eak  to  him  (Mr.  Latlanime)  about 
it  ?  A.  It  was  when  the  question  of  an  election  arose  that  I  spoke  to  hint 
about  it.  Q.  Last  fall  ?  A.  Yes.  Q.  What  was  the  date  at  which  you  spoke 
to  him  regardiuf^  the  Pare  family  ?  A.  I  cannot  positively  say,  but  it  was  four 
or  five  weeks  before  there  was  question  of  the  election.  It  was  then  spoken  of 
in  the  county  and  out  of  the  county.  Q.  That  was  during  the  election?  A. 
Yes.  Q.  At  all  events,  it  was  at  the  time  the  election  was  spoken  of  ?  A.  Yes. 
Q.  What  did  you  say  to  him  regardinj^  your  brother-in-law  and  your  father- 
in-law?  A.  I  went  to  see  Mr.  Laflamme  on  different  occasions,  when  I  had 
some  accounts  to  give  him  to  collect,  and  I  said  to  him :  '  It  would  greatly 
please  the  Pare  family  if  you  could  procure  a  place  for  my  brother-in-law.' 
Q.  Did  j'ou  say  to  Mr.  Laflamme  in  what  way  it  would  please  the  Pare 
family  ?  A.  I  said  this  to  him  :  '  It  might,  perhaps,  prevent  them  from  voting 
at  the  coming  election.'  Q.  When  you  told  Mr.  Laflamme  that  the  Part- 
family  could  be  useful  to  him  by  not  voting,  what  did  Mr.  Laflammo  say  ? 
A.  He  simply  told  me  '  that  he  would  think  of  me,  and  that  if  a  vacancy 
occurred,  he  would  do  his  best  for  me.'  Mr.  Laflamme,  on  the  other  hand, 
states  :  '  He  (Robert)  had  asked  me,  not  during  th«  election,  but  many  months 
before,  I  believe,  so  far  as  my  memory  goes,  a  year  before  there  was  any  talk 
of  an  election,  to  try  and  secure  some  office  or  occupation,  with  a  slight 
remuneration,  for  his  brother-in-law  (Mr.  Ouellette).  I  told  him  that  I  would 
consider  his  claims  ;  that  he  was  one  of  my  best  supporters ;  and,  if  I  saw  any 
occasion  where  it  would  be  possible  for  me  to  support  his  claim,  I  would  do 
so.  The  thing  remained  in  that  way;  and  previous  to  tiie  election  particu- 
larly, there  was  never  one  word  said  or  breathed  on  that  subject  between  Mf. 
Robert  and  myself.  I  never  asked  him  to  use  this  promise,  and  never 
iutendeel  to  do  so;  it  was  merely  because  he  was  a  personal  friend  of  mine 
and  a  man  of  respectability  and  importance  that  I  promised  to  consider  his 
claim,  as  I  was  justified  as  the  representative  of  the  county  in  doing.' " 
Evidence  w.is  given  that  Robert  attended  three  or  four  meetings  of  respond- 
ent's committee,  organized  at  Lachine;  that  he  checked  lists  and  reported  his 
acts  to  some  of  the  members  of  the  committee.  Before  the  election,  Robert 
repeated  to  the  Pare  family  what  had  taken  place  between  him  and  Mr. 
Laflamme.  At  the  time  of  the  election,  Robert,  while  conversing  with  the 
Pares  in  the  famih'  circle,  was  informed  by  one  of  them  "  they  would  vote  for 
Girouard  (the  defeated  caudidate)  but  that  they  would  not  make  use  of  their 
influence."  He  then  told  them  "  Do  as  you  please;  they  will  use  your  votes  as 
an  objection  to  giving  Mr.  Ouellette  a  place."  This  conversation  was  not 
reported  by  Robert  to  any  member  of  the  respondent's  committee. 

Held,  1.  That  the  respondent,  having  a  perfectly  legitimate  motive  in 
promising  Robert  to  try  and  get  an  office  for  his  brother-in-law — his  desire  to 
please  a  political  friend  and  supporter— was  not  guilty  of  a  corrupt  act  in 
making  such  promise;  and  further,  that  the  act  of  Robert,  in  relation  to  the 
votes  of  the  Pare  fam'ly,  even  if  a  corrupt  one,  was  not  committed  with  the 
knowledge  and  consent  of  the  respondent. 
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2.  That  whether  Robert  was  respondent's  a«ent  or  not,  the  conversations 
which  took  place  between  him  and  the  Par6  family  do  not  sufficiently  show  a 
corrupt  intent  on  his  part  to  influence  their  vote,  and  that  he  is  not  guilty  of 
bribery  or  undue  influence  within  the  meaning  of  the  statute. — (Richards,  C.J., 
and  Strong,  J.,  dissentmg). 

Per  Richards,  C.J.,  and  Strong,  J. — There  was  sufficient  evidence  to 
declare  Robert  to  be  one  of  respondent's  at,'ents.     (Henry,  J.,  dissenting). 

Jacques  Cartier  Electicn  Case,  Somerville  v.  Laflamme.— ii.  216. 

3.  Preliniinaiy  objections — Appeal  on. 

See  JURISDICTION,  7. 

4.  Dominion  Parliament,  lylenary  iwioers  of  legislatioii  of — The 

Dominion  Controverted  Elections  Act,  1874 — Jurisdiction 
of  Provincial  Swperior  Courts — Power  of  Dominion  Par- 
liament to  alter  or  add  to  civil  rights — Procedure — British 
North  America  Act,  18G7,  ss.  18,  41,  01,  s-sn.  13  &  11  of 
B.  92,  and  ss.  101  cf;  l.?9 — Dominion  Court. 

The  Dominion  Parliament,  by  "  The  Dominion  Controverted  Elections 
Act,  lf-7l,"  imposed  on  the  Provincial  Superior  Courts  and  the  judges  thereof 
the  d'.'  >  of  trying  controverted  elections  of  members  of  the  House  of  Commons. 
After  tne  general  elections  of  1878,  the  respondent  tiled  an  election  petition  in 
the  Superior  Court  for  Lower  Canada,  against  the  return  of  the  appellant 
as  the  duly  elected  member  for  the  electoral  district  of  Montmorency  for  the 
House  of  Commons.  The  appellant  objected  to  the  jurisdiction  of  the  court 
lield  by  Mereditli,  C.J.,  on  the  ground  that  "The  Dominion  Controverted 
jilections  Act,  1874,"  was  ultra  vires. 

Held,  affirming  the  judgment  of  Meredith,  C.J.,  1st.  That  "The  Dominion 
Controverted  Elections  Act,  1874,"  is  not  ultra  vires  of  the  Dominion  Parlia- 
ment, and  wliether  the  Act  established  a  Dominion  Court  or  not,  the  Dominion 
Parliament  had  a  perfect  right  to  give  to  the  Superior  Courts  of  the  respective 
provinces,  and  the  judges  thereof,  the  power,  and  impose  upon  them  the  duty, 
of  trying  controverted  elections  of  members  of  the  House  of  Commons,  and 
did  not,  in  utilizing  existing  judicial  officers  and  established  courts  to  discharge 
the  duties  assigned  to  them  by  that  Act,  in  any  particular,  invade  the  rights  of 
the  local  legislatures. 

2.  That  upon  the  abandonment  by  the  House  of  Commons  of  the  jurisdic- 
tion exercised  over  controverted  elections  without  express  legislation  thereon, 
the  power  of  dealing  therewith  would  fall,  ipso  factu,  within  the  jurisdiction  of 
the  Superior  Courts  of  the  provinces  by  virtue  of  the  inherent  original  juris- 
diction of  such  courts  over  civil  rights. 

3.  That  the  Dominion  Parliament  has  the  right  to  interfere  with  civil 
rights,  when  necessary  for  the  purpose  of  legislating  generally  and  effectually 
in  relation  to  matters  confided  to  the  Parliament  of  Canada. 
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4.  Per  Ritchie,  C.J.,  and  Taschereau  and  G-wynne,  JJ. — That  "The 
Dominion  Controverted  Elections  Act,  1874,"  estabhshed,  aa  the  Act  of  1873 
did,  as  respects  elections,  a  Dominion  Court. 

Montmorency  Election  Case,  Yalin  v.  Langlois.-iii.  1. 

[The  Judicial  Committee  of  the  Privy  Council  refused  leave  to  iqipeul  in 
this  case.  On  the  general  question  as  to  the  class  of  cases  in  wliicli  the 
•Tudiciiil  Committee  would  grant  leave  to  appeal.  Lord  Selborne  expressed 
liimst-lf  aa  follows  : 

"  It  has  been  rendered  necessary,  by  the  lejjislation  which  lias  taken 
place  in  tiie  colony  to  make  a  special  application  to  the  Crown  in  yuch  a  case 
for  leave  to  appeal ;  and  their  lordships  have  decided  on  a  former  occasion 
that  a  special  application  of  that  kind  should  not  be  lightly  or  very  easily 
granted  ;  that  it  is  necessary  to  show  both  that  this  matter  is  one  of  import- 
ance and  also  that  there  is  really  a  substantial  ([uestion  to  be  determined.'' 
5  App.  Cases,  117.] 

5.  The  Dominion  Controverted  Elections  Act,  1S74,  s.  S,  s-s.  2 — 
Cross  petition — Delay  for  prcsentinf). 

V.  (the  appellant),  the  sittinji  member,  against  whom  an  election  petition 
had  been  filed  by  L.  (the  respondent),  an  unsuccessful  candidate,  presented  a 
cross-petition  under  s.  8,  s-s.  2,  of  the  Dominion  Controverted  Elections  Act, 
1874,  alleging  that  L.  was  guilty,  as  well  by  himself  as  by  his  agent,  with  his 
knowledge  and  consent,  of  corrupt  practices  at  the  said  election.  This  cross- 
petiiion  was  not  filed  within  thirty  days  after  the  publication  in  the  Canada 
Gazette  of  the  return  to  the  writ  of  election  by  the  clerk  of  the  Crown  in 
Chancery,  but  within  the  delay  mentioned  in  the  last  part  of  said  s-s  2,  s.  8, 
viz. :  fifteen  days  after  the  service  of  the  petition  upon  V.,  complaining  of  his 
election  and  return.  The  cross-petition  was  met  by  a  preliminary  objection, 
maintained  by  Meredith,  C.  J.,  alleging  that  it  was  filed  too  late. 

Held,  on  appeal,  that  the  sitting  member  cannot  file  a  cross-petition, 
within  the  delay  of  fifteen  days  mentioned  in  the  last  part  of  said  s-s.  2  of  s.  8, 
against  a  person  who  was  a  candidate  and  is  a  petitioner. 

Per  Fournier,    Taschereau   and   Gwynne,  JJ. — The  said  extra  delay  of 
fifteen  days  is  given  only  when  a  petition  has  been  filed  against  the  sitting 
member,  alleging  corrupt  practices  after  the  return.    (Henry,  J.,  dissenting.) 
Montmorency  Election  Case,  Valin  v.  Langlois.— iii.  90. 

G.  Controverted  Elections  Act,  1874— Gifts  mul  sahseript ions  for 
charitidAe  purposes — Pnyment  of  ajvbst  debt  without  refer- 
ence to  election,  not  bribery. 

Held,  1.  That  if  gifts  and  subscriptions  for  charitable  purposes  made  by 
a  candidate  who  is  in  the  habit  of  subscribing  liberally  to  charitable  purposes, 
are  not  proved  to  have  been  offered  or  made  as  an  inducement  to,  or  on  any 
condition  that,  any  body  of  men,  or  any  individual,  should  vote  or  act  in  any 
way  at  an  election,  or  on  any  express  or  implied  promise  or  undertaking  that 
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such  body  of  men,  or  individual,  would,  in  conseciuence  of  such  ^ift  or 
subscription,  vote  or  act  in  respect  to  any  future  election,  then  such  fjifts 
or  subscriptions  are  not  a  corrupt  practice,  within  the  nieiinin;,'  of  that  expres- 
sion as  defined  by  the  Election  and  Controverted  Elections  Acts,  1874. 

2.  That  the  settlement  by  payment  of  a  just  debt  by  a  candidate  to 
an  elector  without  any  reference  to  the  election,  is  not  a  corrupt  act  of  bribery, 
and  especially  so  when  the  candidate  distinctly  swears  he  never  asked  the 
elector's  support,  and  the  elector  says  he  never  promised  it  and  never  gave  it. 
Taschereau  and  Gwynne,  JJ.,  doubtiuf^  whether  the  transactions  proved  were 
not  within  the  prohibitory  provisions  of  tlie  Act. 

South  Ontario  Election  Case,  McKay  v.  Glen.— iii.  041. 

7.    Elect  ion  appeal,  notice  of  setthuj  (hncn  for  hearing — Power  of 
Ji'.dije  who  ,    '    '  the  petifioii  to  grarit  an  extension  of  time 
for  (jiving  such  notice — (S'.  cC-  L\  C.A.  «.  4-^ — Supreme  Court 
Rules,  56,  09. 

On  a  motion  to  quash  the  appeal  on  behalf  of  the  respondent,  on  the 
,^'round  that  tlie  appellant  had  not,  within  three  days  after  the  Rej^istrar  of 
the  court  had  set  down  the  matter  of  the  petition  for  hearing,  given  notice 
in  writing  to  the  respondent,  or  his  attoi.»cy  or  agent,  of  such  setting  down, 
nor  applied  to  and  obtained  from  tlie  judge  who  tried  the  petition  fnrther 
time  for  giving  such  notice,  as  required  by  the  48th  section  of  the  Supreme 
and  Exchequer  Court  Act. 

Held,  that  this  provision  in  the  statute  was  imperative  ;  that  the  giving 
of  such  notice  was  a  condition  precedent  to  the  exercise  of  any  jurisdiction 
by  the  Supreme  Court  to  hear  the  appeal ;  that  the  appellant  having  failed 
to  comply  witli  the  statute,  the  court  could  lOt  grant  relief  under  llules  50 
or  ()!( ;  and  that  therefore  the  appeal  could  i.  t  be  then  heard,  but  must  be 
struck  off  the  list  of  appeals,  with  costs  of  the  laotion. 

Subsequent  to  this  judgment,  the  appellant  applied  to  the  judge  who 
tried  the  petition,  to  extend  the  time  for  giving  the  notice,  whereupon  the 
said  judge  granted  the  application  and  made  an  order,  "  extending  the  time 
for  giving  the  prescribed  notice  till  the  10th  day  of  December  then  next." 
The  case  was  again  sot  down  by  the  Registrar  for  hearing  by  the  Supreme 
Court  at  the  February  session  following,  being  the  nearest  convenient  time, 
and  notice  of  such  setting  down  v.'as  duly  given  within  the  time  mentioned 
in  the  order.  The  respondent  thereupon  moved  to  dismiss  the  appeal,  on  the 
ground  that  the  appellant  unduly  delayed  to  prosecute  his  appeal,  or  failed  to 
bring  the  same  on  for  hearing  at  the  next  session,  and  that  the  judge  who  tried 
the  petition  had  no  power  to  extend  the  time  for  giving  such  notice  after  the 
three  days  from  the  tirst  setting  down  of  the  case  for  hearing  by  the  Registrar 
of  this  court. 

Held,  that  the  power  of  the  judge  who  tried  the  petition  to  make  an 
order  extending  the  time  for  giving  such  notice  is  i  general  and  exclusive 
power  to  be  exercised  according  to  sound  discretion,  and  the  judge  having 
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made  such  an  order  in  this  case,  tlie  appeal  carae  properly  before  the  court  for 
hearini^.     Taschereau,  J.,  dissentint^. 

North  Ontario  Election  Case,  Wheeler  v.  Gibbs.— iii.  374. 

8.  The  Dominiun  Eleet'wni^  Act,  1S74,  ss.  00  A  08 — Hiriiuj  a 

team  to  l>ring  voter  to  poll  a  corrupt  practice — "  Wilfid" 
o fence — Advance  of  moneij  irhen  not  made  in  order  to 
induce  voter  to  procure  the  return  of  the  candidate  not 
briber  ij. 

As  to  tlie  case  of  one  J.  F.  G.,  the  charge  was  that  the  respondent  bribed 
him  by  the  payment  of  a  promissory  note  for  $89.  Tlie  evidence  showed 
J.  F.  G.  had  been  canvassing  for  respondent  a  long  tmie  before  the  nott  fell 
due,  and  had  always  supported  him.  He  was  on  his  way  to  retire  his  note, 
which  was  overdue,  or  falling  due  that  day,  when  respondent  asked  him  to 
canvass  that  day,  and  promised  to  send  him  into  town  and  have  the  note 
arranged  for  iiim.  At  the  same  time  J.  F.  G.  was  negotiating  for  a  loan  on  a 
mortgage  to  respondent,  and  it  was  at  lirst  stipulated  that  the  amount  of  this 
note  should  be  taken  out  of  the  mortgage  money.  The  ugent  of  the  respondent, 
after  the  election,  at  the  request  of  J.  F.  G.,  paid  the  mortgage  money  in  full 
and  allowed  the  matter  of  the  note  to  stand  until  J.  F.  G.  could  see  respondent. 
J.  F.  G.  stated  that  neither  the  note  nor  the  mortgage  transaction  influenced 
him  in  any  way,  and  that  he  had  to  pay  the  note  and  did  not  expect  respondent 
to  make  him  a  present  of  it. 

Held,  that  the  evidence  did  not  show  that  the  advance  of  money  was 
made  in  order  to  induce  J.  F.  G.  to  procure,  or  to  endeavour  to  procure,  the 
return  of  the  respondent,  and  was  not,  therefore,  bribery  within  the  meaning 
of  s-s.  3  of  s.  C)2  of  the  Dominion  Elections  Act,  1874. 

As  to  the  case  of  one  M.,  the  evidence  showed  that  M.'a  team  was  hired 
some  days  before  the  opening  of  the  poll  by  C,  an  agent  of  the  respondent,  for 
the  purpose  of  bringing  two  voters  to  the  polls.  M.  went  for  the  voters, 
returned  the  day  previous  to  the  voting  day  without  the  voters  and  was  paid 
fifteen  dollars. 

Held,  that  the  term  "six  preceding  sections"  in  the  !)8th  section  of  "The 
Dominion  Elections  Act,  1874,"  means  the  six  sections  immediately  preceding 
the  !18th,  and,  therefore,  the  hiring  of  a  team  to  convey  voters  to  the  polls, 
prohibited  by  the  96th  section,  was  a  corrupt  practice  within  the  meaning  of 
the  ySth  section.     (Henry,  J.,  dissenting). 

Selkirk  Election  Case,  Young  v.  Smith.— iv.  4<I4. 

9.  Bribery — proviise  to  pay  legal  expenses  of  a  voter,  ivho  is  a 

professional  public  speaker — The  Dominion  Elections  Act, 
1874,  a-s.  d,  s.  02. 

Appeal  from  a  judgment  of  Armour,  J.,  holding  that  appellant  had 
employed  and  promised  to  pay  the  expenses  of  one  H.,  a  voter,  who  was  a 
lawyer  and  a  professional  public  speaker,  and,  therefore,  was  guilty  of  bribery 
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within  the  meaniiif^  of  s-s.  3  of  s.  92  of  The  Dominion  Electiong  Act  of  1874. 
The  evidence  as  to  af?reement  entered  into  between  H.  and  appellant  was  con- 
tradictory. It  was  admitted,  however,  that  H.  addressed  the  meetings  in  the 
interest  of  the  appellant,  and  during  the  time  of  the  election  made  no  demand 
for  expenses,  except  on  one  occasion,  when  attending  a  meeting  and  fin  ling 
himself  without  money  he  asked  for  and  received  the  sum  of  $1.50  for  the  pur- 
pose of  paying  the  livery  bill  of  his  horse. 

Held,  that  the  weight  of  evidence  showed  that  the  appellant  only  promised 
to  pay  H.'s  travelling  expenses,  if  it  were  legal  to  do  so,  and  such  promise  was 
not  a  breach  of  s-s.  3  of  a.  92  of  The  Dominion  Elections  Act,  1871.  Tas- 
chereau  and  Gwynne,  JJ.,  dissenting. 

Per  Fournier,  J. — Candidates  may  legally  employ  and  pay  for  the  expenses 
and  services  of  canvassers  and  speakers,  provided  the  agreement  be  not  a  col- 
ourable one  intended  to  evade  the  bribery  clauses  of  the  Act. 

Per  Taschereau  and  Gwynne,  JJ. — Such  a  payment  would  be  illegal. 

North  Ontario  Election  Case,  Wheeler  v.  Gibbs.— iv.   180. 

10.  Kledloii  petition — Supreme   Court  Act,  .s  .'f.'i. —  R'i<ilit  to  snxl 

back  record  for  further  adjudication — BvUxry — Appcah 

from  findings  upon  matters  of  fact — Insaflicicncy  of  return 

of  election  expenses — Personal  expenses  of  candidates  to  he 

included. 

The  original  petition  came  before  Mr.  Justice  McCord  for  trial,  and  was 
tried  by  him  on  the  merits,  subject  to  an  objection  to  his  jurisdiction.  The 
learned  judge,  having  taken  the  case  en  delibJn-,  arrived  at  the  conclusion  that 
lie  had  no  jurisdiction,  declared  the  objection  to  his  jurisdiction  well  founded, 
and  "  in  consequence  the  objection  was  maintained,  and  the  petition  of  the  peti- 
tioner was  rejected  and  dismissed."  This  judgment  was  appealed  from,  and 
the  now  respondent  under  section  48  of  the  Supreme  Court  Act,  limited  his 
appeal  to  the  question  of  jurisdiction,  and  the  Supreme  Court  held  that  Mr. 
Justice  McCord  had  jurif  lictiou,  and  it  was  ordered  that  the  record  be 
transmitted  ta  the  proper  oflicer  of  the  lower  court  to  have  the  said  cause 
proceeded  with  according  to  law.  The  record  was  accordingly  sent  to  the  pro- 
thonotary  of  the  Superior  Court  at  Montmagny.  Mr.  Justice  McCord,  after 
having  offered  the  counsel  of  each  of  the  parties  a  re-hearing  of  the  case,  pro- 
ceeded to  render  his  judgment  on  the  merits  and  declared  the  election  void. 
The  respondent  then  appealed  to  the  Supreme  Court,  and  contended  that  Mr. 
Justice  McCord  had  no  jurisdiction  to  proceed  with  the  case. 

Held,  that  the  Supreme  Court,  on  the  first  appeal,  could  not,  even  if  the 
appeal  had  not  been  limited  to  the  question  of  jurisdiction,  have  given  a 
decision  on  the  merits,  and  that  the  order  of  this  court  remitting  the  record 
to  the  proper  oflicer  of  the  court  below  to  be  proceeded  with  according  to  law, 
gave  jurisdiction  to  Mr.  Justice  McCord  to  proceed  with  the  case  on  the 
merits,  and  to  pronounce  a  judgment  on  such  merits,  which  latter  judgment 
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wiiK  proiJerly  appealable  under  section  IS,  Supreme  Court  Act.     (Foiirnier  and 
Henry,  JJ.,  dissenting). 

The  cliarj^e  upon  which  this  appeal  was  principally  decided  was  that  of 
the  reepondent's  bribery  of  one  David  Asaelin.  The  learned  jndue  who  tried 
the  casf  f<jund,  as  a  matter  of  fact,  that  the  appellant  had  underhamlfdly 
slipped  into  Asselin's  pocket  ^.5  for  a  pretended  purpose,  that  was  not  even 
mentioned  to  the  recipient ;  that  this  amount  was  not  included  in  the  published 
return  of  his  e.xpenses  as  re(]uired  by  the  Election  Act,  and  this  payment  was 
bribery. 

Held,  that  an  Appellate  Court  in  election  cases  ought  not  to  reverse,  on 
mere  mutters  of  fact,  the  findings  of  the  jud^je  who  has  tried  the  petition, 
unless  the  court  is  convinced  beyond  doubt  that  liis  conclusions  are  erron- 
eous, and  that  the  evidence  in  this  case  warranted  the  finding  of  the  court 
below,  that  appellant  had  been  guilty  of  personal  bribery. 

I'll-  Taschereau,  J. — The  personal  expenses  of  the  candidates  should  be 
included  in  the  statement  of  election  expenses  reijuired  to  be  furnislied  to  the 
returning  officer  under  ii?  V.  c.  !),  s.  12,3.  (Fournier  and  Henry,  JJ.,  expressed 
no  opinion  on  the  merits.  The  judgment  of  McCord,  J.,  on  the  other  cUai'ges 
was  also  aiiirmed.) 

Bcllechase  Election  Case,  Larue  v.  DeslaurieFS.-  v.  1)1. 

11  The  Dorninivn  Elections  Act,  J<'^'74,  «<"<•  <*>'-,  '*>'■-'',  <-^'  ^'4 — I'i'bltc 
2M'(ive — (■olourahle  empl(>ifmetit — Liability  of  candidate  for 
tlir  (ids  of  licrsons  einployed  by  agent— Bribery. 

On  a  char(,'e  of  bribery  against  one  T.  and  one  A.,  upon  which  this  appeal 
was  decided,  the  judge  who  tried  the  petition  found  as  a  fact  that  A.  had  been 
directed  by  T.,  an  admitted  agent  of  the  respondent,  to  employ  a  number  of 
persons  to  act  as  policemen  at  one  of  the  polling  places  in  the  parish  of  Bay 
St.  Paul,  on  the  polling  day,  and  had  bribed  four  voters  previously  known  to 
be  supporters  of  the  appellant  by  giving  them  $2  each,  but  held  that  A.  was  not 
agent  of  the  respondent,  and  therefore  his  acts  could  not  void  the  election. 

Held,  on  appeal,  thatna  there  was  no  excuse  or  justification  for  employing 
these  voters,  tlieir  employment  was  merely  colourable,  and  these  voters  having 
changed  their  votes  in  consequence  of  the  moneys  so  paid  to  them,  and  the 
sitting  member  being  responsible  alike  for  the  acts  of  A.,  the  sub-agent,  as 
for  the  acts  of  T.,  the  agent,  and  they  having  been  guilty  of  corrupt  practices, 
the  election  was  void.  Taschereau  and  Gwynne,  JJ.,  holding  that  A.,  thesub- 
ageut  alone,  had  been  guilty  of  bribery. 

Charlevoix  Election  Case,  Cimon  v.  Peri'ault.— v.  138. 

12.  Ballots—Scrutiny— 37  V.  c.  0,  ks.  J,.^,  .fj,  r,.',  A  80-41  V. 
c.  0,  ss.  5,  G  <.(•  10 — Effect  of  ncijlect  <f  duty  by  a  depnty- 
returninrj  ofjicer — 17  V.  c.  lu,  ss.  04  d.'-  00  —  Recrimin- 
atory case. 

In  ballot  papers  containing  the  names  of  four  candidates,  the  following 
ballots  were  held  valid :  1.   Ballots  containing  two  crosses,   one  on  the  line 
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above  tlie  first  name,  and  one  on  the  line  above  the  second  name,  valid  for  the 
two  first  named  candidates ;  2.  Ballots  containing  two  crosses,  one  on  the  line 
above  the  first  name  and  one  on  the  line  dividing  the  second  and  third 
compartments,  valid  for  the  first  named  candidate  ;  3.  Ballots  containing  pro- 
perly made  crosses  in  two  of  the  compartments  of  the  ballot  paper,  with  a 
slight  lead  pencil  stroke  in  another  compartment ;  4.  Ballots  marked  in  the 
proper  compartments  thus  x.  The  following  ballots  were  held  invalid  :  1. 
Ballots  with  a  cross  in  the  right  place  ou  the  back  of  the  ballot  paper,  instead 
of  on  the  printed  side  ;  2.  Ballots  marked  with  an  x  instead  of  a  cross. 

On  a  recount  before  the  County  Court  Judge,  J.,  the  appellant,  who  had 
a  minority  of  votes  according  to  the  return  of  the  returning  offtcer,  was  declared 
elected,  all  the  ballots  cast  at  three  polling  districts,  in  which  the  appellant 
had  polled  only  331  votes  and  the  respondent,  B.,  345,  having  been  struck  out 
on  the  ground  that  the  deputy  returning  officer  had  neglected  to  place  his 
initials  upon  the  back  of  the  ballot. 

On  appeal  to  the  Supreme  Court  of  Prince  Edward  Island,  it  was  proved 
that  the  deputy-returning  officer  had  placed  his  initials  on  the  counterfoil 
before  giving  the  ballot  paper  to  the  voter,  and  afterwards,  previous  to  his 
putting  the  ballot  in  tlie  ballot  box,  had  detached  and  destroyed  the  counter- 
foil, and  that  the  ballots  used  were  the  same  as  those  he  had  supplied  to  the 
voters,  and  Mr.  Justice  Peters  held  that  the  ballots  of  the  said  three  polls 
ought  to  be  counted,  and  did  count  them. 

Thereupon  J,  appealed  to  the  Supreme  Court  of  Canada,  and  it  was 
Held,  affirming  the  judgment  of  Mr.  Justice  Peters,  that  in  the  present  case, 
the  deputy-returning  officer  having  had  the  means  of  identifying  the  ballot 
papers  as  being  those  supplied  by  him  to  the  voters  ;  and  the  neglect  of  the 
deputy-returning  officers  to  put  their  initials  on  the  back  of  these  ballot  papers 
not  having  affected  the  result  of  the  election,  or  caused  substantial  injustice, 
did  not  invalidate  the  election.  (The  decision  in  the  Monk  election  case 
[Hodgins'  election  cases,  725]  commented  on  and  approved  of.) 

In  this  case,  J.,  the  appellant,  claimed  under  s.  66  of  37  V.  c.  10,  that  if  he 
was  not  entitled  to  the  seat  the  election  should  be  declared  void,  on  the  ground 
of  irregularities  in  the  conduct  of  the  election  generally,  but  filed  no  counter 
petition  and  did  not  otherwise  comply  with  the  provisions  of  37  V.  c.  10,  The 
Dominion  Controverted  Elections  Act. 

Held,  that  s.  66  of  37  V.  c.  10  only  applies  to  cases  of  recriminatory 
charges,  and  not  to  a  case  where  neither  of  the  parties  or  their  agents  are  charged 
with  doing  a  wrongful  act. 

Qiture  :  Whether  the  County  Judge  can  object  to  the  validity  of  a  ballot 
paper  when  no  objection  has  been  made  to  the  same  by  the  candidate  or  his 
agent,  or  an  elector,  in  accordance  with  the  provisions  of  s.  56,  37  V.  c.  10,  at 
the  time  of  the  counting  of  the  votes  by  the  deputy-returning  officer. 

Queen's  County  P.  E.  I.  Election  Case,  Jenkins  v.  Brecken.— vii.  247. 
CAS.  Dia,  — 17 
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18.  liale  'I'e^ciiidi ii;j  cj'  pitric  ofiln-  i\ttcii(lui(j  (iiiic  for  service  (if 
2wtlti(m—S.  a  A.  A.,  1S7[),  h.  10. 

The  petitioner,  on  iiii  e.r  ikhi,  application  to  a  judj;e  of  tlie  Supreme  Court 
of  N.S.,  obtained  an  extension  of  time  for  service  of  the  petition,  but  aub- 
8e(iuently,  on  application  of  respondent,  on  cauHO  shown,  the  jud^^e  rescinded 
the  onler  as  nmde  improvidently.  On  a  second  application  made  c.v  ])(irtf  by 
petitioner,  supported  by  attidavits,  the  jud^je  made  another  order  extending  the 
time.  The  respondent  then  obtained  from  the  judge  a  rule  nisi  to  set  aside 
th.is  second  order,  and  such  rule  was  made  absolute  by  the  full  court,  on  the 
ground  tlmt  all  the  facts  on  which  the  second  application  was  based  were  in 
the  knowledge  of  the  petitioner  when  tlio  tirst  application  was  made. 

Held,  Fournier  and  Henry,  JJ.,  dissenting,  that  the  rule  of  the  Supreme 
Court  of  N.  S.  was  not  a  judgment,  rule,  order  or  decision  on  a  preliminary 
objection  from  which  an  appeal  would  lie  under  s.  10,  S.  C.  A.  A.,  187!). 

Kings  County,  N.S.  Election  Case,  (Dickie  v.  Woodworth)— viii.  1<)'2. 

^This  case  was  approved  of  ami  followed  in  the  Gloucester,  N.B.,  election 
cas;.     .Set'  Election,  14  j 

14.  Aiqieal  on  election  2^efifion — 4,?  V.  c.  39  {The  Huprente  and 
Exchequer  Court  Amevdment  Act  of  1879)  «.  10,  construc- 
tion of — Rule  absolute  hy  court  in  banc  to  rescind  order  of 
a  judge  in  chambers — Freliniinary  objection. 

A  petition  was  duly  filed  find  presented  by  appellant  on  tiie  5th  of  August, 
1B83,  under  the  "Dominion  Controverted  Elections  Act,  1874,"  against  the 
return  of  respondent.  Preliminary  objectiona  were  filed  by  respondent,  and 
before  the  same  came  on  for  liearing  the  attorney  and  agent  of  respondent 
obtained,  on  the  13th  October,  from  Mr.  Justice  Weldon,  an  order  authorizing 
the  witlidrawal  of  the  deposit  money  and  removal  of  tlie  petition  off  the  files. 
The  money  was  withdrawn,  but  shortly  afterwards,  in  January,  18«:!,  the 
appellant,  alleging  he  had  had  no'  knowledge  of  the  proceedings  taken  by  his 
agent  and  attorney,  obtained,  upon  summons,  a  second  order  from  Mr.  Justice 
Weldon  rescinding  his  prior  order  of  13th  October,  1882,  and  directaig  that, 
upon  the  appellant  repaying  to  the  clerk  of  the  court  the  amount  of  the 
security,  tlie  petition  be  restored,  and  that  tlie  appellant  be  at  liberty  to 
proceed.  Against  this  order  of  January,  1883,  the  respondent  appealed 
to  the  Supreme  Court  of  New  Brunswick,  and  the  court  gave  judgment, 
rescinding  it. 

•  On  appeal  to  the   Supreme  Court  of  Canada,  Held,  that  the  judgment 

appealed  from  is  not  a  judgment  on  a  preliminary  objection  within  the  mean- 
ing of  42  V.  c.  39,  s.  10  (The  Supreme  Court  Amendment  Act,  187!)),  and 
therefore  not  appealable. 

Gloucester  Election  Case,  Commeau  v.  Burns. — viii.  204. 
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15.  Election  petition  — l^relimi nary  objections — Onu«  2>vohan(li. 

The  election  petition  in  this  case  complained  of  the  return  of  the  respond* 
ent  as  member  elect  for  the  County  of  Mej^antic  (I'.  Q.)  for  the  IIouso  of 
C'omniona.  The  petition  was  met  by  preliminary  objections,  in  which  the 
Bitting!  member  alle>;ed,  inter  (ilia,  that  the  petitioners  were  not  electors,  nor 
([ualitied  to  votu  at  the  election  in  ((uestion,  etc.  A  day  havin({  been  tixeil  for 
the  liearint!  of  these  preliminary  objections,  no  evidence  was  f^iven  upon  them, 
and  they  were  dismissed  by  Plamondon,  .7,,  who  held,  followinf»  the  practice 
adopted  by  tlie  Superior  Court  of  Quebec,  sittiny  as  an  election  court  in  the 
L'lslet  case  J)iiriil  v.  Caxyrain,  that  the  oniin  prulxindi  was  on  the  respondent 
to  support  such  objections. 

On  appeal  to  the  Supreme  Court  of  Canada,  Fouruier,  Henry  and 
tlwynne,  JJ,.  were  of  opniion  that  the  onim  prtiltaiuU  was  on  the  appellant, 
who  by  his  preliminary  objections  had  attirmed  the  disipialitication  of  the 
petitioner.  Conlia,  Ititchie,  CI.,  and  Strong  and  Taschereau,  J.T.  The  court 
beiny  equally  divided,  the  judfjnient  of  the  court  below  stood  affirmed  without 
costs.    [See  Election,  at>  and  40  j 

Megantic  Election  Case,  Frechette  v.  Goulet. — viii.  169. 

16.  Dominion  controverted  election — Ontdrio  Judicature  Act,  1S81, 

effect  of- — Presentation  of  lietitiov. 

The  election  petition  against  the  election  and  return  of  the  respondent 
was  entitled  in  the  High  Court  of  Justice,  Queen's  Bench  division,  and  was 
presented  to  the  official  in  charge  of  the  office  of  the  (Queen's  Bench  division, 
and  tiled  and  entered  in  the  books  of  that  office.  A  preliminary  objection  was 
taken  that  the  High  Court  of  Justice  had  no  jurisdiction. 

Held,  Henry  and  Tasclipreau,  JJ.,  dissenting,  reversing  the  judgment  of 
Cameron,  J.,  that  the  Ontario  Judicature  Act,  1881,  makes  the  High  Court  of 
Justice  and  its  divisions  a  continuation  of  the  former  courts  merged  in  it,  and 
that  those  courts  still  exist  under  new  names ;  and  that  the  petition  had  not 
been  irregularly  entitled  and  filed. 

West  Huron  Election  Case,  Mitchell  v.  Cameron.-   viii.  1'2(). 

17.  Ballots — Scrutiny — Irregularities  by  deputy -returning  ojljicers 

— Numbering  and  initialing  the  ballot  papers  by  deputy- 
returning  officer,  effect  of — The  Dominion  Elections  Act, 
1674,  s.  6'0 — Corrupt  irt'actices — Reci  iiiiinatory  case. 

In  a,  polling  division,  No.  3,  Dawn,  there  was  no  statement  of  votes  either 
signed  or  unsigned  in  the  ballot  box,  and  the  deputy-returning  officer  had 
endorsed  on  each  ballot  paper  the  number  of  the  voter  on  the  voter's  list. 
These  votes  were  not  included  either  in  the  count  before  the  returning  officer 
the  re-summing  up  of  the  votes  by  the  learned  judge  of  the  County  Court,  or 
in  the  re-count  before  the  judge  who  tried  the  election  petition. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  ballots  were 
properly  rejected. 
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Certain  ballot  paperH  were  objected  to  aH  havint^  been  imperfectly  marked 
with  a  cross,  or  liavin<{  more  than  one  croHH,  or  having;  an  inverted  V,  or 
because  tttc  cross  was  not  directly  opposite  tlie  name  of  the  candidate,  there 
beinu  only  two  names  on  the  ballot  paper  and  a  line  drawn  dividin>4  the  paper 
in  the  middle. 

Held,  affirming  the  ruling  of  the  learned  jud^'e  at  the  trial,  that  theHo 
ballots  were  valid. 

I'er  Ritchie,  C.J. — Whenever  the  mark  evidences  an  attempt  or  intention 
to  make  a  cross,  thou){h  the  cross  may  bo  in  some  respects  imperfect,  the 
ballot  should  bo  counted,  miless  from  the  peculiarity  of  the  mark  made  it  can 
be  reasonably  inferred  that  there  was  not  an  honest  doHif^n  simply  to  make  a 
cross,  but  that  there  was  also  an  intention  so  to  mark  the  paper  that  it  could 
be  identified,  in  which  case  the  ballot  should  bo  rejected.  Hut  if  the  mark 
made  indicates  no  design  of  complying;  with  the  law,  but  on  the  contrary  ii 
clear  intent  not  to  mark  with  a  cross  as  the  law  directs,  as,  for  instance,  by 
makin^j  a  s'.rai^^ht  line  or  round  O,  then  such  non-compliance  with  the  law 
renders  the  ballot  null.  (See  Iho  Stepney  Case— By  Deunuiu,  J.,  4  O.  M. 
&  H.  37.) 

Division  1,  Fiomhrn — Durinf<  the  progress  of  the  votinj,',  at  the  requent 
of  one  of  the  ajjents,  who  thou^jht  the  ballot  papers  were  not  beinj;  properly 
marked,  the  deputy-returning  ofl'icor,  who  had  been  putting  his  initials  and  the 
numbers  on  the  counterfoil,  not  on  the  ballot  papers,  initialled  and  numbered 
about  twelve  of  the  ballot  papers,  but  finding  he  was  wrong,  at  the  clone  of  the 
poll,  he,  in  good  faith  and  with  an  anxious  desire  to  do  his  duty,  and  in  such  a 
way  as  not  to  allow  any  person  to  zee  the  front  of  the  ballot  paper,  and  with 
the  assent  of  the  agents  of  both  parties,  took  these  ballots  out  of  the  box  and 
obliterated  the  marks  he  had  put  upon  them. 

Held,  Gwynne  and  Henry,  JJ.,  dissenting,  that  the  irregularities  com- 
plained of  not  having  infringed  upon  the  secrecy  of  the  ballot,  and  the  ballots 
being  unquestionably  those  given  by  the  deputy-returning  officer  to  the  voters, 
these  ballots  should  be  held  good,  and  that  said  irregularities  came  within  the 
saving  provisions  of  s.  80  of  the  Dominion  Elections  Act,  1874. 

Per  Henry,  J. — Although  the  ballots  should  be  considered  bad,  the  present 
appellant  having  acted  upon  the  return  and  taken  his  scat,  was  not  in  a  posi- 
tion to  claim  that  the  election  was  void. 

Bothwell  Election  Case,  Hawkins  v.  Smith.— viii.  G76. 

J<s.  Railway  pass — 37  V.  c.  9,  ss.  02,  90,  08  A  100 — Questions  of 
fact  in  aj)peal — Agent,  li'nvited  powers  of. 

In  appeal,  four  charges  of  bribery  were  relied  upon,  three  of  which  were 
dismissed  in  the  court  below,  because  there  was  not  sufficient  evidence  that 
the  electors  had  been  bribed  by  an  agent  of  the  candidate  ;  and  the  fourtli 
charge  was  known  as  the  Lamarche  case.  .The  facts  were  as  follows : — One  L., 
the  agent  of  C,  the  respondent,  gave  to  certain  electors  employed  on  certain 
steamboats,  tickets  -jver  the  North  Shore  Eailroad,  to  enable  them  to  go  with- 
out paying  any  fare  from  Montreal  to  Berthier,  to  vote  at  the  Bertbier  election. 
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the  voters  having  uoceptod  tho  tickets  without  any  promise  boint;  exacted  from 
or  Kiven  by  them.  The  tickets  sliowed  on  their  face  that  thoy  had  been  paid 
for,  but  there  was  evidence  L.  had  received  them  gratuitously  from  one  of  tlie 
ortlcers  of  the  company.  The  learned  judge  who  tried  the  ease  found  as  a  fact 
that  the  tickets  had  not  been  paid  for,  and  were  ){iven  unconditionally,  and 
therefore  held  it  was  not  a  corrupt  act. 

Held, — 1.  Fourniur  and  Henry,  JJ.,  dissenting,  tliat  the  taking  uncon- 
,  ditioually  and  gratuitously  of  a  voter  '■,:  the  poll  by  a  railway  company,  or  an 
individual,  whatever  his  occupation  may  bo,  or  giving  a  voter  a  free  pass  over 
a  railway,  or  by  boat,  or  other  conveyance,  if  unaccompanied  by  any  con- 
ditions or  stipulations  that  shall  affect  the  voter's  action  in  reforence  to  the 
vote  to  be  given,  is  not  prohibited  by  37  V.  c.  !(  (D.). 

2.  That  if  a  ticket,  although  given  unconditionally  to  a  voter  by  an  agent 
of  the  candidate,  has  been  paid  for,  then  such  a  practice  would  bo  unlawful 
under  H.  *.)(),  and  by  virtue  of  s.  1)8  a  corrupt  practice,  and  would  avoid  the 
election. 

8.  That  an  agent  who  is  not  a  general  agent,  but  an  agent  with  powers 
expressly  limited,  cannot  bind  the  candidate  by  anything  done  beyond  the 
scope  of  his  authority. 

As  to  the  remaining  three  charges,  the  court  was  of  opinion  that  on  the 
facts  the  judgment  of  the  court  below  was  not  clearly  wrong  and  should 
therefore  not  be  reversed. 

Berthier  Election  Case,  Oenereux  v.  Cuthbert.  -ix.  lO'J. 
10.  Appeal  on  matters  of  fact — Bribe  nj — Corrapt  intent. 

Among  other  charges  of  bribery  and  treating  which  were  decided  on  this 
appeal  was  the  following : — One  Mireau,  a  blacksmith,  who  was  a  neighbour 
of  the  respondent,  had  in  his  possession  for  two  years  several  pieces  of  broken 
saws  which  the  respondent  had  left  with  him  for  the  purpose  of  making 
scrapers  out  of  them  on  shares.  A  few  days  prior  to  nomination  the  respondent 
went  into  Mireau's  shop  with  a  scraper  he  wanted  to  be  sharpened,  and  in 
return  for  sharpening  the  scraper  told  him  to  keep  the  old  pieces  of  saw 
which  lie  might  still  have.  Mireau  in  his  evidence  answered  as  follows :  Q. 
He  did  not  speak  of  your  vote  ?  A.  No.  Q.  What  has  he  said  ?  A.  He  said 
that  Mr.  Magnan  was  coming  like  mustard  after  dinner?  Q.  M.  Dugas  did 
not  ask  you  for  whom  you  were  ?  A.  No.  *  *  Q.  Do  you  swear  on 
the  oath  that  you  have  taken  that  M.  Dugas  left  with  you  these  two  pieces  of 
saws  in  question  with  the  intent  to  buy  {hrihe)  you  ?  A.  I  think  so,  I  cannot 
siiy  that  it  is  sure,  I  don't  know  his  mind  {wn  iiUe).  It  is  all  I  can  swear.  Q. 
It  has  not  changed  you  opinion  '?  A.  No.  Q.  For  whom  were  you  in  the  last 
election?  A.  For  M.  Magnan."  The  scrapers  were  worth  in  all  about  two 
dollars,  and  were  of  no  use  to  the  respondent,  and  no  other  conversation  took 
p)  ce  afterwards  between  the  parties.  The  judge  v;ho  tried  the  case  found  that 
there  was  no  intention  on  the  part  of  the  respondent  to  corrupt  Mireau. 

Held,  that  the  Supreme  Court  on  appeal  will  not  reverse  on  mere  matters 
of  fact  the  judgment  of  the  judge  who  tries  an  election  petition,  unless  the 
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iiiuttiT  uf  tlin  uvidenco  Ih  of  hiu'Ii  n  iintiire  ax  to  convey  an  irrcRiMtiblo  conviction 
that  tliu  juilk'niunt  in  nut  only  wi-onK',  Ixit  in  urronuouK,  Jin>l  tiuit  tlio  uvidi-nco 
in  Hupi>urt  of  tlie  ciuir^t)  of  bribing  Mircau,  ah  wull  an  of  tliu  otlicr  cliiir^uH  of 
bi-Dx'iy  anil  trcatini^,  wnM  not  Mn<;h  ah  svould  jiiHtify  tin  Ai>|)(.'llatu  ('ourt  in 
(lriiwint{  tlio  infureucu  tlnit  tlio  rcKponiltMit  intciuluil  to  corrupt  tiio  votora. 

Montcalm  Election  Case,  Magnan  v.  Dugai.— ix.  tCi. 

20.  Sti(( ns  i>f  jut liU))}er,  how  proved — Gift  not  acharitij  or  lihi'nd- 
ity — Jirlhrri/ — Shorthand  writer h  noten. 

At  till)  trial  <>f  tliep«.ilt!on  tlio  returning;  officer,  who  wart  aliio  tlie  re^intrar 
of  tlie  county  of  Mei^ivntic,  and  Hccretary  of  the  municipality  of  Invornuna,  was 
called  aa  a  witneHx,  and  praducint  in  court,  in  liia  oHicial  capacity,  the  orit{inal 
liHt  of  electors  for  tho  township  of  InvornoHS,  and  proved  that  the  nanu- 
L.  McM.,  one  of  the  petitioners,  whom  he  personally  ku'.'W,  was  on  the  list. 
The  original  document  was  retaineil  by  the  witness,  and,  as  neither  of  the 
parties  reipiested  that  the  list  should  be  tiled,  the  jud>{e  made  no  order  to  tliat 
effect.    The  status  of  the  other  petitioners  was  proved  in  the  same  way. 

Held,  that  there  was  sufticient  evidence  that  the  petitioners  were  persons 
who  had  a  ri^ht  to  vote  at  the  election  to  which  the  petition  related  under 
•Al  V.  c.  10,  8.  7  (D.) 

The  shorthand  notes  of  the  shorthand  writer  employed  by  the  court  to 
take  down  the  evidence  were  not  extended  in  his  handwritinu,  but  were  sii^ntd 
by  him. 

Held,  that  the  notes  of  evidence  could  not  be  objected  to. 

Before  setting  out  on  a  canvassing  tour  the  appellant,  the  9ittin>{  membtr' 
placed  in  the  hands  of  one  B.,  who  was  not  his  financial  ayent,  ?liiO  to  be  usid 
for  the  purpose  of  the  election.  While  visitinj^  a  part  of  the  county  with 
which  the  appellant  was  not  much  acijuainted,  but  with  which  B.  was  wtll 
aciinainted,  they  paid  an  electioneering  visit  to  one  K.,  a  leading  man  in  that 
locality,  who  indicated  to  1$.  his  dissatisfaction  with  the  candidate  of  his  party, 
and  stated  chat,  although  he  would  vote  for  the  liberal  party,  he  would  not 
exert  himself  as  much  as  in  the  former  elections.  The  appellant  then  went 
outside,  and  B.  asked  his  host,  "  Do  you  want  any  money  for  your  church  ?  " 
And,  having  received  a  negative  reply,  added,  "Do  you  want  any  money  fir 
anytliing?''  K.  then  answered,  "If  you  have  any  money  to  spare  tlierc  are 
plenty  of  things  we  want  it  for.  We  are  building  a  town  hall  and  we  are 
scarce  of  money."  B.  then  said,  "Will  92")  do?  "  K.  answered,  "  Whatever 
you  like,  it  is  nothing  to  me."  The  money  was  left  on  the  table.  Then,  when 
bidding  the  appellant  and  B.  good-bye,  K.  said,  "  Gentlemen,  remember  that  this 
money  has  no  influence  as  far  as  I  am  concerned  with  regard  to  the  'jlection." 
The  appellant  did  not  at  the  time,  nor  at  any  subseijuent  time,  repudiate  the 
act  of  B.  This  amount  of  %'lo  was  not  included  in  any  account  rendertd  by 
the  appellant  or  his  financial  agent,  and  large  sums  were  admittedly  corruptly 
expended  in  the  election  by  the  agent  of  the  appellant. 
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Held,  iitHrinin»{  tliu  jtul^iiicnt  of  tlie  court  bolow,  that  the  giving  of  thu 
5'J.'>  by  IJ.  to  K.  was  not  uii  act  of  liljonility  or  charity,  but  a  jjift  out  of 
aiipi'llaiit't*  money,  with  a  view  to  iiithieiico  a  voter  favourably  to  the  appel- 
laiit'H  ciiiiilidature,  ami  that,  althoUffli  tlio  money  wan  not  ^iven  in  tlio  appel- 
hmt'H  iircsciKo,  yet  it  was  niven  with  hid  l<nowlcil){e,  Kiul  thorofore  that  tlie 
a[)i>'jllant  liad  been  personally  nuilty  of  a  corrupt  pructu"'. 

Megantic  Ploctlon  Caio,  Frechotto  v.  Goulet.— ix  '.'7'.). 

21.  7'A''  h'liiil nloii  /•Jli'('fli)ii.H  All,  /S7'f — Wiiifrr  hif  inji'iif  irlf/i.  r,,ffi' 
— lirihrt'i/ — (Jorrapt  pmctice — Treating/  on  pollinij  iho/ — 
Aiji'iirij. 

One  Prinj^le,  an  acknowled^^ed  n>{ont  of  the  respondont  and  the  President 
of  the  ConHcrvative  Association,  whoso  candidato  the  r('s[)ondont  was,  iiuide  a 
het  of  f.i  Willi  one  Parker,  a  Liberal,  that  he  would  vot<3  against  the  Conserva- 
tive  party,  and  deposited  with  a  stakeholder  the  8'>,  which,  after  the  election, 
was  paid  over  toParkisr.  At  the  trial  Prinj,'le  denied  that  ho  was  actuatud  by 
any  intention  to  intluuncu  thu  conduct  of  thu  voter,  and  allc>{uil  that  tho  bi't  was 
made  as  u  sportint^  but  on  the  spur  of  the  moment,  and  with  the  expectation 
tluit,  as  ho  said.  Parker,  would  warm  up  and  vote;  but  ho  also  admitted 
in  uvidonco  that  it  passed  throuj^h  his  mind  that  some  ono  on  tho  voter's  side 
would  make  the  money  >(ood  if  he  voted.  Parker  said  ho  had  formed  the  reso- 
lution not  to  vote  before  ho  made  his  bet,  but  tho  evidence  showed  tiuvt  he  ilid 
not  think  lightly  of  tho  sum  which  ho  was  to  receive  for  his  not  voting',  his 
answer  to  one  (juestion  put  to  him  bein>{ :  "  Oh  !  I  don't  know  that  *u  would 
be  an  insult  to  any  ono  not  to  vote." 

Held,  reversing  tho  judgment  of  tho  court  below,  that  tho  bet  in  (juestiou 
was  colorable  bribery  within  tho  enactments  of  s-s.  1  of  s.  92  of  the  Dominion 
Elections  Act,  1874,  and  a  corrupt  practice  which  avoided  the  election. 

The  acta  complained  of  in  tho  llienan-Ui'duvditt  charge  were  also  relied  on 
as  suflicient  to  have  tho  election  set  aside.  Tlio  facts  of  this  charge  were  that 
II.,  a  Conservative,  prior  to  the  election,  canvassed,  in  company  witli  the 
respondent,  one  B.  On  election  day  H,  was  selected  by  tho  asnist^int  secretary 
of  tho  association  (an  acknowledged  agent  of  tho  respondent)  to  represL-nt  tho 
respondent  at  the  ^3urnloy  poll,  and  obtained  from  him  a  certilicate  under 
0.  12  of  the  Dominion  Elections  Act,  entitling  him  to  vote  at  tiio  Burnley  poll. 
H.  there  met  B.  and  treated  him  by  giving  him  a  glass  of  whiskey,  and  after 
B.  hail  voted  he  gave  him  fi2,  and  subsequoutly  sent  him  ?50.  The  treating, 
according  to  B.'s  evidence,  was  nothing  more  than  an  act  of  good  fellowship ; 
and  according  to  H.'s  account,  B.  was  not  feeling  well,  and  the  whiskey  wa8 
given  in  consequ*!nce.  B.  negatived  that  the  §2  were  paid  him  for  his  vote, 
and  II.  said  tha  .  he  supposed  it  was  a  dollar  bill  and  told  B.  to  go  and  treat 
tlie  boys  with  it,  and  that  it  was  not  given  on  account  of  any  previous  promise, 
or  for  his  havii.g  voted.  The  court  below  held  that  none  of  these  acts  consti- 
tuted corrupt  i.cts  so  as  to  avoid  tlie  election. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Ritchie,  C.J.,  and 
Henry  and  Taschereau,  JJ. — There  was  suflicient  evidence  of  II. 's  agency,  but 
it  was  not  necessary  to  decide  this  point. 
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Per  Strong.  J. — Tliere  was  no  proof  of  H.'a  agency.  A<?ency  is  not  to  be 
presumed  from  the  fact  that  the  respondent  permitted  H.  to  canvass  B.  in  his 
presence,  and  there  is  an  entire  absence  of  proof  of  any  sufficient  authority  to 
H.  to  bind  the  respondent  by  his  acts  at  the  polling  place  in  the  matters  of 
treating  and  the  payment  of  the  $2. 

Per  Fournier,  J. — The  treating  of  B.  on  polling  day,  both  before  and  after 
he  had  voted,  by  H.,  an  agent,  and  the  giving  of  the  sum  of  $2  immediately 
after  he  had  voted,  were  corrupt  acts  sufficient  to  avoid  the  election. 

West  Northumberland  Election  Case,  Henderson  v.  Guillet.— x.  635. 

22.  Dominion  Eleciionfi  Act,  1S74,  s.  95 — Intimidation — Undue 
influence — Conspiracy  between  deputy -returning  officer  and 
respondent's  agent  to  interfere  ivith  franchise  by  mar  Icing 
ballots — Effect  of — Election  void. 

In  an  election  petition  it  was  charged  that  the  respondent  personally,  as 
well  as  acting  by  C.  A.  C,  P.  D.  and  others,  his  agents,  did  undertake  and 
conspire  to  impede,  prevent,  and  otherwise  interfere  with  the  free  exercise 
of  the  franchise  by  certain  voters,  and  that,  in  furtherance  of  a  premeditated 
scheme  which  the  respondent  and  his  agents  well  knew  to  be  illegal,  they  did, 
in  fact,  so  impede,  prevent,  and  interfere  with  the  exercise  of  t  franchise  of 
certain  voters,  by  getting  their  ballots  marked,  rendered  i^  jntifiablej  and 
consequently  void,  whereby  the  franchise  of  these  voters  was  unjustifiably 
interfered  with. 

At  a  previous  election  the  respondent  had  been  defeated  by  a  majority  of 
three  votes,  and  the  election  liaving  been  contested  was  set  aside,  and  certain 
voters  were  reported  by  the  judge  as  having  been  guilty  of  corrupt  practices, 
under  s,  104  of  the  Dominion  Elections  Act. 

At  a  public  meeting  before  the  election  C.  A.  C,  the  respondent's  agent, 
to  intimidate  these  persons  and  prevent  them  from  voting,  in  a  speech  made 
by  him,  threatened  them  with  punishment  if  they  voted  ;  and  subsequently 
printed  notises  to  the  same  effect  were  sent  to  these  voters. 

On  the  polling  day  D.  P.,  who  had  been  appointed  deputy-returning 
officer,  on  the  distinct  understanding  with,  and  promise  made  to,  the  returning 
officer  that  he  would  not  mark  the  ballots  of  these  voters,  consulted  with  C. 
A.  C,  and  on  his  advice  and  in  collusion  with  him  marked  the  ballots  of 
certain  of  these  voters. 

Held,  that  the  election  was  void  by  reason  of  the  attempted  intimidation 
practiced  by  C.  A.  C,  the  respondent's  agent ;  and  by  reason  also  of  the 
conspiracy  between  the  said  agent  and  the  deputy-returning  officer  to 
interfere  with  the  free  exercise  of  the  franchise  of  voters,  violations  of  s.  95  of 
Tlie  Dominion  Elections  Act,  1874,  and  corrupt  practices  under  s.  98  of  the 
said  Act. 

Soulanges  Election  Caue,  Cholette  v.  Bain.— x.  652. 
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28.  Dominion  Elections  Act,  JS74,  ss.  DG  cC-  0<^ — Promise  to  pay 

debts  due  for  a  ^trevious  election — Hiring  of  carters  to 

convey  voters  to  poll — Corrupt  2^ract ices. 

Held,  affirminf4  the  judgment  of  the  court  below, 

1.  Wlien  an  agent  of  a  candidate  leoeives  o.nd  spends  for  election 
purposes  large  sums  of  "money,  and  does  not  render  an  account  of  such 
expenditure,  it  will  create  a  presumption  that  corrupt  practices  have  been 
resorted  to. 

2.  The  payment  by  an  agent  of  a  sum  of  S147  to  a  voter  claiming  the 
same  to  be  due  for  expenses  at  a  previous  election,  and  who  refuses  to  vote 
until  the  amount  is  paid,  is  a  corrupt  practice. 

3.  The  hiring  and  paying  of  carters  by  an  agent  to  convey  voters  who 
are  known  to  be  supporters  of  the  agent's  candidate  is  a  corrupt  practice: 
Selkirk  Election  Case,  Young  v.  Smith,  4  Can.  S.  C.  K.  494  followed. 

Levis  Election  Case,  Belleau  v.  Dussault.— xi.  133. 

24.  Election  petition — Service  of  copy — Extension  of  time — Dis- 

cretion ofjiulge — R.  S.  C.  c.  9,  s.  10. 

An  order  extending  time  iL':)r  service  of  an  election  petition  I:led  at  Halifax 
from  five  days  to  fifteen  days,  on  the  ground  that  the  respondent  was  at 
Ottawa,  is  a  proper  order  for  the  judge  to  make  in  the  exercise  of  his  discretion 
under  section  10  of  chapter  9,  E.  S.  C. 

Semble,  pi'r  Kitchie,  C.J.,  and  Henry,  J.,  that  the  court  below  had  power 
to  make  rules  for  the  service  of  an  election  petition  out  of  the  jurisuiction. 

Per  Strong,  J. — An  extremely  strong  case  should  be  shewn  to  induce  the 
ccurt  to  allow  an  appeal  from  the  judgment  of  the  court  below  on  preliminary 
objections. 

Shelburne  Election  Case,  Robertson  v.  Laurie.— xi  v.  '258. 

25.  Legislative  assembly — Disqualification — Enjoying  and  holding 

an  interest  under  a  contract  with  the  Crown — What  con- 
stitutes—-JO  V.  c.  3,  ss.  4  iii-  8,  (P.E.I.) 

By  commission  or  instrument  under  the  hand  and  seal  of  the  Lieutenant- 
Governor  of  P.  E.  I.,  one  E.  C.  was  constituted  and  appointed  ferryman  at 
and  for  a  certain  ferry  for  the  term  of  three  years,  pursuant  to  the  Acts 
relating  to  ferries,  and  it  was  by  the  commission  provided  that  E.  C.  should 
be  paid  a  subsidy  of  $95  for  each  year  of  said  term.  E.  C.  had  given  to  the 
government  a  bond  with  two  sureties  for  the  performance  of  his  contract. 
By  articles  of  agreement  between  E  C.  and  S.  F.  P.  (the  respondent)  E.  C.  for 
valuable  consideration  assigned  to  S.  F.  P.  one-fourth  part  or  interest  in  the 
ferry  contract,  and  it  was  agreed  that  one-fourth  part  of  the  net  proceeds  or 
profits  of  said  contract  should  be  paid  oyer  by  the  said  E.G.  to  the  .said  S.  F.  P. 
or  his  assigns.  At  the  time  the  agreement  was  entered  into  S.  F.  P.  was  a 
member  of  the  House  of  Asaembly  of  P.  E.  I.  having  been  elected  at  the 
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H';ii'-ral  cldction  lielil  on  tim  HOtli  .Jun<%  lHS(i.  Hul)Ki!'|iH!iilly  H  I'.  I'.  v/iii« 
ridiirin'il  an  a  m':mlM;r  <;l(:':l  for  tin;  Hoiimd  of  (Iouhmoiih  for  Um  '•li:';tonil 
'lintri';!,  of  l'iiiii;i!  (-'oiiiily,  I',  I!.  I.,  lui'l  ujion  liiit  r<:tiirii  Ixrin^;  i-muU-mU-A, 

Held,  iiKiri/iiiit;  lln;  jii'lj.;!'"'"'-  of  tliD court  bislow,  'l'iin(;li<;r<!iiii,  J.,  'liHHinitiiip;, 
lliaL,  l)y  till!  iiKi<:'-iiii-iil  willi  K.  ('.,  I''.  H.  I'.  \tt;v,i\.\iu:  It  [inrMoii  lioloinj.;  uii'l 
eiijoyiii;^,  williiii  tli'i  ninuiiiiit^  of  Ncction  I  of  W.)  V.  '•„  ,),  J'.  i;.  I.,  n  ciiilrucl,  or 
itl^rM  .iiKiit  wiUi  ll'-r  .Miijcuty,  wliii:li  'li)«<|iiitlifl'!<l  liiiii  aii'l  ntinluri-il  liim 
iiiiiliKil'l'!  for  o|i-i;lioii  I.O  l,h()  lloiiM<-  of  Ah'-i'iiilily  oi-  to  ml  or  vot<)  in  ll'ij  milihh, 
iili'l  by  HiiCtion  '<,  of  Dm:  Hiiid  Act,  to  Ix;  ritml  with  iii^ction  1,  iiix  m-al  in  ilii- 
AHhi'iiiljly  l)(-ci',i(ii-.  vivcutiil  ;  uii'l  \i-.  v/an  llii!r<rfor<!  clij^ildi;  for  cliv-.tioii  in  \ 
liJtItilxjr  of  till)  Jloiii-.c  of  (JomiiioiiM. 

Prince  County  (P.  E.  I.)  Election  Cams,  Haokctt  v.  Perry,     xiv.  'H',:,. 

2*i      hnuuii'uni.    <!n,i.lr()fcrh:<l.    h'irri  nni.H    Arl         /i*.  ,>',  f '.    r..!),    HH..!.!, 
./'./'  <l''    ./'/        I'rlilidii        Tnii<\    I'i'lf  II  Kii/ii    (if         A/ijic'il,       Jui'iH 
i/  ifj.iiiil . 

All  order  in  n  co!ilrov<rt>:i|  fli'ction  caii-  run.  I':  l<y  tli<-  i;oini.  l)<;low  or  a 
jil'lt^t!  t))<;r<;of  not  Killin).;  nl  I'k-  tiim:  f'lr  tlic  trmi  nt  lU'-.  |/i:titioii,  ;«,iii|  Krmliln{ 
or  ri-ji ';liii(.;  an  a|i|ilica'i'/n  to  ilminihn  tlio  putitioii  on  tin;  ^roiinil  that  the  trial, 
IjikI  not  hi<-ii  i;oiiiiiii-n(;i-'l  within  nix  iiionthii  funii  tliD  tinic  of  iln  pr'-Hi'iital  ion, 
JM  not  an  oril<:r  from  which  an  apin-al  will  lie  to  tin:  Silpreiii'!  T'oii/t  of  raoii'la 
Uiiili-r  Mcction  rd)  i)f  the  Ijrjininion  roiitrovcrli-i|  l'!lcr;tioni-  A'.t,  it  H.  (j  <:  '.t, 
j''i)iirnii-r  'iii'l   H'-nry,  .I.J.,  lii.i-.iciilini.',. 

L'AHUonipLion  Election  CaHC,  Oauthler  v.  Norttiaiidcau     Quebec  County 
Election  Case,  O'Brien  v.  Caron.  --xiv.  lii'.i. 

27.    IjivJ  iiiii,   j)!'.!  I.I  Kill,        Hull  iijj    l>ii   ,/"'/,'/'■    "'    I  riiii  —  A  iijiiiii  — 

JJo/iht'fti'iii-    ('<iiil rnii'i'liil.    I'jii'i'.l iniin    Ai'l,    II.  S.  (,.    i\   '.),  ><h.  -i.Jt 

.11   (1;   ft(f--('iHiHl rii.rj'imi,  nf      Tunr,       hj.rh'iiiii.nii,   nf      .1  ii,ri>i- 

<iu:Li(Jii, 

Held,  ImI.  Tliat  the  (hu'iHion  of  a  ju<!p(o  at  the  trial  of  an  elocllon 
|ie!.il,i'/ii  overriilin;^  an  ohjirction  taken  hy  the  leMpoii'lent  to  tliu  juriicliction  of 
the  jiiil^e  to  Ko  on  with  the  li  nil  r,n  llie  [.'loiiii'l  that  nioro  than  rtix  inotitliH 
ha'l  elapHeil  Mince  the  <late  of  the  preHentation  of  the  petition  in  a|ipealabl<!  to 
the  Hnpreine  Court  of  (janada  iiinlcr  h,  'M  (h),  c.  !),  U.  H.  C,     (iwyime,  .J.,  ilin- 

Melitini^, 

'JiKJ.  fn  conipiiti(i^>  tlie  time  within  which  the  trial  of  an  election  petition 
Hhall  in:  coniineiici :i|  the,  tune  of  a  tieiiKion  of  pailiaiiien;  tihall  not  he  e.xchi'leil 
unleMM  the  court  oi'  juii(.;e  hau  or'lereil  that  tiie  re-.))oni|eiil  m  pri  :>ence  at  the 
trial  iK  ncceMwary.     (/'.vynn<:,  J.,  (liHHe.ntint/. 

;ir<l.  'I'lie,  time  within  which  the  trial  of  an  <:lection  jietition  tnimt  he  com- 
ineiiceil  cannot  he  <:iilart<e<l  heyond  the  Mix  uioiilliM  from  the  prehcntation  of 
the  petition,  unleHM  an  oril'T  lia<l  U«en  ohtuineil  on  application  initde  within 
Hilid  Hix  inontim;  an  oi'ler  tjranted  <>..  ■      ..^jplicatioii  made  after  exidratioli  of 
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till-  Huiil  nix  iiionlliK  III  III!  iir.uliil  onlur  iitiil  cum  f.;iv(^  im  jiiii.ii|J(|.ioii  I'l  try  llio 
itii:rii»iit  l.lii)|i(ttiti<>ii,  wliiiiliih  lilt' II  'III I  of  ciiiirl..  Kitcliii:,  O.J.,  iuhI  (i  wyntii;, .)., 
>liMtt<!iitiiii.;. 

Olon|{arry  Election  Cane,  Purccll  v    Kennedy,     xiv.  t.'.'i. 

f  A(i|ili('.iitioii  wiiM  iiiiuli)  t,ii  lliii  .Imliciiij  ( :<iiriiiiill>'i;  for  I>'iim'  to  ii|i|iciil  in 
UiiM  ciiHii,  lull  till)  •Juili':iiil  (!(iiiiiiiitt<!U  refiiHi'il  Vi  i'iiii:ri.uiii  l.li<t  :i|i|ii'ii.l.  Sff 
r,')  I,.  .1.  -.iT.);    I  Tiiii-.i  r-.  U   (K'ltj, 

2.S.   S'-rnicr    of   clrrlitni.    /irlill,,,l        I  tifcrl  ',  ,;■        If.    S.     ('.    r.    .V,    m.     1 1   -~ 
A  rl .    'i7 ,  a,   ('.    /'         /'rrl  I  III  I  nil  I'l/  uli/rrl  iuiih, 

'I'Iki  H<-t'vicii  lit  nil  ijitctioii  |Mttitjoti  tiiinlft  ill  tllii  |irovill(;i!  of  Qinliii',  nl,  llm 
'li'ffii'liiiil'M  liivv  ol'llci!,  Hitiint'!'!  on  tli<t  (.o'oiiiirl  lloor  of  liin  ri^^iili'iicn  itiiij  liiiviin.; 
II  i(i|)urul.c,  <tlltrllIn:l^  liy  ilili vciinij;  u.  <:ii\iy  lliiTirof  l.o  tlm  iliTffinlitiit'ii  liiw  jiiirl. 
tif.r  will)  wiiH  not  II  iiiiiiiiImm'  of,  nor  riiHiilttiil  willi.  tint  (li;fiitiiln.nl,'H  fiiinily,  ih  not 
II  Hcrvir.i!  witliiii  H.  II,  (•„  It,  l{,  H.  (;.,  iukI  Art.  'H,  '!.  (I.  I'.,  uikI  a  |iri'liniiiiiiry 
olijuiitioii  Mirtlinn  up  Hiicli  (litfiMitivn  Kiirvlci)  wan  niaititaincil  iiiiil  tin-  i^UtcLioii 
p<rtilioii  iliHliiiHM<;il.      (iwynii't,  .1.,  iliMHciitini^ 

Montmii){ny  Election  Cuie,  Choquctto  v.  Lahcpgo.     xv    I. 

21).    ('iiiiiiiK'iliriiifiil.   Ill     Iriill,        ()ri/rr    (if    fUiliji'    mIiIi/ihi/     iirnrr/'d  i  rufn 
(/ll/riii</    l/ir    Hi'HHHiii.     iij      I'll  rim, liir  III        J'nirrr     lit    ml  jiii' r  ii. — 

llicri  III  I'lmlorii   i/m,nfcH    -It.  S.  ('.  r.  !>,  h.  ,11,  hh.  //,  h».  ./', -A/, 
H-H.  .',  hikI,  kh.  ■)'■'/  d'  /f.i    -lii'ihi'rii  1)1/  Ill/nil. 

Afti^r  tin;  Iriiil  of  nil  iliclion  |iititi')n  lian  Iiimii  ivniiinnii'MMl,  tlii!  trial  jn(l((«' 
may  ri'ljonin  tlii;  i;(i.Hi!  fidtn  time  lo  liiiiir,  nil  t,o  liilii  ■ni'iiiM  com  iMiiclil. 

VVIii:ri;  l.lu;  |jro(:c<(;ilin|{H  for  I.Ik;  roiiililinr.i'iiniil,  of  tin;  t.riiij  li'ivc  liiiiili 
Hlny(;(l  (iiirini^  II  H<-HHiiin  of  |iitrliuini-iil  liy  iiii  onli-r  of  a  jiii|(.'i-,  aii'l  ii  diiy  Iiiih 
b(t(7ii  lixi'il  for  tint  trial  within  tin;  htatnlory  |i<;rio(|  of  n'm  inonlliH  iih  ho 
i:)ili-ii'U:ii,  'III  wlii'ili  (lay  till!  |ii'lilioiiitr>i  prociiiMlml  witli  timir  cniiii'ii'  anil 
<;xaininiMl  two  witn.^HHirH  after  wliicli  tin)  liirariiii.;  v«  liN  aiijoiirn'MJ  lo  a  day 
Id^yonil  tin;  wtatiltory  porioil  an  ho  oxtoinloil  to  allow  llio  |ictitioni:n<  to  lllo 
anotln  r  lull  of  parliciilarH,  tliom:  alr>-ai|y  lUird  liaviii).;  Ixton  i\i:(.\\\ri:<{  iiiHnfticiotit. 

Held,  llirli!  WIIH  Hll(fii:i(;lil  i:oniiiicii(:i-iiii;!it  of  tlii-  liial  wil.liili  lln:  |)lo|irr 
linn:  aiiil  llii;  fillilli:  pi  oci-cliiij^n  w<:r<;  vall'l  nii-lir  Mi-i.tujii  '.Vl  of  'I  In;  ('oiillO- 
v«;it«<l  l';i"i;li'inH  Act,  It.  H.  C.  c.  !», 

Ill  an  i:lc<5tioii  pctilioii  clainiiiif^  llii;  m-at  for  tin'  '!<  fiMilcd  caii'liijati  ,  I'crilii 
inatory  cliar|/eM  woru  lirotit^lit  ai^ainHt  tin;  dcfiMilc'l  catnliilati;  ami  tli<:  trial 
iii<ll.'(!,  afti-r  IiilvIii)^  foiiii'l  llial  tin:  clii.lioii  of  tin;  Hillinj^  iik-iiiIki'  mIiouIo  Ijo  Hi-t 
iiHidi!  for  cociiipt  piacliccM,  (ix(-(|  a  day  for  llio  i-vidciicc  upon  Uh'  rccriiniiiatory 
oliari^t'H.  'I'lioriiiipon  tlio  (lotitioiiorH  witlnlrcw  tli<:  claim  to  tlic.  Hcal,  and  tlio 
jii(l|.;i:  (.;avu  jud^iiii:lit  avoidiiif{  tliri  (iloctioil. 

Held,  that  H(;i:lioii  \'l  of  clmptur  '.I,  U.  K,  (!,,  iiii  lon^i|'  tpplicil,  and  tin- 
j:idKc  wiiM  rit;lit  in  riih\*in'j,  to  proceed  upon  tho  recriiniiiatory  cliariioM. 
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Pit  Gwynne,  J.,  that  it  would  have  been  competent  for  the  trial  judfjo  to 
have  received  evidence  on  the  recriminatory  charges,  but  his  refusal  to  do  so 
was  not  a  Kufficient  ground  for  reversing  the  judgment  avoiding  the  election. 

Joliette  Election  Case,  Ouilbault  v.  Dessert.— xv.  45H. 

30.  Scrutineer,  agency  of — Wilfidly  tnditcing  a  voter  to  tnke  fnUe 
oath — Corrii])t  practice  — Qualification  of  votern — Farmers 
sons— Oath  T—R.  S.  C.  c.  .V,  ss.  90  A  01,  and  sa  41  cfc  4>5— 
Ballot  papers  rejected — Finding  of  trial  judge. 

A  scrutineer  appointed  for  a  polling  place  ac  an  election  under  the  written 
authority  of  a  candidate  is  an  agent  for  whose  illegal  acts  at  the  polling  place 
the  candidate  will  be  answerable. 

The  insisting  by  such  scrutineer  of  the  taking  of  the  farmer's  son's  oath 
T  by  a  hesitating  voter  whose  vote  is  objected  to  and  who  is  registered  on  the 
list  as  a  farmer's  son  and  not  as  owner,  when,  as  a  matter  of  fact,  the  voter's 
father  had  died  previous  to  the  final  revision  of  the  list  leaving  the  son  owner 
of  tlie  property,  is  a  wilful  inducing  or  endeavouring  to  induce  the  voter  to  take 
a  false  oath,  so  as  to  amount  to  a  corrupt  iractice  within  ss.  90  iV  91  of  c.  8 
R.  S.  C,  and  such  corrupt  practice  will  avoid  the  election  under  s.  93.  Strong 
and  Gwynne,  JJ.,  dissenting. 

PtT  Strong,  J.  :  That  reading  section  41  in  conjunction  witli  section  4.5^ 
8-s.  2,  and  the  oath  T  in  schedule  A  of  c.  8,  R.  S.  C. ;  an  enquiry  on 
a  scrutiny  as  to  the  qualification  of  a  farmer's  son  at  the  time  of  voting  is 
admissible,  and  if  it  is  shown  that  «.  larger  number  of  unqualified  farmer's  sons 
votes  than  the  majority  were  admitted  the  election  will  be  void.  (Taschereau, 
.1.,  contra.) 

•J.  Secrecy  of  the  ballot  is  an  absolute  rule  of  public  policy,  and  it  cannot 
be  waived.     S.  71,  c.  9,  R.  S.  C. 

On  this  appeal,  certain  ballot  papers  being  objected  to. 

Held,  that  it  will  require  a  clear  case  to  reverse  the  decision  of  the  trial 
judge  who  has  found  as  a  question  of  fact  whether  there  was  or  was  not 
evidence  that  the  slight  pencil  marks  or  dots  objected  to  had  been  made 
designedly  by  the  voter. 

Also,  that  where  the  x  is  not  unmistakably  above  or  below  the  line  sepa- 
rating the  names  of  the  candidates  the  ballot  is  bad. 

Haldtmand  Election  Case,  Walsh  v.  Montague.— xv.  495. 
^il,  BilUry  by  agent — Proof  of  agency — Proof  by  conduct. 

An  election  petition  charged  that  H.,  an  agent  of  the  candidate  whose 
election  was  attacked,  corruptly  offered  and  paid  S5  to  induce  a  voter  to  refrain 
from  voting.  The  evidence  showed  that  H.  was  in  the  habit  of  assisting  this 
particular  voter,  and  that  being  told  by  the  voter  thut  he  contemplated  going 
away  from  home  on  a  visit  a  few  days  bsfore  the  election,  and  being  away  on 
election  day.  H.  promised  him  $.5  towards  paying  his  expenses.    Shortly  after 
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the  voter  went  to  the  house  of  II.  to  borrow  a  coat  for  his  journey,  and  H.'s 
brother  ^ave  him  ?5.     He  went  away  and  was  absent  on  election  day. 

Held,  that  the  offer  and  payment  of  the  §5  formed  one  transaction  and 
conbtituted  a  corrupt  practice  under  the  Election  Act. 

At  the  election  in  question  there  was  no  formal  orj^aniaation  of  the  party 
supporting?  the  appellant.  The  county  reform  asHociation  had  been  disbanded 
and  the  minutuH,  re^jularly  kept  since  1H8'J.  destroyed,  as  were  the  rouf^li  minutes 
of  every  meeting  of  a  convention  of  the  party  held  since  that  date.  In  lieu  of 
local  committees  vice-presidents  were  appointed  for  the  respective  townships, 
and  on  the  approach  of  a  contest  the  vice-presidents  called  a  meelint,'  of  the 
county  association,  composed  of  all  reformers  in  the  riding,',  to  fjo  over  the  lists 
and  do  all  the  necessary  work  of  the  election.  The  evidence  of  H.'s  agency 
relied  on  by  the  petitioner  was,  that  he  had  always  been  a  reformer,  had  been 
active  for  two  elections,  had  attended  one  important  committee  meeting  and 
been  recognized  by  the  vice-president  of  his  township  as  an  active  supporter  of 
the  appellant,  and  that  he  acted  as  scrutineer  at  the  polls  in  the  election  in 
question.  The  trial  judge  held  that  all  these  elements  combined,  in  view  of 
tlie  state  of  affairs  regarding  organization,  were  sufficient  to  constitute  II.  an 
agent  of  the  appellant.     On  appeal  to  the  Supreme  Court  of  Canada, 

Held,  Ritchie,  C.J.,  dissenting,  and  Taschereau,  J.,  hesitating,  that  the 
circumstances  proved  justified  the  trial  judge  in  holdmg  the  agency  of  H. 
established. 

Haldimand  Election  Case,  Colter  v.  Glenn.— xvii.  170. 

82.  Provincial  election — Fund  for — Contract  relatiiirj  to—  Proniia- 
aory  note—JS  V.  c.  7,s.  ..'O'fJ  (Q.)--R.  S.  Q.  Art.  //..'o. 

In  an  action  on  a  promissory  note  the  evidence  showed  that  its  proceeds 
were  given  to  an  election  agent  to  be  used  as  a  portion  of  an  election  fund  con- 
trolled by  the  maker. 

Held,  that  the  transaction  was  illegal  under  38  V.  c.  7,  s.  200  (Q.)  (now 
K.  S.  Q.,  Art.  1'2">)  which  makes  void  any  contract,  promise  or  understanding 
in  any  way  relating  to  an  election  under  that  Act,  and  the  plaintiff  could  not 
recover. 

Dansereau  v.  St.  Louis.— xviii,  587. 

3.3.  Election  ju'tition — Preliminanj  object io7ifi — Service  at  iJom'.- 
cile—R.  S.  a  c.  0,  .s.  10. 

Held,  that  leaving  a  copy  of  an  election  petition  and  accompanying 
documents  at  the  residence  of  the  respondenf  with  an  adult  member  of  his 
household  during  the  five  days  after  the  presentation  of  the  same  is  a 
Bufiicient  service  under  section  10  of  the  Dominion^Controverted  Elections 
Act  even  though  the  papers  served  do  not  come  into  the  possession  or  within 
the  knowledge  of  the  respondent,     (See  now  54-55  V.  c.  20,  s.  8.) 

King's  (N.  S  )  Election  Case,  Borden  v.  Berteaux.— xix.  526. 
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S'i.  Election  petit itm — Appf'/l  —  Dissolafioii  of  P(i.rl'i<nnent — 
Ret  am  of  deptmt. 

In  the  interval  between  the  takinj*  of  an  appeal  from  a  decision  delivered 
on  the  8th  November,  181)0,  in  a  controverted  election  petition  and  the 
February  sittingH  (181)1)  of  the  Supreme  Court  of  Canada,  parliament  was 
dissolved,  and  by  the  effect  of  the  dissolution  the  petition  dropped.  The 
respondent,  subsequently,  in  order  to  have  the  costs  that  were  awarded  to  hin> 
at  the  trial  taxed  and  paid  out  of  the  money  deposited  in  the  court  below  by 
the  petitioner  as  security  for  costs,  moved  before  a  judf^e  of  the  Supreme  ( 'ourt 
in  cliambers  (the  full  court  haiing  referred  the  motion  to  a  judge  in  cliambers) 
to  hiive  the  appeal  dismissed  for  want  of  prosecution,  or  to  have  the  record 
remitted  to  the  court  below.  The  petitioner  asserted  his  right  to  have  his 
deposit  returned  to  him. 

Held,  per  Patterson,  J.,  that  the  final  determination  of  the  right  to  costs 
being  kept  in  suspense  by  the  appeal  the  motion  should  be  refused. 

Held,  also,  that  ina.smuch  as  the  money  deposited  in  the  court  below  oniiht 
to  be  disposed  of  by  an  order  of  that  court,  the  registrar  of  this  court  should 
certify  to  the  court  below  that  the  appeal  was  not  heard,  and  that  the  petition 
dropped  by  reason  of  the  dissolution  of  Parliament  on  t'le  2nd  February,  1891, 

Halton  Election  Case,  Lush  v.  Waldie.-^xix.  657. 

[In  this  case  the  court  below,  having  refused  to  pay  out  the  money 
deposited  to  the  petitioner  on  his  application,  he  moved  before  tlie  Supreme 
Court  and  obtained  from  that  court,  upon  its  being  shown  that  the  order  made 
by  Mr.  Justice  Patterson  had  not  been  appealed  from,  a  declaration  that  he 
was  entitled  to  the  repayment  to  him  of  the  money  deposited,  both  as  security 
for  costs  of  petition  and  as  security  for  costs  of  appeal. — 15th  March,  '93.] 

85.  Elect  tun  petition — Preliminary  objections — R.S.C.  c.  9,8.  Go' — 
Emjlii^ligenend  riden — Copy  of  petition — R.  S.  C.  c.  0,  .s.  9  (h) 
— hescription  and  occupation  of  petitioner. 

Held,  aftirming  the  judgment  of  the  court  below,  that  the  judges  of  the 
court  in  Manitoba  not  having  made  rules  for  the  practice  and  procedure  in 
controverted  elections  the  English  rules  of  Michaelmas  Term,  IStJS,  were  in 
force  (R.  S.  C.  c.  9,  s.  03),  and  that  under  rule  1  of  the  said  English  rules  the 
petitioner,  when  filing  an  election  petition,  is  bound  to  leave  a  copy  with  the 
clerk  of  the  court  to  be  sent  to  the  I'eturning  officer,  and  that  his  failure  to  do 
BO  is  the  subject  of  a  substantial  preliminary  objection  and  fatal  to  the  pttition- 
Strong  and  Gwynne,  JJ.,  dissenting. 

Held  further,  reversing  the  judgment  of  the  court  below,  that  the  omission 
to  set  out  in  the  petition  the  residenc  .  address  and  occupation  of  the  petitioner 
is  a  mere  objection  to  tlie  form  which  v..u  be  remedied  by  amendment,  and  is 
therefore  not  fatal. 

Lisgar  Election  Case,  Collins  v.  Ross. — xx.  1. 
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3G.  Section  opj/cal — Freliviinavy  ohjedlonH — Statiui  of  jietltioner 

— Onus  Prolxnidi — Court  equally  divided — Efi'eet  of. 

By  proliminary  objections  to  an  election  petition  tlie  respondent  claimed 
tlie  petition  sliould  be  dismissed  because  the  said  petitioner  liad  no  ri{?l\t  to 
vote  at  said  election.  On  the  day  fixed  for  proof  and  hearing  of  the  prelim- 
inary objections  the  petitioner  adduced  no  proof  and  the  respondent  declared 
that  he  had  no  evidence  and  the  proliminary  objections  were  dismissed. 

Held, /)(')•  Sir  W.  J.  Ititchie,  C.J.,  and  Taschercau  and  Patterson,  JJ.,  that 
the  unui  pvohamli  was  upon  the  petitioner  to  establish  his  status,  and  that  the 
appeal  should  be  allowed  and  the  election  petition  dismissed. 

Per  Stront,',  J.,  that  the  onun  jirohtindi  was  upon  the  petitioner,  but  in  view 
of  the  established  jurisprudence  the  appeal  should  be  allowed  without  costs. 

Fournier  and  Gwynne,  JJ.,  contra,  were  of  opinion  that  the  onwt  prohandi 
was  ou  the  respondent.  The  Megantic  Election  Case  (8  Can.  S.  C.  R.  ICi)) 
discussed. 

When  the  Supreme  Court  of  Canada  in  a  case  in  appeal  is  equally  divided 
so  that  the  decision  appealed  against  stands  unreversed  the  result  of  the  case 
in  tlie  Supreme  Court  affects  the  actual  parties  to  the  litigation  only  and  the 
court,  when  a  similar  case  is  brought  before  it,  is  not  bound  by  the  result  of 
the  ]n'evious  case. 

[See  infra,  40.] 

Stanstead  Election  Case,  Rider  v.  Snow. — xx.  12. 

37.  Election  petition — Preliminary  objections — Personal  service 
at  Ottawa — Security — Receipt — R.  S.  C.  c.  9,  ss.  S  i(:  9,  s-s.  (e) 
tO  (g)  and  s.  10. 

In  Prince  Edward  Island  two  members  are  returned  for  the  electoral 
district  of  Queen's  County.  With  an  election  petition  against  the  return  of 
the  two  sitting  members  the  petitioner  deposited  the  sum  of  iif2,000  with  the 
deputy  prothonotary  of  the  court,  and  in  the  notice  of  presentation  of  petition 
and  deposit  of  security  he  stated  that  he  had  given  security  to  the  amount  of 
one  thousand  dollars  for  each  respondent,  "  in  all,  two  thousand  dollars,"  duly 
deposited  with  the  prothonotary,  as  required  by  statute.  The  receipt  was 
signed  by  W.  A.  Weeks,  the  deputy  prothonotary  appointed  by  the  judges,  and 
•  acknovt-ledged  the  receipt  of  $2,000,  without  stating  that  $1,000  was  deposited 
as  security  for  each  respondent.  The  petition  was  served  personally  on  the 
respondents  at  Ottawa. 

Held,  1st.  That  personal  service  of  an  election  petition  at  Ottawa  without 
an  order  of  the  court  is  good  service  under  section  10  of  The  Controverted 
Elections  Act. 

'Jnd.  That  there  being  at  the  time  of  the  presentation  of  the  petition 
security  to  the  amount  of  $1,000  for  the  costs  for  each  respondent  the  security 
given  was  sufficient.     S.  8  &  s.  9,  s-s.  (e)  c.  i>,  R.  S.  C. 
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Hrd.  That  tlie  payment  of  the  money  to  the  deputy  prothonotary  of  the 
court  at  Charlottetown  was  a  valid  payment.     S.  !(,  bu.  (ij)  c.  '.),  U.  H.  C. 

Queen's  County,  Daviei  v.  Hennessy,   and  Prince  County,  Perry  v. 
Cameron  (P.E.I.)  Election  Cases-  — xx.  20. 

38.  Elcctlua  lietition — Re-service  of — Order  (jranting  extension  (jf 

time — Preliminary  ohjedioan — R.  H.  (J.  c.  9,8. 10 — Dencrip" 
tiun  of  petitioner. 

On  the  ISthof  April,  1891,  the  petitioner  omitted  to  serveon  the  appellant 
with  the  election  petition  in  this  case  a  copy  of  the  deposit  receipt,  but  on  the 
20th  April  applied  to  a  judye  to  extend  the  time  for  service  that  he  mijjhtcLire 
the  omission.  An  order  extendinj^  the  time,  subHequently  attirmed  ou  appeal 
by  the  Court  of  Appeal  for  Ontario  was  made  and  the  petition  was  re-Hurved 
accordingly  with  all  the  other  papers  prescribed  by  the  statute.  Before  the 
order  e.xtendint{  the  time  had  been  drawn  up  the  respondent  had  filed  preliin- 
inary  objections  and  by  leave  contained  in  the  order  he  filed  further 
preliminary  objections  after  the  re-service.  The  new  list  of  objections 
included  those  made  in  the  first  instance,  and  also  an  objection  to  the  power  or 
jurisdiction  of  the  Court  of  Appeal,  or  a  jud^^e  thereof,  to  extend  the  time  for 
service  of  the  petition  beyond  the  five  days  preacribed  by  the  Act. 

Held,  that  the  order  was  a  perfectly  valid  and  good  order,  and  that  the 
re-service  made  thereunder  was  a  proper  and  regular  service.  11.  S.  C.  c.  ',), 
s.  10. 

The  peiition  in  this  case  simply  stated  that  it  was  the  petition  of  Angus 
Chisholm,  of  the  township  of  Lochiel,  in  the  county  of  Glengarry,  without 
describing  his  occupation,  and  it  was  shown  by  affidavit  that  there  are  two 
or  three  other  persona  of  that  name  on  the  voters'  list  for  that  township. 

Held,  aftirming  the  judgment  of  the  court,  below,  that  the  petition  should 
not  be  dismissed  for  the  want  of  a  more  particular  description  of  the  peti- 
tioner. 

Glengarry  Election  Case,  McLennan  v.  Chisholm.— xx.  38. 

39.  Election  petitions — Preliminary  objections — Service  of  peti- 

tions— Security — R.  S.  C.  c.  9,  s.  10,  and  a.  9  (e)  &  (g). 

Appeals  from  the  decisions  of  the  courts  below  dismissing  preliminary 
objections  to  the  election  petitions  presented  against  the  appellants. 

The  questions  raised  on  these  appeals  were  :  1st.  Whether  a  personal  ser- 
vice on  the  respondent  at  Ottawa  without  or  with  an  order  of  the  court  at 
Halifax,  or  at  his  domicile  is  a  good  service.  2nd.  Whether  the  payment  of 
the  security  required  by  R.  S.  C.  c.  9,  s.  9  (c),  into  the  hands  of  a  person  who 
was  discharging  the  duties  of  and  acting  for  the  prothonotary  at  Halifax,  and 
a  receipt  signed  by  said  person  in  the  prothonotary 's  name,  section  9  (g),  were 
valid. 

The  Court,  following  the  conclusion  arrived  at  in  the  King's  County 
(N.  S.),  19  C.  a.  C.  R.  o^C,  and  'Queen's  County  (P.  E.   1.),  Election   Cases, 
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"20  C.  S.  C,  U.  "id,  liiild  the  servico  and  payment  of  socurity  valid  and  a  Hub- 
utantial  comiiliuiicu  with  the  iXMiuiieniontH  uf  the  statute. 

Appealtt  disniisbied  with  costs. 

Present : -Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fonrnier,  Taschoroau, 
Owynno  mid  I'littornon,  .T.I. 

Shelburne  IN.S.),  White  v.  Greenwood;  Annapolis  (N.S.),  Mills  v.  Ray; 
Lunenburg  (N.  S.I,  Kaulbach  v.  Eisenhauer;  Antigonish  (N.  S.), 
Thompson  v.  McOillivray  ;  Pictou  (N.  S.I,  Tupper  v.  McCoU;  and 
Inverness  (N.  S.),  McDonald  v.  Cameron.  — xx.  IGD. 

40.  Klpction  petition — Status  of  pditioner — Onus  prohancU. 

The  petition  wna  served  upon  the  appellant  on  the  12th  of  May,  1801,  and 
on  the  Kith  3Iay  the  appellant  tiled  preliminary  objections,  the  first  beinf^  as 
to  the  status  of  the  petitioners.  When  the  parties  were  heard  upon  the  merits 
cif  the  preliminary  objections  no  evidence  was  >{iven  as  to  the  status  of  the 
petitioners  and  the  court  dismissed  the  objections.  On  appeal  to  the  Kupreme 
("onrt. 

Held,  reversing  tl.e  judgment  of  the  court  below,  Gwynne,  J.,  dissenting, 
that  the  onus  was  on  the  petitioners  to  prove  their  status  as  voters,  lite 
StiviHeud  Cane,  '20  Can.  S.  C.  R.  12,  followed. 

Bellcchasse  Election  Case,  Amyot  v.  Labrecque.— x.k.  181. 

41.  Election  intition — Preiiminm'y  examination  of  respondent — 

Order  topodpone  until  after  session — Effect  of — Six  months' 
limit— R.  S.  C.  c. !),  ss.  J 4  it-  3.2. 

On  the  23rd  April,  18i)l,  after  the  petition  in  this  case  was  at  issue,  the 
petitioners  moved  to  have  the  respondent  examined  prior  to  the  trial  so  that  he 
might  use  the  deposition  upon  tlie  trial.  The  respondent  moved  to  postpone 
such  examination  until  after  the  session,  on  the  ground  that  being  attorney  in 
his  own  case  it  would  not  "  be  possible  for  him  to  appear,  answer  the  interroga- 
tories and  attend  to  the  case  in  which  his  presence  was  necessary  before  the 
closing  of  the  session."  This  motion  was  supported  by  an  affidavit  of  the 
respondent  stating  that  it  would  be  "  absolutely  necessar\'  for  him  to  be  con- 
stmtly  in  court  to  attend  to  tlie  present  election  trim  anci  that  it  was  not 
l^ossible  "for  him  to  attend  to  the  present  case  for  whiui  his  presence  is 
necessary  before  the  closing  of  the  Musaion,"  and  the  court  ordered  the 
respondent  not  to  appear  until  after  the  session  of  Parliament.  Immediately 
after  the  session  was  over,  on  the  1st  October,  IH'.ll,  an  application  was  made 
to  fix  a  day  for  the  trial,  and  it  was  fixed  for  the  10th  of  December,  1891,  and 
the  respondent  was  examined  in  the  interval.  On  the  10th  of  December  the 
respondent  objected  to  the  jurisdiction  of  the  court  on  the  ground  that  the  trial 
had  not  commenced  within  six  months  following  the  filing  of  the  petition  and 
the  objection  was  maintained. 

Held,  reversing;  the  judgment  of  the  court  below,  that  the  order  was  in 
effect  an  enlargement  of  the  time  for  the  conimencemeni;  of  the  trial  until 
CAS.  ma. — 18 
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after  tho  soHsiuu  uf  I'lirliaiiioiit  and,  tliiTeforo,  in  tliu  cuiiiptitutioii  ut  tiniu  for 
tho  comnieiiccmeiit  of  tho  trial  tlio  time  occtipicil  by  tho  suHtiioii  uf  I'arliaiiieiit 
should  not  bo  inchidud.     U.  B.  C.  o.  M,  h.  82. 

Laprairie  Election  Case,  Oibeault  v.  Pelletler.    xx.  16'i. 

42.  Eh'd'um  2)etUion — Prelim  inari/  objections — Deposit  of  secariti/ 
llS.C.c.n,H.O(f). 

The  preliniiimry  objection  in  tlio  caHo  whh  that  tho  Hecurity  and  dt'iionit 
receii)t  were  illui^al,  null  and  void,  tho  written  receipt  aif^ned  by  the  protiiono- 
tary  of  the  court  beinj?  au  follows : — "  That  the  security  reijuirod  by  law  hail 
been  Kiven  on  behalf  of  tho  petitioners  by  a  sum  of  SI, 000  in  ii  Dominion  note, 
to  wit,  a  bank  note  of  ftl.OCO  (Dominion  of  Canada)  bearin>^  tho  iiumbor  21)14, 
deposited  in  our  hands  by  tho  said  petitioners,  constituting  a  legal  tender  under 
the  statute  of  the  Dominion  of  Canada  now  in  force."  The  deposit  was  in  fact 
a  Dominion  note  of  S1,000. 

Held,  af{irr.iin({  tho  judgment  of  the  court  below,  that  tho  deposit  and 
receipt  complied  sufficiently  with  section  9  (/)  of  tho  Dominion  Controverted 
Elections  Act. 

Argenteuil  Election  Case,  Christie  v.  Morrison.— xx.  l<,)i. 

48  Election  petition — Status  of  petitioner — Wlien  tobe  ((etcnni)te<l 
—R.S.C.  c.nsH.lUi:!^. 

In  this  case  the  respondent,  by  preliminary  objection,  objected  to  the  status 
of  the  petitioner,  and  the  case  beiu)^  at  issue  copies  of  the  voters'  lists  for  said 
electoral  district  were  tiled  but  no  other  evidence  offered,  and  tho  court  set 
aside  the  preliminary  objection  "  without  prejudice  to  the  right  of  the  respon- 
dent if  so  advised  to  raise  the  same  objection  at  the  trial  of  tho  petition."  No 
appeal  was  taken  from  this  decision  and  thp  case  went  to  trial,  where  the  objec- 
tion was  renewed  but  was  overruled  by  the  trial  judges  who  held  that  they  had 
no  right  to  entertain  it,  and  on  the  merits  they  allowed  the  petition  and  voided 
the  election.  Tliereupon  the  appellant  appealed  to  the  Supreme  Court  of 
Canada  on  the  ground  that  the  onus  was  on  the  respondents  to  prove  their 
status,  and  that  their  status  had  not  been  proved. 

Held,  affirming  the  judgment  of  the  court  below  that  tlie  objection  raising 
tho  question  of  the  qualification  of  the  petitioner  was  properly  raised  by  pre- 
liminary objection  and  disposed  of,  and  the  judge;;  at  the  trial  had  no  jurisdic- 
tion to  entertain  such  objection.     R.  S.  C.  c.  9,  ss.  12  &  lU. 

Prescott  Election  Case,  Proulx  v.  Fraser.— xx.  VM\. 

44.  Dominion   Controverted  Elections  Act — Appeal — Evidence — 

Reversal — Loan  for  travelling  expenses — Proof  of  corrupt 

intent — R.  8.  G.  c.  8,  ss.  88,  91 ;  s.  84  {a)  (e) — Free  railwai/ 

tickets. 

G. ,  a  voter  and  supporter  of  the  respondent,  holding  a  free  railway  ticket 
to  go  to  Listowel  to  vote  and  wanting  two  dollars  for  his  expenses  while  away 
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fruin  lioine,  iiMki.Ml  for  thu  loan  of  tlic  money  from  W,,  a  bar-tomler  and  friciul. 
W.  not  having  Hio  nionoy  at  tlie  time  applied  to  H.,an  a^ent  of  tliu  ruHpoiident, 
who  wan  prcMLMit  iu  tliu  room,  for  the  money,  telling  him  ht>  wuntod  it  to  lend 
to  G.,  to  LMiablo  liini  to  no  to  Liatowol  to  voto.  H.,  ti.e  a^unt,  lent  the  money 
to  W.,  wlio  handed  it  over  to  O.  W.  returned  the  two  doilais  to  8.  the  day 
before  thu  trial.  The  jiuI^uh  at  the  election  trial  held  that  it  wau  a  bona  jlile 
loan  by  H.  to  \V.     On  appeal  to  the  Supremo  Court  of  (Canada  : 

Held,  roverniniL;  the  jii(l({ment  of  the  court  below,  tliat  as  the  deciHion  of 
the  trial  judges  depended  on  the  inference  drawn  from  the  evidence  their 
decision  could  bo  reviewed  in  appeal,  and  that  tho  proper  inference  to  bo 
drawn  from  tho  undittputed  facta  in  the  present  case  wan  that  tho  loan  by  H. 
to  W.  was  a  mere  colourable  transaction  by  H.  to  pay  tho  travelling  expenncH 
of  (}.  within  tiic  provisions  of  section  88  of  Tho  Dominion  Elections  Act  and  a 
corrupt  practice  aufticiont  to  avoid  the  election  under  section  01  of  tho  said 
Act. 

Ktron^,',  J.,  tliaaontinji,  was  of  opinion  that  there  was  no  evidence  that  tho 
loan  of  tho  two  ikiUars  was  made  to  G.  with  tho  corrupt  intent  of  induciu({  him 
to  vote  for  the  respondent. 

Patterson,  J.,  dissontin({  on  tho  (>round  that  as  the  decision  of  the  court 
below  depended  on  the  credibility  of  the  witnesses  it  ouyht  not  to  be  interfered 
with. 

Per  Strong  and  Patterson,  JJ. ,  affirming  the  jud^^ment  of  the  court  below, 

that  upon  the  evidence,  which  is  reviewed  in  the  judf^monts,  tho  Grand  Trunk 

Railway  tickets  issued  at  Toronto  and  Stratford  for  the  transportation  nf 

vi iters  by  mil  to  tlio  polls  in  this  case  were  free  tickets,  and  that  as  the  free 

tickets  had   been   K'ven   to   voters   who  were  well  known  supporters  of  tho 

respondent  prepared  to  vote  for  him  and  for  him  alone,  if  they  voted  at  all,  it 

did  not  amount  to  paying  the  travelliufj  expenses  of  voters  within  tbo  nieaninj^ 

of  section  H8  of  Tho  Dominion  Elections  Act.     Bevthier  Election  Ca*i',  \)  Can. 

S.  C.  R.  102,  followed.  •  ' 

* 

North  Ferth  Election  Case,  Camnbell  v.  Grieve,    xx.  331. 

45.  Eledioi) — Promise  to  procure  employment  hij  cundUbite — 
Corrupt  practice — Finding  of  the  trial  jiulfjuH — R.  S.  C. 
c.  S,  s.  S4  (h). 

On  a  charge  by  the  petitioner  that  the  appellant  had  been  guilty  per- 
sonally of  a  corrupt  practice  by  promising  to  a  voter  W.  to  endeavour  to 
procure  him  a  situation  in  order  to  induce  him  to  vote,  and  that  such  promise 
was  Bubsecjuently  carried  into  effect,  the  trial  judges  held  on  the  evidence 
that  the  charge  had  been  proved.  The  promise  was  charged  as  having  been 
made  in  tho  township  of  Thorold  on  the  '28th  February,  1891.  At  the  trial 
it  was  proved  that  W.  some  time  before  the  trial  made  a  declaration  upon 
which  the  charge  was  based,  at  the  instance  of  the  solicitor  for  the  petitioner, 
and  had  got  for  such  declaration  employment  in  Montreal  from  the  C.  P. 
R.  Co.  until  tho  trial  took  place,  and  W.  swore  that  the  promise  had  been 
made  on  the  17th  February.    G.,  the  appellant,  although  denying  the  charge, 


27G 

Election — ( 'inttinucd. 

admitted  in  his  examination  that  he  intimated  to  W.  that  he  would  assist 
him,  and  there  was  evidence  that  after  the  election  G.  wrote  to  W.  and  did 
endeavour  to  procure  him  the  situation,  but  the  letters  were  not  put  in 
evidence,  having  been  destroyed  by  W.  at  the  request  of  the  appellant. 

Held,  affirming  the  judgment  of  the  court  below,  that  as  the  evidence  of 
W.  was  in  part  corroborated  by  the  evidence  of  the  appellant,  the  conclusion 
arrived  at  by  the  trial  judges  was  not  wrong,  still  less  so  entirely  erroneous  as 
to  justify  the  court  as  an  appellate  tribunal  in  reversing  the  decision  of  the 
court  below  on  the  questions  of  fact  involved. 

Welland  Election  Case,  GermaH  v.  Rothery. — xx.  :^7(). 

40.  Election  petition — Jiuhjmcnt — R.  S.  C.  c.  0,  s.  Jf.3 — Enlanje- 
ment  of  time  for  commencement  of  trial — R.  S.  C.  c.  9,  s.  oS 
— Xotice  of  trial — Shorthand  ivriter's  notes  —  Appeal  — 
R.  S.  C.  c.  .9,  s.  50  {h). 

In  the  Pontiac  Election  Case  the  judgment  appealed  from  did  not  contain 
any  special  findings  of  fact  or  any  statement  that  any  of  the  charges  men- 
tioned in  the  particulars  were  found  proved,  but  stated  generally  that  corrupt 
acts  had  been  committed  by  the  respondent's  agents  v/ithont  his  knowledge, 
and  declared  that  he  had  not  been  duly  elected  and  that  the  election  was  void. 
On  an  appeal  to  the  Supreme  Court  on  the  ground  that  the  judgment  was  too 
general  and  vague : 

Held,  that  the  general  finding  that  corrupt  acts  had  been  proved  was  a 
sufficient  compliance  with  the  terms  of  the  statute  R.  S.  C.  c.  9,  s.  43. 

On  the  10th  October,  IS'Jl,  the  judge  in  this  case  within  six  months  after 
the  filing  of  the  election  petition  by  order  enlarged  the  time  for  the  com- 
mencement of  the  trial  to  the  4th  November,  the  six  months  expiring  on  tlie 
LSth  October.  On  the  I'.ith  October  another  order  was  made  by  the  judge 
fixing  the  date  of  the  trial  for  the  4th  November,  1891,  and  fourteen  clear  days' 
jiotice  of  trial  was  given.  The  respondent  objected  to  the  jurisdiction  of  the 
court. 

Held,  that  the  orders  made  were  valid.     Ss.  31,  33,  c.  9,  W.  S.  C. 

Held,  also,  1.  That  the  objection  to  the  sufficiency  of  the  notice  of  trial 
given  in  the  case  under  s.  31  of  c.  9,  R.  S.  C.  was  not  an  objection  which  could 
be  relied  on  in  an  appeal  under  s.  50  {h)  of  c.  9,  R.  S.  C. 

2.  That  evidence  taken  by  a  sliorthand  writer,  not  an  official  stenographer 
of  the  court  but  who  has  been  sworn  and  appointed  by  the  judge,  need  not  be 
read  over  to  witnesses  when  extended. 

Pontiac  Election  Case,  Murray  v.  Lyon.— xx.  i)2U. 

47.  Election  petition — Jodgment  voiding  election — Trial — C-om- 
raeucent  of — Six  months — Consent  to  reversal  of  judgment 
—R.  S.  d.  c.  135,  s.  52. 

Appeals  from  the  judgments  of  the  Superior  Court  for  Lower  Canada. 
In  these  two  cases  the  trials  were  commenced  on  the  22nd  day  of  Decem- 
ber, 1891,  more  than  six  months  after  the  tiling  of  the  petition,  and  subject  to 
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the  objtction  taken  by  tho  respondents  that  the  court  had  no  jurisdiction,  more 
than  six  months  liavng  eUipsed  since  the  tiling  of  the  petition  end  no  order 
made  enhvrgin;^  the  time  for  the  commencement  of  the  trial ;  the  respondents 
consented  that  their  elections  be  voided  by  reason  of  corrupt  acts  committed 
by  their  agents  witliout  their  knowledfje. 

On  appeal  to  the  Supreme  Court  upon  the  (juestion  of  jurisdiction  the 
petitioner's  counsel  sij^ned  and  tiled  a  consent  to  the  re\ersal  of  tlie  jud>^me:it 
appealed  from  without  costs,  admitting  that  the.  objection  was  well  taken. 

Upon  the  tiling  of  an  affidavit  as  to  the  facts  stated  in  the  respondent's 
consent,  the  appeal  was  allowed  and  the  election  petition  dismissed  without 
coats.    E.  S.  C.  c.  135,  b.  62. 

Bagot  Election  Case,  Dupont  v.  Morin ;  Rouville  Election  Case,  Brodeur 
Y.  Charbonneau.  — xxi.  28. 

•ts.   Ehictioii  appeal — Discontinuance — Effect  of- — Practice — Cer- 
fijicate  of  registrar — Xew  ivrit. 

By  a  judgment  of  the  Superior  Court  in  the  controverted  election  for  the 
electoral  district  of  L'Assomption,  the  appellant  was  unseated  for  corrupt 
practices  by  agents,  and  upon  appeal  taken  by  him  to  the  Supreme  Court  tho 
case  was  inscribed  for  hearing  for  tlie  May  sessions,  1892.  When  tlie  appeal 
was  called,  no  one  appearing  for  the  appellant,  counsel  for  the  respondent 
stated  that  he  had  been  served  by  tho  appellant's  solicitor  with  a  notice  of  dis- 
continuance, and  the  Supreme  Court  ordered  that  the  appeal  be  struck  off  the 
list  of  appeals. 

The  notice  of  discontinuance  having  been  tiled  in  the  registrar's  office,  the 
regTStrar  certitted  to  the  Speaker  of  the  House  of  Commons  that  by  reason  of 
such  discontinuance,  the  decision  of  the  trial  judges  and  their  report,  were  and 
are  left  unaffected  by  the  proceedings  taken  in  the  Supreme  Court.  Tlie 
Speaker  subsequently  issued  a  new  writ  for  the  electoral  district  of  L'Assomp- 
tion. 

L'Assomption  Election  Case,  Gautliier  v.  Brien.— xxi.  •>'.}. 

49.  Election  petition — Status  of  petitioner — Preliminary  objec- 
tion— Lists  of  voters — Dominion  Elections  Act,  R.  8.  G.  c.  8, 
ss.  JO  (b),  SI,  33,  41,  o.i,  o8  tO  65  —  The  Electoral  Fran- 
•    chise  Act,  R.  S.  C.  c.  o,  s.  32. 

Held,  aflirming  the  decision  of  Gill,  J.,  that  where  the  petitioner's  status 
in  an  election  petition  is  objected  to  by  preliminary  objection,  such  status 
should  be  established  by  the  production  of  the  voters'  list  actually  used  at  the 
election,  or  a  copy  thereof  certitied  by  the  clerk  of  the  Crown  in  Chancery, 
R.  S.  C.  c.  8,  ss.  41,  58  &  65,  R.  S.  C.  c.  5,  s.  32,  and  the  production  at  the 
enquCte  of  a  copy  certitied  by  the  revising  officer  of  the  list  of  voters  upon 
which  his  name  appears,  but  which  has  not  been  compared  with  the  voters' 
list  actually  used  at  said  election  is  insufficient  proof.  Gwynne  and  Patter- 
son, JJ.,  dissenting. 

Richelieu  Election  Cass,  Paradis  v.  Bruneau.— xxi.  168. 
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Election — Contimieil. 

50.  Two  petitions  pending  against  appellant — Motion  to  join  both 
petitions  for  trial — Refusal  of  by  court — Election  set  aside 
on  admission  of  bribery  by  agents — Judgment  not  appeal- 
able—R.  S.  C.  c.  9,  ss.  30  &  50. 
See  JURISDICTION.  110. 

Electric  Light. 

Municipal  corporation — Duty  to  light  streets — Flickering  and  going- 
out  of  electric  light  not  in  itself  evidence  of  negligence. 

See  MUNICIPAL  CORPORATION,  20. 

Engine  —Agreement  to  discontinue  use  of  traction  engine — Con- 
struction of. 

See  AGREEMENT,  13. 

Engineer— Certiticate  of. 

See  PETITION  OF  RIGHT,  1,  2,  8. 

RAILWAYS  AND  RAILWAY  COMPANIES,  9. 

2.    Decision  of,  binding  as  to  price. 

See  CONTRACT,  17,  53. 

And  »ee  CERTIFICATE  OF  ENGINEER. 

Error — Remedy  by  writ  of — Causing  jurors  to  stand  aside — Right 
of  crown  to  "  stand  aside"  after  perusal  of  panel — Question 
of  law  arising  at  trial— Case  I'eserved. 

See  CRIMINAL  APPEAL,  13. 

Escheat — Property  of  person  dying  intestate  i'.nd  without  heirs 
escheats  to  crown  for  benefit  of  proviii'^e. 
See  LEGISLATURE,  6. 

Escrow. 

See  DEED,  1. 

2.    Policy  not  countei*signed. 

See  INSURANCE,  LIFE,  5. 

'6.    Application  for  insux'ance — Policy  in  hands  of  agent. 
See  INSURANCE,  MARINE,  33. 
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Estate. 

See  DISTRIBUTION  OF  ESTATE. 

Estate  Tail. 

See  WILL,  1. 

MORTGAGE,  G. 


Estoppel. 


See  DEED,   1. 


2.    Etjuitable — A(ljoinin<j^  owner  of  land  allowin*;  a  bountlaiy  line 
to  be  run  by  a  surveyor. 
See  BOUNDARY. 

'^.    Shareholder  not  estopped  from  questioning  legality  of  issue  of 
stock. 

See  CORPORATIONS,  11. 

4.  Eqiiituble   assignment  —  Garnishee  2->rocess — Representation 

of  indebtedness  by  defendants. 

Plaintiff  held  a  judgment  against  one  George  Cntten,  and  was  about  to 
sue  Ryerson  and  Moses,  whom  he  understood  to  be  Cutten's  partners.  Before 
doing  so  he  consulted  one  of  the  defendants,  by  whom  he  was  informed  tli  it 
there  was  a  balance  of  some  $2,700  due  from  the  defendants  to  Cutten,  for  work 
performed  for  the  defendants  on  the  Western  Counties  Railway  under  a  con- 
tract, and  defendants  suggested  that  this  amount  might  be  made  available  to 
satisfy  plaintiff's  claim,  if  there  was  a  garnishee  law.  Plaintiff's  attorney,  on 
the  strength  of  this  representation,  issued  garnishee  process,  when  the  defend- 
ants pleaded  denying  that  there  was  any  debt  due. 

Previous  to  the  garnishee  process  being  issued,  Cutten  had  drawn  an 
order,  requesting  defendants  to  pay  all  sums  coming  due  to  him  under  the 
engineer's  monthly  certificates  to  one  Killam,  but  there  was  no  evidence  of 
any  indebtedness  of  Cutten  to  Killam. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia  (2  Russ. 
tt  Geldert,  199) ,  Strong  and  Gwynne,  JJ.,  dissenting,  that  the  defendants  were 
estopped  by  their  representation  from  denying  their  indebtedness  to  Cutten  ; 
and  that  there  was  not  evidence  of  such  an  assignment  as  would  prevent  the 
attachment  from  operating  on  the  fund. 

Appeal  dismissed  with  costs. 

Shanly  y.  Fitzrandolph.— 28th  April,  1882. 

5.  Lands  taken   for  railway — Debentures  issued  by  county  for 

daniao;es  awarded. 

,SV^  JURISDICTION,  29. 
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Estoppel — i'ontinuetl. 

6.  When  posHOHsion  of  laiul  fraudulently  ohtained  thn>u;^h  a  ten- 

ant, tho  posHessor  cannot  <lispute  landlords  title. 

See  POSSESSION,  5. 

7.  Improper  con.structi(jn  of  nniniclpal  drain— Action  I)y  ratepayer 

who  has  been  a  contractor — Acceptance  of  sui'plua  money. 

See  CORPORATIONS,  AA. 

8.  Trespass — Title  to  land — Boundary — Easement — Agreement  at 

trial  to  try  (juestion  of  boundary  only. 

Sec  BOUNDARY,  4. 

9.  Action  a<;ainst   sheriti'— Abandonment  of   seizure — Return   to 

wi'it  that  goods  seized. 

See  SHERIFF,  'J. 

10  Petition  of  Rlijlit  Act,  1H70,  s.  7 — Statute  of  Liniltatlo.is — 
^iJ  Hen.  VIII.  c.  9—Rldeau  Canal  Art,  S  Geo.  IV.  r.  I— 
6  Wm.  IV.  c.  10— 7  V.  e.  11,  «.  .iD—9  V.  e.  ^i— Deed— Co, i- 
struvtlon  of. 

Uuder  tho  xirovisions  o£  S  Geo.  IV.  c.  1,  generally  known  aa  The  Riileau 
Canal  Act,  Lt.-Col.  By,  who  was  employed  to  superintend  the  work  of  makint; 
said  canal,  set  out  and  ascertained  110  acres  or  thereabouts,  part  of  000  acres  or 
thereabouts  theretofore  granted  to  one  Grace  McQueen  as  necessary  foi  making 
and  completing  said  canal,  but  only  some  20  acres  were  actually  used  for  canal 
purposes,  Grace  McQueen  died  intestate  leaving  Alexander  McQueen,  her 
husband,  and  William  McQueen,  her  eldest  son  and  heir-at-law,  her  surviving. 
After  her  death  on  the  31st  January,  1832,  Ale.Kander  McQueen  released  to 
William  McQueen  all  his  int«*est  in  the  said  lands,  and  by  deed  of  0th  Feb., 
1S82,  the  said  William  McQueen  conveyed  the  whole  of  the  lands  originally 
granted  to  Grace  McQueen  to  said  Lt.-Col.  By,  in  foe  for  £1,200.  The  appel- 
lant, the  heir-at-law  of  WilHam  McQueen,  by  her  petition  of  right,  sought  to 
recover  from  the  Crown  90  acres  of  the  land  originally  taken  by  Col.  By,  but 
not  used  for  the  purposes  of  the  canal,  or  such  portion  thereof  as  still  remained 
in  the  liands  of  the  Crown,  and  an  indemnity  for  the  value  of  such  portions  of 
these  yO  acres  as  had  been  sold  by  the  Crown. 

Held,iJc/-  Ritchie,  C.J.— By  the  deed  of  the  0th  Feby.,  1832,  the  title  to  the 
lauds  passed  out  of  William  McQueen,  but  assuming  it  did  not,  he  was  estopped 
by  his  own  act,  and  could  not  have  disputed  the  validity  and  general  effect  of 
his  own  deed,  nor  can  the  suppliant  who  claims  under  him. 

Per  Strong.  J. — This  deed  did  not  work  any  legal  estoppel  in  favour  of 
Col.  By,  which  would  be  fed  by  the  statute  vesting  the  legal  estate  in  William 
McQueen,  the  covenants  for  title  by  themaalves  not  creating  any  estoppel. 
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Estoppel — ('(intinw(L 

Pi'V  Fournier,  Henry  and  Tasoheioau,  JJ. — There  could  be  no  estoppel  as 
ttiiiiinHt  Wni.  McQueen  by  virtue  of  the  deed  of  theTJth  February,  1832,  in  the 
face  of  the  proviso  in  7  V.  c.  11. 

McQueen  v.  The  Quoen.— xvi.  1. 

11.  Bond  for  faithful  (lischaryo  of  duty  by  jfovorniiient  official — 

Evidence  of  execution. 

See  EVIDENCE.  35. 

12.  Tratisfev  to  trustee  of  iuort<;a;;'es,  and  of  prouii.ssory  notes  g-iven 

as  collateral  for  price  of  sale — Assent  of  purchaser  to  trans- 
fer— Right  of  suit  hy  trustees  inider  law  of   Province  of 
Quebec — Art.  19,  C.  C.  P. — Prescription. 
Sec  TRUSTS  AND  TRUSTEES,  15. 

l.'J.  Lea-sa  of  mining  rirjhts — Option  of  locatimj. 

J.  McA.  et  al.  (plaintiff's)  auteiirj  having  leased  a  certain  portion  of  a  lot 
of  land  for  mining*  purposes  describad  in  the  deed  by  metes  and  bounds  with 
'  the  following  option  :  "  Pourra  le  dit  acquereur  chanf»er  la  course  des  li^^nes  et 
homes  du  dit  lopin  de  terre  sans  en  augmenter  les  bornes,  I'ctendue  on  super- 
fioie  en  auivant  dans  ce  cas  la  course  ou  ligne  de  la  dite  veino  de  quartz  i[ii'i\ 
pent  y  avoir  et  se  rencontrer  en  cet  endroit,  apres  (jue  lui,  le  dit  bailleur,  aura 
prospecte  le  dit  lopin  de  terre  susbaill6,"  adopted  certain  lines  of  a  survey 
made  by  one  Proulx,  as  containing  the  vein  of  quartz.  B.  et  al  (defendants') 
anteurs  leased  another  portion  of  the  same  lot.  In  an  action  en  hormnje  between 
the  parties  the  court  appointed  three  surveyors  to  fix  the  boundaries.  Each 
surveyor  made  a.  separate  report,  and  the  report  and  plan  of  the  surveyor 
Legendre,  adopting  Proulx's  lines,  was  adopted  and  homologated  by  the 
court. 

Held,  affirming  the  judgment  of  the  court  below,  Gwynnc,  J.,  dissenting, 
that  plaintiff's  aiiteiirs  having  located  their  claim  in  accordance  with  the  terms 
of  their  deed  they  were  now  estopped  from  claiming  that  their  property  should 
be  bounded  according  to  the  true  course  of  the  vein  of  (juartz,  and  that  the 
judgment  homologating  tlie  survey  adopting  Proulx's  lines  and  survey  was 
right  and  should  be  afitirnied. 

McArthur  v.  Brown.— xvii.  01. 

14  Assignment  in  trust  for  creditors — Release  by — Authority  by 
creditors  to  sign — Ratification. 

See  ASSIGNMENT,  14. 

15.  Uncertificated  solicitor — Allowing  name  to  appear  as  member  of 
firm  in  practice. 

See  SOLICITOR,  1. 
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Hstoppel — L'ontinued. 

10.  Landlurd  and  tenant — Verbal  lease — Expiration — Suli-tcnancy 
Notice  i()  i|uit — Distress. 

See  LANDLOUD  AND  TENANT,  !). 

17.  Action  on  jii-omi.ssory  note — Defence  of  forjjery — Ratificutioii. 

See  FOUGERY,  3. 

1(S.  ?]Htopprl  hi/  nnidlirt — Contract — B(>()m(((jf' — Rfpairs — Use  of 
houmsfrec—JG  V.  c.  SI,  (P.Q.). 

F.  McC.  brought  an  action  against  G.  15.  for  ?4,4tj4  as  iluehiin  for  charges 
which  he  was  authorized  to  collect  under  3li  V.c.  81,  (P.  Q  ),for  the  use  by  G.  B 
of  certain  booms  in  the  Nicolet  river  durinj,'  the  vearH  1887  and  1888.  O.  B. 
pleaded  that  under  certain  contracts  entered  into  between  F.  McC.  and  G.  B. 
and  his  (luteiirn,  and  the  interpretation  put  upon  them  by  F.  McC.  the  repairs 
to  the  booms  were  to  be  and  were,  in  fact,  made  by  him,  and  that  in  considera- 
tion thereof  he  was  to  be  allowed  to  pass  his  logs  free  ;  and,  also,  pleaded  com- 
pensation of  a  sum  of  .$9,620  for  use  by  F.  McC.  of  other  booms,  and  repairs 
made  by  G.  H.  on  F.  McC.'s  booms,  and  which  by  law  he  was  bound  to  make. 

Held,  reversinj;  the  juJj'ment  of  the  court  bilow,  that  there  was  evidence 
that  F.  McC.  had  led  G.  B.  to  believe  th  it  under  the  contracts  he  was  to  have 
the  use  of  the  booms  free  in  consideration  for  the  repairs  made  by  him  to  piers, 
A'c,  and  that  F.  McC.  was  estopped  by  conduct  from  claiming  the  dues 
he  might  otherwise  have  been  authorized  to  collect. 

Held,  further,  that  even  if  F.  McC.'s  right  of  action  was  authorized  by  the 
statute  the  amount  claimed  was  fully  compensated  for  by  the  amount  expended 
in  repairs  for  him  by  G. 

Bali  Y.  McCaffrey.— xx.  319. 

And  gee  IlEVENDICATION,  3. 

19.  Title  to  itdtd  —  Foreshore  of  loirhour  —  Grant  from  local 
government — Conveyance  by  grantee — Claim  of  dower  by 
wife  of  grantee — Objection  to — Estoppel — Act  (f  local  legis- 
lature confirrning  title — Vtdiditij  of — Pleading. 

After  the  British  North  America  Act  came  into  force  the  government  of 
Nova  Scotia  granted  to  S.  a  part  of  the  foreshore  of  the  harbour  of  Sydney, 
C.B.  S.  conveyed  this  lot  through  the  C.  B.  Coal  Co.  to  the  S.  it  L.  Coal  Co. 
S.  having  died,  his  widow  brought  an  action  for  dower  in  said  lot  to  which 
the  company  pleaded  that  the  grant  to  S.  was  void,  the  property  being  vested 
in  the  Dominion  government. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scoiia, 
Strong  and  Gwynne,  JJ.,  dissenting,  that  the  company  having  obtained  title 
to  the  property  from  ,S.  they  were  estopped  from  saying  that  the  title  ol  S. 
was  defective. 
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Hstoppel — '  'iintinui'd. 

Per  Strong  and  Gwynne,  JJ.,  dissentiMf} :  The  conveyance  by  8.  to  the 
C.  B.  Colli  Co.  was  an  innocent  convoyance  by  which  S.  liiniself  wonld  not 
have  been  estopped  and  aa  eatoppel  must  be  mutual  his  j,'rantees  would  not. 
There  were  no  recitals  in  the  deed  that  would  oatop  them  and  estoppel  could 
not  be  created  by  the  covenants. 

After  the  conveyance  to  the  defendant  company  an  Act  was  passed  by 
the  lef^islature  of  Nova  Scotia  rati."  'mfi  and  confirming  the  title  of  tlie  defen- 
dant company  lo  all  property  of  the  C.  B.  Coal  Co. 

Held,  that  if  the  lc)>islature  ccnld  by  statute  affect  the  title  to  this  pro- 
perty whicli  was  vested  in  the  Dominion  tjovernment  it  had  not  done  so  by 
this  Act  in  whicii  the  Crown  is  not  expressly  named.  Moreover  the  statute 
should  have  been  pleaded  by  the  defendants. 

The  Sydney  &  Louisburg  Coal  and  Ry.  Co.  v.  Sword.-  xxi.  152. 

20.  By  conduct — Booms — Proprietary  I'iohts — Revendicatioii. 

See  REVENDICATiON,  3. 

21.  Missing  deed — Execution  and  registration  of. 

See  EJECTMENT.  3. 

Eviction. 

Construction  of  lease — Entry  by  lessor  to  repair — Intent  — Suspen- 
sion of  rent. 

See  LANDLORD  AND  TENANT,  7. 
Evidence — Special  case — Farther  evidence. 

h'eld,  that  when  a  case  has,  by  consent  of  parties,  been  turned  into  a 
special  case,  and  the  judge's  minutes  of  the  evidence  taken  at  the  trial  agreed 
to  be  considered  as  part  of  the  said  special  case,  the  court  has  no  power  to 
add  anythinf^  thereto,  except  with  the  like  consent,  and  has  no  power  to  order 
any  further  evidence  to  be  taken. 

Smyth  Y.  McDougall.  -i.  114. 

2.    Admissibility  of. 

See  SALE  OF  GOODS,  1. 

S.    Contradiction  of  witness. 
See  WITNESS,  I. 

4.    Evidence  of  lilo'mtiff  not  admissihle — Actions  ar/ainsf  ddmin- 
istrators — Constraction  of  s.  4^1,  c  OG,  R.  S.  X.  S.,  J^li  scvIch. 

C.  sued  M.  it  R.  M.  accepted  service  and  acknowledged  amount  due,  but 
R.  pleaded  to  the  action.  Before  trial  both  defendants  died.  Then  G.  R.  & 
R.  R..  as  administrators  of  R.,  were,  before  trial,  made  [larties  to  the  action. 
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Evidence— ''"Ht/«Ht'(/. 

At  the  trial  C.  wiix  •.'Xiiniined  us  a  witiieBti  ill  ttupport  of  bin  own  case,  hiuI 
when  iiHJted  what  hud  taUoii  place  botwuen  him  and  the  deccaHed  M.  &  H.,  the 
learned  jiid^o  ridud  that  the  evidence  waH  inadtnisbihlo  under  a.  11,  c.  IMi  of 
the  Kcvi»)ed  Htatutos  of  Nova  Scotia,  4tli  aeries. 

Held,  afhrniin^  tiic  judgment  of  tiie  court  bolow,  that  under  Raid  aection, 
in  an  action  a>{ainBt  adininiHtratorn  made  partieH  to  an  action  alter  inHUu 
joined,  but  before  trial,  the  plaintiff  cannot  ffive  any  evidence  in  hin  own 
favour  of  dealin^^M  with  a  deceased  defendant.     Ilenry,  J.,  dinHentin>i. 

Cheiley  v.  Murdock.— ii.  4h. 

5.  Rrjccfion   iif — Promisftor>j  nofrs — Juliif   /itihillfi/   mi  —  Mls- 

tl  i  I't'cflon    lis  to    i  llfci'CMt. 

riaintiffa  sued  W.  upon  two  promissory  notes  sitijned  by  one  T.  E.  and  W  . 
The  notes  were  dated  at  Halifax  and  made  payable  to  plaintiffs'  order  in 
Boston,  U.S.  The  notes  were  stamped,  but  before  action  brought  double 
8tanii)s  were  arti.\ed  and  no  contract  as  to  interest  appeareil  on  the  face  of 
them.  \V.  pleaded,  inter  alia,  that  he  had  Binned  the  notes  upon  an  under- 
standing,'  and  a-^'reemcnt  that  he  should  be  liable  vhereon  as  surety  only  for 
T.  K.,  and  that  plaintiffs,  without  his  knowlcd^je  o;  consent,  af?recd  to  nive 
and  nave  time  to  T.  K.,  and  forbore  to  enforce  p'.iyment  when  they  miylit 
havt)  been  paid.  At  the  trial  W.  souj^ht  to  cross-examine  one  of  the  plaintiffs 
on  iin  affidavit  made  by  the  witness,  and  to  which  was  annexed  a  letter  to 
plaintiffs  from  T.  E.  This  evidence  was  rejected  by  the  jud>{e,  and  a  verdict 
was  ^iven  for  plaintiffs  with  interest.  A  rule  nisi  to  set  aside  verdict  was 
dischar;<ed  by  the  Supreme  Court  of  Nova  Scotia,  but  they  referred  the  rate 
of  interest  to  a  master  of  the  court. 

Held,  that  there  was  an  improper  rejection  of  evidence,  and  that  the  jury 
should  have  been  directed  as  to  interest. 

Wallace  v.  Souther. — ii.  598. 

6.  Of  respoiuleut  in  controverted  elections  admissible  in  province 

of  Quebec. 

Somerville  \.  Laflamme. — ii.  'illi. 

7.  Pawl  evidence  of  determination  of  8uit  by  jud(jment   inad- 

mwible. 

In  an  action  of  damages  for  malicious  arrest  and  imprisonment  of 
plaintiff,  under  a  ciqyias,  issued  by  a  stipendiary  magistrate  in  Nova  Scotia, 
whose  judgment,  it  was  alleged,  was  reversed  in  appeal  by  the  Supreme  Court 
of  Nova  Scotia,  oral  evidence  "that  the  decision  of  the  muL;istrate  was 
reversed"  was  deemed  sufficient  evidence  by  the  judge  at  the  trial  of  the  deter- 
mination of  the  suit  below. 

Held,  reversmg  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  (2 
R.  it  C.  528)  that  such  evidence  was  inadmissible,  and  was  not  proper  evidence 
of  a  final  judgment  of  the  Supreme  Court  of  Nova  Scotia. 

Gunn  v.  Cox.— iii.  296. 


28." 
Evidence — ( 'mitimud. 

(S.  iJihiifn  ill  n>iiij>f('s — »S'(*/''  nf  sforl,-t ii-ti'iiih'  hif  ii  fiif/tfi'  in  his 
aoi)  —OiitiH  />r<)li(iii<U — Aj^tlacit  of  ii  pci'Kini  »iiur  (Icccntu'd 
vot  crulcnce. 

Ill  a  ilt'batu  de  comptci  between  A.  O.  (appellant),  in  Inn  (juivlity  of  tutor  tu 
M.  li.  W.V.  !{.,  ti  minor,  ivnd  Dame  II.  I',  (respondont),  univerHui  leKatto  of 
liur  late  Imnband  L.  11.,  wlio  had  poHHeasiun  of  tiie  minor'H  property  (iiis  grand- 
child) as  tutor,  the  following;  items,  viz. : — 90,4(>0.(JB  (for  stook  of  ^ooda  Hold 
by  Ij.R.  to  liiH  Hon)  and  9151.07  ai)d  U!)0.7fi  for  "  cuhIi  received  at  the  counter," 
charj^ed  by  tlie  ruHpondent  in  her  account,  were  contested.  In  1H7I,  L.  L.  R., 
the  Minor's  fatiier,  married  one  M.  C.  G.,  and  by  contract  of  marriage  obtained 
from  his  father,  L.  K.,  two  immoveable  properties,  en  uriincctiiciit  iVIioiric.  At 
Che  same  time  L.  U.,  the  father,  retired  from  business  and  left  to  L.  L.  U,  his 
son,  the  whole  of  his  stock-in-trade,  which  was  valued  at  9'>,l()l).li:),  making 
an  inventory  tliereof.  L.  L.  11.  died  in  1872,  leaving;  one  ciiild,  said  M.  L.  II, 
('.  U.,  and  L.  11.,  lier  (grandfather,  was  appointed  her  tutor.  Tiiere  was  no 
evidence  that  the  stock-in-trade  had  been  sold  by  the  father  and  purchased 
by  the  son,  or  that  the  father  fjave  it  to  his  son.  However,  when  L.  H.,  in 
Ids  capacity  of  tutor  to  his  (grandchild,  made  an  inventory  of  his  son's  succes- 
sion, he  charged  his  son  with  this  amount  of  S.'i.lOO.O^. 

Held,  reversing  the  jud^jmcnt  of  the  court  below,  that  it  was  for  the 
respondent  to  prove  that  there  had  been  a  sale  of  the  stock-in-trade  by  L.  It.  to 
his  son  L.  L.  11.,  the  minor's  father,  and  that  there  bein^;  no  evidence  .  f  such 
a  sale,  the  respondent  could  not  lej^ally  charj^e  the  minor  with  that  amount. 

As  to  the  other  two  items,  these  were  ({ranted  to  the  respondent  by  the 
Court  of  Queen's  Bench  on  the  ground  that,  althoufrh  they  had  been  entered 
as  cash  received  at  the  counter,  there  was  evidence  that  they  had  been  already 
entered  in  the  led^^er.  The  only  evidence  to  support  this  fact  was  the  affidavit 
of  one  Hebert,  the  book-keeper  of  L.  11.,  since  deceased,  tiled  with  the  reddition 
dc  voinptcs  befoi'e  notary  prior  to  the  institution  of  this  action. 

Held,  reversin({  the  jud(,'ment  of  the  conrt  below,  that  the  affidavit  of 
Hebert  was  inadmissible  evidence,  and,  therefore,  these  two  items  could  not 
be  charf{ed  against  the  minor. 

Gagnon  y.  Prlnoe.— vii.  386. 

[In  this  case  the  Judicial  Committee  of  the  Privy  Council  refused  leave  to 
appeal. 

The  Judicial  Committee  held  that  they  will  not  advise  Her  Majesty  to 
admit  an  appeal  from  the  Supreme  Court  of  Canada  save  where  the  case  is 
of  gravity,  involving  matter  of  public  interest,  or  some  important  question  of 
law,  or  affecting  property  of  considerable  amount,  or  where  the  case  is 
o  lierwise  of  some  public  importance,  or  of  a  very  substantial  character. 

—8  App.  Cases,  103— 25th  November,  1882.] 


9.    Manslaughter — Whether   evidence   as    to  assaults    committed 
within  year  of  death  admissible. 

See  CRIMINAL  APPEAL,  2. 
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Evidence — '  'untintud. 

10.  Question  for  Jury — Contract  not  under  seal. 
See  AOUKKMENT,  h. 

1 1  Of  acci'ptanco  of  jroo<ls— Parol— Art.  I'l'.V)  C.  ('.  (!'.  Q.). 
,SV.'  K.\LE  OF  GOODS.  (5. 

12.  Of  special  <lmna^a'.s  not  alle^^'iMl  inadmissible. 
See  LIBEL. 

l;{.  of  professic)nal  draughtsmen  to  show  what  certain  shadingsaiid 
marks  on  plan  are  inti'nded  to  indicate. 

.SVt'  EASEMENT.  1. 

14.  Of  agent  of  company  ailmissihie  under  R.  S.  N.  .S.  c.  OO,  8.  41, 

in  action  on  policy  of  assurance  l>y  executor. 
See  INSURANCE,  LIFE,  6. 

15.  Verdict  against  weight  of. 

See  JURISDICTION,  23. 

1(1.  Parol,  to  show  I'ight  to  redeem. 
,sVc'  MORTGAGE,  8. 

17.  Of  reasonable  and  probable  cause. 
•SV.;  INSOLVENCY,  9. 

IS.  Pai'ol,  to  establish  contract. 

,SV<;  SALE  OF  GOODS,  10. 

If).  Withdrawal  of  evidence  from  jury. 
.SV<;  NEW  TRIAL,  3. 

20.  When  whole  evidence  before  the  court,  the  case  will  not  lie  sent 

back  for  a  new  trial. 

See  NEW  TRIAL.  4. 

21.  Where  verdict  affi^rraed  by  two  courts  on  weight  of — Appeo.l. 

The  appellant  appealed  from  two  judgments  of  the  Court  of  Appeal  for 
Ontario,  affirminf^  jut'gmenta  recovered  against  him  by  the  respondent  in  two 
several  actions  brought  on  alleged  contracts.  The  cases  were  tried  before  a 
judge  without  a   jury,  and   the    respondent   obtamed   two   verdicts.      Theise 
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Evidence — Cuntinunl. 

vordictH  liav  ii>{  beon  moveil  a^iiinat,  were  austained  by  tlio  Court))  of  (juuun's 
KencI)  ami  Cummon  PleaH,  ropectively,  and  both  by  the  Court  of  Appeal  for 
Ontiirii). 

On  appt-tl  t»  thu  Suproino  Court,  Held,  tliat  the  judgment  of  the  Court 
of  Appeal  hIi  luld  bu  attirniuil. 

I'lr  CJwyine,  J.  -When  ii  judj^e  1ii\h  tried  ii  ciiHe  without  a  jury  and  found 
a  verdict,  which  verdict  Iiuh  been  uthrnied  by  two  courts,  this  court,  Hitting 
in  appeal,  should  not  reverse  the  conclusion  arrived  at  by  the  lower  courts  on 
the  woiyht  of  evidence,  uidens  convinced  beyond  all  roasonablo  doubt  that  all 
the  jud^eH  before  whom  tiie  case  came  have  clearly  erred. 

Appeal  disniisHod  with  costs. 

[See  also  DellechaaBo  Case— Jud^nir-it  of  Taacheroau,  .J.,  H  C.  H.  C.  H. 
128.J 

Bickford  v.  Howard- -18  C.  L.  J.  422.— 2_'nd  June,  IMJ. 

.SVi!(i/((,;  Al'l'EAL,  li». 

nUSHAND  AND  WIFE,  7. 
SALE  OF  GOODS,  11. 

22.  Of  notjuy,  not  admisHihlo  to  coutrtulict  <lL'e<l  <liiiwu  Ity  liiiii.  • 
See  SALE  OF  LANDS,  It. 

28.  ()i  huHhand  Ji^aiii.st  wife,  in  action  For   removal  ot'   latter  as 
executrix,  not  a(hnis.sihle. 
Sec  EXEcirrou,  r,. 

24.  When  new  trial  oidered — Evidence  not  iso  clear  as  to  justify 
Appellate  Ccnu't  in  intei-fering. 

See  TRESPASS.  12. 

2.')  Of  ndssinn'  deed — Under  law  of  N.S. 
See  EJECTMENT,  3. 

26.  Amendment  of  pleadings  to  conform  to. 

See  LICENSE,  7. 

27.  Judgment  of  court  of  first  instance  on  the  evidence  afHrmed. 

See  APPEAL,  4,  5,  G,  7,  8. 
ELECTION,  10,  18. 
EVIDFNCE,  21. 

RAILWAYS  AND  RAILWAY  COMPANIES.  Sd. 
SALi;  OF  GOODS,  14. 
SOLICITOR  AND  CLIENT,  2. 
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2H.  Of  fraud — Kt'scifssion  of  executod  coutract. 

See  SALE  OF  LANDS,  14. 

29.  Verdict  noainst  weij;ht  of — New  trial  ordered  V)y  court  Ixdow — 

Appeal  will  not  be  heard. 

See  JUKISDICTION,  3«l. 

30.  Comuicnceinent  of  proof  in  writing — In  case  where  fraud  alleged 

and  proved,  not  reijuired. 

See  BANKS  AND  BANKING,  12. 

31.  Verdict  against  weight  of — New  trial  ordered. 

See  NEW  TiUAL,  14. 

32.  Agreement  in   writing — Collateral   parol    agreement,  admissi- 

Itility  of. 

See  AGREEMENT,  IC. 

33.  Indictment  for  perjury  in  answering  to/W//.s  cf  a /'/w/r.s'— Nega- 

tive averments — Proving  special  facts    to  estal)lish  falsity 
of  answers — Adniissibility  of  evidence. 
Sec  CRIMINAL  APPEAL,  7. 

34.  Trial  for  ii-'irder — Expert  medical  testimony — Admissibility  of. 

See  CRIMINAL  APPEAL,  9. 

35.  Surety — Execution  of  bond — Evidence  of  execution — WeigJd  of 

evidence — Acceptance  of  bond — Proximate  cause — Estoppel. 

In  an  action  by  the  crown  against  C.  on  a  bond  of  suretyship  for  the  faith- 
ful discharge  by  a  government  official  of  his  duties  as  such,  the  defendant, 
under  a  plea  of  non  est  factum,  swore  that  he  signed  the  bond  in  blank — that  he 
made  no  affidavit  of  justification — and  that  the  certificate  of  the  magistrate  of 
the  execution  of  the  bond,  as  required  by  the  statute,  was  irregular  and  unau- 
thorized. The  attesting  witness  to  C.'s  execution  of  the  bond,  and  the  magis- 
trate, each  swore  to  the  correctness  of  his  own  action,  and  that  C.  must  have 
properly  executed  the  bond  or  the  affidavit  would  not  have  been  made  or  the 
certificate  given. 

Held,  per  Ritchie,  C.J. ,  Strong,  Fournier  and  Gwynne,  JJ.,  reversing  the 
judgment  of  the  Supreme  Court  of  N.  S.,  (G  R.  &  G.  313),  that  the  weight  of  evi- 
dence was  in  favour  of  the  due  execution  of  the  bond  by  C. 

Per  Patterson,  J.,  that  C.  was  estopped  from  denying  that  he  had  executed 
the  bond. 
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Evidence — Continued, 

Held  &ho, per  Patterson,  J.,  reversing  the  judgment  of  the  court  below,  that 
the  execution  of  the  bond,  and  not  the  certificate  of  the  magistrate,  was  the 
proximate,  or  real,  cause  of  its  acceptance  by  the  crown. 

The  Queen  v.  Chesley.— xvi.  306. 

36.  Assault  on  constable   serving   summons  charging  violation  of 

Canada  Temperance  Act — Wife  of  defendant  not  a  competent 
witness— R.  S.  C  c.  162,  s.  34— R.  S.  C  c.  174,  s.  216. 
See  CRIMINAL  APPEAL,  11. 

t 

37.  Indictment  for  manslaughter — Two  or  more  names  under  an 

alias — No  evidence  of  one  name — Variance. 
See  CRIMINAL  APPEAL,  12. 

38.  Admissibility  of — Entries   in  books — Goods  charged  to  third 

party — Verdict  against  evidence — Neiv  trial. 

McK.  was  a  member  of  two  firms,  C.  McK.  &  Co.  and  McK.  &  M.  In  an 
action  against  McK.  &  M.  for  goods  sold  and  delivered  it  appeared  on  the  trial 
that  the  goods  were  ordered  by  McK.  and  shipped  to  the  place  of  business  of 
McK.  &  M.,  but  were  charged  in  the  plaintiff's  books  to  C.  McK.  &  Co.,  which 
he  said  was  done  at  McK.'s  request.  McK.,  called  as  a  witness  for  the  plain- 
tiff, corroborated  this,  and  on  cross-examination  he  produced,  subject  to 
objection,  the  books  of  C.  McK.  &  Co.,  in  which  these  goods  were  credited  to 
that  firm.    A  verdict  was  given  for  the  defendant,  M. 

Held,  reversing  the  verdict  of  the  court  below,  that  the  books  of  C.  McK. 
&  Co.  were  properly  in  evidence  on  the  cross-examination  of  McK.,  and  the 
rule  for  a  new  trial  should  be  discharged. 

Miller  v.  White xvi.  445. 


I 


39.  Lost  ivriting — Proof  of  haiulwi^itlng — Subsequently  acquired 
knowledge — Change  of  signature. 

That  a  document  not  in  existence  was  written  by  a  particular  individual 
may  be  proved  by  a  person  who  has  had  possession  of  and  destroyed  it,  though 
he  only  acquired  knowledge  of  the  handwriting  of  the  alleged  writer  some 
weeks  after  the  document  was  destroyed  and  could  only  say  that  from  his 
recollection  of  the  document  it  was  written  by  the  same  person.  Gwynne,  J., 
dissenting. 

In  an  action  for  a  written  libel  defendant  was  asked,  on  cross-examination, 
if  he  had  not  changed  his  signature  since  the  action  began,  which  he  denied. 

Held,  Gwynne  and  Patterson,  JJ.,  dissenting,  chat  documentary  evidence 
was  admissible  to  show  that  the  signature  had  been  changed. 

Per  Patterson,  J. — The  witness  could  properly  be  asked,  on  cross-examina- 
tion, if  he  had  not  changed  his  signature,  but  the  opposing  party  must  be 

CAS.   DIG. — 19 
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satisfied  with  his  answer,  and  could  not  go  further  and  give  atitirmative  evid- 
ence of  the  fact. 

Alexander  y.  Yye. — xvi.  501- 

[Leave  to  appeal  in  this  case  was  refused  by  the  Judicial  Committee  of  the 
Privy  Council] . 

40.  Use  of  running  water — Long  establislied  industry — Pollution — 

Injunction. 

See  NUISANCE,  3. 

41.  Partnershijy — Evidence  of — Names  of  j^artners  on  letter  heads. 

The  representation  of  an  agent  that  his  principals  are  a  firm  in  a  distant 
province,  and  that  such  firm  is  composed  of  A.  and  B.,  coupled  with  the  evi- 
dence of  receipt  by  the  person  to  whom  the  representation  is  made  of  letters 
from  one  of  the  alleged  members  of  the  firm,  written  on  paper  on  which  the 
names  of  such  members  are  printed,  in  answer  to  letters  from  such  persons,  is 
2>riina  facie  evidence  that  A.  and  B.  constitute  said  firm. 

McDonald  v.  Gilbert.— xvi.  700. 

42.  Goods  sold  and  delivered — Credit— Direction  to  jury — Witli- 

drawcd  of  evidence  from  jury — New  trial. 

In  an  action  against  McK.  &  M.  for  goods  sold  and  delivered,  the  plaintiff 
swore  that  he  had  sold  the  goods  to  the  defendants  and  on  their  creflit,  and  his 
evidence  was  corroborated  by  the  defendant  McK.  The  defence  showed  that 
the  goods  were  charged  in  the  plaintiff's  books  to  C.  McK.  &  Co.,  (the  defend- 
ant McK.  being  a  member  of  both  firms),  and  credited  the  same  way  in 
C.  McK.  &  Co.'s  books,  and,  that  the  notes  of  C.  McK.  &  Co.  were  taken  in 
payment,  and  it  was  claimed  that  the  sale  of  the  goods  was  to  C.  McK.  &  Co. 

The  trial  judge  called  the  attention  of  the  jury  to  the  state  of  the  entries 
in  the  books  of  the  plaintiff  and  of  C.  McK.  &  Co.,  and  to  the  taking  of  the 
notes,  and  to  all  the  evidence  relied  on  by  the  defence,  and  he  left  it  entirely, 
tc  the  jury  to  say  as  to  whom  credit  was  given  for  the  goods. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
27  N.  B.  Rep.  42,  Strong  and  Patterson,  JJ.,  dissenting,  that  the  case  was 
properly  left  to  the  jury  and  a  new  trial  was  refused. 

Present : — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Tascheareau,  Gwynne,  and 
Patterson,  JJ. 

Miller  y.  Steplienson.— June  14th,  1889— xvi.  722. 

43.  Demolition   of  dam — Report  of   expert — Motion  to  hear  fur- 

ther evidence — Remitting  case  back. 

See  TRANSACTION. 
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44.  Construction  ot"  will — Intention — AdnuHHibility  of  evidence  to 

establish — Joint  tenancy  or  tenancy  in  common. 

See  WILL,  20.' 

45.  Municipal   aid    to  railway  company  —  Del)entures   signed   by 

warden   dr   facto — Comjiletion  ot"  railway — Evidence  of — 
Onui<  jirohiindi 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  52. 

46.  Crown  lands — Setting  aside  letters  patent— Error  and  improvi- 

dence— Scire  facias. 

See  LETTERS  PATENT,  2. 

47.  Marine    insurance — Total    loss  —  Finding   of  jury,  one  which 

reasonable  men  might  have  arrived  at — Right  to  recover  for 
partial  loss. 

See  INSURANCE,  MARINE,  30. 

48.  Coinjwvy — Wivdmij-iq^ — Possession}   of  books  by  manacjer — 

Refusal  to  deliver  up — Evidence. 

G.  was  the  nuinat^er  for  the  Ottawa  district  of  a  hiiiiber  company  whose 
headquarters  vera  in  Edinburgh  and  whose  head  office  for  Canada  was  in 
Toronto.  The  company  having  gone  into  hquidation  an  order  was  obtained 
from  the  Court  of  Sessions  in  Edinburgh  for  the  delivery  of  its  books  by  the 
manager  to  the  Hquidator  or  to  some  person  appointed  by  him.  This  order 
not  having  been  obeyed  an  action  was  brought  by  tlie  company  to  recover 
possession  of  the  books  from  G.  who  set  up  tlie  defence  ^liat  he  had  already 
given  them  up,  and  also  that  the  company  had  no  locus  stanch  to  maintain  the 
action.  The  evidence  given  on  the  hearing  showed  that  after  the  proceedings 
in  liquidation  were  commenced  G.  was  dismissed  from  his  employ nient  as 
manager,  whereupon  he  demanded  an  audit  of  the  books  w'uch  was  com- 
menced but  never  completed,  and  G.  swore  that  after  handing  over  the  books 
to  the  auditors  he  had  never  had  possession  of  them.  He  also  swore  that 
they  had  never  been  in  his  control,  having  been  kept  in  a  safe  of  which  a  clerk 
of  the  company  and  the  new  manager  alone  had  the  combination.  It  was 
shown  by  the  plaintiffs,  however,  that  some  time  after  the  audit  an  agent  of 
the  liquidator  went  to  Ottawa  to  get  the  books  and  saw  G.,  who  first  agreed 
but  afterwards  refused  to  deliver  them  up,  giving  as  the  ground  of  his  refusal 
that  he  was  liable  for  the  rent  of  the  office,  and  for  other  debts  of  the  com- 
pany, and  that  he  wished  to  retain  what  property  of  the  company  he  had 
to  protect  himself.  The  agent,  with  the  assistance  of  G.'s  landlord,  then 
obtained  access  to  the  office  where  he  saw  some  books  which  he  took  to  belong 
to  the  company,  and  a  safe  in  which  be  believed  there  were  others,  but  G. 
coming  in  refused  to  allow  him  to  remove  them  and  ejected  him  fr  m  the 
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office.  On  this  evidence  tbe  trial  judge  made  an  order  against  G.  directing 
him  to  doUver  to  the  liquidator  all  the  books  and  papers  of  the  company  in 
his  possession  or  under  his  control.  This  decision  was  affirmed  by  the  Divi- 
sional Court  and  the  Court  of  Appeal  for  Ontario.  On  appeal  by  G.  to  the 
Supreme  Court  of  Canada  : 

Held,  that  the  books  having  been  shown  to  have  been  in  the  possession 
of  G.  at  the  date  of  the  visit  of  the  liquidator's  agent  to  Ottawa,  and  the 
defendant  not  having  attempted  to  show  what  became  of  them  after  that 
date,  and  his  testimony  that  he  did  not  know  what  had  become  of  them 
having  been  discredited  by  the  trial  judge,  there  was  no  reason  for  inter- 
fering with  the  order  appealed  from. 

Present: — Sir  W.  J.  Eitchie,  C.J.,  and  Strong,  Foamier,  Gwynne  and 
Patterson,  JJ. 

Grant  v.  The  British  Canadian  Lumber  Co.— June  12,  1890— xviii.  708. 


49.  Question  of  fact — Fiiidhirj  of  trial  judge — Inferferencti   with 
an  appeal. 

T.,  a  solicitor,  brought  an  action  against  the  officers  of  the  Liberal-Con- 
servative Association  of  the  East  Hiding  of  Northumberland  for  services 
alleged  to  have  been  rendered  as  their  solicitor  and  counsel  in  the  matter  of  an 
election  petition  against  the  return  of  the  member  for  the  Hiding  in  the 
Legislative  Assembly  of  Ontario.  At  the  trial  of  the  action  the  plaintiff 
swore  that  hf  was  duly  appointed  solicitor  to  carry  on  the  election  petition  by 
resolution  passed  at  a  meeting  of  the  association,  and  that  in  consecjuence  of 
such  resolution  he  acted  as  such  solicitor  in  the  conduct  of  the  petition.  Tlie 
defence  to  the  action  was  that  no  such  appointment  was  made,  or  if  it  was  that 
the  plaintiff  agreed  to  render  his  services  gratuitously,  and  the  evidence  given 
for  the  defendants  was  that  the  plaintiff  offered  his  services  free  of  charge,  and 
that  it  was  decided  to  protest  tbe  election  in  consequence  of  such  offer.  The 
trial  judge  held  that  no  'retainer  of  the  plaintiff  was  proved  and  dismissed  the 
action.  His  decision  was  reversed  by  the  Queen's  Bench  Division,  and  their 
decision  in  its  turn  was  reversed  by  the  Court  of  Appeal  for  Ontario,  and  tlie 
judgment  of  the  trial  judge  restored.  On  appeal  by  the  plaintiff  to  the  Supreme 
Court  of  Canada : 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  thi  question 
being  purely  one  of  fact  which  the  trial  judge  was  the  person  most  competent 
to  determine  from  seeing  and  hearing  the  witnesses,  and  it  not  being  clear 
beyond  all  reasonable  doubt  that  his  decision  was  erroneous,  but,  on  the  con- 
.  trary,  the  weight  of  evidence  being  in  its  favour,  his  judgment  should  not  be 
interfered  with  on  appeal. 

Present : — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Gwynne  and 
Patterson,  JJ. 

Titus  Y.  ColYille.— June  12,  1880— xviii.  709. 
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50.  Improper  a(lmission--Cross-exinnin((tiuii--Coni'erscdiov  parflij 

(jiven  on  examinatiun  in  chief — Belief  ua  to  signature  on, 
note — Evidence  of  counsel. 

To  an  action  on  a  bond  Uie  defendants  pleaded  that  it  was  given  iu  sottle- 
mont  of  promissory  notes  made  by  a  brotlier  of  defendants  the  indorsements 
to  wliicK  were  forged  to  the  kuowiedf^e  of  i)hiintiffs,  which  settlement  was  the 
only  coi.  ,ideration  for  the  execution  of  the  bond.  On  the  trial  a  verdict  was 
^iven  for  plaintiffs  which  was  set  aside  by  the  full  court  and  a  new  trial 
ortlered  on  the  grcnnd  of  improper  admission  of  evidence  as  follows:  lat, 
evidence  by  a  solicitor  of  what  one  of  the  officers  of  the  plaintiff  bank  had 
told  him  relative  to  an  admission  by  the  alleged  forger  that  the  notes  were 
genuine;  part  of  this  conversation,  which  related  to  a  different  matter,  had 
been  given  in  evidence  by  the  same  witness  on  direct  examination,  but  the 
court  below  held  that  the  balance  could  not  be  given  on  cross-examination  as 
it  was  not  connected  with  what  had  been  already  proved.  2nd,  evidence  by 
counsel  for  plaintiffs  in  the  proceedings  on  the  notes  which  had  led  to  the 
making  of  the  bond  of  his  belief  in  their  genuineness,  which  the  court  below 
held  was  not  good  evidence.  Upon  appeal  to  the  Supreme  Court  of  Canada 
from  the  judgment  ordering  a  new  trial. 

Held,  That  the  evidence  objected  to  was  properly  admitted  and  that  the 
juilgment  of  the  Supreme  Court  of  N.  B.  should  be  reversed. 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Taschereau, 
Gwynne  and  Patterson,  JJ. 

Halifax  Banking  Company  v.  Smith.— Nov.  3,  1890.— xviii.  710. 

51.  Weight  of — Admissihilitg — Grounds  for  admission  urged  at 

trial — New  grounds  taken  on  appeal — Effect  of. 

In  an  action  on  a  policy  of  insurance  against  lire  on  a  stock  of  goods  the 
verdict  for  tlie  plaintiff  was  moved  against  on  the  grounds  of  its  being  against 
the  weight  of  evidence  and  of  improper  exclusion  of  evidence.  The  first 
ground  was  mainly  urged  in  regard  to  the  amount  of  damages.  As  to  the 
second  ground  the  evidence  tendered  related  to  the  fact  that  a  quantity  of 
unburnt  matches  and  shavings  had  been  found  near  the  part  of  the  premises 
in  which  the  fire  occurred  where  the  bulk  of  the  goods  were  alleged  to  have 
been  burnt.  The  evidence  was  rejected  by  the  trial  judge  for  the  reason  that 
there  was  no  defence  pleaded  that  the  fire  was  incendiary,  and  on  s.ppeal  to 
the  full  court  below  it  was  for  the  first  time  urged  that  it  was  admissible  as 
sho'"  'ng  the  nature  and  extent  of  the  fire  in  the  vicinity.  The  verdict  for 
the  plaintiffs  was  sustained  by  the  full  court.  On  appeal  to  the  Supreme 
Court  of  Canada : 

Held,  Gwynne,  J.,  dissenting,  that  the  decision  of  the  Supreme  Court  of 
Nova  Scotia  should  be  affirmed. 

Per  Ritchie,  C.J.,  that  though  the  amount  of  the  damages  found  ir  the 
case  was  not  satisfactory  and  might  well  have  been  submitted  to  a  i  iv  of 
business  men  as  a  question  proper  for  their  determination  he  wor      not 
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disBent  from  the  judgment  dismisain^i  the  appeal.  Ah  to  tlio  other  ground  the 
evidence  w.ts  rightly  rejected.  When  evidence  is  tendered  the  jndgo  and 
opj-oaint.;  counsel  are  entitled  to  know  the  j^round  on  which  it  is  offered  and 
none  can  be  urged  on  appeal  that  has  not  been  put  forward  at  the  trial. 

Present :— Sir  W.  J.  Ritchie,  G.J.,  and  Stront*,  Taschereau,  Gwynne  and 
Patterson,  JJ. 

Royal  Ins.  Co.  v.  Duffug— Dec.  'Jth,  18P*    xviii.  711. 

52.  Afjt'cemevt  for  trawifer  of  vemcl — Ahaolute  or  conditional  sale 
— FiiuliiujH  of  fact. 

In  a  suit  for  an  iiccount  of  the  earnings  of  a  steamer  transferred  to  the 
defendants  by  the  plaintiff  the  case  had  been  heard  and  judijment  given  when 
defendants  made  application  to  be  allowed  to  put  in  newly  discovered  evidence, 
which  was  refused  by  the  court  below  but  allowed  by  the  Supreme  Court  of 
Canada,  which  latter  court  also  gave  leave  to  both  parties  to  amend  their 
pleadings.  The  original  answer  of  the  defendants  to  the  action  alleged  that 
the  transfer  of  the  steamer  was  made  by  the  plaintiff  as  security  for  all 
advances  made  or  to  be  made,  while  plaintiff  claimed  that  it  was  only  as 
security  for  a  fixed  amount.  After  the  order  of  the  Supreme  Court  of  Canada 
defendants  set  up  a  new  case,  namely,  that  the  trtinafer  was  absolute  in 
consideration  of  an  annuity  of  91,000  to  be  paid  to  plaintiff  during  his  life. 
This  defence  was  raised  in  accordance  with  the  newly  discovered  evidence 
which  consisted  of  an  agreement  purporting  to  be  executed  by  plaintiff  to 
transfer  to  defendants  said  steamer  and  all  power  and  control  over  the  same 
in  consideration  of  such  annuity  and  to  execute  an  absolute  bill  of  sale  thereof 
to  defendant.  Pursuant  to  the  order  of  the  Supreme  Court  evidence  was 
taken  of  the  execution  of  this  agreement  and  resulted  in  a  judgment  by  the 
judge  in  equity  of  Nova  Scotia  who  heard  the  case,  declaring  that  it  did  not 
contain  the  true  agreement  between  the  parties,  that  it  was  executed  by 
plaintiff  while  intoxicated  and  incapable  of  transacting  business  and  that  the 
only  consideration  for  the  transfer  to  the  defendant  was  the  fixed  sum  stated 
by  plaintiff,  and  he  ordered  an  account  to  be  taken  as  to  the  state  of  the 
general  accounts  between  the  parties.  This  judgment  having  been  affirmed 
by  the  Supreme  Court  of  Nova  Scotia  in  banc, 

Held,  that  under  the  evidence  and  considering  the  nature  of  the  trans- 
action and  all  the  circumstances  attending  it  the  courts  below  could  not  have 
found  otherwise  than  they  did  and  their  decision  should  be  affirmed. 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Gwynne  and 
Patterson,  JJ. 

Seeton  y.  King.— Dec.  11th,  1800— xviii.  712. 

5.3.  Receipt — Error — Parol  evidence — Arts.  1^,  123^,  C.  C. 

S.  brought  an  action  to  compel  V.  to  render  an  account  of  the  sum  of 
$2,500,  which  S.  alleged  had  been  paid  on  the  Cth  October,  1885,  to  be  applied 
to  S.'s  first  promissory  notes  maturing  and  in  acknowledgment  of  which  V.'s 
book-keeper  gave  the  following  receipt :    "  Montreal,  October  6th,  1885.     Re- 
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ceived  from  Mr.  D.  S.  the  sum  of  two  thouaand  Ave  hundred  dollars  to  be 
applied  to  liis  tirst  notes  maturint^.  M.  V.,  per  F.  L.  "  and  which  V.  failed 
and  neglected  to  apply.  V.  pleaded  that  he  never  hoc  the  $2,500  and  that  the 
receipt  was  j;iven  in  error  and  by  mistake  by  his  clerk.  After  documentary 
and  parol  evidence  had  been  given  the  Superior  Court  for  Lower  Canada 
whose  jud!.!ment  was  aftirmed  by  the  Court  of  Queen's  Bench,  dismissed  S.'s 
action.     On  appeal  to  the  Supreme  Court  of  Canada  : 

Held.  1.  That  the  Ihiding  of  the  two  courts  on  the  question  of  fact  as 
whuther  the  receipt  had  been  f^iven  tlirout^h  error  should  not  be  interfered 
with. 

2.  That  the  prohibition  of  Art.  1234  C.  C.  against  the  admission  of  parol 
evidence  to  contradict  or  vary  a  written  instrument,  is  not  d'  onlrc  public,  anil 
that  if  such  evidence  is  admitted  without  objection  at  the  trial  it  cannot 
subsequently  be  set  aside  in  a  court  of  appeal. 

3.  That  parol  evidence  in  commercial  matters  is  admissible  against  a 
written  document  to  prove  euror.  ^Etna  Insurance  Company  v.  lirodic  (5  Can. 
S.  C.  B.  1),  followed. 

Schwersenski  v.  Yineberg.— xix.  243. 

54.  Title  to  land — Possession — Nature  of— Statute  of  limitations. 

See  POSSESSION,  10. 

55.  Railway  Co — Injur)/  to  properttj  htj — Question  of  fact  av  tc/ 

party  liable. 

F.  brought  an  action  on  the  case  against  the  G.  T.  Ry.  Co.  for  having  been 
deprived  of  access  from  his  property  to  the  street  by  the  building  of  an  embank- 
ment. The  defendants  claimed  that  the  work  was  done  by  the  P.  &  C.  Lake 
Ry.  Co.  who  were  the  parties,  if  any  liable,  to  plaintiff : 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario  and  of 
the  Divisional  Court,  that  the  evidence  established  the  liability  of  the  defend- 
ants. 

The  Grand  Trunk  Ry.  Co.  y.  Fitzgerald.— xix.  359. 

56.  Contract — Qiudity  of  xvork — Conversation  hetivcen  the  parties 

— Claim  for  increased  price. 

R.  &  McR.  contractors  for  the  mason  work  on  a  portion  of  the  line  of  the 
G.  T.  Ry.  Co.  made  a  sub-contract  with  the  plaintiffs  B.  &  S.  McR.,  one  of 
the  defendants  and  S.  one  of  the  plaintiffs  had  some  conversation  on  different 
occasions  as  to  the  quality  of  the  work,  difficulty  having  arisen  on  the  point. 
The  Supreme  Court  Held,  afQrming  the  judgnlent  of  the  Court  of  Appeal  for 
Ontario  and  of  the  Divisional  Court  that  the  evidence  supported  the  claim  of 
the  plaintiff's. 

Ross  Y.  Barry.— xix.  360. 
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57.  J'JIcrtiov  appeal — PrrHmivory  ohjcrfiovs — Slutns  of  prtlt'iovfr 

— 0)nis  pruhaiuil. 

Hy  preliminary  objections  to  an  election  petition  the  respondent  claimed 
the  petition  should  be  dismissed  because  the  said  petitioner  had  no  ri^ht 
to  vote  at  said  election.  On  the  day  fixed  for  proof  and  hearing;  of  the  pre- 
liminary objections  the  petitioner  adduced  no  proof  and  the  respondent 
declared  that  he  had  no  evidence  and  the  preliminary  objections  were 
dismissed  : 

Held,  per  llitchie,  C.J.,  and  Tasch.ereau  and  Patterson,  JJ.,  that  the  omttt 
prohandi  was  upon  the  petitioner  to  establish  his  status  and  that  the  appeal 
should  be  allowed  and  the  election  petition  dismissed. 

Per  Stront,',  J.,  that  the  onua  iirohaudi  was  upon  the  petitioner,  but  in  view 
of  the  established  jurisprudence  the  appeal  should  be  allowed  without  costs. 

Fournier  and  Gwyiine,  JJ.,  contni,  were  of  opinion  that  tht  onux  jnvbandi 
was  on  the  respondent.  Tlie  Mcyantic  Election  Case,  8  Can.  8.  C.  R.  1G9,  dis- 
cussed. 

Stangtead  Election  Case— Rider  v.  Snow.— xx.  12. 

58.  Election  petition — Statuft  of  petitioner — Onus  pjrohandi. 

The  election  petition  was  served  upon  the  appellant  on  the  12th  of  May, 
1891,  and  on  the  10th  of  May  the  appellant  filed  preliminary  objections,  the 
first  being  as  to  the  status  of  the  petitioners.  When  the  parties  were  heard 
upon  the  merits  of  the  preliminary  objections  no  evidence  was  f^iven  as  to  the 
status  of  the  petitioners  and  the  court  dismissed  the  objections.  On  appeal  to 
the  Supreme  Court : 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne,  J.,  dissentiufj, 
that  the  onus  was  on  the  petitioners  to  prove  their  status  as  voters.  The 
Statistead  Case,  20  Can.  S.  C.  R.  12,  followed. 

Bellechasse  Election  Case  -Amyot  v.  Labrecque. — xx.  181. 

59.  Election  trial — Decision  of  trial  judcjes — Deduction  from  infer- 

ences— Appeal. 

See  ELECTION,  44. 

60.  Election  trial — Proof  of  corrupt  practice — Corroboration  of  evi- 

dence of  voter — Finding  on. 

See  ELECTION,  4.5. 

61.  Statute  of  frauds— Absolute  deed — Undisclosed  trust — Deed  in 

name  of  third  party — Parol  evidence. 

See  SPECIFIC  PERFORMANCE,  5. 
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G2.  l)"(.'i^  dhsnliifi'  ill  toi'ia  iii'ni(h(l.  to  iipcriitc  an  iii(>ii<jii(jc — Inten- 
tion — I'/Hii'iictcr  of  evidevcf  of. 

To  induco  a  court  to  declare  a  deed,  absolute  on  its  face,  to  have  been 
intended  to  operate  as  a  mort,'ai;o  only  the  evidence  of  hucIi  intention  must  be 
of  the  clearest,  most  conclusive  and  uminestionnble  character. 

McMicken  v.  The  Ontario  Bank.— xx.  548. 

63.  Sale  of  f/oods — Partnerf/ — To  vhoru  credit  (/iven — Entries  of 
oth'i'  (jiiodH  on  lirerhniH  detdinffs — Evidence  of  Partnership 
— Neirfi-nd  U)de»H  rcdiuiion  of  rerdicf  <is.^ented  to. 

The  three  plaintiffs,  Patrick,  Jeremiah  and  Thomas  O'Brien  were  partners 
ill  lumberinj,'  transactions  and  liad  admittedly,  as  such  partners,  under  the 
Arm  name  of  P.  O'Brien  &  Bros,  dealinj^s  with  the  defendant  from  1h7!)  to  the 
fall  of  1882.  At  the  end  of  ls«0,  1881  and  1882  the  parties  had  a  settlement  of 
accounts,  showins;  a  balance  due  on  each  settlement  from  the  defendant  to  the 
plaintiffs,  the  total  of  the  three  balances  beiny  'J3,-127.0.j,  for  which  the  plaintiffs 
broaglit  tlieir  action.  The  defendant  set  off  a  claim  larj,'e'*  tiian  that  of  the 
plaintiffs  for  ^.joods  supplied  to  the  partnership  iu  1883  and  1884,  but  the 
plaintiffs  contended  that  the  jtartnersiiip,  u  tht-  knowledj^e  of  the  defendant, 
had  been  dissolved  in  H82  and  that  the  go  )ds  had  been  supplied  by  the 
defendant  to  Patrick  O'Brien  alone.  The  defendant  denied  that  he  knew  of 
the  dissolution  of  the  partnership. 

Duriiii^  the  period  between  the  fall  of  the  year  1882  and  the  year  1884, 
while  some  of  the  entries  in  the  defendant's  books  showed  the  cliarges  to  have 
been  made  against  P.  O'Brien  it  Bros.,  numbers  of  the  entries,  in  fact  the 
fjreater  number  of  them,  were  made  against  P.  O'Brien  alone.  The  defend- 
ant's counsel,  to  meet  and  answer  any  inference  that  might  be  drawn  against 
the  defendant  from  such  entries,  proposed  to  prove,  and  did  establish  by  the 
evidence  of  tlie  defendant,  by  reference  to  his  b.ooka,  that  from  the  year  1879 
to  the  fall  of  the  year  1882  (when  admittedly  the  plaintiffs  were  partners)  the 
defendant  kept  liis  books  in  the  same  manner,  making  the  charges  sometimes 
against  P.  O'Brien,  and  at  other  times  against  P.  O'Brien  t*!:  Bros. 

The  Supreme  Court  of  New  Brunswick  Held,  Wetmore,  J.,  dissenting, 
that  this  evidence  was  rightly  admitted ;  and  also,  that  it  was  not  misdirection 
to  tell  the  jury  that  in  considering  the  question  of  partnership  since  1882  they 
might,  in  connection  with  the  other  facts  of  the  case,  consider  the  way  in 
which  tlie  defendant  kept  his  accounts  both  before  and  after  that  date  and 
whether  he  was  dealing  differently  with  the  plaintiffs  after  1882,  from  his 
mode  of  dealing  with  them  before  that. 

It  was  held  further  that  in  the  amount  awarded  to  the  defendant  was 
included  a  sum  of  Sl,209.50  for  gool'-  of  the  delivery  of  which  the  proof  was 
insufficient,  and  that  unless  the  defju.^'ut  consented  to  a  reduction  of  his 
balance  by  that  amount  there  shouK^I  be  a  new  trial.     See  27  N.  B.  E.  145. 

On  appeal  f  ->  the  Supreme  Court  of  Canada  it  was  Held,  that  the  judgment 
of  the  Supreme  Court  of  New  Brunswick  should  be  affitmed  and  the  appeal 
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(liHtniHHed,  the  majority  of  tlio  jiu1;{ub  (Uitcliie,  C..I.,  ami  Tiv><cliereau  iiixl 
PatttTHon,  J.I.)  hoiiiy  of  opinion  tiiiit  tlio  evidcnco  objected  to  was  properly 
admitted  and  that,  taking  the  charge  al  the  learned  judue  at  the  trial  aH  a 
wliole,  there  was  no  misdirection.     HtronK  and  Owynne,  J.J.,  dinHentinj;. 

I'i'r  PatterHon,  J. — The  objection  to  the  line  of  the  defendant's  books  as 
evidence  is  etfectually  met  by  the  circumstance  that  they  were  first  put  in 
evidence  by  tlie  |>laintilTH.  The  plaiiitit'fn  appear  to  have  a[)peiili.d  to  the  books 
with  tlie  idea  that  tliey  would  show  a  change  in  the  defendant's  mode  of 
dealing  with  them  after  the  scttleinent  of  IHH'2,  that  the  later  entries  would 
appear  to  be  a^jainst  Patrick  O'Brien  without  the  brothers,  and  would  thus 
indicate  a  recoj^nition  by  the  defemlant  of  the  partnernhip  haviiii^  ceased.  To 
rebut  this  inference,  it  was  proper  for  the  defefendant  to  exhibit  the  earlier 
accounts  in  support  of  his  assertion  that  the  same  mode  of  bookkeepiiii;  had 
prevailed  throtij^h  all  the  years.  Hut  when  the  point  made  by  the  plaintiffs 
had  thus  been  neutralised,  the  defendant's  ri({ht  to  use  his  own  books  as 
evidence  was  e.viiausted.  The  books  nii'.'ht  or  niii;ht  not  indicate  that  after 
188'2  he  had  continued  to  re>?ard  the  plaintiffs  as  partners  in  the  same  manner 
as  lie  had  done  from  187'.(  to  1HM2.  If  they  showed  kiiowled).!e  on  the  part  of 
the  defendant  that  the  partnership  had  ceased,  they  would  be  co^jent  evidence 
for  the  plaintiffs,  bnt  if  they  merely  indicated  that  the  defendant  was  not 
aware  of  any  change,  they  would  leave  the  issue  of  partnership  or  no  partner- 
ship untouched. 

It  is  complained  that  Mr.  Justice  Tuck  gave  the  jury  to  understand  that 
weiijht  might  be  given  in  favour  of  the  defendant,  on  the  substantial  issue  as 
to  the  partnership,  to  the  fact  that  he  continued  to  make  his  entries  in  the 
same  way  as  he  had  done  in  the  earlier  years.  There  are  some  expressions  in 
the  charge  of  the  learned  jud^e,  as  reported,  which  are  perhaps  susceptible  of 
being  so  construed,  but  they  do  not  appear  to  me  to  be  so  intended,  nor  am  I 
so  satisfied  that  the  jury  would  be  probably  misled  by  theni,  as  to  feel  called 
upon  to  interfere  on  that  ground  with  the  judgment  of  the  court  below. 

The  reduction  of  the  verdict  was  done  with  the  consent  of  the  defendant 
and  it  amounted  in  effect  to  holding  that,  as  to  those  particular  items,  thert 
was  r.ot  evidence  for  the  jury.  \Vhat  was  done  differs  in  principle  from  the 
1  eduction  of  a  verdict  for  unliquidated  damavjes  with  the  assent  of  the  pin*" 

tiffs. 

I  know  of  no  principle  on  which  the  other  party  can  insist  that  a  nev 
trial  shall  he  granted  for  the  purpose  of  investigating  claims  which  are  in 
effect  abandoned.  In  llelt  v.  Jj<iu\n  (12  Q.  B.  D.  25G)  the  power  of  the  Court 
to  reduce  a  verdict  for  unliquidated  damages  with  the  assent  of  the  plaintiff, 
and  against  the  will  of  the  defendant  who  asks  for  a  new  trial  on  the  ground 
of  excessive  damages,  was  discussed  and  formally  affirmed  by  the  Court  of 
Appeal.  The  right  of  a  party  to  relieve  himself  from  embarrassment  caused 
by  an  eicessive  recovery  is  further  exemplified  by  the  practice  of  entering  a 
remittitur  damiia  on  the  roll,  instances  of  which  will  be  found  in  the  Upper 
Canada  cases  of  Jordan  v.  Marr  (4  U.  C.  Q  B.  53)  and  Tliomun  v.  Ililiner  (4  U.  C. 
Q.  B.  527). 
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I3u»i(leH,  tho  matter  ia  aftr<r  all  a  matter  of  practice,  witli  wliiuli  an 
appellate  Court  Bhotild  be  slow  to  interfere  when  no  aubHtaiitial  injimtico  is 
(lone. 

The  (pieHtion  of  partnertihip  or  no  partnernhip  was  one  of  fact.  I  cannot 
any  that  tiie  court  below  was  wron^  in  holding  that  there  was  evidence  for  the 
jury  that  the  dualiii^s  on  which  the  Het-off  wan  foun<led  were  witii  the  three 
plaintilfn  aH  partuurM,  aa  the  cuntractM  and  dealings  uf  the  previoiiH  yeart  had 
been. 

Per  Ciwynno,  J. — The  evidence  failed  to  L'8tal)liHh  a  partnorHliip  between 
the  plaintitffi,  ur  any  joint  liability  by  them  to  tho  defenilant  in  ruHpuct  of  the 
^'Ood§  charged  for  in  his  set  off, 

Turther,  the  practice  of  refusin><  to  ^raiit  a  new  trial  upor,  condition  of 
the  party  in  whose  favour  a  verdict  liaH  been  rendered  by  a  jury  ayreoiiiK  to 
accei)t  a  reduced  amount  named  by  the  court,  ha«  been  confined  to  casex  of 
objection  taken  for  excessive  damages  only,  and  has  not  been  applied  to  a  case 
like  the  pre»ent. 

Present :  llitchio,  C.J.,  and  Strong,  Tas:  hercau,  Gwynne  and  Patter- 
ISOU,  .IJ. 

O'Brien  v.  O'Brien.— loth  :\[arch,  iH'.tO. 

()4.  Letter  of  guarantee  by  Vjaiik —Claim    lor    loss — I'root'   of  — 
Account  sales. 

See  GUARANTEE. 

()5.  Promissory  note — Liability  on — Maker  or  endorser — Intention. 
See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  25. 

(i().  Fire  insurance  —  Lisurable   interest  —  Agreement    to   cut  and 
store  ice — Construction  of — Lisurance  l>y  purcliaser  of  ice 
— Admissiliility  and  evidence  of. 
Sue  INSURANCE.  FIRE,  27. 

(J 7.  Aged  and  intirm  witness — Death  of,  after  trial— Inutility  of 
new  trial. 

Stv  SHIPS  AND  SHIPPING,  14. 

G8.  Libel — Pleading  "not  guilty"  and  "  fair  comment" — Reception 
of  evidence   to   prove   personal   dishonesty — Rejection   of 
evidence  tendered  in  rebuttal — General  verdict — New  trial. 
See  LIBEL,  8. 

Exchange— of  lands. 

!:'ee  SPECIFIC  PERFORMANCE,  7. 
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Execution— Onli-r  tliructin;;  liuyintiit  nl   |ijiit  of  M-nlict  as  con- 
dition (jf  Htav  of  »'Xi'CUtion  illt-ijiil. 
.S«  DAMAGliH.  '2r>. 

2.  I'll  iniiture  JHsut'  of  writ  of — In-fLiuliiritv. 

See  FRAUDULENT  rUHFintKNCE,  'J. 

3.  Siilr  1)/  raliwtu/  Hliuirn  en  hbir — Art  oOo,  '>M,  C.  C.  P. 

Wlicre  a  mimbor  of  Hliait-H  of  niilwiiy  atnck  were  lel/ed  and  udvertised  to 
l)f  sold  ill  one  lot,  neither  tlio  dcfi'iulftiit  nor  any  one  interested  in  tiio  nnle 
lerjuestinf?  tiio  sheriff  to  Bell  the  niiftriM  separately,  and  ounli  Hhnres  wore  sold 
fur  nil  Hinomit  fur  in  cxcohh  of  tiie  judgment  debt  for  whicli  the  property  waK 
taken  into  exocntion,  such  siile  in  the  ab.Henoo  of  proof  of  fraud  or  collusion 
was  held  good  and  valid. 

Connecticut  &  Passumpsic  Hlvers  Ry.  Co.  v.  Morris.— xiv.  ;Hh 

4.  Chattel  inort;;a;^e — FosMCHsifju  of  ;,'oo(l.s  under — Proviso  as  to 

Helliny;  hy  iuort;^'a;;or — Seizure  of  j^oods  under  execution  by 
inortoaKfe — Setting-  aside  as  ii;^nvinMt  good  faith. 
See  CHATTEL  MORTGAGE,  il. 

5.  Execution  creditor  —  Lien   of    for  costs   under  R.  S.  O.   1.S87, 

c.  124,  s.  !». 

See  ASSIGNMENT,  V.i. 

G.     W't-lfs  of  execution — Seal — Sif/natare  of  pruilKniofiivy. 

In  province  of  N.  S.  writs  of  execution  need  not  bo  siyned  by  the  protho- 
notiiry  of  the  court.  It  is  the  seal  of  the  court  which  <.'ives  validity  to  such 
writs,  not  the  signature  of  the  officer. 

Archibald  v.  Rubley— xviii.  IKi. 

See  CHATTEL  MORTGAGE.  11. 

Execution  Debtor. 

See  TROVER. 

Executors — Liability  of  (P.  Q  ) — Dihat  decortvpte — Interest — Pre- 
8cription. 

Respondents,  representing  one  of  the  universal  residuary  legatees  of  one 
W.  D.,  sen., sued  appellants  as  joint  testamentary  executors  of  the  said  W.  D., 
sen.,  to  render  an  account  and  pay  over  the  balance  of  the  estate  in  their 
hands.  On  a  tUbat  de  comi'te  the  total  value  of  the  estate  was  proved  to  be 
worth  $44,.525.()5.  Of  this  amount  appellants  in  their  said  capacity,  as 
appeared  by  an  account  rendered  by  them,  took  possession  of  814,510.33.    The 
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bnliiuco  u(  ^aO.um.Ha  niipeared  by  the  boukw  o(  W.  I).  \  Co.,  to  be  due  to  the 
(ivtftte  of  W.  D..  aen.,  by  W.  D  ,  juii.,  one  of  the  exeoutort,  and  to  have  never 
como  into  tlio  pomieHiiion  of  tho  other  exeoutori. 

Held,  tliat  iiiulcr  Art.  'Jia.  Civil  Code  L.  C,  ai)i>eUaiitn  were  jointly  and 
levuraily  reit|»jii<«iblo  only  (or  the  amount  tiioy  tooit  poaaeaiion  of  in  their  joint 
capacity,  and,  tlieruforo,  timt  W.  I).,  jtin.,  alone  was  roHponaible  for  tho  amount 
of  Huch  balance.     Taschereivu,  J.,  (liHxuDtint^. 

2.  That  ttiHtamontary  executorM  cannot  li'Hally  be  charged  with  more  than 
(tix  pur  cant.  intoro«t  on  the  nioneyi*  colloctod  by  tlicni,  after  their  account  has 
been  ilenuimleil,  in  the  abHenco  of  proof  that  they  rcali  ted  a  greater  rate  of 
interest  by  the  tiao  of  Huch  moneya. 

3.  That  cntriea  in  merchants'  booka,  regularly  kept,  and  unchanged 
during  a  term  of  yeara,  with  an  annual  rendering  of  accounta  conforming  to 
audi  entrioH  to  crcditoru,  make  proof  against  such  uierchantH,  purtiuularly 
after  tho  ileath  of  tho  creditors. 

4.  That  an  action  against  executors  for  an  account  of  their  administra- 
tion, and  of  the  monoya  they  have  received,  or  ought  to  havo  received,  in 
their  said  capacity,  cannot  be  prescribed  otherwise  than  by  tho  long  prescrip- 
tion of  30  years. 

Darling  v.  Brown.— ii.  [2,  2(i. 

2.  Powers  of. 

.SVt'  WILL,  9. 

3.  Action  by  on  policy  of  a.ssumnce. 

See  INSURANCE,  LIFE,  (i, 

4.  Executor,  jiuhjment  n<j(iia»t  and  mlc  nj  lundti  inidcr — Debt  to 

ha  proved  ax  (Ujainst  heir — Fro-tator,  action  acjainst  fur  an 

accoant — Jurisdiction,  plea  to — Property  in  Quebec  and 

Ontario — Xe(jiiijence — Uuty  to  administer  en  boa  pcre  de 

famille — Liability  of  for    interest — Civil  Code,  Art.  JOO, 

et  setf. 

Robert  F.  Coleman  and  Maria  Manstield  Connolly  were  married  at  Belle- 
ville, in  Ontario,  on  the  Ith  of  November,  1841.  The  issue  of  this  marriage 
were  twj  children,  Susanna  Louisa  Coleman  and  Anna  Maria  Coleman,  the 
female  plaintiff,  who  was  born  in  184(i.  Kobert  F.  Coleman  made  his  will  at 
Belleville  on  tho  10th  of  February,  18o'2,  giving  his  wife  the  enjoyment  of  his 
property  during  her  life,  or  until  she  re-married,  and  tho  property  to  his  chil- 
dren. He  appointed  his  wife,  Lewis  Wullbridge  and  William  Hope  hia  executors, 
and  died  in  1852.  Wallbridge  and  Hope  both  renounced  the  executorship.  On 
the  11th  of  .June,  1853,  'Mvs.  Coleman  made  her  will  at  jMontreal,  whereby  she 
bequeathed  all  her  property  to  her  two  children,  and  appointed  the  tlefeudant 
and  Francis  Mullins  as  her  executors,  authorizing  them  to  continue  the  execu- 
tion of  the  will  of  her  late  husband.  She  also  appointed  them  tutors  to  her 
children,  to  take  care  of  them  until  their  marriage  or  their  age  of  majority. 
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The  defendant  was  then  married  to  a  sister  of  Mrs.  Coleman,  and  was  there- 
fore the  maternal  uncle  of  tlie  female  respondent  and  of  lior  sister.  !SIrs 
Coleman  died  on  the  liJth  of  June,  1853.  Her  property  consisted  of  one  quarter 
of  IcjtNo.  l,in  the  1st  range  of  the  parisli  of  Chateauguay.  The  children  had. 
besides,  the  property  left  to  them  by  their  late  father,  which  consisted  of  a  lot 
of  land,  with  mill  and  two  houses,  at  Belleville,  against  wliich  there  were  several 
mortgages,  registered,  amounting  to  about  85,000.  On  the  12th  of  June,  1854, 
Catherine  Connolly,  a  sister  of  Mrs.  Coleman,  died  intestate,  and  her  property, 
•consisting  of  one  undivided  half  of  certain  lots  of  land  on  Drummond  street, 
Montreal,  went  to  her  brother,  Patrick  Connolly,  and  to  her  sisters,  Rosannn, 
Susan  and  Sarah  Connolly,  and  to  her  two  nieces,  the  female  plaintiff  and  her 
sister,  as  representing  their  late  mother,  who  thereby  became  possessed  of  one- 
hfth  in  the  undivided  half  of  said  two  lots  of  land  on  Drummond  street.  On 
the  2nd  of  May,  185(5,  Susanna  Connolly,  the  wife  of  the  defendant,  made  her 
will  and  bequeathed  to  him  the  undivided  half  of  the  lots  of  land  on  Drum 
mond  street  for  the  use  and  benefit  of  her  two  nieces,  the  female  plaintiff  and 
her  sister;  Mrs.  Miller  (Susanna  Connolly)  died  shortly  after.  In  1801, 
Susanna  Louisa  Coleman  died  a  minor,  leaving  the  female  plaintiff  as  her  sole 
lieir.  Patrick  Connolly  died  about  1802,  intestate,  and  the  female  plaintiff,  his 
niece,  inherited  one-fourth  of  his  estate,  whicli  consisted  of  his  share  of  the 
Chateauguay  farm  and  of  one-tifth  in  one  undivided  half  of  the  Drummond 
street  lots.  On  the  3rd  of  August,  1804,  Sarah  Connolly  gave  to  the  female 
plaintiff  her  share  in  the  Drummond  street  property,  which  apparently  con- 
sisted of  one-fifth  and  one-fourth  in  another  fifth  of  one  undivided  half  of  said 
lots.  The  defendant  accepted  this  donation  for  the  female  plaintiff,  and 
assumed  in  the  deed  the  quality  of  tutor.  In  July,  1807,  the  female  plaintiff 
became  of  age,  and  on  the  21st  of  April,  1808,  she  married  Louis  Edmond 
Amt'Llee  Globensky.  They  are  separated  as  to  property.  A  few  days  before 
her  marriage,  that  is,  on  the  9th  of  April,  1808,  the  female  plaintiff  gave  a  full 
discharge  to  the  defendant,  as  having  been  executor  to  her  mother's  last  will ; 
she  acknowledging  by  this  discharge,  that  he  had  rendered  to  her  a  true  and 
faithful  account  of  his  administration.  On  the  2ud  November,  1808,  the  female 
plaintiff,  being  authorized  by  her  husband,  sold  to  the  defendant  all  the  rights 
und  shares  she  had  in  an  undivided  half  of  the  Drummond  street  property,  for 
$5,000,  which  sum  she  acknowledged  to  have  previously  received.  It  is 
admitted,  however,  by  the  defendant  that  he  then  only  paid  to  her  a  sura  of 
?360,  leaving  the  sum  of  §4,040,  to  be  accounted  for.  The  property  sold  by 
this  deed  was  not  the  undivided  half  bequeathed  by  Mrs.  Miller  to  the  defend- 
ant for  the  use  of  her  nieces,  but  the  shares  which  came  to  the  female  plaintiff 
by  the  death  of  Catherine  and  Patrick  Connolly,  by  the  donation  from  Sarah 
Connolly  and  by  the  decease  of  her  own  sister.  These  shares  consisted  of 
one-half,  or  about  one-half,  of  the  undivided  half  of  the  lots  on  Drummond 
street,  or  one-fourth  of  the  whole.  This  appears  from  the  terms  of  the  deed, 
and  also  from  the  fact  that  the  defendant  claimed  the  other  half  as  having 
been  bequeathed  to  him  by  his  wife.  The  female  plaintiff,  alleging  in  her 
declaration  that  the  defendant  had  had  the  management  of  all  her  property 
since  the  death  of  her  mother  (25tli  of  June,  1853,)  that  the  discharge  of  the 
9th  April,  1808,  was  null,  having  been  obtained  by  fraud  and  without  a  previ- 
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0U8  account  by  the  defendant  of  his  "administration  of  her  estate  and  property, 
and  that  the  sale  of  tlie  '2nd  of  November,  1H()8,  of  the  Drummond  street 
property,  was  also  null,  as  havinf^  been  made  to  the  defendant  before  he  had 
rendered  an  account  of  his  administration,  and  further  that  the  defendant  had 
in  his  hand  property  belonging  to  her  to  the  amount  of  ^1)0,000,  prayed  that 
the  dischart^e  of  the  9th  of  April,  lisO.S,  and  the  sale  of  the  2nd  of  November, 
1868,  be  set  aside,  and  that  the  defendant  be  condemned  to  accounii  to  her,  for 
his  administration  of  her  property,  or  to  pay  to  her  JGO.OOO,  and  that  he  be 
held  to  be  contraiyiui  hie  par  corps. 

To  this  action  the  defendant  pleaded  : — 

Ist.  Cumulation  of  action,  inasmuch  as  the  plaintiff  asked  by  the  same 
action  an  accouut  of  defendant's  administration  and  the  rescission  of  the 
deed  of  sale  of  the  '2nd  of  November,  18G8;  2nd.  That  the  plaintiff  sold  her 
share  of  the  Chateauguay  property  on  the  !tth  of  June,  1875,  and  that  he  never 
had  the  administration  of  it,  nor  received  any  rent  from  said  property ;  3rd. 
That  Susanna  Connolly,  his  wife,  had  bequeathed  the  one  undivided  half  of 
the  Drummond  street  properly  to  him,  and  that  she  had  authorized  him  to 
dispose  of  it  for  the  interest  of  the  plaintiff  and  of  her  sister,  and  that  under 
that  bequest  he  was  entitled  to  the  enjoyment  of  that  property  durinf{  his  life; 
4th.  That  the  Belleville  property  was  sold  by  the  sheriff  on  the  loth  of 
February,  1865,  to  John  Bell  for  !?300,  and  a  deed  given  of  it  on  the  (jth  of 
October,  1865,  and  that  he,  the  defendant  had  purchased  the  property  from 
Bell  in  1808.  The  property  was  sold  by  defendant  in  1870  for  *(),250  ;  5th. 
That  the  plaintiff  had  given  him  a  full  discharge  on  the  9th  of  April,  1868,  and 
he  further  denied  all  the  allegations  of  the  declaration. 

On  the  first  plea,  the  Superior  Court  held  that  there  was  cumulation  of 
action  and  ordered  the  respondent  to  make  her  option  between  her  action 
en  reddition  de  compte  and  her  demand  to  annul  the  sale  of  the  2nd  of  Novem- 
ber, 1868. 

The  plaintiff  did  not  appeal  from  this  judgment,  although  the  court  of 
Q.  B.  and  also  the  Supremo  Court  of  Canada  appear  to  have  been  of  opinion 
that  it  was  erroneous,  but  made  her  option  to  proceed  with  her  action  en  reddition 
de  compte. 

On  the  29th  of  December,  1871,  the  discharge  given  by  the  respondent  was 
held  to  be  valid,  and  her  action  was  dismissed. 

This  judgment  was  reversed  by  the  Court  of  Review,  whose  judgment  was 
confirmed  by  the  court  cf  Q.  B.,  and  the  defendant  was  condemned  to  render 
an  accouuc  of  his  aaministration.  By  some  oversight  the  Court  of  Review  did 
not  formally  declare  the  discharge  null  and  void,  and  as  its  judgment  was  con- 
firmed as  rendered,  there  was  no  express  adjudication  setting  aside  the 
discharge,  although  it  was  virtually  annulled  by  the  order  given  to  the 
defendant  to  account,  on  the  ground  that  he  had  not  previously  properly 
accounted  for  his  administration  of  the  plaintiff's  property. 

On  the  6th  October,  1875,  the  defendant,  in  pursuance  of  this  judgment, 
rendered  an  account  by  which  he  credited  the  respondent  with. an  amount  of 
912,224,05,  including  $4,640,  being  the  balance  of  the  sale  of  the  Drummond 
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street  property,  and  he  char^^ed  her  with  a  sum  of  533,110.82  for  disbursements 
and  interest,  leaving'  a  balance  in  his  favour  of  5•20,8'J2.7^  which  he  claimed  by 
an  incidental  demand. 

In  this  incidental  demand,  the  .defendant  raised  the  objection  that  the 
action  should  have  been  in  Ontario,  where  the  pre  2rty  administered  by  the 
appellant  was  situated. 

The  Superior  Court  (Sicotte,  J.,)  held  tliat  the  jmlgment  orderinj^  defendant 
to  account  settled  the  question  of  the  liability  to  account  and  the  quality  in 
which  he  was  liable,  that  whether  considered  as  a  mandatory,  a  negotiorum 
gestor,  or  as  a  pro-tutor,  the  defendant  havinj^  confused  his  own  rnvenues  with 
those  of  his  ward  had  acted  nejjligently  and  contrary  to  the  duty  incumbent 
upon  him,  and  was  liable  for  interest  in  any  case  if  a  reWjuataire,  Art.  1714, 
C.  C,  and  to  contminte  pur  corpa,  Art.  293,  C.  C. 

All  interest,  therefore,  charj^ed  on  expenditure  was  struck  out,  and  the 
defendant  was  charged  with  a  sum  of  ?3,000  interest  upon  the  annual  balances 
due  after  deducting  expenditure.  The  court  held,  also,  that  the  L-'ielleville 
property  had  been  sold  owing  to  his  negligence,  and  that  he  was  bound  to  give 
its  equivalent  in  money  at  the  time  of  rendering  the  account.  He  was  lia'^'e 
to  pay  S15,000,  also,  as  the  value  of  the  half  of  the  Drummond  street  property, 
which  by  his  wife's  will  he  had  been  charged  to  deliver  to  the  female  plaintiff, 
in  default  of  his  delivering  it  over. 

The  court  disallowed  an  item  of  ?2, 026  charged  among  the  expenses,  being 
the  amount  of  a  judgment  rendered  in  his  favour  on  the  cognovit  of  Mrs. 
Coleman,  on  the  21st  May,  1853,  on  the  ground  that  no  sufficient  evidence  of 
a  debt  existed. 

Other  items  of  receipts  were  chargad  against  him,  including  the  ?3,000 
for  interest,  and  including,  also,  sums,  as  and  for  rents  of  the  Belleville  pro- 
perty from  the  year  1SJ2,  inclusive,  making  the  total  receipts  $52,500,  from 
which  an  expenditure  or  $11,222  was  to  be  deducted,  leaving  the  defendant 
responsible  for  541,278. 

The  Court  of  Queen's  Bench  held,  that  if  there  was  anything  in  the 
objection  that  the  action  should  have  been  brought  in  Ontario,  it  should  have 
been  urgod  as  a  plea  to  the  jurisdiction  of  the  court  and  not  by  an  incidental 
demand,  but  in  neither  form  would  it  be  a  valid  objection,  the  action  to 
account  being  a  personal  action  which  could  be  brought  either  at  the  domicile 
of  the  party  accountable,  or  at  the  place  where  he  was  appointed  to  the  office 
which  makes  him  liable  to  account.  The  defendant  had  his  domicile  in 
Montreal,  and  was  there  appointed  executor  of  Mrs.  Coleman's  will. 

The  (lefendant  was  relieved  from  an  account  for  the  rents  of  the  Belle- 
ville property  prior  to  1855,  on  the  ground  that  from  the  death  of  Mrs. 
Coleman  in  June,  1853,  to  1855,  Mullins  alone  administered  that  property, 
and  executors  are  only  responsible  for  what  they  have  actually  received,  or 
ought  to  have  received,  and  are  not  jointly  and  severally  liable  for  each 
other's  administration.  The  rents  were  also  put  at  a  much  lower  figure  than 
that  arrived  at  by  the  Superior  Court. 
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The  appellant  was  allowed  certain  items  wliich  had  been  disallowed  by 
the  Superior  Court,  including  the  amount  of  the  judgment  for  32,014.14,  and 
he  was  allowed  interest  on  the  amount  of  this  judgment  and  also  on  the 
debts  which  bore  interest  and  which  h"  ^^laid  in  the  interest  of  the  minor  and 
to  prevent  the  sale  of  her  real  estate.  He  was  also  charged  on  account  of  the 
Belleville  property  with  only  5(5,250,  the  amount  for  v/hich  it  was  sold  in 
1870,  the  court  considering  that  this  was  a  fair  price  and  that  there  was  no 
evidence  of  fraud. 

The  result  was  that  a  balance  of  5500.07,  with  interest  from  the  Ctli 
October,  1875,  was  found  rlue  to  the  defendant,  and  each  party  was  ordered  to 
pay  his  own  costs  of  th3  court  balow,  and  the  plaiirtitf  to  pay  the  defendant's 
coBta  of  appeal.     See  2  Dorion'a  Q.  15.  R.  38. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  quality  of  the 
defendant  was  not  only  res  judicata  by  the  judgment  condemning  the  defendant 
to  render  an  account,  but  had  been  aciiuiesced  in  by  the  defendant;  that  the 
courts  below  were  correct  in  holding  that  the  action  had  properly  been  bi'ought 
in  the  Province  of  Quebec ;  that,  while  agreeing  with  the  Court  of  Queen's 
Bench  as  to  the  law  respecting  the  liability  of  executors,  the  court  was  of 
opinion  there  was  not  sufficient  evidence  that  MuUins  had  acted  otherwise 
than  as  the  agent  of  the  defendant,  who  was  therefore  properly  liable  for  all 
the  rents  of  the  Belleville  property  after  the  death  of  Mrs.  Coleman ;  that 
the  administration  of  the  defendant,  although  begun  before  the  promulgation 
of  the  Civil  Code,  should  have  been  regulated  by  the  principles  contained  in 
the  Code,  (Art.  200,  et  seq.)  which,  with  a  few  exceptions  introducing  new  law, 
are  only  a  rcsum^  of  the  old  law  on  the  obligations  of  a  tutor.  He  should 
therefore  have  administered  en  hon  pive  de  /(U«i7/t',  whereas  his  own  evidence 
was  sufficient  to  prove  negligence  on  his  part.  He  had  allowed  the  tenants 
of  the  Belleville  property  to  make  only  such  repairs  as  they  thought  right,  and 
moreover  to  deduct  the  cost  from  tlie  rents,  although  the  leases  bound  them 
to  keep  the  property  in  repair.  That  the  defendant  should  be  charged  interest 
on  the  price  of  the  Belleville  property  ($(3,250),  and  also  on  that  part  of  the 
price  of  the  sale  of  the  half  of  ths  Drummoud  street  property  unaccounted 
for  (§4,G40),  from  the  time  of  sale,  (Art.  1,534,  C.C.)  not  being  entitled  to  the 
delay  of  six  mouths  allowed  by  the  Code  for  investing  the  noneys  of  a  minor, 
because  he  had  claimed  to  appropriate  and  had  used  the  money  as  his  own ; 
that  the  charge  made  for  the  board  of  Mrs.  Coleman  and  Louisa,  allowed  by 
the  Court  of  Queen's  Bench,  should  bo  deducted,  as  Mrs.  Coleman  and  her 
daughters  were  living  with  the  defendant  as  his  relatives,  and  there  was  no 
evidence  that  the  defendant  had  at  that  time  any  intention  of  making  them 
pay  board;  that  the  amount  of  the  judgment  obtained  against  Mi-a.  Coleman 
should  be  disallowed,  together  with  the  interest  thereon ;  and  that  certain 
other  items  (particularly  specified)  should  be  disallowed.  The  result  was  that 
the  judgment  of  the  Queen's  Bench  was  varied  by  condemning  the  defendant 
to  pay  to  the  plaintiffs  the  sum  of  §12,121.40,  but  the  court  did  not  order  a 
coiitraiiUe  par  corps,  because  it  had  been  admitted  that  sufficient  property 
belonging  to  the  defendant  to  secure  the  plaintiffs  had  been  seized,  and 
because  the  court  not  being  obliged  to  pronounce  "  li  coiuralnte  par  corps" 

Cas.  Dio.— 20 
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against  tutors  in  every  case,   did  not  think  it  necessary  to  do  so   in  the 
present  one. 

Per  Stronfj,  J.  —  The  Belleville  property  having  been  devised  by  the 
plaintiff's  father  to  her  mother  for  life,  with  remainder  to  the  plaintiff  and 
her  sister  in  fee,  a  trust  was  created,  and  upon  the  death  of  ISIrs.  Coleman 
there  was  no  trustee  to  execute  this  trust,  and  Jliller  the  defendant,  and 
MuUina,  having  entered  into  the  estate  of  the  minors  and  taken  the  profits 
were  accountable  iu  equity  as  constructive  trustees,  and  their  liability  in  this 
respect  being  entirely  a  personal  one  might  be  enforced  in  a  jurisdiction  other 
than  t.iat  in  which  the  lands  were  situated,  and  the  mere  pending  of  a  suit 
in  the  Ontario  Court  of  Chancery,  in  which  no  decree  had  been  made,  did  not 
constitute  any  ground  of  defence.  The  defendant  ought  not  to  be  allowed  to 
claim  the  amount  of  the  judgment  against  Mrs.  Coleman,  because  it  was  a 
failure  of  duty  on  his  part  not  to  see  she  was  protected  by  accepting  her 
mother's  succession  under  benefit  of  inventory,  and  he  cannot  be  allowed  to 
take  advantage  of  his  own  default  by  making  the  plaintiff  responsible  for  her 
mother's  debt  to  an  amount  far  beyond  the  value  of  the  succession.  Besides, 
the  evidence  of  a  debt  was  very  unsatisfactory,  and  it  was  the  common 
practice  (so  much  so  that  this  court  miglit  take  judicial  notice  of  it)  to  take 
judgments  in  this  form  iu  Ontario  for  the  sole  purpose  of  enabling  the  lands 
to  be  sold  under  execution  against  the  executor  or  administrator  (Gardiner  v. 
Gardiner,  2  U.  C.  O.  S.  .520),  and  not  with  any  view  of  binding  the  executor 
to  an  admission  of  personal  assets,  and  such  a  judgment  was  no  evidence  as 
regarded  the  real  representatives  of  the  heir  or  devisee,  but  as  to  them  was 
res  inter  alios,  and  before  lands  could  be  made  liable  to  the  satisfaction  of 
the  judgment  creditor  he  was  bound  to  prove  his  original  debt  as  strictly  as 
if  no  judgment  against  the  executor  had  ever  been  obtained,  and  this  the 
•defendant  had  entirely  failed  to  do. 

Appeal  allowed  with  costs,  and  judgments  of  courts  below  varied. 

Coleman  v.  Miller. -4th  Dec,  1882. 

5,  Executrix,  removal  of  for  wasteful  and  fraudulent  adminis- 
tration— HiLshand  of,  may  he  general  agent  though  will 
2)rovides  that  he  shall  have  no  control  of  ivife's  interest — 
But  not  comj^etent  to  give  evidence  on  behalf  of  his  wife. 

An  action  to  set  aside  an  executrix. 

The  appellant  is  the  sole  surviving  executrix  of  the  will  of  the  late  John 
Ross,  and  the  appellant  and  the  respondent  are  the  remaining  legatees  under 
the  will.     The  complaint  of  the  respondent  is  : 

lat.  That  appellant  had  given  a  power  of  attorney  to  her  husband  to 
manage  the  estate  in  violation  of  the  terms  of  the  will  of  the  late  John  Eoss. 

'2nd.  Fraud  in  charging  the  estate  with  sums  not  legally  chargeable  to  the 
estate.  In  charging  a  commission  to  remunerate  her  husband  for  the  manage- 
ment of  the  estate,  while  paying  one  Tuggey  a  commission  for  the  said  services ; 
in  taking  bonuses  for  leases  granted,  to  wit,  from  Stearns  and  Murray,  $500, 
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and  from  Ilsirt  aiiil  Tuckwell,  *oOO  :  in  making  a  fraudulent  lease  to  one  Miss 
Creasy  at  a  notoriously  iusutiicient  rent  to  the  injury  of  the  estate;  in  agree- 
ina  to  pay  ?1,200  to  Hart  and  Tuckwell  for  the  cancellation  of  the  lease  of  part 
of  the  estate. 

3rd.  Waste  in  pulling  down  and  erecting  buildings  on  the  estate. 

The  appellant  denied  all  this  waste  and  fraud,  and  maintained  that  she 
h  id  a  right  to  give  her  husband  a  power  of  attorney.  The  evidence  is  very 
voluminous. 

With  regard  to  the  first  point  respondent  relied  on  these  words :  "  Aird  it 
is  furthermore  my  will  and  wish,  that  neither  of  the  husbands  of  any  of  said 
daughters  nor  any  of  my  daughters'  future  husbands,  shall  have  any  power 
over,  control  or  interference  in  auy  manner,  with  the  foregoing  devise  and 
bequest  to  them,  but  shall  be  as  absolutely  free  from  such  power,  control  or 
interference,  as  if  they  had  remained  unmarried  and  single." 

The  appellant  also  complained  that  the  testimony  of  her  husband  had 
been  excluded,  and  that  it  was  competent  to  the  court  to  allow  her  husband 
to  be  examined.  The  appellant  relied  on  Art.  252,  C.  C.  P.  and  on  35  V. 
c.  C,  8.  y. 

The  Superior  Court  (MacKay,  .1.),  while  admitting  tliat  under  the  will 
the  husband  could  act  as  his  wife's  attorney,  removed  tlie  appellant,  on  the 
grounds  that  the  atlministration  of  the  estate  had  been  fraudulent  and  waste- 
ful, that  the  lease  to  Miss  Cressy  had  been  imprudent  and  looked  fraudulent, 
that  in  the  receipt  of  bonuses  by  Dr.  Thayer,  husband  of  appellant,  there  had 
been  fraud,  for  which  the  appellant  was  liable,  and  there  had  been  other 
irregular  transactions. 

The  Court  of  Queen's  Bench  held  that  it  was  competent  to  the  appellant 
under  the  terms  of  the  will  to  appoint  her  husband  her  general  attorney  and 
agent.  That  the  judge  of  the  court  below  not  having  permitted  the  intro- 
duction of  Dr.  Thayer's  evidence,  under  the  circumstances  it  would  not  be 
the  duty  of  the  court,  even  if  it  had  tlie  power,  to  send  back  the  record  to 
allow  Dr.  Thayer  to  be  examined.  That  it  would  not  feel  disposed  to  set 
aside  an  executrix,  daughter  cf  the  testator,  herself  a  legatee,  on  the  evidence 
of  small  payments,  which  might  have  been  avoided.  Nor  did  it  think  that 
the  payment  of  a  commission  to  Dr.  Thayer  for  appreciable  services,  such  as 
collections,  would  be  ground  for  displacing  the  executrix  selected  by  the 
testator.  But  tliat  the  judgment  should  be  confirmed  on  account  of  the 
Cressy  transaction,  and  the  taking  of  bonuses  on  several  occasions  without 
accounting  for  them. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  court  below  must  be  confirmed  on  account  of  the  Cressy  transaction, 
and  that  the  evidence  of  Dr.  Thayer  on  behalf  of  his  wife  had  been  properly 
rejected. 

xVppeal  dismissed  with  costs. 

RoBB  V.  Ross.— June  23rd,  1884. 

6.    Power  to  engage  clerks — Art.  914,  C.  C.  L.  C. 

Sec  CONTRACT,  26. 
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7.    Adiuinixtrator,  acts  of  rnineondact — Act'inj  by  (igent — Ne.it  of 
kin — Costs  chanjed  arjainst  personalbj. 

The  plaintiff  wished  to  adminiater  to  the  estate  of  his  brother,  in  the 
county  of  Westmoreland,  N.B.,  but  was  unable  to  ^ive  the  necessary  admin- 
istration bond,  until  the  defendant  W.  and  one  J.  af^reed  to  becomu  his 
bondsmen,  securinj^  themselves  by  having  the  estate  placed  in  the  hiinda  of 
the  defendants.  A  portion  of  the  estate  consisted  of  some  English  railway 
•  stock,  which  the  defendants  wished  to  convert  into  money,  but  plaintiff  would 
not  assist  them  in  doing  so. 

In  passing  the  accounts  of  the  estate  in  the  Probate  Court  of  Westmore- 
land County,  it  was  found  that  there  were  several  persons  entitled  to  partici- 
pate as  next  of  kin  of  the  deceased,  and  the  respective  amounts  due  the  several 
claimants  were  settled  by  the  court. 

Owing  to  the  plaintiff's  refusal  to  join  in  realizing  the  stock,  however,  the 
defendants  were  unable  to  pay  some  of  these  parties  their  respective  shares, 
and  finally  plaintiff  filed  a  bill  to  compel  the  defendants  to  pay  him  his 
portion  of  the  estate  with  $1,000,  which  he  claimed  as  commission,  and  also 
to  hand  over  to  him  the  shares  of  the  next  of  i;in.  After  the  hearing  a 
decree  was  made  directing  that  the  estate  be  dispo  ,ud  of  by  the  defendants, 
and  that  they  were  entitled  to  their  costs  as  between  solicitor  and  client, 
which  could  be  retained  out  of  the  plaintiff's  share  of  the  estate. 

On  appeal,  Proudfoot,  J.,  reversed  that  portion  of  the  decree  which  made 
the  plaintiff's  share  of  the  estate  liable  for  the  defendants  costs,  but  the  Court 
of  Appeal  restored  the  original  judgment. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Appeal,  (10  Ont.  App.  R.  76),  that  as  the  misconduct  of  the 
plaintiff  had  caused  all  the  litigation,  the  Court  of  Appeal  had  acted  rightly  in 
refusing  to  compel  any  of  the  other  next  of  kin  to  bear  the  burden  of  the 
costs. 

O'Sullivan  v.  Harty,  22  C.  L.  J.  17.— November  16th,  1885.— xi.  322. 

« 
(S.    Sale   of    land    V»y — Unknown   (quantity — Sold    by  the  aero — 

More  or  less. 

See  SALE  OF  LANDS,  22. 

!J.    Death  of  party  after  verdict  and  before  judgment  on  a  rule  for 
a  new  trial — Suggestion  of  death  filed — Judgment  nunc 
pro  tunc — Appeal  by  Executors. 
See  APPEAL,  18. 

10.  Removal  of  executor— Arts.  '283,  2S5,  917,  C.  G. 

Held,  affirming  the  judgment  of  the  Queen's  Bench  for  Lower  Canada 
(appeal  side)  M.L.R.  3  Q.B.  191,  that  Art.  282,  C.C.  does  not  apply  to  executors 
chosen  by  the  testator,  and  that  in  an  action  for  the  removal  of  one  executor 
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when  there  are  several  executors,  the  existence  of  a  law-suit  between  such 
executor  ami  the  estate  he  representb,  and  the  evidence  of  irregularities  in  his 
administration  but  not  ex'r.ibitirg  any  incapacity  or  dishonesty,  are  not  a 
sufficient  cause  for  his  removal.    Arts.  285,017,  C.C.     Strong,  J. .dissenting. 
Present :  — Strong,  Fournier,  Taschoreuu,  Gwynne  and  Patterson,  JJ. 

Mitchell  Y.  Mitchell.— April  30,  1889.— xvi.  722. 

11.  Testament  a  ry   ej.ecidur — Linhil'itii  for    wisappropruitiov    hi/ 

iigent—Art.  17n,C.a 

Held,  affirming  the  judgments  of  the  courts  below,  tliat  when  a  testa- 
mentary executrix  employs  an  agent  as  attorney,  she  is  bound  to  supervise  his 
management  of  the  matters  entrusted  to  him  and  to  take  all  due  precautions 
and  cannot  escape  liability  for  the  misappropriation  of  funds  committed  by 
such  agent,  although  he  was  a  notary  public  of  excellent  standing  prior  to  the 
misappropriation. 

Low  Y.  Gemley.— xviii.  685. 

12.  Judgment   ao-aiust  executora    on    note    made    by  one  of    tlie 

executox'8  endorsed  by  tewtatoi'— Sale  of  land.s  by  Hlierirt'and 
pui'cluixe  thereof  b}' executors — Possession  taken  forcibly  l)y 
devi.see — Trust — Statute  of  limitations. 

See  TRUSTS  AND  TRUSTEES,  24. 

13.  E.cecutor — Action  against — Legacy — Trust  — Claim  on  asf^ets 

— Charge  on  realty. 

T.  H.  anr)  his  brother  were  partners  in  business  and  the  latter  having  died 
T.  H.  became  by  will  his  executor  and  residuary  legatee.  A  legacy  was  left  by 
the  will  to  E.  H.,  part  of  which  was  paid  and  judgment  recovered  against  the 
executor  for  the  bai:i.nce.  T.  H.  having  encumbered  both  his  own  share  of  the 
property  and  that  devised  to  him,  one  of  his  creditors,  and  a  mortgagee  of  the 
property,  obtained  judgment  against  him  and  procured  the  appointment  of 
receivers  of  his  estate.  E.  H.  then  brought  an  action  to  have  it  declared  that 
his  judgment  for  the  V/alance  of  his  legacy  was  a  charge  upon  the  moneys  in 
the  receivers'  hands  in  priority  to  the  personal  creditors  of  T.  H. 

Held,  affirming  the  judgment  of  the  court  below,  that  it  having  been 
established  that  the  moneys  held  by  the  receivers  were  personal  assets  of  the 
testator,  or  the  proceeds  thereof,  E.  H.  was  entitled  to  priority  of  payment 
though  his  judgment  was  registered  after  those  of  the  other  creditors. 

Held,  also,  that  the  legacy  of  E.  H.  was  a  charge  upon  the  realty  of  the 
testator  the  residuary  devise  being  of  "  the  balance  and  remainder  of  the 
property  and  of  any  estate"  of  the  testator,  and  the  words  "  property"  and 
"  estate"  being  both  sufficient  to  pass  realty.  This  charge  upon  realty 
operated  against  the  mortgagees,  who  were  shown  to  have  had  notice  of  the 
■will. 

Cameron  y.  Harper.— xxi.  273. 
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Expert — BuilderV)  Pnvili';jo — Duties  of  export — Proct'M  verbal — 
Arts.  KJUo,  2018,  2108,  C.  C— Art.  838,  d  seq.,  C.  C.  P. 

,SVt'  BUILDER'S  PRIVILEGE, 

Explosion — Of  ;^unpo\vcIer — Diunage  caused  by — Whether  within 
policy. 

See  INSURANCE,  FIRE,  17. 
Expropriation — By  road  trustees. 

,SVe  ROAD. 

2.    By-law  i(uaranteein<^  ccst  of,  invalid. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  IS. 

8.  Public  hii,diway — Statute  authorizin;j^  expropriation  of,  for  public 
purposes — Records  containinj,^  proceedings  on,  loss  of — Pre- 
sumption. 

See  HIGHWAY,  2. 

4.  Award — Validity  of — Description  of  lan<l — -18"t4.  V.  c.  48  s.  9, 

{l^.q.)—FiuU  et  articles— Art.  225,  C.  C.  P. 

See  ARBITRATION  AND  AWARD,  l.j. 

5.  Of  land  for  railway  purposes — Order  by  judfje  in  chambers  as 

to  money  deposited— S.  &  E.  C.  Act  (R.  S.  C.  c.  18.5),  s.  2.S-48 
V.  c.  S),  s.  9,  s-s.  31  — Persona  des'xjnafa — Abandonment  of 
notice— R.  S.  C.  c.  109,  s.  S,  s-sa.  26  &  34. 

See  RAILWAYS  AND  RAILWAY  COMPANIES  44. 
alio  JURISDICTION,  G2. 

6.  Of  land  for  raiUvay  purposes — Award  of  official  arbitrators — 

Compensation — Value  necessarily  largely  speculative — Duty 
of  Appellate  Court. 

See  ARBITRATION  AND  AWARD,  17. 

7.  Of  land  for  railway  purposes — Award  increased  by  Exchequer 

Court — Hearing  of  additional  witnesses — Appreciation  of 
evidence — Appeal. 

See  ARBITRATION  AND  AWARD,  18. 


311 

Expropriation — CoHtiniu-d. 

H.  PJipnipi'iiitioii  of  liind — Railway  Company — Damayes,  estima- 
tion of—R.  S.  C.  c.  JO,  8.  J,  s-M.  (e) — Farm  croaainys — R.  S.  G. 
c.  38,  ft.  10. 

Where  land  iH  taken  by  a  railway  company  for  the  purpose  of  iiainj,'  the 
^'ravol  thereon  an  ballast,  tho  owner  is  only  entitled  to  compensation  for  the 
land  80  taken  as  farm  laud,  where  there  is  no  market  for  the  f?ravel. 

The  compensation  to  be  paid  for  any  damages  sustained  by  reason  of  any- 
thinj;  done  under  and  by  authority  of  R.  8.  C.  c.  89,  a.  8,  s-a.  {e),  or  any  other 
Act  renpectin;^  public  works  or  jjovernment  railways,  includes  damafijes 
resultinj;  to  the  land  from  the  operation  aa  well  as  from  the  construction  of 
the  railway. 

The  right  to  have  a  farm  crosaint;  over  one  of  the  (government  railways 
is  not  a  statutory  rij^ht,  and  in  awarding  dama^jes  full  compensation  for  the 
future  aa  well  as  for  tho  past  for  the  want  of  a  farm  crossinj}  should  be 
granted. 

Owyune,  J.,  disaentinj^,  waa  of  opinion  that  the  owner  had  the  option  of 
iemandin>{,  and  the  fiovernmeut  had  a  like  option  of  giving,  a  crosainfj  in  lieui 
of  compensation,  and  that  on  the  whole  case  full  compensation  had  been, 
awarded  by  the  court  below.     (See  now  o'i  V.  c.  38,  s.  3). 

Yezina  v.  The  Queen.— xvii.  1. 

9.  Expropriation  for  yovernvient  railway  purposes — Severance  of 

kind — Farm  crosslnys — Goinpensat ion. 

When  land  expropriated  for  fjovernment  railway  purposes  severed  a  farm 
the  owner,  although  not  at  the  time  entitled  to  a  farm  crossing  apart  from 
contract,  was  entitled  to  full  compensation  covering  tho  future  as  well  as  the 
past  for  the  depreciation  of  his  land  by  want  of  such  a  crossing.  Gwynne,  J., 
dissenting  on  the  ground  that  the  owner  was  entitled  to  a  crossing  as  a  matter 
of  law.     [See  now  52  V.  c.  38,  s.  3). 

Guay  Y.  The  Queen— xvii.  30. 

10.  Expropriation  for  railway  piiirposes — Award — Validity  of — 

Riparian  rights— Obstruction  to  acces  et  sortie — R'lyht  of 
action. 

In  an  award  for  land  expropriated  for  railway  purposes  where  there  is 
an  adequate  and  sufficient  description,  with  convenient  certainty  of  the  land 
intended  to  be  valued,  and  of  tho  land  actually  valued,  such  award  cannot 
afterwards  bo  set  aside  on  the  ground  that  there  is  a  variation  between  the 
description  of  the  land  in  the  notice  of  expropriation  and  in  the  award. 

A  riparian  proprietor  on  a  navigable  river  is  entitled  to  damages  against  a 
railway  company  for  any  obstruction  to  his  rights  of  acc^s  el  sortie,  and  such 
obstruction  without  parliamentary  authority  is  an  actionable  wrong :  Pion  v. 
Ncrih  Shore  Ruilaay  Co.,  {14  App.  Cas.  012)  followed. 


812 
Expropriation — t'ontinunl. 

TaHchorcau,  J.,  was  of  opiiiian  that  tlio  award  in  thiii  cane  included  com- 
pouiiatioit  for  the  buttuli  lyiiiri  in  front  of  plaintiffn  property,  whicli  belon({A  to 
the  Crown,  and,  for  thai  reason,  HlmuUl  be  Hut  aHide. 

Bigaouet^e  v.  North  Shore  Railway  Co.— xvii.  803. 

11.  Kailwny  Compiitiy — ExproiJiMiition  of  liiiid — Dt'.Hcriptioii  in  iim)) 

or  plan  tiled — J)oviati«.n — 42  V.  c.  U,  h.  .S,  s-.s.  11  (]).). 

See  RAILWAYS  AND  RAILWAY  COMPANIEH,  64. 

12.  Contvdct  to  hmhl  Govcnunevf  Rti'iln'mj — Goirrvinfvt  lin'il- 

VMiji   A\et,   JfJf.    V.    c.   :io,   K    Ki'J  —  (.'oihsfracliini    of  tcr^i> 

" enqyloyee" — Com/if iovs  i}recc<lpvt  to  crei'cise  of  coiiijihI- 

.son/  poxvevH  of  ej'proprudion — Notice  of  octiov. 

Held,  that  the  comi>ul8ory  powers  jjiven  '  the  Government  of  Canada  to 
e.xpropriiile  lands  rociuired  for  any  pubhc  '.  )rk  can  only  be  exercioed  after 
compliance  with  the  statute  rf•(j^irin^^  the  land  to  be  set  out  by  metea  anil 
bounds  and  a  plan  or  description  tiled ;  if  these  provisiona  are  no,t  complied 
with,  and  there  is  no  order  in  council  iiutlu  rizini^  land  to  be  taken  when  an 
order  in  council  is  necessary,  a  contractor  witli  tlie  crown  who  enters  upon  the 
land  to  construct  such  public  work  thereon  is  liable  to  the  owner  in  trespass 
lor  such  entry. 

Kearney  v.  Cakes. — xviii.  1 18. 

And  lee  NOTICE,  13. 

13.  Expropruitlon — Prospective   co.pah'ditien  of  propcrtu — Volar 

to  owner — Unity    of  possi'ssion — Advantage   accrivmg    to 
paper  town  from  railway. 

Appeal  and  croaa-appoal  from  the  judgment  of  the  Exchequer  Court  on  a 
claim  arising  out  of  an  expropriation  of  land  at  Port  Hawkesbury,  N.S.,  for  tlie 
purposes  of  the  Cape  Breton  railway.  The  amount  awarded  to  the  claimant 
was  $!t,'228.50,  and  the  Exche(|uer  Court  judj^ment  which  is  reported  at  len<jtli 
in  2  Ex.  C.  R.  14'J,  was  unanimously  aflirmed  by  the  Supreme  Court. 

Present:  Sir  W.  J.  Ritchie,  C..7.,  and  Strong,  Fournier,  Gywnne  and 
Patterson,  J  J. 

Paint  Y.  The  Queen.— June  17,  lb',»l.— xviii.  718. 

14.  For  railway  purpof^es — Arbitration — R.  S.  Q.,  Art.  51C4 — Lands 

injuriously  affected. 

See  ARBITRATION  AND  AWARD,  25. 

15.  Arbitration  and  award — Expropriation  under  Railway  Act — 

R.  S.  C.  c.  109,  8.  8,  s-.s.  20  &  21— Di.scretion  of  ai-bitrators 
— Amount  of  award. 

See  ARBITRATION  AND  AWARD,  10. 


Expropriation  — '  Dudnunl. 

10.  IMunicipal  curjiDmtion — Altonition  of  Htrovt — LoworinLf  ^fnule— 
K.\C)i\rition — Injury  to  u<ljjict'nt  laiul — Sulwitleiice  of  noil, 

See  MUNICIPAL  CORFOHATION,  21. 

17.  K.iin'(tpi'iiit')i)n  (if  Idvd  for  vdibrny  pvrpnurs — Vtilur  of  hnitl 
for  hii ililiiKj  parposen — Dduuiyca  rcsaUiiirf  from  waut  of 
crossing. 

The  crown  Imd  expropriated  a  certain  portion  of  livnil  whicli  the  chiiinant 
conteniled  was  hehl  for  sale  hh  bnildint!  lots.  It  wan  eHtahiJHhcd  in  evidence 
that  HUch  hind  imd  not  been  lai<l  off  into  lotH  prioi'  totlieexpro]irintion,  and  that 
nonu  of  it  had  tiiorffon.-  I)een  sold  forhtiildiiiK  imrposuH.  Tliuro  waw  evidence, 
liowuver,  to  hIiow  that  tlicro  was  a  remote  pri)l)ability  that  the  land  would 
become  available  for  hucIi  purposes  upon  the  extension  of  the  limitH  of  an 
adjoining  town. 

By  tlie  absence  of  a  crossing  over  the  railway,  claimant  was  deprived  of 
access  to  the  shore,  and  thereby  suffered  loaa  in  the  u«e  and  occupation  of  tlie 
proiJerty  renuvinini.i  to  her. 

Held,  inr  Burbidge,  J.  in  the  Exchequer  Court  of  Canada,  see  2  Ex.  C. 
Rep.  21,  that  while  such  remote  probability  added  somethinj^  to  tiic  value 
whi.'h  the  property  would  otherwise  have  had,  compensation  should  not  bo 
based  on  any  supposed  value  of  the  land  for  building  purposes  at  the  time  of 
the  expropriation. 

Held,  also,  that  cliviniani:  was  entitled  to  compensation  in  respect  of  the 
damage  resulting  from  the  want  of  a  crossing. 

On  appeal  by  the  claimant  to  the  Supreme  Court  of  Canada,  Held,  that 
the  amount  of  compensation  awarded  should  be  increased,  on  the  ground  that 
it  did  nut  appear  that  such  compensation  was  assessed  in  view  of  the  future 
damage  that  might  result  from  the  want  of  a.  crossing. 

Present :  Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

Kearney  v.  The  Queen.— 30th  April,  1889. 

IS,  Voliie  of  land  taken — Award  by  Exchequer  Court  judye — 
Appeal. 

Appeal  from  a  decision  of  the  Exchequer  Court  of  Canada  assessing  the 
compensation  to  be  paid  to  appellants  for  lan^a  taken  at  Levis  for  use  of 
Intercolonial  Railway. 

Held,  that  the  court  will  not  interfere  with  the  award  of  the  judge  of  the 
Exchequer  Court  as  to  the  value  of  land  expropriated  for  railway  purposes 
where  there  is  evidence  to  support  his  finding  and  such  finding  is  not  clearly 
erroneous. 

Corporation  of  the  town  of  Levii  v.  The  Queen.— xxi.  31. 
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Expropriation — Continneil. 
19.  Awiird — Settiiifj  UHule. 

On  the  !*ril  of  Febrimry,  iHrt'i,  Her  MajoHty  rfpreneiit«"<l  by  tFio  miiiitterof 
riiilwayM  and  i'iimuIh,  rt'i|ujriii)^  a  (xirtinii  of  a  lot  iKtloii^iiiu  to  tlio  rvHpondeiitH, 
fur  tliu  uoiiHtnatioii  of  tliu  Ht.  Cliarlen  Hniiicli  of  tlio  Irit(ir(!olonial  Railway 
clt-puiiitfd  ill  the  proper  reuiatry  otHce,  in  accordaiicu  witli  Hectioii  10  of  th» 
(iuvernnient  Hallway  Act,  IHSI.  a  iilaii  of  the  laii(i  ho  ri-<|iiirud,  and  ^iivu  notice 
iindt-r  HL'ctioii  l'>uf  Huid  Act  tuiideriii^  thu  huiii  uf  $'J,t'ili-J.4'.2  liMCuinpunHatiun  for 
tlic  land  expropriated. 

The  lot  ill  (|U(>Htinii  had  htfii  imcd  as  a  OOV*,  ftnd  althnn^h  the  cove  wa» 
nut  n  InrU'i  one,  a  protltablu  huiiber  buHineHs  had  bMTi  conducted  tlierbon.  To 
enable  Hiich  a  buHJiiegs  to  bu  carrieci  on  advantat^eouHJy,  a  valnablo  wharf  waH 
erected  running  into  deep  water,  at  which  vcshcIh  of  lar^e  Hize  could  load. 

The  dinieiiBionB  of  tiiiH  wharf  were  ti,33(i  cubic  yardfl. 

The  portion  of  the  aaid  lot  ho  taken  waH  a  width  of  'i.l  feet  tlirout{h  almoit 
tiie  middle  of  it  and  acrosa  the  wharf  by  '21 1  fodt,  or  in  all  '^LIO  Hcjuare  feot  of 
beach  ;  the  portion  of  the  wharf  thereon  expropriatcil  coiiMtitiited  1,000  scjuare 
feet 

Upon  the  said  reHpondenta  refimini{  to  acco))t  the  ouin  tendered,  the  ques- 
tion of  the  value  to  be  paid  by  Hir  MajCHty  for  the  land  ho  expropriated,  was 
Hubmittcd  by  the  said  tlie  minister  of  railwayn  and  canala,  under  the  provi- 
aions  of  the  (government  railways  Act,  IHHl.to  the  board  of  oflicial  arbitrators 
of  Canada  for  their  investigation  and  award. 

The  said  board  of  arbitrators,  after  hearint;  evidence  upon  the  part  of  the 
claimants  and  the  crown,  awarded  the  claimants  the  amount  which  had  been 
teiukreil  and  refused  as  full  compensation  for  tlio  luiul  expropriated,  and  all 
damage  to  the  balance  of  the  property,  unci  imposed  tlie  costs  uf  the  arbitra- 
tion upon  the  claimants. 

The  respondents  thereupon  appealed  to  the  Excliequer  Court  and  Mr. 
■Justice  Fournier,  who  heard  the  said  appeal,  and  before  whom  one  witness  on 
either  side  was  examined,  set  aside  the  award  of  the  arbitrators  and  allowed 
the  claimants  511,073  (bpiuf^  ?H,.'(00  us  dama^^es  suffered  by  the  property 
tliroukih  the  construction  of  the  i-oad  thron^li  it,  and  ^•^.■"<7:i  as  the  value  of  the 
land  expropriated)  as  the  amount  which  the  arbitrators  should  have  awarded 
them.  He  also  allowed  the  claimants  the  costs  of  tlio  appeal  (save  of  their 
witnesses  examined  in  the  Exclieiiuer  Court)  and  beu^re  the  arbitrators. 

From  this  judgment  Her  Majesty  appealed  to  the  Buprome  Court,  and  the 
respondents  t;avo  notice  to  Her  Majesty's-Attorney  General  of  their  intention 
upon  the  hearing  of  tiie  appeal  to  contend  that  the  decision  of  the  court  below 
should  be  varied  and  that  the  respondents  were  entitled  tj  a,  larger  sum  as 
compensation  and  damages. 

The  questions  before  the  court  were  entirely  those  of  fact,  and  it  was  Held, 
that  the  jud!,'ment  of  the  court  below  should  be  aflinned  and  the  appeal  dis- 
missed with  costs. 

Present :—  Ritchie,  C.  J.,and  Fournier,  Henry,  Taachereau  and  Gwynne,  J  J. 

The  Queen  y.  Murphy.  -9th  April,  188(). 
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Extradition — 'I'lial  for  ofrciia^  ntluT  tliun  that  for  which  piisuimr 
t'XtriulitiMl. 

SV*  CRIMINAL  APPEAL,  rt. 
Extra  work— Cluiin  for. 

.SV^  PETITION  OF  RIGHT,  1,  2.  H. 


False  Imprisonment. 

See  ASSESSMENT  AND  TAXES,  H. 

False  Pretences — Obtaining'  moiu-y  hy — Delejjation  of  authority 
by  AttoiiR'y-( icnoral. 

See  CRIMINAL  APPEAL.  1. 
Farm  Crossings— <)l'liuiitiun  of  niilway  company  an  to. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  i!).  .10. 
EXPROPRIATION.  8, )). 

Fees — Action  by  counsel  to  recover. 

.SVe  PETITION  OF  RIGHT,  5. 
COSTS. 

Felony — Coinpoumlinf^' — Embezzlement  of  bank  funds  by  agent — 
Security  to  bank — Boiiil — Consideration — Agreement  not  to 
prosecute. 

See  CONTRACT,  57. 

2.  Notarial  Code— R.  S.  Q.  Art.  3871 — Board  of  notaries — Dis- 
ciplinary powers  in  case  of  felony. 

See  NOTARY,  4. 
Ferry. — License  to — Construction  of- — Disturbance  of. 

The  Crown  granted  a  license  to  the  town  of  Belleville,  giving  the  ri^ht  to 
ferry  "between  the  town  of  Belleville  to  Ameliasburg." 

Held  :  A  sufficient  grant  of  a  right  of  ferriage  to  and  from  the  two  places 
named. 
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Ferry — Continued. 

Under  the  authority  of  this  license  the  town  of  Belleville  executed  a  lease 
to  the  plaintiff  grantinj?  the  franchise  "  to  ferry  to  and  from  the  town  of 
Belleville  to  Ameliasburg,"  a  township  having  a  water  frontage  of  about  ten  or 
twelve  miles,  directly  opposite  to  Belleville,  such  lease  providing  for  only  one 
landing  place  on  each  side,  and  a  ferry  was  established  within  the  limits  of 
the  town  of  Belleville  on  the  one  side,  to  a  point  across  the  Bay  of  Quinte,  in 
the  township  of  Ameliasburg,  within  an  extension  of  the  east  and  west  limits 
of  Belleville.  The  defendants  established  another  ferry  across  anotlier  part  of 
the  Bay  of  Quinte,  between  the  township  of  Ameliasburg  and  a  place  in  the 
township  of  Sidney,  which  adjoins  the  city  of  Belleville,  the  termini  being  on 
the  one  side  two  miles  from  the  western  limits  of  Belleville,  and  on  the 
Ameliasburg  shore  about  two  miles  west  from  the  landing  place  of  the  plain- 
tiff's ferry. 

Held,  reversing  the  judgment  appealed  from,  that  the  establishment  and 
use  of  the  plaintiff's  ferry  within  the  limits  aforesaid  for  many  years  had  fixed 
the  termini  of  the  said  ferry,  and  that  the  defendantrs'  ferry  was  no  infringe- 
ment of  the  plaintiff's  right. 

Anderson  v.  Jellet.— ix.  1. 

2.  Railway  ferry — Accident  at — Caused  b}'  want  of   reasonable 

precautions. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  26. 

3.  f^nder  control  of  corporation — Negligence  in  nioorino- — Liabil- 

ity for  injury  to  passenger. 

See  MUNICIPAL  CORPORATION,  7. 

4.  Taxation  of  ferry  boats — Jurisdiction  of  harbour  commissioners, 

Montreal — 39  V.  c.  52  (P.Q.)  constitutional — By-law  ultra 
vires  as  going  beyond  provisions  of  statute. 

See  LEGISLATION,  15. 

5.  Toll  hridcje — SS  V.  c.  97 — Interference — Damages. 

By  38  V.  c.  07,  the  plaintiffs  were  authorized  to  build  and  maintain  a  toll 
bridge  on  the  River  L'Assomption  at  a  place  called  "  Portage,"  and  if  the  said 
bridge  should  by  accident  or  otherwise  be  destroyed,  become  unsafe  or  impass- 
able, the  said  plaintiffs  were  bound  to  rebuild  the  said  bridge  within  fifteen 
months  next  following  the  giving  way  of  said  bridge,  under  penalty  of  forfeit- 
ure of  the  advantages  to  them  by  this  Act  granted  ;  and  during  any  time  that 
the  said  bri;lge  should  be  unsafe  or  impassable  they  were  bound  to  maintain  a 
ferry  across  the  said  river,  for  which  they  might  recover  the  tolls.  The  bridge 
was  accidentally  carried  away  by  ice,  but  rebuilt  and  opened  for  traffic  within 
fifteen  months.  During  the  reconstruction,  although  plaintiffs  maintained  a 
ferry  across  the  river,  the  defendant  built  a  temporary  bridge  within  the  limits 
of  the  plaintiffs'  franchise  and  allowed  it  to  be   used  by  parties  crossin^i 
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Ferry — Continued. 

the  river.  In  an  action  brouf,'lit  by  the  plaintiffs,  claiming  81,000  damages, 
and  praying  that  defendant  be  condemned  to  demolish  the  temporary  bridge, 
on  an  appeal  to  the  Supreme  Court  it  was  Held,  reversing  the  judgment  ot  the 
court  below,  Ritchie,  C.J.  and  Patterson,  J.,  dissenting,  that  the  exclusive  stat- 
utory privilege  extended  to  the  ferry,  and  while  maintained  by  the  plaintiffs 
the  defendant  had  no  right  to  build  the  temporary  bridge,  but  as  the  bridge 
had  since  been  demolished  the  court  would  merely  award  nominal  damages 
and  costs. 

Galarneau  y.  Guilbault. — xvi.  .579. 

Final  Judgment. — 

See  APPEAL. 

JUDGMENT. 

JURISDICTION,  7,  11,  15,  21,  52,  53,  67,  69,  71,  77,  70,  80, 
81,  89,  91,  100,  101,  102,  104,  107,  108. 

LEGISLATURE,  4. 

MANDAMUS,  11. 

Fire. — 

,S\'<;  NEGLIGENCE,  31. 

Fisheries — Regulation  and  protection  of. 
Sec  PETITION  OF  RIGHT,  4. 

2.    Fisliery  officer,  right  of,  to  .seize  on  view. 
See  PARLIAMENT  OF  CANADA,  4. 

.'I    Fwhery  o^cer — Trespass — Jl  V.  c.  60,  ss.  2,  10  (D.) — Order  in 

council,    11th   June,   1870,  construction   of — Notice   not 

necessary — Damages,  excessive. 

Three  several  actions  for  trespass  and  assault  were  brought  by  A.,  B. 
and  C,  respectively,  riparian  proprietors  of  land  fronting  on  rivers  above  the 
ebb  and  flow  of  the  tide,  against  V.,  for  forcibly  seizinjj  and  taking  away  their 
tishing-rods  and  lines,  while  they  were  engaged  in  fly-fishing  for  salmon  in 
front  of  their  respective  lots.  The  defendant  was  a  fishery  officer,  appointed 
under  the  Fisheries  Act,  31  V.  c.  60,  and  justified  the  seizure  on  the  ground 
that  the  plaintiffs  were  fishing  without  licenses  in  violation  of  an  Order  iu 
Council  of  June  11th,  1879,  passed  in  pursuance  of  section  19  of  the  Act, 
which  order  was  in  these  words : — "  Fishing  for  sal.iion  in  the  Dominion  of 
Canada,  except  under  the  authority  of  leases  or  licenses  from  the  Department 
of  Marine  and  Fisheries,  is  hereby  prohibited."  The  defendant  was  armed 
and  was  in  company  with  several  otliers,  a  suflicient  number  to  have  enforced 
the  seizure  if  resistance  had  been  made.  There  was  no  actual  injury.  A. 
recovered  $3,000,  afterwards  reduced  to  ?l,o00,  damages  ;  B.,  81,200  ;  and  C, 
81,000.     S('e22N.B.  639. 
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Held,  that  sections  2  &  19  of  the  Fisheries  Act,  and  the  O^dei  in  Council 
of  the  11th  of  June,  1870,  did  not  authorize  the  defendant,  in  his  capacity  of 
inspector  of  fisheries,  to  interfere  with  A.,  B.  and  C.'s  exclusive  right  iis 
riparian  proprietors  of  fishinj;  at  the  locun  in  quo;  but  that  the  damages  were 
in  all  the  cases  excessive,  and  therefore  new  trials  should  be  granted. 

Held  also,  Gwynne,  J.,  dissenting,  that  when  the  defendant  committed 
the  trespasses  complained  of,  he  was  acting  as  a  Dominion  officer,  under  the 
instructions  of  the  Department  of  IMarine  and  Fisheries,  and  was  not  entitled 
to  notice  of  action  under  C.  S.  N.  B.  c.  8'J,  s.  1,  or  c.  'JO.  s.  8. 

Venning  y.  Steadman.— ix.  206. 

-Force  Majeure — Plea  of — Fall  of  wall  after  fire — Want  of  pre- 
cautious to  prevent— Art.  17,  ss.  24,  1053,  1055,  1071,  C.C. 

See  NEGLIGENCE,  31. 

Foreign  Bankruptcy. 

See  INSOLVENCY,  2. 

"^Foreign  Company — Winding'  up  of. 

See  CORPORATIONS,  12. 

Foreign  Corporation. 

See  ASSESSMENT  AND  TAXES,  6. 


Forgery. 


See  CRIMINAL  APPEAL,  G. 


2.    Bank  takinj^  forged  paper   in  renewal  of  notes — Release   of 
suret}'. 

See  BANKS  AND  BANKING,  15. 

•3.    Forgery — Ro  titication — Estoppel. 

Y.,  who  had  been  in  partnership  with  the  defendants,  trading  under  the 
name  of  the  H.  C.  Company,  but  had  retired  from  the  firm  and  become  the 
general  manager  of  the  company,  but  with  no  power  to  sign  drafts,  drew  a  bill 
of  exchange  for  his  own  private  purposes  in  the  name  of  the  defendants  on  a 
firm  in  Montreal,  which  was  discounted  by  the  plaintiff  bank.  Before  the  bill 
matured,  Y.  wrote  to  defendants  informing  them  of  having  used  their  name, 
but  that  they  would  not  have  to  pay  the  draft.  The  bill  purported  to  be 
indorsed  by  the  company  per  J.  M.  Y.  (one  of  the  defendants),  and  the  other 
defendant  having  seen  ic  i  the  bank  examined  it  carefully,  and  remarked 
that  "J.  M.  Y.'s  signature  was  not  usually  so  shaky."  J.  M.  Y.  afterwards 
called  at  the  bank  and  examined  the  bill  very  carefully,  and  in  answer  to  a 
request  from  the  manager  for  a  cheque  he  said  that  it  was  too  late  that  day 
'but  he  would  send  e  cheque  the  day  following.  No  cheque  was  sent,  and 
•  a  few  days  before  the  bill  matured  the  manager  and  solicitor  of  the  bank  called 
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to  see  J.  M.  Y.,  and  asked  why  lie  liad  not  went  the  cheque.  He  admitted  thu* 
he  had  promised  to  do  bo  and  at  the  time  he  thou;,'ht  he  would.  Y.  afterwards 
left  the  country,  and  in  an  action  against  the  defendants  on  the  bill  they 
pleaded  that  the  sitjnature  of  J.M.  Y.  was  forged,  and  on  the  trial  tlie  jury 
found  that  it  was  forj^ed  and  judfjmeut  was  given  for  the  defendants. 

Held,  afKrming  the  decision  of  the  Court  of  Appeal  for  Ontario,  15  Ont. 
App.  R.  o"  ,  which  reversed  that  of  the  Divisional  Court,  13  O.  B.  i>'20,  that 
thouf^h  fraud  or  breach  of  trust  may  be  ratified  forgery  cannot,  and  tlie  bank 
could  not  recover  on  the  forged  bill  against  tlie  defendants.  La  IlnniiiieJucqw.'K 
Curtiir  V.  La  Bnhqiie  d'Kpanjni',  13  Aj)p.  Cas.  118,  and  Barton  v.  London  a)td 
Nortli-Western  Railway  Company,  i)  L.  T.  Rep.  70,  followed. 

Present: — Sir  W.  J.  Ritchie,  C  J.,  and  Strong,  Taschereau, -Gwynne  and 
Patterson,  J  J. 

Merchants'  Bank  of  Canada  v.  Lucas. — Mar.  10,  18!10— xviii.  704. 

4.  Evidence  as  to  ,sii;nature  on  note — Btlief  as  to  crenuineness  of 
signature — Conversation  partly  given  on  examination  in 
chief — Cross-examination — Order  for  new  trial  reversed. 

See  EVIDENCE,  50. 

Form — Statutory  —  Departure  from  —  Assessment  of  railway 
company— 53  V.  c.  27,  s.  125  (N.B.) 

See  ASSESSMENT  AND  TAXES,  26. 

2.  statutory — Departure  from — Assessment  of  insurance  company 
—53  V.  c.  27,  s.  125  (N.B.) 

See  ASSESSMENT  AND  TAXES,  27. 

Fraud — Rescission  of  contract  for. 

See  SALE  OF  LANDS,  8,   14,  27. 

Fraudulent  Misrepresentation. 

See  MISREPRESENTATION. 

Fraudulent  Preference — Assignmemt  for  benefit  of  creditors  — 
Power  to  sell  cm  credit — R.  S  .0.  c.  US,  s.  2, 

In  a  deer  of  assignment  for  the  benefit  of  creditors,  the  following  clause 
was  inserted  :  "  And  it  is  hereby  declared  and  agreed  that  the  party  of  the 
third  pari,  the  assignee,  shall,  as  soon  as  conveniently  may  be,  collect  and 
get  in  all  outstanding  credits,  etc.,  and  sell  the  said  real  and  personal  property 
hereby  assigned,  by  auction  or  private  contract,  as  a  whole  or  in  portions,  for 
cash  or  on  credit,  and  generally  on  such  terms  and  in  such  manner  as  he  shall 
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deem  beet  or  suitable,    lavin^*  re^jaril  to  the  object  of  these  presents."    No- 
fraudulent  intention  of  defeating  or  delaying  creditors  was  shown. 

Held,  affirmint^  the  judgment  of  the  court  below,  that  the  fact  of  the  deed 
authorizing  a  sale  upon  credit  did  not,  .per  se,  invalidate  it,  and  the  deed  could 
not  on  that  account  be  impeached  as  a  fraudulent  preference  of  creditors 
within  the  Act,  R.  S.  O.  c.  11«,  s.  2. 

Slater  v.  Badenach.— x.  290. 

2.  Jmhjment   in  default  of  appearance — Facilltatiiuj  recovery 

of — Not  a  fraudulent  preference  under  R.  S.  0.  e.  118 — 
Preiiiature  issue  of  writs  of  execution — Irreijuloritij  and 
not  a  nullity — Ont  Jiul.  Act,  1SS3. 

On  the  28th  March,  1882,  a  writ  was  issued  by  C.  et  al.  (respondents) 
af'ainst  one  M.,  for  the  recovery  of  the  sum  of  'J32, 155.33,  and  said  writ  was 
duly  endorsed,  in  accordance  with  the  provisions  of  the  Judicature  Act,  with 
particulars  of  the  claim  of  _the  respondents  for  the  said  sum  of  $32,155.33  on 
an  account  previously  stated  and  settled  between  C.  et  al.  and  M.,  such 
amount  beint;  arrived  at  by  allowing  to  M.  a  discount  of  5  per  cent,  for  the 
unexpired  balance  of  the  term  of  credit  to  which  M.  was  entitled  on  the 
purchase  of  the  floods.  No  appearance  was  entered  by  M.  to  the  writ,  and  on 
the  8th  April  judgment  was  recovered  for  the  amount,  and  on  the  same  day 
writs  of  execution  were  issued.  M.  et  al.  (appellants),  creditors  of  M.,  insti- 
tuted an  action  against  him  on  the  8th  April,  1882,  and  obtained  judgment  on 
the  14th  April,  and  on  the  same  day  writs  of  execution  were  issued. 

The  stock-in-trade  was  sold  by  the  sheriff  at  public  action,  under  all  the 
executions  in  his  hands,  to  the  respondents,  who  were  the  highest  bidders. 

On  a  trial  in  an  interpleader  issue,  to  try  whether  appellants'  execution 
against  M.  was  entitled  to  priority  over  that  of  respondents,  and  whether 
tiie  judgment  of  the  latter  was  void  for  fraud,  and  as  being  a  preference;  and 
whether  respondents'  executions  were  void  as  against  appellant's  execution,  on 
account  of  their  having  issued  them  before  the  expiration  of  eight  days  from 
the  last  day  for  appearance,  Mr.  Justice  Armour  directed  a  verdict  or  judg- 
ment to  be  entered  in  favour  of  the  appellants.  That  judgment  was  reversed 
by  the  Queen's  Bench  Division  of  the  High  Court  of  Justice  for  Ontario, 
whose  judgment  was  affirmed  by  the  Court  of  Appeal  for  Ontario. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Appeal,  that  what  the  debtor  did  in  this  case  did  not  con- 
stitute a  fraudulent  preference  prohibited  by  R.  S.  0.  c.  118,  and  that  the 
premature  issue  of  the  execution  of  the  respondents  was  only  an  irregularity, 
and  not  a  nuUitv. 

Macdonald  y.  Crombie.— xi.  107. 

3.  Assigmentfor  benefit  of  creditors — Accidental  omission  of  claim 

from  Schedule  of  debts — R.  S.  0.  c.  118,  s.  2. 

An  insolvent  made  an  assignment  for  the  benefit  of  his  creditors.  The 
deed  purported  to  be  for  the  purpose  of  satisfying,  without  preference  or 
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priority,  all  Uie  cru'litors  of  the  insolvent,  and  tlie  trust  was  declared  to  be  : 
1.  To  pay  in  full  the  debts  of  the  several  persons  or  tirms  named  in  a 
schedule  to  said  deed,  or,  if  not  sufficient  to  pay  the  same  in  full,  to  divide  the 
assets  of  the  insolvent  estate  ;)ro  ratd  amont^  such  scheduled  creditors,  and  ;  2. 
To  pay  the  surplus,  if  any,  to  the  said  insolvent.  It  appeared  that  there  was  a 
small  creditor  of  the  insolvent  whose  name  was  not  on  said  schedule. 

//('/(/,  per  Ritchie,  C.J.,  and  Fournier  and  Tasohere'iu,  JJ.,  reversing  the 
judf^ment  of  the  court  below,  Henry,  J.,  dissentin>^,  that  the  consideration 
for  the  deed,  as  expressed  on  its  face,  was  that  there  'sliould  be  a  distribution  of 
the  estate  of  the  insolvent  among  all  his  creditors,  and  the  assignee  was  not 
bound  to  contine  such  distribution  to  the  creditors  named  in  the  schedule. 

Per  Strong,  J. — That  the  assignee  was  confined  to  the  schedule  but  effect 
must  be  given  to  the  word  "'intent"  in  the  statute,  and  as  the  evidt.iico  showed 
that  a  bona  tide  effort  was  made  to  ascertain  the  names  of  all  the  creditors  be- 
fore the  execution  of  the  deed  it  did  not  appear  that  the  insolvent  intended  tO' 
prefer  the  scheduled  creditors,  and  tlie  deed,  therefore,  was  not  void  under 
K.  S.  O.  c.  118,  s.  2. 

Semble,  per  Strong,  J. — That  the  word  "preference"  in  R.  S.  O.  c.  118, 
s.  2,  imports  a  "voluntary  preference"  and  is  not  applicable  to  the  case  of  a 
deed  obtained  by  a  creditor  or  creditors,  who  to  obtain  it  have  brought  pressure 
to  bear  on  the  debtor. 

McLean  v.  Garland. — xiii.  36(). 

4.    Inter^ileadev    issue — Insolvent   compnoij — Chattel  mortfjdge — 
Preference  over  other  creditors — Intention  to  prefer — It  S.  0. 
■    c.  lis. 

The  Hamilton  Knitting  Company,  being  indebted  in  a  large  amount  to 
the  appellants,  and  believing  that  their  charter  did  not  permit  them  to  give  a 
mortgage  on  their  property  to  secure  an  overdue  debt,  agreed  to  give  such 
mortgage  in  consideration  of  an  advance  by  appellants  of  more  than  the 
amount  of  the  debt,  the  actual  amount  to  be  returned  to  the  mortgagees. 
This  arrangement  was  carried  out,  and  the  balance  of  the  amount  advanced 
on  the  mortgage,  after  paying  the  debt,  was  put  into  the  business  of  the 
company. 

At  the  time  this  was  done  the  company  believed  that  by  getting  time  from 
these  creditors  they  would  be  able  to  carry  on  their  business  and  avoid  failure. 
This  hope  was  not  realized,  however,  and  they  shortly  after  stopped  payment,, 
and,  in  consequence,  certain  of  their  creditors,  the  above  respondents,  obtained 
judgments  on  their  respective  claims  and  issued  executions.  The  property 
secured  by  the  said  chattel  mortgage  was  seized  under  these  executions,  and 
this  interpleader  issue  was  brought  to  test  the  title  to  such  property. 

The  learned  chancellor,  before  whom  the  issue  was  tried,  gave  judgment 
for  the  execution  creditors,  holding  the  mortgage  void  under  the  statute  relat- 
ing to  fraudulent  preferences,  R.  S.  O.  c.  118,  and  the  Court  of  Appeal  sus- 
tained this  judgment  by  an  equal  division  of  the  court.     12  Ont.  App.  R.  137. 

CAS.   DIO. — 21 
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(Jn  appeal  to  tl)e  Supreme  Court  of  Canada,  Held,  tliat  aH  the  company 
bond  fide  believed  that  by  getting  an  oxtonaioii  <A  time  from  the  appellanta, 
tl'ey  would  be  able  to  continue  tlie'r  business,  it  could  not  luivi)  been  j^iven 
with  a  view  of  preferrinj,'  the  appoUiviits  and  of  dufraiidinj,'  the  other  creditorti, 
and  therefore  the  appeilantH  were  onticied  to  judgment 

Long,  et  al.  v  Hancock,  22  C.  L  J.  16.— HUh  November,  ISH',— xii.  n^i. 

5.  Chattel  inortgan;e,  iVamlulent  againut  creditors — As.sigmnent  in 

trust  hy  mortgagor — Mortgagees  not  partie.s  a.s  plaintiffs — 
Trust  deed  not  attacked — Mortgage  void  under  the  statute. 
See  CHATTEL  MORTGAGE,  7. 

6.  Ca2)ias — Petition  to  he  discharged — Jiulgment  on — Appealable 

under  8.  :.'<S  ofc.  hV,,  R. S.C.—Arfs.  SJf)-S.2l,  C.  C. r.—Fra udu- 
lev  i  preference — Sect  cry — A  rt.  798,  C.  C.  P. — Prom is»orj/  note 
diwoanted—Arts.  lOdG-lMS,  C.C.P.  (P.Q.) 

A  writ  of  capiaa  having  been  issued  a-^ainst  ^IcK.  under  the  provisions  of 
Art.  798  of  C.  C.  P.  (P.Q.)  he  petitioned  to  be  discharged  under  Art.  619,  C.  C.  P., 
and  issue  having  been  joined  on  the  pleadings  under  Art.  820.  C.  C.  P.,  the 
petition  was  dismissed  by  the  Superior  Court.  From  that  judgment  McK. 
appealed  to  tlie  (,'onrt  of  Queen's  Bench  for  Lower  Canada  (appail  side)  and 
that  court  maintained  the  judgment  of  the  Superior  Court.  Thereupon  McK. 
appealed  to  the  Supreme  Court  of  Canada.  On  motion  to  quash  for  want  of 
jurisdiction, 

Held,  that  the  judgment  was  a  final  judgment  in  a  judicial  proceeding 
within  the  meaning  of  s.  2S,  c.  13o,  K.  S.  C.  anc'  therefore  appealable — 
Taschereau,  J.,  dissenting.  Stanton  v.  Canada  Atlantic  7?i/.  Co.  (Canseh'  Dig. 
"  Jurisdir.ion"  37)  reviewed.     On  the  merits  it  was: 

Held,  per  Ritchie,  C.J.,  Fournier  and  Taschereau,  JJ.,  that  a  fraudulent 
preference  to  one  or  more  creditors  is  a  secretion  within  the  meaning  of  Art. 
798,  C.  C.  P.  Also,  that  an  endorser  of  a  note  discounted  by  a  bank  has  the 
right  under  Art.  1953,  C.  C.  to  avail  himself  of  the  remedy  provided  by  Art. 
798,  C.  C.  P.  if  the  maker  fraudulently  disposes  of  his  property.  Strong, 
Henry,  and  Gwynne,  JJ.,  contra.) — The  court  being  equally  divided  the  appeal 
was  dismissed  without  costs. 

Mackinnon  v.  Keroack.— xv.  111. 

7.  Assignment    in  trust    for    creditors — Unpreferred    creditors — 

Unreasonable  provision  for — Resulting  trust — 13  Eliz.  c.  5. 

See  ASSIGNMENT,  12. 

8.  Assignment  for  benefit  of  creditors — R.  S.  O.   c.  118 — 48   V. 

c.  26,  8.  2  (0.) — Insolvency — Book  debts. 
See  ASSIGNMENT,  17. 
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ii.  Ifebtof  II ml  creilitor — CnmponUio)} — Liuiv  to  cri'ccf  jxn/meut — 
Fii'dare  to  pay — Sccirf  aiji'cmnrnt — Movt'jiuje — Avuidnnce 
of— Arts.  JUS..\  lO.lD  A  lU.'tO,  V.C. 

On  tho  'iOtli  December,  1883,  the  creditors  of  one  L.  resolved  to  accept  a 
coiiiposition  payable  by  hia  proniisHory  notes  at  1,  8  and  VI  niontlis.  At  the 
time  L.  was  indebted  to  the  Exchange  ]Jank  (in  li(iiiidation),  who  did  not 
sign  the  composition  deed,  in  a  sum  jf  ^14,000.  H.  t't  iiL,  the  appellants,  were 
at  that  time  accommodation  endorsers  for  ¥7,415  of  that  amonnt,  but  held  as 
security  a  morti^age  dateil  the  5th  September,  1881,  on  L.'s  real  estate.  The 
bank  having;  aj^reed  to  accept  ?'8,000  cash  for  its  claim  B.  ft  <il.  on  the  8th 
•January,  18.S4.  advanced  $3,000  to  L.  and  took  his  promissory  notes  and 
a  new  niortj^ane  registered  on  tiie  13th  of  January  for  the  amount,  having 
dischari^ed  and  released  on  the  same  day  the  previous  mortgajje  of  the  5th 
fieptember,  1881.  This  new  transaction  was  not  made  known  to  D.  et  al.,  the 
respondents,  who  on  the  14th  of  January,  1884,  advanced  a  sum  of  S3, 000  to 
L.  to  enable  him  to  pay  off  the  Exchan|,'e  Dank  and  for  which  they  accepted 
L's  promissory  notes.  L.,  the  debtor,  having;  failed  to  pay  the  second  instal- 
ment of  his  notes,  D.  ft  at.,  who  were  not  origiinilly  parties  to  the  deed  of 
composition,  brouf^ht  an  action  to  have  the  transaction  between  L.  and  the 
appellants  set  aside  and  the  mortj^as^e  declared  voiil  on  the  yrouiid  of  having 
been  {^ranted  in  fraud  of  the  rif^hts  of  the  debtor's  creditors. 

Held,  reversing  the  judf^ments  of  the  Superior  Court  for  L.  C.  and  the 
Court  of  Q.  B.  for  L.  C.  (appeal  side),  that  the  agreement  by  the  debtor 
L.  with  the  appellants  was  valid,  the  debtor  having  at  the  time  the  right 
to  pledge  a  part  of  his  assets  to  secure  the  payment  of  a  loan  made  to 
assist  in  the  payment  of  his  composition,  liitchie,  C.J. ,  and  Taschereau,  J., 
dissenting. 

Per  Fournier,  J. — The  mortgage  having  been  registered  on  the  13th  of 
January,  1884,  the  respondent's  right  of  action  to  set  aside  the  mortgage  was 
prescribed  by  one  year  from  that  date  :  Art.  1040,  C.C. 

Brossard  y.  Dupras. — xix.  531. 

10.  Hypotliec  to  the  prejudice  of  creditors — Notorious  insolvency 

of  mortgao-ors — Art.  2023,  C.  C. 

See  INSOLVENCY,  30. 

11.  Deed  of  sale — Insolvency  of  vendor — Evidence. 

See  INSOLVENCY,  31. 

12.  Pledge  of  railway  property  to  secure  disbursements — Void  as 

against  creditors — Art.  419,  C.  C. 

See  PLEDGE,  5. 
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13.  Insolvency,  kuowled^'e   of  by   cretlitor — Ple(l<;o — Warehouse 

receipts  —  Novation  —  Arta.  1975,  1034,  1035,  1030,  1161), 

c.c. 

See  INSOLVENCY,  32. 

14.  Chattel  inort^oi<,fe  —  Bona  fide  advance — Consideration  }>artly 

l)ad— Effect  on  wliole  instrument— R.  S.  O.  1.S.S7,  c.  124,  h.  2. 

See  CHATTEL  MORTGAGE,  18. 
INSOLVENCY  l.fi,  13. 
PREFERENCE. 

Fund — Distribution  of — Diocesan  Church  Society — Conditions  as 
to  participation. 

See  DIOCESAN  FUND. 


G. 


Garnishee — Equitable  assigumeut — Representation  of  indebtedness 
— Estop]iel. 

See  ESTOPPEL,  4. 

2.    Payment  by,  of  an  over-due  note — Garnishee  clauses,  C.  L.  P. 
Act. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  5. 

Gift. 

See  DONATION. 

Goods — Sales  of. 

See  SALE  OF  GOODS. 

Goodwill — Partnership — Terms  of — Expulsion  of   one  partner — 
Forfeiture  of  share  of  goodwill — Notice — Waiver. 

See  PARTNERSHIP,  U. 

Great  Seal — Of  the  Province  of  Nova  Scotia. 
See  LEGISLATURE,  -1. 


.S2o 

Guarantee— A'  '/''• ';/'  ijU'irnvft'e  by  hunk — Cluim  for  lo8f> — Proof 

of  eld i III — Account  Hides. 

H.  it  III.  upon  receipt  of  an  order  by  tflojjnvm  from  tlio  Exchange  Bank 
to  load  cuttle  on  ;i  st<>ani«r  for  M.  S.  witli  KUivautee  a^ainnt  loss  Hliipped  three 
days  after  the  suspension  of  the  bank  some  cattle  and  consigiieci  tliem  to  their 
own  agents  at  Liverixjol.  Subsequently  they  filed  a  claim  with  the  liquidators 
of  the  hank  for  an  allei^cd  loss  of  '57,'.lii.j  on  the  shipments,  and  tlio  claim  being 
contested  the  only  witness  they  adduced  at  the  trial  was  one  of  their  employees 
who  knew  notlnn<{  i>ersonal!y  about  what  the  cattle  realized,  but  put  in 
account  sales  received  by  mail  as  evidence  of  loss. 

Held,  atHirming  the  judgment  of  the  court  of  Queen's  Bench  for  Lower 
Canada,  that  aasumint;  that  there  was  a  valid  guarantee  given  by  the  bank, 
upon  which  the  court  did  not  express  any  opinion,  the  evidence  as  to  the 
alleged  loss  was  insuHicient  to  entitle  H.  et  al.  to  recover. 

Per  Taschereau.  J. — That  the  guarantee  was  subjected  to  a  delivery  of 
the  cattle  to  M.  S.  and  that  H.  itnl.  having  shipped  the  cattle  in  their  own 
name  could  not  recover  on  the  guarantee. 

Hathaway  v.  Chaplin. — xxi.  '23. 

2.  Guamntee  liy  manaoino;  owner  of  billH  drawn  bv  master  of 
.ship  on  ao'ents — C()nsi'lerati()n,  delay — Misrepre.-sentation — 
Nut  available  nnder  plea  of  fraud. 

See  SllirS  AND  SHIPPING,  14. 


H. 


Habeas  Corpus. — Conviction  for  violation  of  licen.se  laws — Pri.s- 
oner  discharged  before  appeal — No  jurisdiction. 

.See  JURISDICTION,  24. 

2.  In  criminal  matters — Ko  appeal  in  from  any  court  to  Supreme 
Court  of  Cunada — Section  61,  S.  C.  Act — Jurisdiction  — 
Court  of  Appeal  of  Ontario,  adjudication  by  in  Hah.  Corp. 
niaher  — Production  of  prisoner  on  return  of  writ — Appli- 
cidion  to  (jice  short  notice  of  hearinf/  not  entertained  when 
ex  parte -dJiiJJ  V.c.S.2,s.l9—3S  V.c.  47— Intra  Vires  of 
JJom.  Parliament — Summary  tried  by  police  mag i-'ftrate. 

On  the  lijlh  January,  1879,  the  prisoner  was  charged  for  that  he  did 
"  unlawfully  and  maliciously  cut  and  wound  one  Mary  Kelly  with  intent  then 
and  tl'.ere  to  do  her  the  said  Mary  Kelly  grievous  bodily  harm,''  ami  being  tried 
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Kiiinniiirily  before  tlie  pulirc  iiiaiiisfratcof  tlte  city  of  Ottawa  was  foiinil  jjnilty, 
and  sentenced  to  be  inipriHoiied  in  tlio  Central  Prison  for  tlio  i)roviiice  of 
Ontario  at  Toronto,  and  there  to  be  kept  at  hard  labour  for  one  year. 

On  boinjj  bront;ht  before  tl\e  Court  of  Qtieen's  Bencli  for  Ontario  npon  a 
writ  of  luiliciiii  ci'iptm  iHHued  from  that  court,  the  prisoner  was  remanded  back  to 
prison  ;  whereupon  tlie  prisoner  appealed  to  the  Court  of  Appeal  for  Ontario  ; 
whicli  court  dismissed  hia  appeal  on  the  'JOth  May,  I87i».  Hee  8  Out.  Pr. 
U.  20. 

Notice  was  given  of  an  intention  to  appeal  from  this  judt^ment  to  the 
bupreme  Court  of  Canada,  and  the  case  in  appeal  was  received  towards  the 
end  of  May,  too  late  to  be  set  down  for  hearint^  at  the  then  sessions  of  the 
Hupremo  Court,  whereupon  application  was  made  to  ^[r.  Justice  Fournier  for 
leave  to  brint^  the  appeal  on  for  hoarin<i  and  to  <jive  short  notice  of  hearing;. 
This  leave  was  refused,  on  the  ground  that  no  appeal  \yould  lie  in  such  a  case 
to  the  Supreme  Court  of  Canada. 

An  application  was  tlien  made  on  behalf  of  the  prisoner  for  a  writ  of 
habeas  corpiiH  to  Mr.  Justic  j  Gwynne  of  the  Supreme  Court  of  Canada,  who 

Held,  that  the  appli'^ation  should  be  refused  for  two  reasons:  1st.  The 
applicant  was  convicted  of  an  offence,  being  a  misdemeanor  as  stated  snfii- 
cicntly  in  the  conviction,  which  could  not  be  avoided  for  matter  of  form ;  the 
misdemeanor  of  which  he  was  so  convicted  was  an  offence  cognizable  by  the 
Court  of  General  Sessions  of  the  Peace,  and  for  such  offence  the  statute  of  1875 
authorized  a  punishment  to  be  inflicted  such  as  the  Court  of  General  Sessions 
could  award  for  the  like  offence,  and  the  punishment  awarded  was  such  as  the 
Court  of  General  Sessions  might  have  awarded.  2ndly.  The  decision  of  the 
Court  of  Appeal  should  be  considered  conclusive,  and  should  not  be  interfered 
with  by  a  single  judge  of  any  court  sitting  in  cliambers,  but  the  applicant  must 
be  left  to  any  recourse  he  might  have  against  the  adjudication  of  the  Court  of 
Appeal  for  Ontario.     June  I'.lth,  187!l. 

On  the  23rd  June  an  application  for  a  writ  of  habeas  corpus  was  made  rn 
behalf  of  the  prisoner  to  Mr.  Justice  Henry,  of  the  Supreme  Court  of  Canada, 
who  granted  an  order  for  a  writ,  returnable  before  the  Chief  Justice  or  any 
judge  of  said  court  in  cliambers,  such  order  providing  that,  counsel  for  the 
prisoner  consenting,  the  actual  presence  of  the  prisoner  should  be  dispensed 
with,  and  providing,  also,  for  service  of  the  order  on  the  Attorney  General  of 
the  Province,  or  his  deputy,  or  his  agent  at  Ottawa.  The  writ  was  returned 
before  Chief  Justice  Ritchie  in  chambers  on  the  5th  July,  1879. 

Held,  by  the  Chief  Justice,  that  he  thought  he  should  not  deal  with  the 
matter  without  the  prisoner  being  brought  before  him  according  to  the  exigency 
of  the  writ,  but  he  was  also  of  opinion  that  the  prisoner  should  not  be  dis- 
charged on  habeas  corims ;  and  he  therefore  refused  the  application  for  his 
discharge. 

On  the  18th  September,  1879,  another  application  was  made  to  Mr.  Justice 
Henry  in  Chambers,  who  granted  an  order  for  the  writ,  returnable  before  him- 
self in  chambers,  dispensing  with  the  actual  presence  of  the  prisoner  on  tlie 
return  of  the  writ  (counsel  for  the  prisoner  consenting),  and  providing  for 
service  of  the  order  on  the  Attorney-General  of  the  Province, 
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On  the  Ist  Ootobt-r,  1h71),  upon  tlie  return  of  tlic  writ,  after  hearint{ 
counmil  fur  tlio  prin'iiior  \vv\  tlic  Attoriiuy-fJuMt'rivl,  Mr.  JuHticu  Hmiry 

Held,  1st.  Tliiit  till'  police  inanistnite  cli-rivoij  hid  power  to  try  tlie  prisoner 
aH  lie  <liil  from  tlio  .HHth  V.  c.  17,  but  roferenco  to  32  iV  33  V.  c.  32  wuh  necesgary 
to  (U'clilo  upon  the  nature  of  tlie  eliarKe  and  tlio  crtnviction,  In  tlio  informa- 
tion tile  prisoner  wivs  eluir;;e(l  in  tlie  very  wonh  of  the  llrnt  elauso  of  h.  I'J  of  32 
iftSS  V.o.  32,  iiiul  tliu  puniHhrnunt  awurdeil  wuh  that  wivrnuited  by  the  terniH  of 
tlie  eiiiictinent,  and  tile  iidilitional  wonis  a8  to  the  intoiit  hIiouIiI  be  couaidererl 
iiotliin){  niori!  tlian  HurpluNa^e. 

2n(l.  That  3Hth  V.  o,  -17,  giving  power  to  police  and  stipendiary  maijistrates 
to  try  in  a  HuiiniTiry  manner  felonies  atid  miadumoanorH,  was  intra  vire»  of  the 
Dominion  I'lvrliuinent. 

3rd.  That  it  whh  unnecessary  to  consider  the  point  whether  the  prisoner 
should  bo  brouf^lit  before  him  iicciirdin),'  to  the  exij^'ency  of  the  writ,  no  objection 
liavin;!  been  taken,  and  his  jud^^ment  bein^^  unfavorable  to  tlie  prisoner  on  the 
other  (grounds. 

Application  to  discharge  the  prisoner  refused. 

Application  was  then  made  to  Mr.  .Tusticn  Fournier  in  ohambers  for  leave 
to  brint!  the  appeal  on  for  hearing  at  the  next  session  of  tho  Hu[)romo  Court  of 
Canada,  and  to  serve  short  notice  of  hearing,  but  it  was  Held,  that  sutTioient 
grounds  were  not  shown  to  take  the  case  out  of  the  rej,'ular  course  of  procedure. 

On  the  10th  November,  1871),  the  application  was  renewed  before  the 
full  court,  but  bein;4  made  ex  parte  and  without  notice  the  court  refused  to 
hear  it. 

On  the  15th  November,  187'.l,  th<3  application  was  aj^ain  made  to  the  full 
eourt,  when  the  Attorney-General  of  Ontario  showed  cause,  and  it  was 

Held,  that  no  appeal  would  lie  in  such  a  case  to  tho  Supreme  Court  of 
Canada,  but  even  if  it  did,  under  all  the  circumstances  and  delays  that  had 
occurred,  the  court  should  not  j^o  out  of  its  way  to  exercise  any  discretion  as 
to  granting  leave. 

Per  Ritchie,  C.J. — As  rei^'ards  /)  ihf'n  r<>fi)u<  in  ('riinina!  matters,  the  court 
has  only  a  concurrent  jurisdiction  with  the  judj^es  of  the  Superior  Courts  of 
the  various  provinces,  and  not  an  appellate  jurisdiction,  and  there  ia  no 
necessity  for  an  appeal  from  the  judgment  of  any  judge  or  court,  or  any 
Appellate  Court,  because  the  prisoner  can  come  direct  to  any  judge  of  the 
Supreme  Court  individually,  and  upon  that  judge  refusing  the  writ  or 
remanding  the  prisoner,  he  could  take  his  appeal  from  that  judgment  to  the 
full  court. 

Motion  refused. 

In  re  Boucher.— loth  November,  1870. 

3.  In  a  case  of  commitment  by  a  coroner  for  murder,  application  was  made 

to  Strong,  J.,  for  a  writ  of  liabea»  corpuit. 

Held,  that  under  s.  51,  S.  C.  A.,  the  writ  is  to  be  issued  for  the  purpose 
of  an  enquiry  into  a  commitment  only  "  in  any  criminal  case  under  any  Act 
of  the  Parliament  of  Canada,"  and  the  Act  of  the  Parliament  of  Canada  (1809) 
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ilot'H  not  eroatu  tlie  ofToiico  of  murder,  liiit  only  iletlne«  thu  punial.tnent  wliieli 
limy  bu  uwiu\lt)il  (or  hucIi  offsnce.    Writ  rediHuiI. 

In  re  Pierre  Poltvln— August,  1«81. 


4.  Coni'K'tUnx  Jn'foir  tnoy'isft'oie — ArrvHt  on  it'i'rrnnf  viitJer — 
Inquu'i)  UK  to  erlth  iicf — Jo  rind  u-l  ion  of  rami  on  I'trflorori 
—ii.  ii-  E.  a  A.,  N.  40— a.  V.  Am.  Act,  1670,  «,  ,1.'^—U.  S.  0. 
c.  70. 

Application  \vuh  made  to  the  chief  justice  in  cliambcrg  on  belialf  of  ii 
person  arrested  on  iv  warrant,  issued  on  a  conviction  by  a  nia^istrate,  for  a 
writ  of  liiilit'iin  corpiiK,  and  for  a  certiorari  to  ))riiiK  up  the  proceediiijiH  before 
tlie  ina^iHtrutf,  the  application  being  l)aMud  on  the  lack  of  evidence  to  warrant 
the  conviction.    The  application  was  diHinissed, 

On  appeal  to  the  Supreme  Court,  Held,  Henry,  J.,  disnenting,  that  the 
■conviction  having  been  regular,  and  made  by  a  court  in  the  uiKpiOHtioiiable 
■I  xercise  of  its  authority,  and  acting  within  ita  juribd.'ction,  the  only  objection 
lieing  that  the  niagiHtrate  erred  on  the  facts,  and  that  the  evidence  did  not 
justify  the  conclUHion  whicli  he  arrived  at  as  to  the  guilt  of  the  prisoner,  the 
.Supreme  Court  coulil  not  go  behind  the  conviction,  and  inijuire  into  the  merits 
of  the  case  by  the  use  of  a  writ  of  Itabean  corpun,  and  thus  constitute  itself  a 
court  of  appeal  from  the  magistrate's  decision. 

The  only  appellate  power  conferred  on  the  court  in  criminal  cases,  is  by 
the  4'Jth  section  of  the  S.  cV  E.  C.  Act,  and  it  could  not  have  been  the  intention 
of  the  legislature,  while  limiting  appeals  in  criminal  cases  of  the  highest 
importance,  to  impose  upon  the  court  the  duty  of  revisal  in  miiltors  of  fact  of 
nil  the  summary  convictions  before  police  or  other  magistrates  throughout  the 
J  >ominion. 

Section  3i  of  The  Supreme  Court  Amendment  Act  of  187<i  does  not  in  any 
caae  authorize  the  issue  of  a  writ  of  certiorari  to  accompany  a  writ  of  habeas 
lorptta,  granted  by  a  judge  of  the  Supreme  Court  in  chambers  ;  and,  as  the 
proceedings  before  the  court  on  habeiin  corpun  arising  out  of  a  criminal  charge 
Hre  only  by  way  of  appeal  from  the  decision  of  such  judge  in  chambers,  the 
s'lid  section  does  not  authorize  the  court  to  issue  a  writ  oici-rtiorari  in  such  pro- 
(• 'edings  ;  to  do  so,  would  be  to  assume  appellate  jurisdiction  o\er  the  inferior 
c  lurt. 

Semble,  per  Hitchie,  C.J.,  that  chapter  70  of  the  Revised  Statutes  of 
<  Jntario,  relating  to  Jiahi'us  corpus,  does  not  apply  to  the  Supreme  Court  of 
Canada. 

In  re  Trepanier.— xii.  111. 
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,').  Ajipliiiirnni/or  ii'i'if  It/  —  /ii)pv!><ni} iWiif  iif  f.i'i'i'ilflin)  ijfihtin'— 
•Ajt^tliciiliiiii  for  ilinr/iiiiyr  niiilrr  r/iii/itrr  I  IS,  H.  S.  (y.S.), 
i'lih  HCr'u'K — K.i'iiiu  I  iitifloii   lit  i/'hlm' — Frmnl  tUsflnsfil  nn— 

lii'liiil  ml  lo  ijilnl  Jill'  SIX   iiiniif/is — ( ti'ii'l't'  ililfiil  I'll   iSli  llililll^ 
J\  t'li'  iii'ih'i'. 

J.  WB8  in  ciutoily  on  an  execution  for  delit,  und  applied  to  a  jiid^e  of  tlie 
County  Court  under  chapter  llH,  R.  S.  (N.H.)  ')th  scries,  to  be  exiiminLwl  an  to 
Ilia  at'fairH  with  a  view  to  nbtainiiit;  hiw  diHcliiir^'e.  The  exiiiuiiuitiuii  wuh  held 
by  the  County  Court  Judi;e.  who,  on  January  '.'Urd,  iHKCi,  n-.nde  an  order  to  the 
ctTect  that  J.  wan  adjudged  liuiity  of  fraud  in  reHpect  to  the  loiay  of  payment 
of  hif)  debt  to  tiie  execution  creditor^t,  and  in  rejjard  to  the  diHpuNal  of  iiis 
pru|)erty,  and  by  hucIi  order  remanded  J.  to  jail,  witliout  privilege  of  jail 
limits,  for  a  further  perioil  of  six  months  from  ilalo  of  remand.  Wlu-n  the 
order  waH  drawn  up  it  was  dated  I'ltli  of  January,  iHMfi,  which  was  Sunday, 
and  directed  that  J.  be  confined  in  the  coimty  jail  for  six  montliH  from  that 
date. 

J.  was  taken  back  to  jail,  the  order  dated  on  Sunday  bcinj^  delivered  to 
the  jailer,  and  the  counsel  for  the  execution  creditors  on  ^[onday,  January  the 
25th  procured  from  the  County  Court  Judjje  another  onler  dated  the  'i-'ith, 
ordering  J.  to  be  imprisoned  for  six  months  frotn  January  "Jlird. 

Application  was  made  to  the  Supreme  Court  of  Nova  Bcotia  for  the  dia- 
chartje  of  the  prisoner  on  Unhian  corpiiii,  which  was  refused,  the  majority  of  the 
court  holding  that  lie  was  rightly  held  in  custody,  if  not  on  the  order  of  the 
County  Court  Judge,  thtn  on  the  original  cause  of  his  detention,  the  writ  of 
execution. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  appeal  must 
be  dismissed.     Appeal  dismissed  without  costs. 

In  re  George  R.  Johnson.— 20th  February,  1S86. 
Si-e  PRACTICE  OF  SLPREMK  COURT,  31. 

(J.  Granted  III/  j ad (je  In  rim mlwi's — Appml  under  ».  51  Hvprone 
II nd  h'ji'/itijucr  Art — Writ  hu iiriir'nh-nthj  isav.cd — Jurisdic- 
tion of  court  to  qiaish — Control  of  voart  over  Its  own  jiroo'ns 
—  Criminal  case  under  .«.  ol — Sajircme  Court  of  Brltisli. 
Columhla — Constitution  of — Commi-^siDn  to  ju<hje  presidlncj 
over — Trial  of  prlsuner  in — Ordrr  f<i  chamje  venue — Provi- 
sion for  increased  ej'penses — Practice. 

Section  51  of  the  Supreme  and  Exche(iuer  Courts  Act  does  not  interfere 
with  the  inherent  right  which  the  Supreme  Court  of  Canada,  in  common  with 
every  superior  court,  has  incident  to  its  jurisdiction  to  enijuire  into  and  judge 
of  the  regularity  or  abuse  of  its  process,  and  to  quash  a  writ  of  habeas  corpus 
und  subsecjuent  proceedings  thereon  when,  in  the  opinion  of  the  court,  such 
writ  has  been  iniprovidently  issued  by  a  judge  of  said  court. — The  said  section 
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does  not  constitute  the  indiviilurtl  .jiul^'cs  of  the  Supreme  Court  of  Canarta 
separate  and  independent  courts,  nor  confer  on  the  judges  a  jurisdiction  outside 
of  and  independent  of  the  court,  and  obedience  to  a  writ  issued  under  said 
section  cannot  be  enforced  by  the  judj^e  but  by  the  court,  wliich  alone  can  issue 
an  attachment  for  contempt  in  not  obeying  its  process.  ^Fournier  and  Henry, 
JJ.,  dissenting). 

Per  Strong,  J — The  words  of  section  iA  expressly  yivint<  an  appeal  when 
the  writ  of  halieas  corpus  has  been  refused  or  the  prisoner  remanded,  must  be 
attributed  to  the  excessive  caution  of  the  legislature  to  provide  all  duo  protec- 
tion to  the  subject  in  the  matter  of  personal  liberty,  and  not  to  an  intention  to 
deprive  the  court  of  the  ri^ht  to  entertain  appeals  from,  and  revise,  rescind 
and  vary,  orders  made  mider  this  section. 

'J  he  ri^ht  to  issue  a  writ  of  liahi'(ii<  cdrpiin  beini;  limited  by  section  51  to 
"an  incjuiry  into  the  cause  of  commitment  in  any  criminal  case  under  any 
Act  of  the  Parliament  of  Canada,"  such  writ  cannot  be  issued  in  a  case  of 
murder,  which  is  a  case  at  common  law.     (Fournier  and  Henry,  J  J.,  dissenting). 

Per  Fournier  and  Henry,  JJ. : — The  restriction  imposed  by  section  51  to 
"an  inquiry  into  the  cause  of  commitment  in  any  criminal  case  under  any 
Act  of  the  Parliament  of  Canada"  is  merely  intended  to  exclude  any  enquiry 
into  the  cause  of  commitment  for  the  infraction  of  some  provincial  law  ;  and 
the  words  "  in  any  criminal  case  "  were  inserted  to  exclude  the  habeas  corpm 
in  civil  matters ;  it  is  sufficient  to  f^ive  jurisdiction  if  the  commitment  be  in 
virtue  of  an  Act  of  the  Parliament  cf  Canada. 

Qutrij—lB  section  51  of  the  Supreme  and  Exchequer  Court  Act  ultra  vires  ? 

Semble,  that  when  a  judfje  in  a  province  has  the  right  to  issue  a  writ  of 
luibeati  corpus  returnable  in  term  as  well  as  in  vacation,  a  judge  of  the  Supreme 
Court  might  make  the  writ  he  authorizes  returnable  in  said  court  in  term  as 
well  as  immediately  (Fournier  and  Henry,  JJ.,  dissenting). 

An  application  to  the  court  to  quash  a  writ  of  liaheai^  corpus  as  improvi- 
dently  issued  may  be  entertained  in  the  absence  of  the  prisoner  (Henry,  J., 
dissenting). 

After  a  conviction  for  a  felony  by  a  court  having  general  jurisdiction  over 
the  offence  charged,  a  writ  of  hahi'an  corpus  is  an  inappropriate  remedy. 

If  the  record  of  a  superior  court,  produced  on  an  application  for  a  writ  of 
habeas  corpus,  contains  the  recital  of  facts  requisite  to  confer  jurisdiction  it  is 
conclusive  and  cannot  be  contradicted  by  extrinsic  evidence  (Henry,  J., 
dissenting). 

A  return  by  the  sheriff  to  the  writ  setting  out  such  conviction  and  sentence 
and  the  affirmation  thereof  by  the  court  of  error  is  a  good  and  sufficient  return. 
If  actually  written  by  him  or  under  his  direction  the  return  need  not  be  signed 
by  the  sheriff  (Henry,  J.,  dissenting). 

The  Supreme  Court  of  British  Columbia  is  clothed  with  all  the  powers 
and  jurisdiction,  civil  and  criminal,  necessary  or  essential  to  the  full  ami 
perfect  administration  of  justice,  civil  or  criminal,  in  the  province;  powers 
as  full  and  ample  as  those  known  to  the  common  law  and  possessed  by 
the  superior  courts  of  England.     The  various  statutes  of  British  Columbia 
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providing  for  the  lioldiu}^  of  courts  of  oyer  and  terminer  and  fjeneral  gaol' 
delivery  render  unnecessary  a  commission  to  the  presiding  judge. 

Per  Strong.  J. — The  power  of  issuing  a  commission,  if  necessary,  belonged 
to  the  Lieutenant-Crovernor  of  the  province  (llenrj',  J.,  cnntva). 

An  order  made  pursuant  to  Dominion  statute  32  it  33  V.  c.  '29,  s.  11,  direct- 
ing a  change  of  venue,  would  be  sufficient  although  containing  no  reference  to 
any  provision  for  expenses,  when  the  indictment  has  been  plended  to  and  the 
trial  proceeded  with  without  objection,  ami  even  in.a  court  of  error  there  could 
be  no  valid  objection  to  a  convic*''on  founded  on  such  order.  Even  if  a  writ  of 
hnbenK  ccirpug  in  this  case  had  been  i  ightly  issued,  the  prisoner  on  the  materials 
before  the  judge  was  not  "ii^H'  .  to  his  discharge,  but  should  have  been 
remanded. 

In  re  Robert  Evan  Sproule.  — sii.  140. 

7.  Habeas  corpus  appeal — First  step  the  filino-  of  tlie  case  with  tlie- 
Registrar — Tliis  nmst  be  doin'  within  60  days  tVom  tlie  pro- 
nouucino'  of  judgnieiit  appealeil  from. 

In  re  Smart.— xvi.  390.. 
And  »ee  JURISDICTION,  58. 

Hand-writing — Proof  of — Change  of  signature,  documentary  evi- 
dence admissible  to  prove. 

See  EVIDENCE,  3i). 

Harbour  Commissioners —Jurisdiction  of,  of  Montreal— Taxation 
of  ferry  boats  by  cit3^ 

See  LEGISLATURE,  15. 

Harbour,  Public — Letters  poienf  jituJer  the  f/reat  f^eal  of  P.  E.  L 
of  foi'eslture  in  Sammevside  Harhour,  void — B.  X.  A.  Act, 
s.  lUS—Pid)lic  harbour— 2o  V.  c.  10. 

G.,  defendant,  was  in  possession  of  a  part  of  the  foreshore  of  the  harbour 
of  Summerside,  and  had  erected  thereon  a  wharf  or  block  at  which  vessels 
might  unload.  H.  et  ol  ,  plaintiffs,  brought  an  action  of  ejectment  to  recover 
possession  of  the  said  foreshore.  H.  (t  al.'s  title  consisted  of  letters  patent 
under  the  great  seal  of  Prince  Edwai-d  Island,  dated  30th  August,  1877,  by 
which  the  Crown  in  right  of  the  island,  and  assuming  to  act  in  exercise  of 
authority  conferred  by  a  provincial  statute,  25  V.  c.  19,  purported  to  grant  to 
plaintiff  in  fee  simple  the  land  sought  to  be  recovered  in  the  action. 

Held,  that  under  s,  108,  B.  N.  A.  Act,  the  soil  and  bed  of  the  foreshore  in' 
the  harbour  of  Summerside  belongs  to  the  Crown,  as  representing  the  Dominion^ 
of  Canada,  and  therefore  the  grant  under  the  great  seal  of  P.  E.  Island  to  H. 
et  nl.  is  void  and  inoperative. 

Holman  y.  Green.- vi.  701,. 
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2.  Grant  by  local  governniont  of  foreshore  of — Conveyance  by 
y;rantee — Claim  of  dower  by  wife  of  j^rantee — Plea  that 
j^rant  ^"oid — Estoppel — Act  of  local  leyi.slature  confirming 
title — Crown  not  expressly*  named. 

See  ESTOPPEL.  1'.). 

YUghvray— Right  to  orUjival  rotnl  allowance — iJO  Geo.  III.  c.  1 — 
4  Geo.  IV.  c.  10—20  y.  c.  GO,  ss.  o,  G,  7—;l2  V.  c.  99,  ss.  30o, 
iilS—C.  S.  U.  C.  c.  o4,  ss.  S 18-29—30  V.  c.  5,  ss.  320,  334— 
30  V.  {0.)  c.  4S,  ss.  422,  420— Municipal  Acts. 

The  plaintiff  claimed  in  right  of  his  wife  under  a  deed  to  her,  dated  1st 
October,  18<J7,  of  the  south  half  of  lot  tl,  in  the  5th  concession  of  Haldimand, 
to  be  entitled  to  the  original  allowance  for  road  between  lots  8  and  0,  by  reason 
of  the  Justices  of  the  Quarter  Sessions  having  in  1837,  under  50  Geo.  III.  c.  1, 
and  4  Geo.  IV.  c.  10,  laid  out  a  road  across  this  south  half  in  lieu,  as  was 
claimed,  of  the  original  allowance;  and  he  sued  defendant  for  having  destroyed 
a  fence  which  plaintiff  had  recently  erected  across  the  original  allowance  for 
road  at  its  point  of  intersection  with  the  cross-roads. 

Held,  by  the  Supreme  Court  of  Canada,  affirming  the  judgment  of  the 
Court  of  Common  Pleas  of  Ontario,  and  also  the  judgment  of  the  Court  of 
Appeal  for  Ontario,  see  3  Ont.  A))p.  K.  175,  that  from  30  V.  (Ont.)  c.  48,  and 
the  preceding  Municipal  Acts,  it  is  apparent  that  where  the  original  allowance, 
in  lieu  of  which  a  new  road  had  been  opened,  lay  between  lands  owned  by 
different  persons,  as  the  road  in  <]uestion  does,  the  owner  of  the  land  appro- 
priated for  the  new  road  had  no  claim  whatever  to  the  original  allowance 
further  than  to  receive  a  conveyance  from  the  municipality  of  a  part  only, 
and  that  only  in  case  the  municipality,  in  its  discretion,  should  be  of  opinion 
that  the  originall  allowance  was  useless  to  the  public,  in  which  case,  the  munici- 
pality would  have  to  express  that  opinion  by  a  by-law  passed  for  closing  the 
original  allowance.  The  plaintiff,  therefore,  must  fail,  for  there  never  was 
any  person  entitled  to  call  for  a  conveyance  of  the  road  in  question,  and  the 
municipality  had  never  pronounced  it  to  be  useless  to  the  public. 

2.  The  road  in  question  lay  along  the  whole  length  of  the  defendant's  lot, 
and  therefor  came  within  s.  422,  of  3*5  V.  c.  48  (Out.),  and  the  municipality 
could  not  close  it  or  deprive  the  defendant  of  the  peculiar  benefit  he  might 
derive  from  it  as  a  highway  adjoining  his  lands  within  that  section,  and  per- 
haps, also,  section  373,  which  provides  for  compensation  for  any  damage  to 
cv.  ners  of  property  injuriously  affected. 

3.  Further,  the  proper  conclusion  from  the  evidence  was  that  the  road 
established  under  the  authority  of  the  Quarter  Sessions  was  not  a  road  laid 
•out  in  lieu  of  the  original  road  allowance,  but  a  wholly  independent  road. 

Appeal  dismissed  with  costs. 

Cameron  y.  Wait.— 7th  May,  1879. 
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2.  Title  to  land — Dedication — Pahlic  liiykiiKnj — Expropriation 

— Presiirnption —  User. 

K.  brought  an  action  for  trespass  to  his  land  in  laying  pipes  to  carry  water 
to  a  public  institution.  The  land  had  been  used  as  a  public  hifjhway  for 
many  years  and  there  was  an  old  statute  authori/iint,'  its  expropriation  for 
public  purposes,  but  the  records  of  the  municipality  which  would  contain  the 
proceediuf^s  on  such  expropriation,  if  any  had  been  taken,  were  lost. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  20 
N.  S.  Rep.  95,  that  in  the  absence  of  any  evidence  of  dedication  of  the  road  it 
must  be  presumed  that  the  proceedings  under  the  statute  were  rightly  taken 
and  K,  could  not  recover. 

Dickson  v.  Kearney.— June  li,  1S88— xiv.  743. 

3.  Municipal  corporation — Coastructiuu  of  cros.sing  above  level  of 

highway — Xeglioence. 

See  MUNICIPAL  CORPORATION,  10. 

4.  .1/(171  icipal  cor[)or<dion — Didji  of  -Jioad  allowance — Ohlif/aflon 

to  open — Suh^titution  i  d  lien  thereof — Jurisdiction  of  court 
over  manic  i pal  it  y — C.  S.  U.  C.  c.  64 — B.  S.  0.  18S7,  c.  18^, 
ss.  524,  5dl. 

II.  was  owner  of,  and  resided  on,  a  lot  in  the  eighth  concession  of  the  town- 
ship of  McG.,  and  under  the  provisions  of  C.  S.  U.  C.  c.  54,  an  allowance  was 
granted  by  the  township  for  a  road  in  front  of  said  lot.  This  road  was,  how- 
ever, never  opened  owing  to  the  difficulties  caused  by  the  formation  of  the 
land,  and  a  by-law  was  passed  authorizing  a  new  road  in  substitution  thereof. 
Some  years  after  H.  brought  a  suit  to  compel  the  township  to  open  the  original 
road  or,  in  the  alternative,  to  provide  him  with  access  to  his  lot,  and  also  to 
keep  said  road  in  repair  and  pay  damages  for  injuries  caused  by  the  road  not 
having  been  opened. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  provisions  of  the 
Act,  C.  S.  U.  C.  c.  54,  requiring  a  township  to  maintain  and  keep  in  repair 
roads,  etc.,  and  prohibiting  the  closing  or  alteration  of  roads  only  applied  to 
roads  which  had  been  formally  opened  and  used  and  not  to  those  which  a 
township,  in  its  discretion,  has  considered  it  inadvisable  to  open. 

Held,  also,  that  the  courts  of  Ontario  have  no  jurisdiction  to  compel  a 
municipality,  at  the  suit  of  a  private  individual,  to  open  an  original  road  allow- 
ance and  make  it  fit  for  public  travel. 

Hislop  Y.  Township  of  McGillivray. — xvii.  479. 

5.  Railway  pa.ssing  near  highway — Construction  of  road — Impair- 

ing usefulness  of  highway. 

See  RAILWAYS  AND   RAILWAY  COMPANIES,  GG. 
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>6.  Ontario  Municipal  Act,  ss.  535  (2),  53.S — Deviation  of  boundary 
road — Lial  ;!ity  of  counties  to  repair  bridges  in. 

See  MUNICIPAL  CORPORATION,  24. 
ROAD. 

Husband  and  Wife — InHurable  interest  of  Imsband  in  wife's 
property. 

Sfic  INSURANCE,  FIRE,  14. 

2.     Evidence  of  husband  not  admi.ssible  on  belialf  of  wife. 
See  EXECUTOR,  5. 

•3.    Divorce  obtained  in  Quebec — Efi'ect  of — Kight  of  wife  to  sue 
without  authorizaticju — x\.rt.  14,  C.  C  P. 
See  DIVORCE. 

■4.  Death  of  wife  b^-  neyli^'once  of  railway  conijiany — Action  by 
husband  as  aduiinistrator— Rit>lit  to  recover  daniaii-es. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  24. 

•5.  Sale  Inj  ivife  to  secure  debt  d ae  hi/  her  husband — Simulated 
deeds- Art.  IdOl,  C.  C. 

Where  the  sale  of  real  estate  by  the  wife,  duly  separated  as  to  property 
from  her  husband,  to  her  husbana's  creditor  is  shown  to  have  been  intended  to 
operate  as  a  security  only  for  the  payment  of  her  luisband's  debts,  such  sale 
will  be  set  aside  as  a  contravention  of  Art.  1301,  C.  C.  (P.  Q.). 

Per  Strong,  J.,  dissenting — The  trial  judge's  finding  in  the  present  suit 
that  the  deeds  of  sale  were  not  simulated,  should  be  affirmed. 

Klock  Y.  Chamberlain. — xv.  325. 

■6.  Assault  on  constable  in  discharge  of  duty — Serving  sunnnons 
charging  violation  of  Canada  Temperance  Act — Wife  not  a 
competent  witness  on  behalf  of  husband — R.  S.  C.  c.  162,  s.  34 
—11.  S.  C.  c.  174,  s.  216. 

See  CRIMINAL  APPEAL,  11. 

,7.    Insolvent  estate — Claim  by  ivife  of  insolvent — Money  given  to 

husband. — Loan  or  gijt  —  Questions  of  fact — Findinr/  of 

court  below. 

M.  having  assigned  his  property  to  trustees  for  the  benefit  of  his  creditors 
his  wife  preferred  a  claim  against  the  estate  for  money  lent  to  M.  and  used  iu 
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his  busiiiobs.  Tlie  asBi^uee  refused  to  acknowlecl)>e  the  claiiu,  contonJint^  that 
it  was  not  a  loan  but  a  ti^it  to  I\I.  It  was  not  disputed  tliat  the  wife  had 
money  of  her  own  and  tliat  M.  had  received  it.  The  trial  judge  ^jave  judg- 
ment against  the  aHsignee,  holding  tliat  M.  did  not  receive  the  money  as  a  gift. 
This  judgment  was  confirmed  on  appeal. 

Held,  confirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  as 
the  whole  case  waa  one  of  fact,  namely,  whether  the  money  was  given  to  M.  as 
a  loan  by,  or  gift  from,  his  wife,  who  in  the  present  state  of  the  law  of  Ontario, 
is  in  the  same  position,  considered  as  a  creditor  of  her  husband,  as  a  stranger, 
and  as  this  fact  was  found  on  the  hearing  in  favour  of  the  wife  and  confirmed 
by  the  Court  of  Appeal,  this,  the  second  appellate  court,  would  not  interfere 
with  such  finding. 

Present. — Htrong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

Warner  y.  Murray. — April  (5th,  1H89— xvi.  720. 

8.  Distributioti  of  ifitestate  estate — Feme  rorerfe — Husbaiid's  ri<;lit 

to  resiJnuni — Next  of  kin  — 20  Guo.  III.  c.  11,  sk.  14  (5«:  17, 
(X.  B.)— C.  8.  N.  B.  c.  78. 

See  DISTIUBUTION  OF  ESTATE. 

9.  MiU-fiLMi  Avomnn — Execntion  nfjainst  Imsliand — Replevin — Jns- 

titication  Ijy   sheriti'— Goods    given    \)y  Imsband    to  wife — 
j\Iarried  \V(jnian's  Property  Act,  R.  S.  N.  S.  otli  aeries,  c.  74- 
See  SHEKIFF,  12. 

Hypothec — Pcr.M>val  recourse  inaction  on — Arcepfunce  of  delega- 
tion of  payment — xiniemhnf.nt  of  pleadings — Paijmcnt  of 
Costs  as  condition  pvt'cedent. 

On  the  14ih  October,  1874,  Mrs.  Reeves  sold  to  Quesncl  the  south  of  lot 
407!)  on  the  oflicial  plan  of  Montreal,  and  Mrs.  Cadieux  on  the  same  day  sold 
him  the  north  half  of  the  same  lot.  On  the  17th  October,  lS7i,  Quesnel  sold  to 
Geriken,  L.iframboise  and  Robitaille  three  undivided  fourths  of  both  pro- 
perties en  bloc.  On  this  last  Quesnel  received  *'22,246.87,  leaving  due  :?27,H('i5.03, 
which  the  purchasers  promised  to  pay  for  Quesnel  to  Mrs.  Reeves  with  interest 
in  certain  instalments  arranged  to  meet  Quesnel's  liability.  Mrs.  Reeves  was 
not  a  party  to  this  last  deed,  but  she  subsequentlj'  accepted,  and  served  notice 
of  her  acceptance  of,  the  delegation  of  payment  made  by  such  deed  in  her 
favour.  Mrs.  Reeves,  prior  to  such  acceptance,  sued  the  joint  proprietors 
hypothecarily  for  Quesnel's  debt,  and  they  made  a  dclaisscment  of  the  portion 
of  the  lands  sold  by  her  to  Quesnel.  Subsequently  she  brought  the  present 
action  against  Geriken  under  the  delegation  for  one-third  part  of  the  said  debt 
of  827,365.03  with  interest.  Geriken  contended  that  having  been  obliged  to 
delaisser  a  portion  of  the  property,  he  could  not  be  sued  for  any  portion  of  the 
money. 
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The  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  bide)  aubtained  this 
contention,  Sir  A.  A.  Dorion,  C.J.,  and  Hamsay,  J.,  diHsenting. 

On  appeal  to  the  Supreme  Court  of  Canaila,  Held,  that  if  Geriken  in  the 
hypothecary  action  had  been  evicted  frxini  the  wliole  of  the  property  hypothe- 
cated he  would  lias'e  been  relieved  from  personal  responsibility  under  the 
delegation  ;  but  havinf,'  been  evicted  from  only  a  part  interewt  in  said  property 
he  was  freed  from  liability  under  the  delej^ation  merely  to  the  extent  to  which 
the  eviction  mij^ht  bo  considered  to  have  paid  his  share  of  the  debt  to  Mrs. 
Reeves. 

The  court  therefore  ordered  that,  upon  payment,  as  a  condition  precedent, 
of  the  costs  incurred  by  plaintiff  in  the  said  Supreme  Court  and  the  Court  of 
Queen's  Bench,  tof^ether  with  costs  incurred  by  plaintiff  in  the  Superior  Court 
since  the  tilinf^  of  defendant's  pleas  on  record,  the  defendant  be  allowed  to 
amend  his  pleas  and  to  plead  that  he  had  been  evicted  from  a  part  of  the 
property  sold  to  the  said  'jeriken  by  Quesnel,  and  that  what  had  been  paid  by 
said  Geriken  to  Quesnel  at  the  time  of  said  sale  paid,  and  even  over  paid,  for 
the  part  of  said  property  which  the  said  Geriken  detained,  and  that  the  cause 
be  thereupon  proceeded  with  in  the  said  Superior  Court  in  the  ordinary  course, 
and  that  in  ilefault  of  said  amendment  within  three  months  the  Superior 
Couit,  on  motion  to  that  effect,  should  enter  judgment  against  defendant  for 
$3,i!81.25  with  interest  from  the  Hth  October,  1H74,  and  all  the  costs. 

Reeves  y.  Perrault.— x.  01(1. 

2.  Hypothecary  action    against  sub-jiurehasers — Rrs  infer  alios 

acta — Variation  of  original  promise  of  sale  by  subsequent 
deed — Xotaiy,  evidence  of,  not  admissible  to  contradict 
deed. 

See  SALE  OF  LANDS,  ',». 

3.  Simulated  hypotliec  given  in  payment  of  goods — Right  to  sue 

for  price. 

See  SALE  OF  GOODS,  14, 

4.  Hypothec  to  the  prejudice  of  creditors — Notorious  insolvency  of 

mortgagors— Art.  2023,  C.  C. 

See  INSOLVENCY,  ao. 

5.  In  an  action  en  declaration  iVIiypotlicqite  the  defendant  may,  in  default  of  hi*" 
surrendering  the  property  within  the  period  fixed  by  the  court,  be  personally 
condemned  to  pay  the  full  amount  of  the  sheriff's  claim.     Art.  2075,  C.  C. 

Dubuc  Y.  Kidston.— xvi.  357. 
And  see  PRACTICE,  3. 

Improvements — Claim  for,  by  incidental  demand. 
See  PETITION  OF  RIGHT,  3. 
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Income. 

See  ASSESSMENT  AND  TAXES,  0. 

Indian  Lands — Title  to — Riijht  of  occupancy  —  Lands  reserved 
for  Indianfi  —  B,  N.  A.  Act,  a.  91,  a-a.  2^ — s.  O.i,  a-a.  5  — 
8s.  100,  117. 

The  lands  within  the  boundary  of  Ontario  in  which  the  claims  or  rifjhts  of 
occupancy  of  the  Indiana  were  Burrendered  or  became  extint,'ui8hed  by  the 
Dominion  Treaty  of  1873,  known  as  the  North  West  Anj^le  Treaty,  No.  3,  form 
part  of  the  public  domain  of  Ontario  and  are  public  lauds  belonj^ing  to  Ontario 
by  virtue  of  the  provisions  of  the  British  North  America  Act. 

Only  lands  specifically  set  apart  and  reserved  for  the  use  of  the  Indians 
are  "lands  reserved  for  Indians"  within  tlie  meaning  of  s.  Dl.item  24  of  the 
British  North  America  Act.  Stronf^  and  Gwynne,  JJ.,  dissenting. 

St.  Catharines  Milling  &  Lumber  Co.  v.  The  Queen.— xiii.  577. 

[The  judgment  in  this  case  was  affirmed  by  the  Judicial  Committee  of 
the  Privy  Council :  See  14  App.  Cases  4G] . 

(See  also  Church  v.  Fenton — 5  Can.  S.  C.  E.  239;  Digest;  "Assessment 
and  Taxes  8" — Especially  the  judgments  in  the  courts  below  28  U.  C.  C.  P. 
384;  4  Out.  App.  K.  159.) 

Indictment — Directions  by  Attorney-General  with  i*eference  to. 

Sec  CRIMINAL  APPEAL,  1. 

2.  Misjoinder  of  counts. 

See  CRIMINAL  APPEAL,  2. 

3.  For  uttering  forged  cheque  or  order. 

See  CRIMINAL  APPEAL,  6. 

Influence — Undue. 

See  ELECTION,  1. 

Injunction. 

Sse  TIMBER  LICENSES,  1. 

2.  Maliciously  obtaining. 

See  DAMAGES,  19. 

3.  To  stay  proceedings  on  illegal  by-law  of  municipality. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  18. 

CAS.  uia.  — 22 


Injunction— c'oH</«H<v/. 

4.  For  infrinii^einent  of  trade  mark 

See  TRADE  MAKK. 

5.  Interim — Jud^anent  (luashinj^-  not  api)ealal>l»'. 

See  JURISDICTION,  37,  38. 

6.  To  restrain  city  of  Jlontroal  from  collecting'  tax  on  ferry  boats 

— 39  V.  c.  52,  (P.  Q.),  validity  of — By-law  under  iiKra  rr/w, 

S.r  LEGISLATURE,  15. 

7.  Nuisance — Pollution   of   water — Long   establishe(l    industry — 

Evidence. 

S«e  NUISANCE,  3, 

3.    Malicious  prosecution — 41  V.  c.  14,  s.  4,  (P.  Q.) — Dissolution  of 
injunction — Action  for  damages — Want  of  probable  cause. 

See  MALICIOUS  PROSECUTION,  3. 

9.  Mining  lands — Bornage — Appeal — Jurisdiction — R.  S.  C.  c.  135, 

s.  29  (b). 

See  JURISDICTION,  103. 

10.  Toll  bridge — Franchise  of — Free  bridge,  interference  by — 44-45 

V.  c,  90,  (P.  Q.). 

See  TOLLS,  3. 

11.  R  S.  O.  (1887),  c.  159  as  amended  by  53  Y.  c.  42— Application 

to  company  incorporated  by  special  charter — Collection  of 
tolls — Maintenance  of  road. 

See  CORPORATIONS,  49. 

Insanity. 

See  WILL,  7. 

Inscription  En  Faux. 

See  PETITION  OF  RIGHT,  3. 
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Insolvency — Fraud  or  illfi/dl  preference — Prefiuviptiov — Insol- 
vent Act  of  lS7i',H,  lo,  s-8.  land  ./,  luul  Innolrent  Act  of 
h%'9,  s.  dO  anil  <S<S—ArtK  C.  (!.  L  ('.  Oihi,  10-U,  W.:5,  WJ^O— 
Jjoctrine  of  p  rem  are  oppoml  to  Art.  J!J<S/,  /.'AS'.'  ('.  C.  L.  ('. 

T.  F.,  a  hotel  koejjer,  bein;;  lnr>{ely  indebtad,  sold  to  A,  B.,  liis  principal 
creditor,  on  the  liitli  Jumiary,  IhT"),  by  iiuturiul  deed,  duly  rcgiatcrod,  certain 
moveable  and  immoveable  property,  beiiij^  the  bulk  of  his  ewlate,  coniprisinjj 
a  liotel  and  fnrnilure,  for  SI.'), 409. 50.  The  immoveable  property,  valued  by 
otiicial  asaoasora  at  S'.i2,000,  was  sold  for  'J10,000.  The  sale  was  also  made  sub- 
ject to  the  rit^lit  of  redemption  by  F.,  on  re-imhursiuj,',  within  three  years,  the 
stipulated  price  of  #15,40!(,i')0,  and  interest  at  the  rate  of  H  p.  c.,  with  a  pro- 
vision that,  in  case  of  insolvency  or  default  of  payment,  this  ri^ht  of  n'mM 
should  cease.  No  delivery  took  jjlace,  and  ten  months  later  F.,  who  remained 
in  poBsession  of  the  property  under  a  lease  from  A.  H.  of  the  same  date  as  that 
of  the  sale,  also  became  bankrupt.  In  the  meantime  A.  H.  with  F's  consent, 
hud  leased  the  furniture  to  T.  it  J.,  in  whose  hands  it  was  when  appellant  (F's 
assi>,'nee)  revendicated  it  as  part  of  the  insolvent  estate.  T.  &  J.  did  not  plead, 
but  A.  B.  intervened  and  claimed  the  effects  under  the  deed  of  sale  above  men- 
tioned. The  asKif^nee  contested  the  intervention,  allef^inj^  that  the  deeds  passed 
on  the  li)th  ,January,  1875,  had  been  made  by  T.  F.  in  fraud  of  his  creditors. 

Held,  that  there  was  sufhcient  evidence  to  prove  that  the  object  of  the 
transaction  was  to  defeat  F.'s  creditors  generally,  and  therefore  the  deeds  of 
sale  and  lease  of  the  I'.tth  January,  lM7u,  were  null  and  void  under  Arts.  O'J.S, 
10;}3,  10;i5  A-  1040,  C.  C.  L.  C,  and  ss.  80  <l-  88  of  Insolvent  Act  of  180y,  and 
8.  ;^,  8-s.  1.3  of  Insolvent  Act  of  1875. 

Rickaby  v.  Bell— ii.  5G0. 

2.  ForcUjn  hankruptcij  —  Assignment  thereunder — Lands  in 
Canada. 

D.,a  naturalized  British  subject,  who  owned  lands  in  Canada,  resided  and 
carried  on  business  in  partnership  with  H.  &  S.,  in  the  State  of  New  York. 
In  November,  1873,  the  firm  of  D.,  H,  &  S.  became  insolvent.  On  the  14th 
February,  1874,  the  said  firm,  under  the  Bankruptcy  Act  of  the  United  States 
(s.  5,  103  Rev.  Stat.  U.  S.),  executed  a  deed  purporting  to  "convey,  transfer 
and  deliver  all  their  and  each  of  their  estate  and  effects"  to  one  C  ,  as  trustee 
for  the  creditors.  On  the  "iCth  September.  1874,  a  writ  of  execution  against 
D.'s  lands  in  Canada  was  placetl  in  the  hands  of  the  proper  sheriff  by  the 
respondents,  who  had  in  the  meantime  recovered  judgment  against  him. 
Subsequently  D.,  by  way  of  further  assurance,  and  in  pursuance  of  the  deed 
of  the  14th  February,  1874,  granted  to  C  ,  as  trustee,  his  lands  in  Canada, 
specifying  the  different  parcels.  M.,  the  appellant,  was  afterwards  substituted 
to  C,  as  trustee,  and,  as  such,  fyled  a  bill  in  the  Court  of  Chancery  to  obtain 
a  declaration  that  the  lands  specified  in  the  bill  were  not  liable  to  the  operation 
of  the  writ  of  execution  of  the  respondents. 

Held,  that  a  bankrupt  assignment,  made  under  the  provisions  of  an  Act 
of  the  Congress  of  the  United  States  of  America,  will  not  transfer  immoveable 
property  in  Canada. 
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AIho,  tliat  the  deed  of  the  4th  Fubrnnry,  lH7 1,  waH  not  effuettiul,  either  as 
IV  de(;il  of  bin'f^ain  and  sale,  or  a  deed  of  f^rant  to  pass  any  le^al  title  or  interest 
in  tlio  liinds  of  I),  in  Ciiiiada. 

Macdonald  v.  Georgian  Bay  Lumber  Company,— ii.  HOI. 

3.  Pled  of  insolvency — Discharfje  nut  jileadi'd — Jadijnund  offer 

ce rt iji ca te  (j n tnted. 

T.  .T.  W.  sued  F.  B.,  and  on  tlio  Otli  .Tune,  1H7.1,  V.  H.  assinned  his  property 
under  the  InHolvent  Act  of  1H(',;».  On  fith  AngnHt,  V.  H.  beciimo  piuty  tu  a, 
deed  of  composition.  On  the  17th  October,  F.  B.  pleaded  piiiii  durrfiu  coiitin- 
iKiiice,  tluit  since  action  cotnnienced  he  duly  assinntd  under  t'le  Act,  nnd  that 
by  deed  of  composition  and  diHchar;;e  executed  by  his  creditors  iio  was 
(liHcliartjc'd  of  all  liability.  On  tiie  IHth  November,  1H7H.  tlio  Insolvent  Court 
contirnied  the  deed  of  conipoaitioti  and  F.  I)'h  discliar^^e,  but  V.  IJ.  nejilectcil  to 
pleinl  this  contirnnition.  Jud^inieiit  was  ^jiven  in  favour  of  T.  J.  W.  on  the 
30th  -laiiuary,  1874.  On  30th  May,  lH7(i,  an  execution  under  the  jud^;mcnt 
was  issued,  and  on  '2Hth  .June,  lH7<>,  a  rule  ;iisi  to  set  aside  procecdinjjs  was 

obtained  and  made  absolute. 

• 

Held,  reversing  the  judgment  of  the  .Supreme  Court  of  Nova  Scotia,  that 
F.  IJ.,  liaviiif,'  neglected  to  plead  his  dif<char(,'e  before  jud^'mcnt,  as  he  mi^ht 
liavo  done,  wag  estopped  from  settiny  it  up  afterwards  to  defeat  the  execution. 
(Strong,  J.,  dissenting,  on  the  f^round  that  the  rule  or  order  of  the  court  below 
was  not  one  from  which  an  appeal  could  be  brought  under  the  Supreme  and 
Exchequer  Court  Act.) 

Wallace  y.  BoBsom— ii.  488 

4.  Insolvent  Act,  ISi'o — Trader — Pleading. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Nova 
Scotia,  making  the  rule  iiiii  taken  out  by  the  respondents  absolute  to  set  aside 
verdict  for  plaintiff  and  enter  judgment  for  the  defendants.  Tho  action  was 
brought  by  C.  as  assignee  of  L.  P.  F.,  under  the  Insol'fnt  Act  of  1875,  for 
several  trespasses  alleged  to  have  been  committed  on  til.o  property  known  as 
the  Shubenacadie  canal  property,  and  for  conversion  by  C.  et  al.  to  their  own 
use  of  the  ice  taken  off  the  hikes  through  which  that  canal  was  intended  to 
run.  The  declaration  contained  six  counts,  the  plaintiff  claiming  as  assignee 
of  F.  Among  the  pleas  were  denials  of  committing  the  alleged  wrongs,  of  the 
property  being  that  of  the  plaintiff,  and  of  his  possession  of  it,  th«  last  plea 
being  that  "  the  said  plaintiff  whs  not,  nor  is  such  assignee  as  alleged." 
After  tilt  trial  both  counsel  declined  addressing  the  judge,  and  it  was  agreed 
that  a  verdict  could  be  entei-ed  for  the  plaintiff  with  ^10  damages,  subject  to 
the  opinion  of  the  court,  that  the  parties  should  be  entitled  to  take  all  objec- 
tions arising  out  of  the  evidence  and  minutes,  and  that  the  court  should  have 
power  to  enter  judgment  for  or  against  the  defendants  with  costB.  A  rule  niii 
for  a  new  trial  to  be  granted  accordingly,  and  filed.  The  rule  was  taken  out 
as  follows  : — "  On  reading  the  minutes  of  the  learned  judge  who  tried  the 
cause,  and  the  papers  on  file  herein,  and  on  motion,  it  is  ordered  that  tho 
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verdict  entorod  licii in  foniiiilly  by  coiiBuit,  Huhjoct  to  tlio  opinion  of  tlie  court, 
with  power  to  tnki'  III!  oWjci-tloiiH  arisiiii^  out  of  tliu  uvidiMicu  iiiid  ininiitL'*, 
tiiul  witii  powiT  to  till)  ciiui't  to  inter  judi^inent  for  or  ii^ainHt  ilufeiiduntH,  witii 
coatH,  be  set  iiHidu  with  coHtH,  imd  n  new  triiil  ^riuitud  heroin."  Tiiu  rule  wan 
made  al)Hoiiite  in  tiio  followiuK  terms; — "On  iir^'unient,  etc.,  it  Ih  ordered  tliat 
tile  rule  nirii  bo  made  abHolute  witli  coHts  uml  judgment  entered  for  tiio  def^jnd- 
ants  a^'aiimt  tlie  phiintiff,  with  costH,"  Thereupon  plaintiff  appealed  to  the 
Hnprenio  Court  of  Canada. 

Held,  Henry,  J,  disHentin^,  that  by  traverain^;  the  allegation  of  plaintifT 
beint{  aHni^nce,  the  dofendantH  put  in  iusue  the  facts  implied  in  the  averment, 
tliat  the  plrtintilT  wiih  a§Hi^^nee  in  insolvency,  and  that  F.  was  a  trailer  within 
tiio  meaning  of  the  Innolvent  Act  of  IHdll,  and  aw  the  evidence  did  not  establish 
that  ¥.  bought  or  sohl  in  the  course  of  any  trade  or  business,  or  >{ot  his  liveli- 
hood by  buyinf^  and  sellint^,  that  the  iilaintitT  failed  to  prove  this  issue. 

i'c)- Gwynno,  J.  —  Assumiii^^  F.  to  be  a  trader,  still  the  defendants  were 
entitled  to  judgment  upon  the  merits,  which  had  been  argued  at  len^^th. 
That  the  agreement  at  iiiiii  jiriiin  authorized  tlie  court  to  render  a  verdict  for 
plaintiff  or  defeiuliint,  according  as  iliey  should  consider  either  party  upon  the 
law  and  the  facts  entitled;  that  the  court,  having  exercised  the  jurisdiction 
(•onferred  upon  it  by  this  a^jreeinent,  and  rendered  judj,'ineiil  for  the  defeiiilunts, 
this  court  was  also  bound  to  yive  judiiinoiit  on  the  merits,  and  as  jiiil^'iiieiit  of 
the  court  below  in  favour  of  the  defendants  was  substantially  correct  to  sustahi 
it;  and  it  liavin^j  heen  objected  that  as  the  rule  iii«i  asked  for  a  new  trial,  the 
rule  iibMolute  in  favour  of  defendants  was  erroneous,  that  such  an  objection 
was  too  technical  to  bo  allowed  to  prevail,  and  that  the  rule  timi  having,  as  it 
did.  recited  the  af^reement  at  iiini  priui,  and  the  court  below  liavinj^  rendered 
a  verdict  for  the  defendants,  it  should  be  upheld,  except  as  to  the  plea  of 
lihentm  ti'iii'inentum,  which  should  be  found  for  the  plaintiff  or  struck  off  the 
record,  and  that  to  order  a  new  trial  could  bo  but  to  protract  a  useless  litif-'a- 
tion  at  fjreat  expense. 

Creighton  v.  Chittick.— vii.  848. 

5.  J iuhjment  on  demurrer  appealable — .S',  J  Supreme  Court 
Amemlment  Act,  1879 — JS  V.  c.  16,  s.  3,  construction  of — 
Purchase  of  goods  hy  insolvent  outside  of  Dominion'  of 
Canada — Pleadings — Insolvent  Act,  1875, ss.  136,137  intra 
vires. 

P.  etui.,  merchants  carrying  on  business  in  Enfjlaiid,  brouj^ht  an  action 
for  S4,00()  on  the  common  counts  against  J.  S.  et  <(/.,  and  in  order  to  bring  S. 
et  al.  within  the  purview  of  section  18(i  of  the  Insolvent  Act  of  IST-J,  bya 
special  count  alleged  in  their  declaration  that  a  purchase  of  goods  was  nnide 
by  S.  I't  ol.  from  them  on  the  13th  Alarch,  187'J,  and  another  purchase  on  the 
iJ'.ith  ^larcli  of  the  same  year;  that  when  S.  et  ul.  made  the  said  purchase  they 
bad  probable  cause  for  believing  themselves  to  be  unable  to  meet  tiieir  engage- 
ments and  concealed  the  fact  from  P.  et  itl.,  thereby  becoming  their  creditors 
with  intent  to  defraud  P.  et  al.    J.  S.  (appellant)  amongst  other  pleas  pleaded 
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tliiit  the  ciditnict  out  nf  which  tlip  allpucfl  raimo  of  action  nroso  whh  timric  in 
Knt^iiiiul  i\ii<l  not  ill  Ciiiiada.  To  tliiH  plea  I*.  I't  nl.  (Ifiniiiri'tl.  It  whh  a^rcfil 
that  tht)  pluailiiicit  were  to  bu  treateil  n«  aiiiviiikHl  hy  allut(iii^  that  tliu  duft'ti- 
(laiitH  wt-ro  traderx  ami  IlntiHh  HuhjectH  rimiih-iit  ami  ilomifiK-d  in  Canada  at 
thu  tiini)  uf  tliH  piirchaHe  of  tliu  (joodx  in  (|iiuHti(in  and  iuid  Hiil)H(!(|ii<'ntly  became 
inHolvunt  undur  the  Initolvent  Act  of  lH7o  and  amendmeittit  thereto. 

Held,  'I'aHchurcau  aixi  (iwynno,  JJ.,  diHHentini,',  that  althoiii^li  tho  jiid^- 
MU'ut  appealed  from  wau  a  deciHion  on  a  (hMniirrer  to  i)art  of  tho  action  only, 
it  waH  a  final  judgment  in  a  judicial  procuedin({  witiiin  thu  meaning  of  tho  .'Ird 
8.  of  Htipruniu  Court  Amendiiient  Act  of  IMV'.I. 

J'lT  Hitchie  C.J.  and  I'"oiirnicr,  J. — \»t.  'I'init  sec.  l.'Kl  of  tho  IiiHolvont  Act 
of  1H75  is  iiitrn  rirc*  of  the  Parliament  of  Ciiiiada. 

'ind.  That  tho  cluir|t;o  of  fraud  in  the  preaont  suit  iw  inere!y  a  proceodinj; 
to  enforce  payment  of  a  debt  under  a  law  reiatiiit>  to  bankruptcy  and  iuHol- 
vency,  over  which  Hubjeot-mutter  the  Parliament  of  Canada  Iuih  power  to 
Ic^ifilate, 

Mrd.  Although  tho  fraudulent  act  clmr>,'ed  was  ninniittod  in  another 
country  boyoi.l  tho  territorial  jurindiction  of  tlieconrtH  in  Camula,  thu  defend- 
ant wan  not  exempt  for  that  reason  from  liability  under  the  provisions  of  the 
liJCith  sec.  of  tho  loHolvent  Act,  187'»,  ami  therefore  tlie  plei,  denmrrecl  to  was 
bad  and  the  appeal  should  bo  diHinissed. 

Per  Qwynne  J. — The  demurrer  does  not  raise  the  qui'stiou  whetlier  sec. 
13t)  of  tho  Insolvent  Act  of  187i')  in  (^r  is  not  iiltni  rircM  of  tlvi  Dominion  Parlia- 
ment, for  whetlier  it  bo  or  be  not  tho  plea  demurred  to  is  )ad,  inasmuch  as  it 
confessoB  the  debt  for  which  the  action  is  ))rouf{ht,  and  chat  auch  debt  was 
incurred  under  circumstances  of  fraud,  and  offers  no  in.itter  whatt  vur  of 
avoidance  or  in  bar  of  the  action  ;  therefore  if  tho  appeal  be  entertained  it 
must  be  dismissed. 

Per  Strong',  Henry  and  Taschereau  J.J. — There  beiny  nothiuf^  either  in  the 
language  or  object  of  tho  ISiith  sec.  of  tho  Insolvent  Act  to  warrant  the 
implication  that  it  was  to  have  any  effect  out  of  Canada,  it  must  be  held  not 
to  extend  to  the  purchase  of  goods  in  England  by  defendant,  stated  in  the 
second  count  of  the  declaration.  In  this  view  it  is  unnecessary  to  decide  as 
to  the  constitutional  validity  of  the  enactment  in  tiuestion,  and  the  appeal 
should  be  allowed. 

Thecoui'  beinj^  e(jually  divided  the  appeal  was  diHuiissed  without  costs. 

Shields  v.  Peak.— viii.  o7.1. 

6.    Insolvent  Act  of  1S7-5 — Inijast  prcferevcc — Fniudalent  'prefrr- 

ence — Presuinption  of  innocence. 

W,,  the  respondent,  was  a  private  banker,  who  had  had  various  dealings 
with  one  D.,  anil  had  discounted  for  him  at  an  exorbitant  rate  of  interest  notes 
received  by  D.  in  the  course  of  his  business.  D.'s  indebtedness  on  new  trans- 
actions amounted  to  a  large  sum  of  money,  but,  being  a  man  of  very  sanguine 
temperament,  ho  had  entered  into  a  new  line  of  business,  after  obtaining 
goods  on  credit  to  tiie  amount  of  ?4,000  or  SJ.OOO,  ui>oii  a  representation  to  the 
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|)artiu4  Hiipiilyintf  Mtich  ((ooiU  that,  liltlioti^li  without  any  available  capital,  lie 
hud  ex|iL>t'ir'iiue  in  biiHJni'HH.  About  twelve  ila.VH  after  ho  had  coiomenced  bis 
nuw  buHineHM,  liuiii)^  thruatviieil  by  a  nii)rtt^aL(t)u  with  fort>cloHiire  proceudiii^s, 
l)u  applied  to  W.,  who  advanced  him  9!i*N>.  part  of  which  was  applied  in  pay- 
ing tlio  over  iluu  intereut  on  tiie  inort^a^e,  and  the  HiiriiluH  in  retiring  a  note 
of  D.'s  held  l)y  W .  I),  execuleil  a  iMort^jii^e  in  favour  of  W.  and  wuh  granted  a 
reduced  rate  of  interufit  on  hia  indebtudnuHH,  and  waH  told  he  would  have  to 
work  carefully  to  t;et  throui>h.  1).  becanie  inHolvent  about  four  niontlm  after- 
wards,  and  a  suit  wax  iirout^ht  by  Mclv.,  aH  aHHi^jnee,  nnpuachin){  the  mortgage 
to  W. 

Held,  itflinnin^  the  judi^'nicnt  of  the  Court  of  Appeal,  that  McR.  had  iiofc 
HHtistied  tlie  (ifUM  wlii(;h  wau  cast  upon  him  by  Ihe  Insolvent  Act,  of  HhowinL{ 
that  the  insolvent  at  the  time  of  the  execution  of  the  mort((a(;e  in  queHtion 
contemplated  that  his  enibarraHsment  must  of  necuHHity  terminate  in  insol- 
vency. 

McRae  v.  White.— ix.  '22. 

7.    Aorei'iiii-'Ut  to  pk'ilof   iin)iu'yH   Ity   ili'litor   iiuublo   to   iiicot  his 
liabilities — When  valiil — l)»'i)OHit  in  Bank. 
See  AGREEMENT,  7. 

S.    Of  donor  at  date  of  ilonation,  necessaiy  to  set  aside  donation 
in  marriage  contract. 
Sec  DONATION. 

0.  Insolvent  Act — Denuiiul  <>f  us^!(/nment,  when  annulled,  action 
for  riuikin(j — lieaxovahle  mid  pvohahle  cause — Order  of 
Jtn/t/t'  nn nailing  dcmdnil  nut  [h'Iiiih  facie  eridence  of — 
L'ri'lcnce. 

In  1874  the  firm  of  .lameH  Uomville  it  Co.  was  composed  of  .James  Dom- 
ville  and  James  Scovil ;  and  the  firm  of  Estabrooke  &  Gleeson  was  then  com- 
posed of  John  F.  Estabrooks  and  the  plaintiff.  The  latter  firm  carried  on 
business  then,  in  the  city  of  Saint  John,  as  dealers  in  flour,  meal,  Ac,  and 
there  had  befti  dealin^^s  between  the  firms  for  about  two  years  previously,  but 
not,  Bo  far  as  appeared,  to  any  very  lar^e  extent. 

In  the  fall  of  that  year,  three  promissory  notes,  made  by  Estabrooks  A, 
Gleeson  in  favour  of  Domville  A-  Co.,  which  had  been  indorsed  by  the  latter 
firm,  and  whicli  had  been  discounted  for  tliem  by  the  Bank  of  Montreal, 
were  lyin>^  in  that  bank  when  they  matured.  The  first  was  a  note  for 
■$409.81,  and  it  fell  due  on  the  '23rd  November,  1874;  the  second  was  for 
»10!).71,  due  4-7  December,  and  the  third  was  for  $137. 13,  due  11-14 
December. 

On  the  23rd  November,  when  the  first  of  these  notes  became  due,  the 
plaintiff  called  at  the  oftice  of  Messrs.  Domville  A-   Co.,  where  be  saw  Mr. 
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Scovil,  and  told  him  that  he  was  unable  to  pay  the  note  in  full  ♦^hat  day,  but 
he  offered  Mr.  Scovil  25  per  cent,  on  account  of  it  then,  and  asked  to  be 
allowed  to  renew  for  the  difference.  Mr.  Scovil  promised  to  speak  to  the 
defendant  on  the  subject,  and  requesrted  tiiC  plaintiff  to  call  again  and  get 
his  reply.  The  plaintiff  accordingly  called  again  shortly  afterwards  and 
found  botli  !\Ir.  Scovil  and  Mr.  Domville  in  their  office.  The  defendant  then 
at  once  refused  peremptorily  to  accept  the  offer  wliich  the  plaintiff  had 
made  to  Scovil,  or  to  accept  oO  per  cent,  and  to  renew  for  the  balance  for  one 
month. 

After  three  o'clock  on  the  same  day,  the  defendant  called  at  the  oftice 
of  Estabrooks  &  Gleeson  and  told  the  plaintiff  that  if  the  note  was  not  taken 
up  by  one  o'clock  the  following  day,  an  attachment  would  be  issued  against 
the  firm  of  Estabrooks  &  Gleeson.  The  plaintiff  urged  him  not  to  issue  any 
attacliment,  assuring  him  that,  not  only  Messrs.  Domville  &  Co.,  but  every 
one  of  the  creditors  of  Estabrooks  ct  Gleeson  should  be  paid  in  full  every 
dollar  due  to  them.  The  defendant,  however,  refused  to  listen  to  these 
assurances. 

The  note  for  $409.81  was  not  then  retired,  neither  was  the  next  one,  for 
^109,  when  it  became  due ;  but  the  third  was  paid  in  full  at  maturity. 

Sometime  in  the  month  of  December,  (the  jjlaintiff  thought  about  the 
7th,)  Estabrooks  A  Gleeson  received  a  letter  from  Mr.  F.  E.  Barker,  purport- 
ing to  have  been  written  by  him  as  the  solicitor,  and  on  behalf  of  Domville  & 
■Co.,  intimating  that  Domville  ct  Co.'s  claim  must  be  paid,  or  that  Estabrooks 
<fc  Gleeson  must  go  into  liquidation. 

As  the  solicitor  of  Domville  &  Co.,  Mr.  Barker,  on  the  10th  December, 
1874,  issued  an  attachment  at  their  suit  against  the  property  of  Estabrooks 
&  Gleeson,  but  which,  so  far  as  appeared  ou  the  trial,  was  never  executed. 
The  Deputy  Sheriff,  in  whose  hands  it  had  been  placed  for  execution,  testified 
that  no  property  was  pointed  out  to  him,  and  that  he  found  none  to  attacli 
under  it. 

On  the  12th  January,  1875,  a  demand  was  served  on  Estabrooks  &  Glee- 
son at  the  instance  of  Domville  &  Co.,  requiring  Estabrooks  A  Gleeson  to 
JTiake  an  assignment  under  the  insolvent  Act  of  1809. 

Within  five  days  after  service  of  such  demand  a  petition,  under  the  1.5th 
section  of  the  Act,  signed  by  John  F.  Estabrooks  and  Patrick  Gleeson  indi- 
^  idually,  was  presented  to  Judge  Watters,  the  judge  of  the  County  Court  of 
St.  John,  praying  that  no  further  proceedings  should  be  taken  under  it.  And 
due  notice  of  the  presentment  of  such  petition  having  been  given,  and  all 
parties  being  present  either  in  person  or  by  their  counsel,  before  Judge 
Watters,  he  proceeded  to  inquire  into  the  subject  matter  of  it,  and  made  the 
following  order :  "  After  hearing  the  parties  and  their  evidence,  as  adduced 
before  me,  and  it  appearing  to  me  that  the  said  John  F.  Estabrooks  and 
Patrick  Gleeson  have  not  ceased  to  meet  their  liabilities  generally  at  the  time 
of  such  demand,  I  do  order  that  the  prayer  of  the  said  petitioners  be  granted, 
and  that  no  further  proceedings  be  taken  on  such  demand,  with  costs  to  be 
paid  by  the  said  James  Domville  and  James  Scovil  to  the  said  petitioners  or 
to  their  attorney  upon  demand." 
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Estabrooka  &  Gleeson  effecterl  an  ar  •aiigement  with  Domville  it  Co,  for 
the  amount  of  the  inrlebtdlness  for  whic.  the  demand  had  been  made  by 
;4iviny  them  an  indorsed  note,  payable,  with  i  terest,  in  twelve  months ;  which 
note  the  makers  subsequently  paid  ni  full. 

The  plaintiff  brou>^ht  this  action  on  the  ;,'ro'.md  "that  the  defendant  falsely 
and  maliciously,  and  witlnnit  reasonable  and  probable  cause,  made,  or  procured 
to  be  made,  a  demand  under  the  14tli  section  of  the  Act  of  1809,  signed  by  the 
defendant  and  by  one  James  Rcovil,  partners,  under  the  name,  style  and  tirm 
of  James  Domville  &  Co.,  requirin;.;  plaintiff  and  the  said  John  F.  Estabrooks 
to  make  an  assigtnnent  of  his  estate  and  effects  for  the  benefit  of  his  creditors, 
and  falsely  and  maliciously,  and  without  reasonable  or  probable  cause,  caused 
the  same  to  be  served  upon  the  said  plaintiff  and  the  said  John  F.  Estabrooks, 
according  to  the  provisions  of  the  said  Act ;  and  the  said  plaintiff  and  the  said 
John  F.  Estabrooks,  in  pursuance  of  the  provisions  of  the  same  Act,  applied 
to  and  presented  to  Charles  Watters,  Esquire,  the  Judge  of  the  County  Court 
of  the  City  and  County  of  Saint  John,  their  petition  praying  that  no  further 
proceedings,  under  the  said  demaml,  should  be  had  against  them  under  the  said 
Act ;  and  such  proceedings  were  thereupon  had  under  the  said  petition,  that 
the  said  Judge,  being  authorized  to  act,  and  having  competent  authority  in  that 
behalf,  ordered  that  the  prayer  of  the  said  plaintiff  and  of  the  said  John  F. 
Estabrooks  should  be  granted,  and  thereafter  and  thereby  such  demand  so 
made  and  served  as  aforesaid  became  and  was  of  no  force,  itc,  and  the 
proceedings  thereon  were  determined ;  and  by  reason  whereof  the  plaintiff  was 
put  to  inconvenience  and  anxiety,  and  was  prevented  from  transacting  his 
business  and  carrying  on  his  said  trade  with  the  said  John  F.  Estabrooks,  and 
was  injured  in  his  credit  and  incurred  expense  in  procuring  the  said  demand 
to  be  annulled,"  itc. 

At  the  trial  Duff,  J.,  directed  the  jury  that  the  annulling  of  the  demand  by 
the  order  of  Judge  Watters  was  primd  facie  evidence  of  the  abseiice  of  reason- 
able and  probable  cause,  and  threw  upon  the  defendant  the  burtlien  of  proving 
the  affirmative. 

This  ruling  was  upheld  by  the  Supreme  Court  of  New  Brunswick,  (3  Pugs. 
cV  Bur.  77.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  court  below,  that  such  order  was  not  \\\  itself  even  priiiui  facie  evidence 
of  the  absence  of  reasonable  and  probable  cause;  but,  further,  the  evidence 
sufficiently  established  the  existence  of  reasonable  antl  probable  cause  for 
making  the  demand  of  assignment. 

Appeal  allowed  with  costs. 

DomYille  v.  Gleeson.— lUth  June,  1880. 

10.  Deposit  in  bank  to  meet  comjiositiou  notes. 

Sec  NEW  TRIAL,  4. 

11.  Action  of  damages  for  malicious  proceedings  in — 

See  DAMAGES,  2o. 
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12.  Voluntfiry  a.sHij;iiiiioiit  liy  insolvent — Kij^lit  f)f  nssigneo  to  hug — 

Arts.  V.l  &  1!J  C.  C.  1'. 

See  ASSIGNMENT,  G, 

13.  Insolvent   Act   <>f   1X7-',   nntl   iimendlnfj   Ai-fs — Murlijinjc.  of 

insolvent's  j^Toperty — Tninsfer  within  titirli/  days  in  con- 
tcriipldtion  of  iiiHolvancij  —  FruAuUdcnt  i/i^'fercucc  under 
s.  I'lrl — Merc/id'ids  S/ilppiiuj  Art,  ISo//.. 

v.,  a  Bhl\y  owner  in  Yiirniontli,  N.  S.,  t'ni|)l()y(;il  iiHliis  rt^jentn  in  Liverpool, 
J.  &  Co.,  tlie  defendant  J.  beiiifi  a  member  of  tlieir  lirm,  and,  iih  iif^ents  in  New 
York,  he  employed  the  firm  of  S.  P.  B.,  of  which  the  defend,ant  S.  was  a 
member.  In  the  course  of  hia  dealin<^s  witli  these  ai,'ents  he  became  irulebttd 
to  both  iirms  for  acceptances  by  tliem  of  his  drafts  made  when  ho  was  in  want 
of  money,  towards  the  payment  of  which  tiiey  received  tlio  freights  of  his 
vessels  and  remittances  in  money.  On  one  occasion  he  said  that  he  would  tjive 
to  the  Liver|)ool  firm  a  mortfjage  on  the  "  Tsernogora,"  or  the  "  Jlatjnolia," 
when  they  should  rciiuiro  it,  and,  in  a  subsequent  conversation  with  a  member 
of  the  firm,  ho  agreed  to  give  such  mortgage  on  certain  conditions,  which  were 
not  carried  out.  He  also  promised  the  iirm  in  New  York  to  give  them  security 
"  in  case  anything  hai)puncd,"  and  mentioned  as  anch  security  a  mortgage  on 
the  "Tsernogora."  According  to  I'.'s  own  statement,  he  had  auflicient  property 
to  pay  hia  liabilities  when  these  conversations  took  place.  A  few  weeks  after 
these  conversations  r.  executed  a  mortgage  of  20-01  shares  of  the  "Tsernogora,  ' 
in  favour  of  the  defendants  J.  &  S.,  and  had  the  same  recorded,  and  within 
thirty  days  thereafter  a  writ  of  attachment  in  insolvency  was  issued  against 
him.  The  plaintiff,  who  was  appointed  assignee  of  F's  estate  by  his  creditors, 
filed  a  bill  to  have  the  mortgage  set  aside,  claiming  that  it  was  void  under 
section  133  of  the  Insolvent  Act  of  1875.  The  defendant  J.  did  not  answer  the 
plaintiff's  bill,  and  the  other  defendants  denied  that  the  mortgage  was  made 
in  contemplation  of  insolvency,  and  also  claimed  that,  as  it  was  made  under 
the  provisions  of  "  The  Merchants  Shipping  Act,"  (Imperial),  it  was  not 
affected  by  the  "  Insolvent  Act  of  1875."  The  judge  in  equity.  Nova  Scotia, 
before  whom  the  cause  was  heard,  made  a  decree  in  favour  of  the  plaintiff,  and 
ordered  the  mortgage  to  be  set  aside,  and  the  Supreme  Court  of  Nova  Scotia 
dismissed  an  appeal  from  that  judgment. 

On  appeal  to  the  Suprerie  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Supreme  Court  of  Nova  Scotia,  Henry,  J.,  dissenting,  that  the  promise 
to  give  security  "  in  case  anything  should  happen,"  could  only  mean  "  in  case 
the  party  should  go  into,  insolvency,"  and  that  the  transfer  was  void  under 
section  133  of  the  Insolvent  Act  of  187.5. 

Held,  also,  that  the  provisions  of  tho  Merchants  Shipping  Act,  did  not 
prevent  the  property  in  the  ship  passing  to  the  assignee  under  the  Insolvent 
Act.     (5  Kuss.  cV-  Geld.  214). 

Jonea  v.  Kinney.— 12th  May,  188.j.— xi.  708. 
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l-i.  M(n't<^ngo  given  by  coinpany  in  insolvent  circumstances — Pre- 
ferenc(! — Intention. 

See  FRAUDULENT  l'UHFJ:nKXCi;,  4. 

1j.  Advances  by  bank  to  insolvent — Security  on  shaiX'S  held  by — 
Liability  for  maladministration  of  estate. 

.See  BANKS  AND  BANKING,  12. 

K;.  Lisolrrnf  Ari  of  J87o—Ss.  2S',  3,  .jO—Sarefic'^,  lUiJuVil ij  of. 

Held,  that  wlit-re  an  officiiil  as8it,'iice  under  tlie  IiiKolvent  Act  of  1875  Ims- 
taken  possesnion  of  iin  iiiHolvent  uHtiito  in  that  capacity,  and  HnbHC(]UL'ntly  tlio 
c  '  ■■  ■  1  have,  by  a  resohition  paswed  at  a  meetinti  of  tlie  creditors,  continued 
hin.  iis  assijjnpc  to  the  estate  without  exaotinf»  any  furtlier  security,  and  while 
actinj,'  as  such  aHsij,'nce  he  rn  kes  defuult  to  accdiint  for  moneys  of  the  estate, 
the  creditors  have  recourse  upon  the  bond  t,'iven  for  tlie  due  performance  of 
his  duties  as  ollicial  assii^nee. 

Letourneux  v.  Dansereau.— xii.  307. 

17.  Bank — Shareholders  in — Winding  up — Contributor}',  calls  on. 
—Double  liability— Set  oti— R.  S.  C.  c.  120. 

See  WINDING  UF,  7. 

bS.  Assij^nnent  for  Ijenetit  of  creditors — H.  S.  ( ).  1S77,  c.  124  s.  2 — 
Construction  of — Intent  —Pressure — Criminal  liability. 
Hcc  AS.SIGNM-iCNT,  15. 

10.  Assi^annent  for  benefit  of  creditors — Fraudident  preference — 
R.  S.  ().  LS77,  c.  lis— 48  V.  c.  20,  .s.  2  (O.). 

See  ASSIGNMENT,  17. 

20.  (Jf  bank — \Vin(iin<,f  up  Act — R.  S.  C.  c.  12U— Appointment  of" 

li([uidators — Ri<^ht   to   appoint   another   bank — Discretion 
of  judge. 

See  WINDING  UP.  10. 

21.  Insolvent  Act  of  1.S75—  40  V.  c.  41  s.  28  (D.)— Takes  away- 

right  of  appeal. 

See  JURISDICTION,  82. 
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22.  TiMiislur  of   persoiuil    property — Preference   by — Pressure  — 

Intent — 49  V,  c.  45,  s.  2  (Man.) — Construction  of. 

See  ASSIGNMENT,  21. 

23.  Biinkruptcy  anil  insolvency — Incorporation  of  trustees  of  tlit' 

Bank  of  Upper  Canada— 31  V.  c.  17  (D.)— 33  V.  c.  40  (D.), 
validity  of— B.  X.  A.  Act,  .s.  91. 

See  PARLIAMENT  OF  CANADA,  12. 

24.  Composition — Loan  to  elli'ct  paynicnt  of — Mort^'ag-e — Action  to 

set  aside  as  fraudulent— Arts.  iOcS2,  1039  a:  1040  C.C. 

Sec  PREFEKENCE,  4. 

25.  Claim  against  maolveni — Niiies  held  as  collateral  security — 

Pledge — Collocation — Joint  and  several  liability. 

Held,  affirming  the  judgment  of  the  court  of  Queen's  Bencli  for  Lower 
Carado  (a^jpeal  side),  tliat  a  creditor  who  by  way  of  security  for  liis  debt  liolds 
a  ortion  of  the  assets  of  liis  debtor,  consisting  of  certain  goods  and  proni's- 
sory  notes  endorsed  over  to  him  for  tiie  purpose  of  effecting,'  a  pled<^e  of  the 
securities,  is  not  entitled  to  be  collocated  upon  the  estate  of  such  debtor  in 
liquidation  under  a  voluntary  assignment  for  the  full  amount  of  his  claim,  but 
is  obliged  to  deduct  any  sum  of  money  he  may  have  received  from  other 
parties  liable  upon  such  notes  or  which  he  may  have  realized  upon  the  goods. 

Fournier,  J.,  dissenting,  on  the  ground  that  the  notes  having  been  endorsed 
over  to  the  creditor,  as  additional  security,  all  the  parties  tliereto  became 
jointly  and  severally  liable  and  that  under  the  common  law  the  creditor  of 
joint  and  several  debtors  is  entitled  to  rank  on  the  estate  of  each  of  his  co-debt- 
ors for  the  full  amount  of  his  claim  until  he  has  been  paid  in  full  without 
being  obliged  to  deduct  therefrom  any  sum  received  from  the  estates  of  the 
co-debtors  jointly  and  severally  liable  therefor. 

Gwynne,  J.,  dissenting,  on  the  ground  that  there  being  no  insolvency  law 
in  force  the  respondent  was  bound  upon  the  construction  of  the  agreement 
between  the  parties,  viz.,  the  voluntary  assignment,  to  collocate  the  appellants 
upon  the  whole  of  their  claim  as  secured  by  the  deed. 

Benning  v.  Thibaudeau.— xx.  110. 

26.  Joint  and  several  debtors — Distribution  of  assets — Privilege — 

R.  S.  C.  c.  129,  s.  63—Winding-irp  Act— Deposit  with  bank 
after  suspension — Practice — Leave  to  appeal — Order  nunc 
pri)  tunc. 

Held,  per  Ritchie,  C.J.,  and  Taschereau,  J.,  affirming  the  judgment  of  the 
court  of  Queen's  Bench  for  Lower  Canada  (appeal  side).  Strong  and  Fournier, 


349 
Insolvency— <  'initinufiL 

,1.1.,  contra,  that  a  creditor  is  not  eutitleil  to  rank  fur  tlie  full  amount  of  his 
claim  upon  the  aeparate  estates  oC  iuHolvent  debtors  jointly  ami  sfverally  liable 
for  the  amount  of  the  debt,  but  is  oblij^ed  to  deduct  from  his  claim  the  amount 
previously  received  from  the  estates  of  the  other  luirties  jointly  and  severally 
liable  therefor. 

PtT  Gwynne  and  Patterson,  JJ.,  that  a  person  who  has  realized  a  portion 
of  his  debt  upon  the  insolvent  estate  of  liis  co-debtors  cannot  be  allowed  to 
rank  upon  the  estate  (in  liquidation  under  the  AVinding-up  Act)  of  his  other 
co-debtors  jointly  and  severally  liable  without  first  deductinj.;  the  amount  he 
has  previously  received  from  the  estate  of  his  other  co-debtor.  R.  S.  i;.  c.  120, 
9.  G'2  (The  Windin>;-up  Act.) 

Held,  "'.■.(1  (affirming;  the  jud^'meut  of  the  court  below)  that  a  person  who 
makes  a  deposit  with  a  bank  aftfr  its  suspijnsion,  the  deposit  consiatinj,'  of 
cheques  of  third  parties  drawn  on  and  accepted  by  the  bank  in  question,  is  not 
entitled  to  be  paid  by  privile;^e  the  amount  of  such  deposit. 

Ontario  Bank  v.  Chaplin,  xx.  l."}2. 

27,  Acquiescence  in  Judgment — Aftoriieij  ad  lUt'in — Rhjlif  of 
Appeal  —  BuUdin(j  Society — C.  S.  L.  C.  c.  09 — By-laivs — 
Tninsfer  of  SItares— Pledge— Art.  1070,  C  C.—Inmlvent— 
Creditors  Right  of  Action— Art.  19S1,  C.  C. 

A  by-law  of  a  building  society  (appellants)  required  that  a  shareholder 
should  have  satisfied  all  his  oblif4ations  to  the  society  before  he  should  be  at 
liberty  to  transfer  his  shares.  One  P.  a  dii'ector,  in  contravention  of  the  by- 
law, induced  the  secretary  to  countersijjn  a  transfer  of  his  shares  to  the  Bank 
Ville  Marie  as  collateral  security  for  an  amount  he  borrowed  from  the  bank, 
and  it  was  not  till  P. 's  abandonment  or  Ht-sif^inment  for  the  benefit  of  his 
creditors  that  the  other  directors  knew  of  the  transfer  to  the  bank,  although  at 
the  time  of  his  assignment  P.  was  indebted  to  the  appellant  society  in  a  sum 
of  §3,74i,  for  which  amount  under  the  by-law  his  shares  were  charged  as 
between  P.  and  the  society.  The  society  immediately  paid  the  bank  the 
amount  due  by  P.  and  took  an  assignment  of  the  shares  and  of  P.'s  debt.  The 
shares  being  worth  more  than  the  amount  due  to  the  bank  the  curator  to  the 
insolvent  estate  of  P.  brought  an  action  claiming  the  shares  as  forming  part  of 
the  insolvent's  estate  and  with  the  action  tendered  the  amount  due  by  1'.  to  the 
bank.  The  society  claimed  that  the  shares  were  pledged  to  them  for  the  whole 
amount  of  P.'s  indebtedness  to  them  under  the  by-laws. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  ^appeal  side)  and  restoring  the  judgment  of  the  Superior  Court,  that 
the  shares  in  question  must,  be  held  as  having  always  been  charged  under  the 
by-laws  with  the  amount  of  P.'s  indebtedness  to  the  society,  and  that  his 
creditors  had  only  tlic  same  rights  in  respect  of  these  shares  as  P.  himself  had 
when  he  made  the  abandonment  of  his  property,  viz.,  to  get  the  shares  upon 
payment  of  P.'s  indebtedness  to  the  society.  Fournier  and  Taschereau,  JJ., 
dissenting. 

La    Societe    Canadienne-Francaise    de  Construction  de  Montreal  v. 
Daveluy.  — xx.  449. 
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2«.  PivfL'rL'nct—By-mort;;iv,!j;'e— Pressure— R.  S.  0.  (1887)  c.  124,  s.  2. 
See  ASSIGNMENT,  24. 

.2'J.  Insolvent  bank — Lii-n  on  nssuts — Prerogative — Claim  of  Pi'o- 
vincial  CJovernnient — I'rioritv. 

See  CROWN,  32. 

See  BANKS  AND  BANKING,  31.  ' 

■30.  HijpotJicc  io  fJie  PrejiuUce  of  Crcdifors — Notorious  Insolvency 
of  M(n't(j(i;iors—Art.  JO.JJ,  C.  C. 

On  or  about  the  28tli  day  of  February,  188S,  tlie  firm  of  E.  "Piclie  tt 
•  fils"  made  a  voluntary  assignment  for  the  benefit  of  their  creditors,  in  the 
hands  of  one  P.  L.  Tousif^nant.     Thereupon  The  Union  liankof  Lower  Canada, 
the  niiiiellantH,  on  the  13th  of  March,  IHk;),  took  out  against  the  said  "  E.  PicliO 
et  fill "  a  writ  of  attachment,  on  the  affidavit  of  their  af?ent  at  Three  Rivers. 
G.  II.  Henshaw  ;  allet;in>,',  on  the  faith  of  tlie  said  assignment,  that  the  said 
E.  Piche  ct  fils  were  notoriously  insolvent  and  in  bankruptcy.     The  personal 
'property  of  E.  Piche  et  fils  was  seized  under  the  said  writ.     On  the  27th  of 
March,  l>*s;),  the  appellants  obtained  from  the  assiynee,  Tousifinant,  a  docu- 
ment by  wliich  he  bound  himself  to  ^'rant  iiKiiiiUri'i'  of  a  hyjothcc  which  had 
•been  tjiveu  on  the  17th  November,  18H2,  by  the  said  E.  Piche  et  fils  to  the  sai  1 
Tousit,'nant  to  secure  him  ivf'ainst  endorsements  to  the  amount  of  $5,000,  on 
■  certain  promissory  notes  niven  for  advances  to  E.  Piche  et  fils,  $3, ODD  by  the 
-Hochelaga  Bank  (the  respondents)  and  S'2,000  by  Banque  Yille  Marie;  and  to 
allow  the  Union  Bank  to  take  a  first  hypothec  on  the  immoveable  hypothecated 
up  to  the  sum  of  $2,500.     The  Union  Bank  on  their  part  agreed  to  obtain  for 
K.  Piche  et  fils  a  composition  for   20c.  in  the  dollar  and  a  discharge  from 
.certain  Montreal  creditors. 

Upon  obtaining  this  document  the  appellants  discontinued  their  proceed- 
ings under  the  said  writ  of  attachment,  and  on  the  29th  of  the  same  month, 
.-the  Montreal  creditors  of  E.  Piche  et  fils  signed  a  transfer  of  their  respective 
claims  to  appellants;  the  latter  fulfilling  thereby  the  condition  imposed 
upon  them  by  the  document  of  the  27th  of  March.  On  the  13th  of  April 
following,  the  same  P.  L.  Tousignant  who  had  signed  the  document  of  the  24th 
of  March,  gave  a  dieoharge  of  the  mortgage  that  he  held  on  the  property  of 
E.  Piche  et  fils  for  |5,000;  who  consented  in  favour  of  appellants  to  the 
mortgage  contemplated  by  the  document  of  the  27th  of  March,  for  §2,050.  The 
mortgaged  property  having  been  sold  six  months  afterwards,  the  appellants 
were  collocated  for  the  amount  of  their  claim. 

The  respondents  contested  this  collocation,  alleging  the  fact  of  the 
notorious  insolvency  of  E.  Piche  et  fils  at  the  time  of  granting  the  said 
mortgage. 

The  Superior  Court  for  Lower  Canada  rejected  the  respondents  contesta- 
tion on  the  grounds  :  T.  that  by  acceptance  of  the  composition  of  20c  on  the 
dollar  by  the  Montreal  creditoi*  the  Picbe's  had  beea  placed  in  a  position  to 
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lesuniu  tlioir  buHJiieBs.  And  2.  that  ruspondunta  had  acquieaced  in  the  agree- 
ment between  Touai^nant  and  the  appellants. 

This  jiidt^nioiit  was  reversed  by  tlio  Court  of  Qneen'a  Bench  for  Lower 
(Canada  (appeal  side),  on  the  grounds  that  the  Pich6s  were  notoriously 
inaolvent  when  the  hypothec  for  which  respondents  were  collocated  was  given ; 
that  tlie  nppcllaiits  were  iiware  of  the  insolvency  as  proved  by  the  affidavit 
of  Hunshaw  when  applying  for  the  writ  of  attachment ;  and  that  therefore 
under  Art.  2023,  C.C,  the  hypothec  in  question  coulil  not  be  invoked  against 
the  appellants  and  the  other  creditors  of  the  insolvents. 

On  appeal  to  the  Supreme  Court  of  Canada  that  court  concurred  in  the 
ttnding  of  the  court  appealed  from  and  Held,  that  the  appeal  should  be  dis- 
missed with  costs.     (Gwynne,  J.,  dissenting). 

Present :  Strong,  Fournier,  Tascliereau,  Gwynne  and  Patterson,  JJ. 

The  Union   Bank   of  Lower  Canada  v.   The  Hochelaga  Bank. — 18th 
March,  l«s<». 

;U.  Deed  of  sale — Fminl vh-nt  P refc renre — Evidence. 

An  action  instituted  in  the  Superior  Court  at  Quebec  on  the  l-jtli  June, 
1883,  by  'William  Laird,  the  respondent,  to  cause  to  be  annulled  a  deed  of  sale 
made  by  .John  Lawson  Gibb,  one  of  the  defendants,  to  .Tames  Gibb  Ross,  the 
other  defendant,  of  all  the  real  estate  belonging  to  Ciibb,  situated  within  the 
City  of  Quebec,  the  price  of  sale  being  *.j1,000.  This  deed  was  passed  on  the 
23rd  February,  1878. 

John  Lawson  Gibb,  one  of  the  defendants,  had  been  for  several  years 
previous  to  tiie  institution  of  the  action  carrying  on  a  large  business  at 
Quebec  in  partnership  with  Joseph  Unwin  Laird.  Joseph  Unwin  Laird  is  the 
uncle  and  was  the  tutor  of  the  respondent.  In  that  capacity  he  lent  a  large 
sum  of  money  belonging  to  his  ward  to  the  firm  of  Gibb,  Laird  A  Co.,  of 
which  he  was  a  member,  and  credit  in  the  books  of  that  firm  was  given  to  the 
respondent  for  the  amount  of  the  loan. 

In  the  month  of  April,  1883,  the  tirm  of  Gibb,  Laird  A'  Co.,  stopped 
payment  and  became  notoriously  insolvent.  At  tliis  time  the  firm  was 
indebted  to  the  respondent  in  the  sum  of  S2i;,750.75,  for  which  amount  he 
obtained  judgment  against  them. 

The  contention  of  the  respondent  in  this  case  is,  that  in  February,  1878, 
when  the  sale  by  Gibb  to  Eoss  was  made,  the  firm  of  Gibb,  J;aird  it  Co.,  was 
hopelessly  insolvent,  that  Ross  was  aware  of  this  insolvency  and  that  the  sale 
to  him,  though  nominally  for  'J;')4,000  in  cash,  was  in  reality  collusively  made 
for  the  purpose  of  covering  the  indebtedness  of  the  firm  to  Ross.  The 
appellant  pleaded  to  this  action  that  the  firm  was  represented  to  him  at  the 
time  of  the  sale  to  be  solvent,  and  that  he  had  reason  to  believe  that  this 
statement  was  true,  and  that  he  bona  tide  paid  for  the  price  of  the  property  in 
notes,  which  he  afterwards  took  up,  and  that  the  whole  transaction  was  in  good 
faith,  and  caused  no  loss  to  the  creditors  of  Gibb  or  to  the  firm  of  Gibb,  Laird 
&  Co.  Upon  this  issue  a  long  and  contradictory  enquCte  was  held,  and  the 
Court  below,  on  the  7th  June,  1880,  rendered  judgment  maintaining  the  con- 
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cluHions  of  tlie  respondent's  declarfttion  and  settinfj  aside  the  deed  on  the  tjround 
that  it  was  o,  colhisivo  tranHaction  for  the  purpose  of  ^ivin^'  a  preference  to  a 
creditor.  This  judgment  liavinji  been  taken  into  appeal,  tlie  Court  of  Appeal 
contirmed  the  judgment  of  the  Superior  Court,  Church,  J.,  dissentinf^. 

On  appeal  to  the  Supreme  Court  of  Canada,  that  court  (Kitdiio,  C..T., 
diasentinu),  took  the  view  of  the  evidence  adopted  by  Church,  J.,  in  the  Court 
of  Queen's  Bench,  viz. ,  that  there  was  not  sufficient  evidence  to  establish  tliat  the 
sale  was  simulated,  or  that  it  was  intended  to  confer  ille<,'ally  and  fraudulently 
an  advantaf^e  over  the  other  creditors  of  Gibb,  Laird  &  Co.  on  the  appellant, 
and  that  the  appellant  knew  on  the  23rd  February,  1878,  of  the  insolvency  of 
the  firm  of  Gibb,  Laird  A-  Co.;  and  therefore  held,  that  the  appeal  should  be 
allowed  and  the  acti(3n  dismissed  with  costs. 

Present.  Kitchie,  C.J.,  and  Strong,  Fournier, Gwynne  and  Patterson,  ,JJ. 

Ross  v.  Laird.— 30th  April,  188',». 

32.  Knoidedc/e  of  hij  credUur — FratuliUent  pveference — Fleihje — 
Warehoune  receipt — Novation — Articles  lU7o,  10J4,  1035, 

lojG,  11G9,  a  a 

W.  E,  E.  connected  with  two  business  firms  in  Montreal,  viz.,  the  firm  of 
W.  E.  Elliott  &  Co.,  oil  merchants,  of  which  he  was  the  sole  member,  and 
Elliott,  Finlaybon  &  Co.,  wine  merchantH,  made  a  judicial  abandonment  on 
the  18th  Auf^ust,  1881),  of  his  oil  business.  Both  firms  had  kept  their  accounts 
with  the  Bank  of  Commerce.  The  bank  discounted  for  W.E.Elliott  .t  Co.,  before 
the  departure  of  W.  E.  E.  for  l^nj^land,  on  the  JSOth  June  a  note  of  $r),()«7.."iO,  due 
Ist  October,  signed  by  John  Elliott  it  Co.,  and  endorsed  by  W.  E.  ElliottiSr  Co. 
and  Elliott,  Finlayson  &  Co.,  and  on  the  /Jth  Jidy  took  as  collateral  security 
from  Finlayson  who  was  also  W.  E.  Elliott's  agent  during  his  absence,  a 
warehouse  receipt  for  "ilCi  barrels  of  oil,  and  the  discount  was  credited  to 
Elliott,  Finlayson  ct  Co.  On  and  about  the  'Jth  July  ll(')  barrels  were  sold  and 
the  proceeds,  viz.,  $3,528.30  were  subsequently,  on  the  Oth  Aui,'ust,  credited  to 
the  note  of  $5,087.50.  On  the  13th  July  JIcDougall,  Logie  &  Co.  failed  and 
W.  E.  E.  was  involved  in  the  failure  to  the  extent  of  $17,000,  and  on  the  Kith 
July,  Finlayson  as  agent  for  W.  E.  E.  left  with  the  bank  as  collateral  security 
against  W.  E.  E.'s  indebtedness  of  $7,55'J.30  on  the  paper  of  MacDougall,  Logic 
&  Co.,  customers  notes  to  the  amount  of  $2,7()8.'28  upon  which  the  bank 
collected  $1,003.43  and  still  kept  a  note  of  J.  P.  &  Co.  unpaid  of  $1,105.32. 

On  the  return  of  W.  E.  E.  another  note  of  John  Elliott  &  Co.  for  $1,101.33 
previously  discounted  by  W.  E.  E.  became  due  at  the  bank,  thus  leaving  a 
total  debt  of  the  Elliott  firms  on  their  joint  paper  of  $2,GC0.53.  The  old  note 
of  $5,087.50  due  Ist  October  and  the  one  of  $1,101.33  were  signed  by  John 
Elliott  A  Co.  and  on  the  10th  August  were  replaced  by  two  notes  signed  by 
Elliott,  Finlayson  &  Co.  and  secured  by  200  barrels  of  oil,  ]4i'>  barrels  remain- 
ing from  the  original  number  pledged  and  an  additional  warehouse  receipt  of 
64  barrels  of  oil,  endorsed  over  by  W.  E.  E.  to  Finlayson,  Elliott  &  Co.  and  by 
them  to  the  bank.  The  respondent,  as  curator  for  the  estate  of  W.  E.  Elliott 
&  Co.,  claimed  that  the  pledge  of  the  200  barrels  of  oil  on  the  10th  August,  and 
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the  >;iviun  of  the  notes  on  tlie  10th  July  to  iho  bank  were  fraudulent  prefer- 
ences. The  Superior  (.'curt,  for  L.  C,  held  that  the  bank  had  knowledge  of 
W.  E.  E'a  insolvent  conditiii'i  on  or  about  the  lOtli  July,  and  declared  that 
they  had  received  fraudulent  preferences  by  receivinj^  W.  E.  E.'s  customers' 
notes  and  the  200  barrels  of  oil,  but  the  Court  of  Appeal,  reversing  in  part 
the  jud^^ment  of  the  Superior  Court,  held  that  the  pledf{int,'  of  the  200  barrels 
of  oil  by  Elliott,  Finlaysou  &  Co.  on  the  10th  August  was  not  a  fraudulent 
preference. 

On  an  appeal  and  cross-appeal  to  the  Supreme  Court : 

Held,  1st,  that  the  ftudin^  of  the  Courts  below  of  the  fact  that  the  bank's 
knowledge  of  W.  E.  Elliott's  insolvency  dated  from  the  liith  July  was  sus- 
tained by  evidence  in  the  case  and  there  had  tlierefore  been  a  fraudulent 
preference  jjiven  to  the  bank  by  the  insolvent  in  transferring  over  to  it  all  his 
customers'  papers  not  yet  due.     Gwyiuie,  J.,  dissontin)^. 

2nd.  That  the  additional  security  ^iven  to  the  bank  on  the  10th  Aniiust 
of  54  barrels  of  oil  for  the  substituted  notes  of  Elliott,  Finlayson  &  ("o.  was 
also  a  fraudulent  preference.     Gwynne,  J.,  dissenting;. 

.Srd.  Reversiufj  the  judgment  of  the  Court  of  yuecn's  Bench  and  restor- 
ini{  the  jud^nient  of  the  Superior  Court  that  the  le^'al  effect  of  the  transaction 
of  the  10th  Aui^ust  was  to  release  the  pledj^ed  14(1  barrels  of  oil  and  that  tlicy 
became  immediately  the  property  of  the  insolvent's  creditors  and  could  not 
be  held  bv  the  bank  as  collateral  security  for  Elliott,  Finlayson  &  Co.'s 
substituted  note.  Arts.  IKl'J  A  103-4  C.  C.  Gwyune  and  Patterson,  JJ. v 
dissenting. 

Appeal  allowed  and  cross-appeal  dismissed  with  costs. 

Present:  Strong,',  C.J.,  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, J  J. 

Stevenson  v.  Canadian  Bank  of  Commerce. — 20th  February,  1893. — xxii. 

33.  Chattel  mortgage — Preference — Bond  fide  advance — Considera- 
tion partly  bad,  effect  on  whole  instrument — R.  S.  O.  1(S87, 
c.  12-1,  s.  2. 

See  CHATTEL  irORTG.\GE,  18. 

FRAUDULENT  PREFERENCE. 
PREFERENCE. 


Institute. 


Set'  DEED  3. 
WILL  10. 


Insurance,  Fire — Interim  Receipt — Description  of  premises  in 
policy — Auihority  of  agent. 

On  the   9th  of  Auf^ust,  1871,  the  plaintiffs  (respondents)  applied  to  the 
defendants  (appellants)  through  their  agent  H.,  at  Hamilton,  for  an  insurance 

CAS.   DIO. — 23 
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oil  xoDcls  to  tlie  aiDDiint  of  #0,0(10,  coiitain'>fl  in  a  Rtoro  on  tlio  soiitli  siilo  of 
Kin^'  Hti'L'i't,  (k'scribfd  in  tin;  upplicatioii  n<i  No.  272  in  ditfiMnliintH'  HpecinI 
tariff  book,  anil  markod  No.  1  on  a  diaKmin  eiidorgod  in  pencil  by  tiie  Hecrctary 
of  tiif  I'onipany  at  Montreal ;  tliiH  (litiyrimi  bcin^  a  copy  of  tbc  iliiiyrani  on  a 
previous  application  for  policy  by  inHured.  Tlio  preinitun  waa  fixed  at  tl'J.i 
ccnti)  on  tlie  9100,  and  wax  paid  on  the  10th  of  Aiif^unt.  On  the  Haid  lOtli  of 
Au(,'UHt  the  |)lainti(TH  yavo  a  written  notice  to  II,  that  tliey  had  added  two  tlatu 
next  door  to  tlieir  former  preniisen  (which  would  form  part  of  No.  27H  in 
tlefendantH'  special  tariff  book),  and  that  part  of  their  ntook  was  then  in  theoo 
new  rtatH  A  few  ilayH  later  II.  innpected  the  building',  and  Hairl  the  rate 
■would  have  to  be  increased  in  coiiHeijUence  of  the  cuttinHH.  On  the  "J'.Hh  of 
Angunt,  11.  notified  defendants  of  the  opening  into  the  adjoining  building, 
but  did  not  comnuinicato  the  written  notice  in  its  entirety.  An  increased 
rate,  nmkint,'  it  one  per  cent.,  whh  fixed,  and  paid  by  the  iJiJrd  .September, 
the  agent  inHuing  an  interim  receipt,  dated  back  the  Dth  of  AngUHt,  for  the 
full  premium.  The  ()()licy  isBued  immediately  thereafter,  dated  as  of  the 
t»tli  of  Auuuat,  dewcribing  the  premines  HubHtaiitially  an  in  the  ajiplication  of 
the  Oth  of  August,  and  referring  to  the  diagram  endorsed  on  the  application  of 
the  insured,  H.  T.,  272.  On  the  policy  there  wan  an  N.  IJ.  in  reference  to  "an 
opening  in  the  oast  end  gable  of  the  premiHCs,  through  which  conimnnicatiou 

is  had  with  the  adjoining  house  occupied  by  one ."     The  policy  wan 

handed  to  the  plaintiffs  in  September,  1H71,  and  the  loss  by  fire  occurred  in 
March,  1872. 

The  plaintiffs  brought  an  action  in  the  Court  of  Queen's  Bench  on  the 
policy,  but  failed  on  the  ex))resH  ground  that  the  description  therein  did  not 
extend  to  nor  cover  goods  which  were  in  the  adiled  Hats. 

Thereupon  the  plaintiffs  filed  their  bill  to  reform  the  policy  or  restrain 
the  defendants  from  pleading  in  the  action  at  law  that  the  policy  covered  only 
goods  contained  in  S.  T.,  No.  272. 

Held,  ])cr  Richards,  C  J.,  and  Strong  and  Taschereau,  JJ.,  that  the  con- 
struction of  the  application,  written  notice  and  interim  receipt,  read  together, 
established  a  contract  of  insurance  between  the  plaintiffs  and  the  defendants, 
embracing  the  goods  situated  in  the  flats  added  by  plaintiffs,  and  that  not- 
withstanding the  acceptance  of  a  policy  which  did  not  cover  goods  in  the 
added  flats,  plaintiffs  were  entitled  to  recover  for  the  loss  sustained  iu  respect 
of  the  goods  contained  in  such  added  flats. 

<  Per  Ritchie,  Fournier  and  Henry,  JJ.,  that  the  evidence  did  not  establish 
an  application  for  insurance  on  the  goods  in  the  added  flats,  nor  an  agreement 
for  such  insurance  by  the  agent,  but  that  the  application,  interim  receipt  and 
agreement  were  confined  to  the  goods  in  the  premises,  S.  T.,  No.  272. 

The  court  being  equally  divided  the  appeal  was  dismissed  without  costs. 
The  L.  and  L.  and  Globe  Ins.  Co.  v.  Wyld.— i.  604. 
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2.  Misir/irescntatioii    an    to  siliKitioa  uf  risk — Siifrfi/    hidili-    Inj 

iii/t'iit, 

C.  Mm  iippelluiitH'  iit{uiit,  Holiuitiol  and  prevailod  on  T.  H.  to  iiiHtire  his 
lirt'iiiisuH  witli  tlif  iipiH'lliint:!.  I'mvioiinly  hu  liad  oxiimiiicd  tlii'  pri'iiiiHL'H  to  bo 
iiimiifd,  and  on  tliu  2'Jiid  April,  1h74,  T.  H.  Hijjiiud  the  a[)i)li('ivtiiin  wiiicii  C  M. 
had  caiiHud  to  bo  tilled  up,  and  upon  the  l>ack  of  which  waH  a  diagram  purport- 
ing to  represent  'lu'  fxact  Hituntion  of  tlio  l)ii!ldinn  in  rt'liition  to  ailjnining 
hiiildiuftii.  T.  H.  stated  at  the  time  of  Hignin^  tlie  application  that  tliu  diHtaiu-os 
put  do\\n  in  the  diagram  were  not  accurato.  C.  M.  promised  ho  would  no  to 
the  pr<Jperty  and  iiialu'  an  accurate  meaHurein(uit  of  the  distancuH.  Hy  one  of 
tlie  conihtions  of  tlie  policy  it  was  provided,  tliiit  if  an  auent  sliDuld  till  up  the 
ap[)lication,  he  sliould  bo  deemed  to  be  the  a^ent  for  that  t)urpoHu  of  the 
iiiMured  and  not  of  the  company,  hut  the  company  will  be  ruHponaiblo  for  all 
Burve>  H  made  to  their  a^^entH  perHonally. 

Held,  att'irmin^  the  jud^'inent  of  tlie  ('ourt  of  Error  ami  A[)pual,  tluit 
with  roHpect  to  the  Hurvey,  dencrijition  and  diagram  the  assured  was  dealing 
witli  C.  M.,  not  HH  his  a^ent,  but  an  the  a^ent  of  the  company,  and  tliat 
therefore  any  inaccuracy,  omiflsiono  or  errorH  therein  were  those  of  the  uf^ent 
of  tiie  company,  acting  within  the  scope  of  liiii  de[)Uted  autliority,  and  nut  of 
tlie  assured. 

Hastings  Mutual  Fire  Insurance  Co.  v.  Shannon,  —ii.  'A'Ji. 

3.  Misfitatevient   <ik  to  encuvihrauces — Ind i i-islhilifi/  of  poVu-ti — 

H.  JC,  c.  U,  ^G  V.  {().). 

The  appellants  issued  to  the  respondents,  in  consideration  of  Jl'JO,  a 
policy  of  insurance  to  the  aniount  of  ?i},000,  as  follows,  viz.  :  f  1,000  on  their 
building,  and  $2,000  on  tlie  stock.  In  tlie  respondents'  application,  which 
hail  been  sij^ned  in  blank  and  delivered  to  tlie  person  through  whose  instru- 
mentality the  policy  was  effected,  it  was  stated  that  there  were  no  encum- 
brances on  the  property,  although  there  were  several  mortgages.  It  was 
also  proved  that  after  the  issuing  of  the  policy  the  respondents  effected  a 
further  encumbrance  on  the  land,  but  did  not  notify  defendants.  The  policy 
was  made  subject  to  30  V.  c.  4-i,  (O.).  The  proviso  (since  repealed  by  3i)  V. 
c.  7,)  to  s.  30  declared,  "  That  the  concealment  of  any  encumbrances  on  the 
insured  property,  or  on  the  land  on  which  it  may  be  situate,  •  •  • 
shall  render  the  jiolicy  void,  and  no  claim  for  loss  sliall  be  recoverable 
thereunder,  unless  tlie  board  of  directors  shall  see  tit  in  their  discretion  to 
waive  the  defect."  One  of  the  conditions  <if  tiie  policy  provided  that  the 
policy  should  be  made  void  by  the  omission  to  make  known  any  fact  material 
to  tlie  risk.  On  an  action  upon  the  policy  the  Court  of  Common  Pleas 
refused  to  set  aside  the  verdict  in  favour  of  the  appellants,  but  on  appeal  to 
the  Court  of  Error  and  Appeal  for  Oiitiuio  it  was  held  that  the  policy  was 
divisible  and  that  respondents  were  entitled  to  recover  the  insurance  on  the 
stock. 

Held,  on  appeal,  that  the  contract  of  insurance  on  the  building  and  on 
the  stock  was  entire  and  indivisible,  and  that  the  misrepresentation  as   to 
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eiiciiiiibiancuM,  by  thu  coiulitioiiH  of  tlie  policy,  ai  wbll  as  by  the  8fS  ■.  of  80  V. 
u.  44  (O.}.  reiidored  the  policy  wliolly  void. 

The  Gore  District  Mutual  Fire  Iniurance  Co.  v.  Samo.— ii.  ill. 

4.     Trust  AttHiintiii'nf — Conditions  <>/  I'litlci/ — Xotin:  to  lUji'nt — 

LttHn  piifjiihlc  to  crcil itot'H — liiij/it  of  iirtion. 

The  iipix-ilunt,  beiti);  indebted  to  certain  perHonH  and  doxirinK  to  have  hiit 
fttock  of  t^ooiJH  inHiircd,  up[>lied  to  the  a^'ontH  of  rcMpondciitH  for  iiiHiiriinoe  to 
thu  amount  uf  'i^'i.DUU  for  three  nionthH,  "  Iorb  if  any  to  be  payable  to  his 
creditoru  of  wiioni  O.  McK.  in  one  and  McM.  &  Co.  are  second.''  An  interim 
receipt  wan  inniied  by  the  company,  diiti'd  I'.lth  November,  1H77,  whicli  Htatcd 
the  inHurnnce  to  bo  sul)jpi:t  to  the  conditionH  contained  in  and  endorned  npiin 
the  printed  form  of  policy  in  use  by  the  company,  one  of  which  conditions 
(No.  I)  stated,  tiiat  if  tlie  pr  lerty  in^nred  Hhould  bo  uHHi;:ned  without  a 
written  permisMion  enilorsed  on  the  policy  by  an  a^jent  of  the  company  duly 
authorized  for  such  purpose,  the  policy  should  be  void.  On  the  '2ith  Novem- 
ber the  appellant  traiinferred  the  inrtiirod  ))roporty  to  the  said  G.  McK,,  in 
trust  for  his  creditors,  the  balance,  if  any,  to  bo  payable  to  himself.  The 
a^ent  of  the  company  was  notified  of  this  transfer  and  assented  to  it,  stating' 
that  no  notice  to  the  company  was  necessary,  the  policy  beinK  made  jiayablo 
to  the  creditors.  The  property  was  destroyed  by  tire  on  tlio  15th  January, 
1878.  The  policy  sued  upon  was  dated  the  12th  December,  1877,  but  was  not 
delivered  until  the  mornint^  after  the  th'e.  By  it  the  loss  was  nnvde  "  payable 
to  G.  Mc.K  a'.id  I\IcM.  iV  Co.  and  others  as  cre<litors,  as  their  intorostn  may 
appear."  After  the  fire  the  inspector  of  the  company  wrote  twice  to  McK. 
calling  for  proof  of  loss. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  frr  Ontario,  that 
the  notice  of  the  trust  assignment  to  the  company's  agent  was  suflicient,  that 
the  couipany  nuist  be  considered  as  having  assenteil  to  such  asBignment,  and 
as  having  e.\ecuted  the  policy  with  full  knowledge  of  i*; ;  and  that  such  assign- 
ment was  not  one  contemplated  by  the  condition  of  the  policy. 

2.  That  the  words  "loss  piiyalihi,  it  any,  to  G.  ^IcK.,  Ac,"  operated  to 
enable  the  respondents,  in  fultilment  of  tliat  covenant,  to  pay  the  parties 
named;  but  as  they  had  not  paid  them,  and  the  policy  expressly  state. I  tlie 
appellant  to  be  the  person  with  whom  the  contract  and  the  respondents' 
covenant  was  made,  the  action  for  a  breach  of  that  covenant  was  properly 
brought  by  him  alone. 

McQueen  v.  The  Phoenix  Mut.  F.  Ins.  Co.— iv.  *1(10. 

.5.  M at lud  Insurance  Company — Uniform  conditions  Act, R.  H.  0. 
c.  10 J,  not  applicable  to  mutual  insurance  companies  — 
Actiop.  premature. 

Appellants,  a  mutual  insurance  company,  issued  in  favour  of  J.  F.,  a 
policy  of  insurance,  insuring  him  against  loss  by  fire  on  a  general  stock  of 
goods  in  a  country  store,  and  under  the  terms  of  the  policy,  the  losses  were 
only  to  be  paid  within  three  months,  after  due  notice  given  by  the  insured. 
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ricfDnliii;;  to  tliii  provinionH  of  .SO  V.  o.  4t,  h.  Ti'i  (O.),  now  U.  H.  O.  c.  KU,  a.  5(1, 
wliicli  lu-iividcH  that,  in  caNi>  of  Iohm  or  divnuit^t-  tlie  incniljiT  hIiiiII  uivc  notice  to 
tlio  Ht'cTi'tiii'y  forthwitli,  iiiul  tlio  |)ruofH,  ilecliirutionH,  evidcncu,  and  i'\aminn> 
titniH,  callt>(l  for  by  or  niidcr  tlio  policy,  nuint  bo  fiirniMhcil  to  tlio  conipiiny 
within  thirty  dayH  after  naid  Iohm,  and  iipnn  ri'cuipt  of  notico  iind  proof  of 
cliiini  iiH  iifort'Miiid,  tlio  boaril  of  diroctorM  tiiiiill  aHcurtain  ami  dotorniino  tlie 
ivnioiuit  of  tiiicli  I0H8  or  daniA^o,  and  hucIi  amount  hIiuII  be  payable  in  three 
montliM  af'-c-r  receipt  by  the  company  of  hucIi  proofa.  A  fire  occurred  on  the 
■Jltit  May,  1H77.  On  the  next  mornini;  J.  I',  advised  the  iiiMurance  company 
by  telegraph.  On  tho  'J'Jth  June,  1H77,  the  wecretary  of  the  coiiii.any  wrote 
to  J.  F.'rt  atturnoys,  that  if  ho  Imd  any  claim  he  had  bettor  Mend  in  the 
piiperM,  HO  that  they  mij^lit  bo  Mubniittcil  to  tho  board.  On  tho  !lrd  .July, 
1877,  .1.  F.  furnished  the  company  with  the  claim  paperH,  or  proofn  of 
loeiB,  and  the  18th  July  lie  wag  adviged  that,  after  an  examination  of  the 
papers  at  the  board  mcetiii;,',  it  was  resolved  that  tho  claim  nliould  not  be 
paid.  On  the  2;<rd  Au^iBt,  l:'77,  J.  F.  broujiht  this  action  upon  the 
policy.  The  appellants  pleaded  iiitir  alia  that  tho  policy  was  made  and 
inHiifd  riii\>ject  to  u  condition,  that  the  Iohh  Hhould  not  be  payable  until  three 
inontlm  after  tlie  receipt  by  the  ilefeiidants  of  tho  proofs  of  such  Iohh,  to  be 
furnished  by  the  plaintiff  to  the  defendants;  and  averred  the  delivery  of  the 
proofs  on  the  .Hrd  Jidy,  1877,  and  that  less  than  three  months  elapsed  before 
the  comniencemcnt  of  this  suit. 

Held,  on  appeal,  let.  That  a  policy  issued  by  a  mutual  insurance  company 
is  not  subject  to  the  Uniform  Conditions  Act,  H.  S.  0.  c,  102. 

2nd.  That  the  appellant  c(mipaiiy  under  the  policy  were  entitled  to  three 
months  from  the  date  of  the  furnishin^^  of  claim  papers  before  bein^  subject  to 
an  action,  and  that  therefore  respondent's  action  had  been  prematurely 
hrou;4ht.  lUtlhiijh  v.  The  Ittnjal  Mutual  Fire  Iimurance  Company  (0  Ont.  Apn.  R. 
s7)  approved. 

The  Mutual  Fire  Insurance  Co.  of  the  County  of  Wellington  v.  Frey.— v.  H2. 


6.  Subsequent  and  further  insurance — Suhstltuted  policy. 

The  appellants  sued  upon  a  policy  of  insurance  made  by  the  respondents 
on  the  'JiStli  April,  1877.  Oil  the  face  of  the  policy  it  appeared  that  there  was 
"  further  insurance,  ?K,000,"  and  tho  policy  had  endor.sed  upon  it  the  following} 
condition,  bein>{  statutory  condition  No.  8,  \\.  S.  O.  c.  lt)2:  "The  company  is 
not  liable  for  loss  if  there  is  any  prior  insurance  in  any  other  company, 
unless  the  company's  assent  thereto  appears  herein  or  is  endorsed  hereon, 
nor  if  any  subsequent  insurance  is  effected  in  any  other  company,  unless  and 
until  the  company  assent  thereto  by  writing  signed  by  a  duly  authorized 
aj^ent."  Among  the  insurances,  which  formed  a  portion  of  the  "further 
insurance"  for  §8,000  mentioned  in  the  policy,  was  one  for  ?2,000  in  the 
Western  Insurance  Company,  which  appellant  allowed  to  expire,  substituting 
a  policy  for  the  same  amount  in  the  Queen  Insurance  Company,  without 
having  obtained  the  consent  of,  or  notified  the  respondents. 
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Held,  reversiiij^  the  judgment  of  tlui  court  Vielow,  that  the  comliticin  as 
to  subsequent  insurance  must  be  construed  to  point  to  furtlier  insurance 
beyonii  the  amount  allowed  by  the  policy,  and  not  to  a  policy  Hubstituti.!d  for 
one  of  like  amount  allowed  to  lapse,- and  therefore  tlio  policy  sued  upon  was 
not  avoided  by  the  non-communication  of  the  ?2,000  insurance  in  the  Queen 
Insurance  Company. 

Parsons  v.  Th",  Standard  Fire  Insurance  Company,— v.  233, 

7.  Insurable  interest — Advances  raade  to  biiild  a  vessel. 

C.  made  advances  to  B.  upon  a  vessel,  then  in  coarse  of  construction, 
upon  the  faith  of  a  verbal  a^jreement  with  B.,  that  after  the  vessel  sliould  be 
launched,  she  should  be  placed  in  his  hands  for  sale,  and  that  out  of  the 
proceeds  the  advances  so  made  should  be  paid.  When  vessel  was  well 
advanced  C.  disclo.sed  the  facts  and  nature  of  his  interest  to  the  agent  of  the 
respondent's  company,  and  the  company  issued  a  policy  of  insurancs  against 
loss  by  lire  to  C  in  the  sum  of  S3, 000.  The  vessel  was  still  unfini.slied,  and 
in  B  's  possession  when  she  was  burned. 

Held,  reversing  the  judgment  of  the  court  below,  that  C.'s  interest,  relating 
as  it  did  to  a  specific  chattel,  was  an  equitable  interest  which  was  insurable, 
and  therefore  C.  was  entitled  to  recover. 

Clarke  v.  The  S-ottish  Imperial  F.  Ins.  Co.— iv.  192. 

8.  Insurable  intered— Transfer  of— Art.  :J4S:J,  C.  C.  L.  C. 

The  appellants  granted  a  fire  policy  to  one  T.  on  divers  buildings  an:l  their 
contents  for  S3, 280.  In  his  written  application  T.  represented  that  lie  was 
the  owner  of  the  premises,  while  he  had  previously  sold  tliem  to  H.,  the 
respondent,  subject  to  a  right  of  redemption,  which  right  T.,  at  the  time  of 
the  application,  had  availed  himself  of  by  paying  back  to  S.  a  part  of  the 
money  advanced,  leaving  still  due  to  H.  a  sum  of  $1,310.  Subsequent  to  the 
application,  and  after  some  correspondence,  the  respective  interests  of  T  and 
S.  in  the  property  were  fully  explained  to  the  appellants  through  their  agents. 
Thereupon  a  transfer  for — (the  amount  being  in  blank)  was  made  to  S.  by  T. 
and  accepted  by  the  appellants.  The  action  was  for  $3,280,  *-he  amount  of 
insurance  on  the  building  and  effects. 

Held,  that  at  the  time  of  the  application  for  insurance  T.  had  an  insurable 
interest  in  the  propertj',  and  as  the  appellants  had  accepted  the  transfer  made 
by  T.  to  S.,  which  was  intended  by  all  parties  to  be  for  ft  1,500,  the  amount 
then  due  by  T.  to  S.,  the  latter  was  entitled  to  recover  the  said  sum  of  $l,'t00. 

2nd.  That  S.  having  no  insurable  interest  in  the  moveables,  the  transfer 
made  to  him  by  T.  was  not  sultic^ent  to  vest  in  him  T.'s  rights  under  the 
policy  with  regard  to  said  moveables.     Art.  2182.         . 

The  Ottawa  AgricultUi'al  Insurance  Company  v.  Sheridan.-  v.  157. 

9.  Insurable  interest. 

See  INSUR.INCE,  MARINE,  2. 


359 

Insurance,  Fire— t'ontiiutctl. 

10.  Exist  in  (J    Insurance  —  Notice    to    A(jent  —  Application    and 
Polictj. 

The  plaintiff,  ilesiriiig  to  effect  further  insurance  for  two  months  on 
certain  machinery,  appHed  todefenclanta'  company,  through  one  S.,  their  attent 
at  D.,  authoi-izod  to  receive  applications,  accept  premiums  and  issue  interim 
receipts,  valid  only  for  thirty  days.  He  informed  S.  that  there  were  otlier 
insurances  on  the  property,  but  not  knowiii}^  the  amount  that  tliere  was  in  the 
Gore  Mutual,  requested  him  to  ascertain  it,  and  si>,'iied  the  application  partlys 
in  blank,  paid  the  premium  and  obtained  an  interim  receipt,  valid  only  for 
thirty  days.  S.  failed  to  do  what  he  promised  to  do,  and  what  plaintiff  had 
entrusted  him  to  do,  and  forwarded  the  application  to  the  head  office  at  T., 
makinj^  no  mention  of  the  insurance  in  the  Gure  Mutual.  The  company 
accepted  the  risk,  and,  in  accordance  with  their  practice,  where  the  risk 
extended  only  over  a  short  period,  instead  of  a  formal  policy,  they  issued  a 
certificate,  which  statetl  that  the  plaintiff  was  insured  subject  to  all  the  condi- 
tions of  the  company's  policies,  of  which  he  admitted  cognizance,  and  thiit  in 
the  evsint  o£  loss  it  would  be  replaced  by  a  policy.  The  machinery  was  subse- 
.juently  destroyed  by  fire,  after  the  thirty  days,  but  witliin  the  two  mouths, 
and  a  policy  was  thereupon  issued,  endorsed  with  the  ordinary  conditions,  one 
of  which  was  that  notices  of  all  previous  insurances  should  be  given  to  the 
company  and  endorsed  on  the  policy,  or  otherwise  acknowledged  by  them  in 
writing,  or  the  policy  should  be  of  no  effect;  and  another  was,  that  all  notices 
for  any  purpose  must  be  in  writing.  The  insurance  in  the  Gore  Mutual  was 
net  endorsed  on  the  policy. 

Held,  that  as  the  application  in  writing  did  not  contain  a  full  and  truthful 
statement  of  previi)us  insurances,  the  verbal  notice  to  the  agent  of  the  e.xisting 
policy  m  the  Gore  Mutual,  without  t-tating  the  amount,  was  inoperative  to 
bind  the  company;  the  plaintiff  was  not  entitled  to  have  the  policy  reformed 
by  the  endorsement  of  the  Gore  Mutual  p^Hcy  thereon,  and  could  not  recover. 

Billington  v.  Provincial  Insurance  Co. — iii  182. 


11.  Interim  receipts — Agents,  powers  of. 

This  was  an  action  brought  on  an  interim  receipt,  signed  by  one  S.,  an 
agent  for  the  respondent  company  at  L.  One  of  the  pleas  was  that  S.  was 
not  respondent's  duly  authorized  agent,  as  alleged.  The  general  managers  of 
the  compatiy  for  the  Province  of  Ontario  had  appointed,  by  a  letter,  signed  by 
them  both,  one  W.  as  general  agent  for  the  city  of  L.  S.,  the  person  by  whom 
the  interim  receipt  in  the  prfsent  case  was  signed,  was  employed  by  W.  to 
solicit  applications,  but  had  no  authority  from,  or  correspondence  with,  the 
head  office  of  the  company.  In  his  evidence  S.  said  he  was  authorized  by  W. 
to  sign  interim  receipts,  and  the  jury  found  he  was  so  authorized.  He  also 
stated  that  Wt  one  of  the  joint  general  managers,  was  informed  that  he  (S  ) 
issued  ii  terim  receipts,  and  that  the  former  said  he  was  to  be  considered  as 
Ws  agent.  There  was  no  evidence  that  the  other  general  manager  knew  what 
capacity  S.  i\-as  acting  in. 
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Held,  iidirrninK  iUc  juilnmint,  of  \.U-  Court,  of  h\,\iiu\  fur  Ohlarin,  t.lii.l,  W. 
Iiiiil  no  powiir  to  f|(!l<n<at.i  IiIh  fiinctioim,  iitid  tlmt,  K.  Iiii>l  i,n  ailDinrKy  1'.  Lin-I 
till)  roHjioiiilcrit  C()rii|))iijy. 

J'frSlr'iiin,  .1.  'I'liiit,  t,)i<K<:ii«r,il  u><<rjit>4,  \ii:iun  y,iid  nucitlH,  r.i,u]ii  i,„\y  tiind 
thf!  rnHpoiirldiit,  corTipariy  l.y  tlifjir  joint  concurrent  iictH  ;  tin;  appointiiiiiiit  of  H. 
iiM  nuiuii  \,y  VV't,  willi.,iit,  llif  coiK-iirr^.-ic"?  of  tji^  otlur  ^'cnf^riil  i/,iuiii(;i:r,  woiiirj 
liot  h  ".Vi!  I;r)(!ii  Mll((iriciil,. 

J  Summcrii  v.  The  Commercial  Union  Innurancc  Co.-  vi.  1!). 

12.  Action  ior  cuIIh  n,^ain,Ht,  HliiuclifiMcrH. 

See  COUI'OKATKJ.S.S.  !». 

|.'{.  .lui'iHclictioii  of  \j<,ci\\  lif^ri.shdiirr!  over  suhjfff-iiDittcr  of. 
.s-v  ij;(;isi,A'ii:iiK,  .o. 

14.  /''(/y   I'liMiiTd/arr.  J'nl.irji      Trrin'i  iiul'iini    hji  loni/iiin  i/      Surrrn- 

tlcr — WdAvc/r — AVo///;r/      II umIhi,,,,!    mul,    mi./'r  -/nHK/raldf, 

I  iitr/rf.Hf,  in  Vj'i.ff'H  'fn-i>iiirl  11      Tfiin,,!    far   Hfr — Ihiiiiiiijf'H — 

I 'ri  u:l  UX  —I'li/rl.lcM — Si  ril.i  u;/  mil  iin me.  of  ir'ifr  jn'i  iifil,  an  ri,. 

/d(j/i/idi(f'. 

A.«!ffw!tf(l  iiiMuraricf^on  (',.'»  |)ro|)i;rt.y,  on  wliioli  In:  Inti'l  a  Mi'(rt,j;at!(^  iircliT 
aulliority  from  and  in  tljo  name  of  O,,  with  Ioxm  |>ayal)l«;  to  hiniMnlf.  l>iirini< 
tint  ront.innanco  of  thf  polif.y  Ihi!  comjiany  notifnid  A.  that  tho  inKuraM';*! 
would  li(!  torminalod,  and  adviMOfI  him  to  itiHiinj  olKi^whuri!.  Hiich  noticr!  aUo 
Htat,"-d  that  lUKrarni^d  pr':rniiimM  would  \m:  rct.nrncd,  hut  no  iiayni.-nt  or  trjtidor 
(if  Hiimo  wan  niadf.  acorirdiuK  to  conditiouH  of  |)oli(;y.  A.  took  [lolicy  to  nu>'Ut 
of  inmirurH,  who  wuHalMoa^fwit  of  th<;  W,  hn.  ()<,.,  an<l  loft  it  with  him,  dirw;t- 
\ui>  him  to  [irit  rink  in  latter  roMipaiiy  ,\o  receipt  wa-i  Kiven,  and  |irop(!rty 
waM  rlentroy<id  hy  firu  immediately  after.  Company  roHiHterl  payment  on  tho 
(ground  that  policy  waH  Hurnjiulere.l,  and  contended  on  the  trial,  in  Hildition, 
that  (',.  Iiafl  parted  with  Imm  int.ere  it  in  the  property  hy  t-dviriK  a  deerl  i„  ,,rie  li. 
who  had  r(!i;onveyed  to  C'h  wife,  and  that  proper  proofii  of  Ioxh  had  not  hern 
(dviMi,  claiming,  in  reply  to  a  plea  of  waiver  in  riij^ard  to  hmcIi  proofw,  that  hucIi 
waiver  Hhoulrl  have  heen  in  writing,  af,r;ordin^!  to  a  f;ondition  in  the  policy. 
'I'ln  y  had  refimiid  to  return  policy  on  demand. 

Held,  revf!r«inj<  the  jud(<rnent  of  the  eo.irt  helow,  I'rmrnier,  J.,  diHMentiii({ 
that  C  had  an  iriHtirahle  interr'nl,  in  tlie  propi^rty  nt  the  time  of  thr;  Iohh,  aH 
the  hiiHhand  of  the  owner  in  fer;  and  tenant  hy  the  couiteHy  initiate,  and 
huvitin  had  alMo  an  iiiHiii  hie  intereHt  when  the  iiiMurance  waw  effected,  the 
jKiIiey  wuM  not  avoided  hj  t.ie  deed  to  IJ. 

That  '.lie  company,  hy  wron^^'fully  withholding^  the  poliey,  were  ewtopyied 
from  claiminf^  that  jirriofw  of  Iohh  had  not  herm  (^iven  aecordint;  to  eiid'jrxed 
condition,  and  were  e(|iially  entopped  from  Mettiii^  up  the  condition  re(piirin(( 
waiver  of  hi    '  /ofw  to  he  in  writing/,  if  Miifdi  condition  applied  to  waiver  of 

pronfd  of  loHH. 
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'I'liiit,  Mil!  iiii'iiHiirii  lit  (liirijii.(,!i'H  r<i':'iV(!riiMi'  liy  ti  uiitit  for  lifn  n!  Um 
JMHiir<'il  iironiiHfiH  in  Uio   full  vuliio  nl  hiicIi  [irffiiiMdH  t.o  tin;  cixlciit.  of  Ui<)  Hum 

ilDilllrrj. 

/'(■;•  I'Viiiriiicr,  .7.,  'linHcntinj^,  fluit,  llic  mi  iidinj;;  of  llm  iMt<;iiliir  Jiy  tlin  rfjin- 
|iiiiiy,  iiml  ';'iiii)iliitiii;i!  witli  il.M  li'i'MiK  liy  llii!  uMmiri;il  iii  t^ivjii).;  up  Un-  |ioli''.y  to 
till!  r'liiipiiiiy'M  HKuiit,  wiiH  (I  Murri^ii'lir  of  miiil  |iolii;y,  nu'l  pliiiutiff  MiiTcforii 
roulil  not  rocovur. 

('n'Jiir  till!  pnictic"  in  Novii  Kf.otiii  wliiiro  llii!  wifn  Ih  irupropi-rly  joini'il  hh 
('.O'piaintiff  with  tint  IiuhIhiu'I  Uif  luiit  iIoI'M  not,  nliiili:,  Init  tint  wifi^'H  iiiiiiui 
liiUHt  III!  Mtruck  out  of  till'  ri'cor'l  uml  Mim  chhi:  iliti  rmim  iI  uh  if  l<rout;|jt  liy  tliu 
liiiiiliiiu'l  aloMi;. 

Caldwell  v   The  Htadiicona  Fire  and  Life  Inx.  Co.     xi.  'JI2. 


I'),     Ajnil'Oi   —Kcill   ll'lill   (file, 'I'd     lijl     mil  rl    hrloil!        (^IIChI  milH   lif  hill) 

-  f'liHii  I'd  lu'f  pill  iiji      I  iiHii  riihir   I  iiliiU'ht — Sifi'i'iiil  riiinl  il  11)11, 
—  1i('/iUiV)id — Nrii'  ciiiil riirl. 

.(.,  tlu)  inHiiii(.;i'i'  of  ii,|ipi'llii.iit'M  firiM,  iiiMuri'd  tlin  Mtock  of  oiii-  S.,  ii  ililitor 
to  till'  (liMi,  ill  tin:  iiiiiuii  iiiid  for  III'!  Iicui!lit  of  tliii  apjiolliiiit  At  tlin  tiMii; 
of  ilfi!i:tiii^;  MUi:li  iimuniii'!!!  .).  ri!pri-m!iiti!i|  iippi!liarit  to  lii!  luortv.iiKi'i:  of  tlio 
h'.ocIi  of  K.  H.  Iifi'iiiriii  iiiMolvnut,  iinil  .1.  wmm  appoiiiti'd  creilitor'H  aHMit{ii<!C, 
and  tliii  propi!rty  of  tin;  iiiHolvi!iit  wim  coiivfyod  to  liiin  liy  tlm  offlidul  aMt',i^;lll!<!. 
Oil  Miiir.li  Htli,  iHV'i,  H.  niadi!  a  liill  of  Main  of  liiM  Htoi.U  to  J  ,  liiivinj/  i-ffi'ctiid  a 
coMipoHJtion  with  Iiim  iri'ditorn  iindii  tin'  Iimolvi!iit  Art  of  1K7'<,  liut  not  Imvinj/, 
had  till!  Hunii!  conCirnind  hy  tin!  court.  Thi!  inMiiranc.d  polii'.y  wiih  ri'iii'Wi-d  on 
AuijiiMt  r.th,  |H7<',.  (iiii!  yi'ar  afti-r  Uh  inmii!.  On  January  llitli,  IH77,  tlm  hill  of 
Hiilit  to  J.  waH  diHrliar^i!d  and  a  iir>\v  hill  of  Halt!  ({ivnn  hy  S.  to  tli)«  appi-llatit, 
who  ulaiiniid  tli  it  th<!  fo.'-nn-r  had  hrin  t(iKi!n  hy  .1  an  liin  a^Ji-nt,  (ind  thi?  <!.Xi;oiJ- 
tiori  of  thii  hittitr  waH  initndy  can  yin^;  out  the  original  inti  ntiou  of  tin-  partiittt. 
Tho  Mtiick  WftH  il(!Mtroyi!d  hy  (Irii  on  .March  Hih,  IH77  An  action  havinn  hi'»;M 
hroiiyht  on  till!  policy  it  wiih  trii^d  hcforo  Hniith,  .1  v/ithoiit  a  jury,  and  a 
verdict  wan  Kivi-n  for  the  plaintiff.  'I'hn  Kuprerni!  Court  of  Nova  Scotia  ,H<!t 
UHidii  tiiiH  viirdict,  and  ordDrerl  a  ni!W  trial,  on  tl  i<  ({round  that  plaintilf  had  no 
inmirahl'!  intcrniit  in  the  property  when  iiiHuraice  waH  effucti'd,  and  that  no 
intercHt  HuhHii'juiintly  acijuircd  would  entitle  him  to  maintain  the  action.  Hy 
the  practici!  of  the  (loiirt  a  verdic.t,  for  the  defi'lidant  could  not  he  entered, 

On<!  of  the  coiiditioiiH  of  the  jioiicy  wai<  "  lliat  fill  iiiHuranceii  whether 
orit^inal  or  renewed,  Mliall  he  coimidiTed  tin  made  under  the  oritfinal  reprettenta- 
tion,  in  ho  far  an  it  may  not  he  varied  hy  a  new  repreHentation  in  writinK, 
which  in  all  caxevi  it  Hliall  he  liic.iinihent  on  the  jiiirty  inioired  to  inaKe  '.vhen  the 
rink  hat  heon  chain/ed,  either  within  ilnelf,  or  hy  tlu!  Hurroundinx  or  udjacoiit 
liuiliiin^H." 

<  )n  appeal  the  Hiipretiio  (lourt  of  (laiiada.  Hold,  I .  That  the  apjieal  Mhoiild 
he  heard  Eunka  H'millrn  Milln  (Jnniiiiiii/  v.  Miinn,  11  Can.S.T.  U.  '.(I .  approved 
and  iliHlini^uiMhud. 
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2.  Tiiat  the  apiJcDiiiit  having  luid  no  insurable  intorest  wliun  tlie  inmirance 
was  effected,  the  sabse(iiieMtly  auciuired  iiitero«t  yave  him  no  chiim  to  the  benefit 
of  the  policy,  the  renewal  of  thi!  existin'4  i)>lioy  beinij  merely  a  continuance  of 
the  original  contract. 

Howard  v.  The  Lancashire  Insurance  Company. — xi.  92. 

IG.  Condition  ill  policy — Xot  to  (i^sii/n  mitlionJ  written  eonnent  of 
company — Er'uicJi  of  coitdition — Clint tcl  moiigiu/e. 

Where  a  policy  of  iiiHurance  agunst  loss  or  damage  by  fire  contained  the 
following  provision  : — "If  the  property  insured  is  assigned  without  the  written 
coMsei't  of  tlie  company  at  the  lu;ad  office  endorsed  hereon,  signed  by  the 
secretary  or  assistant  secretary  of  tlie  company,  this  policy  shall  thereby 
become  void  and  all  liability  of  the  company  shall  thenceforth  cease.' 

Held,  nftinning  the  jiidgmeiit  of  the  Supreme  Court  of  N.H.,  that  a  chattel 
mortgage  of  the  property  insured  was  not  an  assignment  within  the  mean- 
ing of  such  condition. 

Sovereign  F.  Ins.  Co.  of  Can.  v.  Peters.— xii.  33. 

17.  Condition  in  p<ilicy — Loss  by  explosion — Lossbyjire  cansicdby 

explomon — Excinptinn  from  licdjility. 

A  policy  of  insurance  against  fire  contained  a  condition  that  "  the  company 
will  make  good  loss  caused  by  the  explo.sioii  of  coal  gas  in  a  building  not  form- 
ing part  of  gas  works,  and  loss  by  fire  caused  by  any  other  explosion,  or  by 
lightning."  A  loss  occurred  by  the  dropping  of  a  match  into  a  keg  of  gun- 
jj'jwder  on  the  premises  insured,  the  damage  being  partly  occasioned  by  the 
explosion  of  the  gunpowder,  and  partly  by  the  gunpowder  setting  fire  to  the 
stock  insured.  The  company  admitted  their  liability  for  the  damage  caused  by 
fire,  but  not  for  that  caused  by  the  explosion. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  11  Ont. 
App.  K.  741,  Taschereau,  J.,  iluhiuoite,  that  the  company  were  not  exempt 
by  the  condition  in  the  policy  from  liability  for  damage  caused  by  the 
explosion. 

Hobbs  Y.  The  Northern  Assurance  Company.— itth  April,  188(5.  )      ..  „„, 

.   xu.  uol. 

Hobbs  v.  The  Guardian  Assurance  Company.  j 

18.  Condition  in  policy — Submqiwnt  inmirance — Notice  to  com- 

pany—  Waiver. 

A  policy  of  insurance  against  loss  by  fire  contained  the  following  con- 
dition : — "  In  case  of  subsequent  assurance  on  any  interest  in  property  assured 
by  this  company  (whether  the  interest  assured  be  the  same  as  that  assured  by 
this  company  or  not)  notice  thereof  must  be  given  in  writing  at  once,  and 
such  subsequent  assurance  endorsed  on  the  policy  granted  l)y  this  company,  or 
otherwise  acknowledged  in  writing ;  in  default  whereof  such  policy  shall 
thenceforth  cease  and  be  of  no  effect."  The  insured  effected  subseijuent 
■     insurance  and  verbally  notified  the  agent,  but  there  was  no  indorsement  made 
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on  the  policy,  nor  any  acknowled({nient  in  writint'  by  the- company.  A  lossi 
having  occurred,  the  dainaKe  waH  adjuHtcci  by  the  inspector  of  tlio  company, 
and  neither  lie,  nor  the  a^'cnt,  niude  any  ohjection  to  the  Iosh  on  tlio  t^ronnd  of' 
jioiicoinpliancf  witli  the  above  couditioii.  In  a  suit  to  recover  the  ainonnt  of 
the  policy  the  company  pleaded  breach  of  tlie  condition  in  reply  to  which  the- 
plaintiff  Bet  np  a  waiver  of  the  condition  and  contended  that  by  the  act  of  the- 
agent  and  inspector  the  company  were  estopped  from  settinj^  itup. 

Held,  reversinj^  tlie  jndfiment  rjf  the  onrt  below,  that  the  insured  not 
having  compHed  with  the  condition  the  policy  ceased  and  lx>came  of  no 
effect  on  the  suhseijnent  insurance  Viein^  effected,  and  that  neither  the  Rijent 
nor  the  inspector  had  power  to  waive  a  compliance  with  its  terms. 

Western  Assurance  Co.  v.  DouU.— xii.  -U(). 


IS).  Condition — Prod  act  ion  of  maijixtratei-'  certificafe — Waiver  of 
,  condition. 

A  policy  of  insurance  against  hre  contained  the  followint?  conditions  : — 
"  The  assured  must  procure  a  certificate,  under  the  hands  of  two  niajjistrates 
most  contifiuous  to  the  place  of  fire,  and  not  concerned  or  directly  or  indirectly 
interested  in  the  loss  or  assurance  as  creditois  or  otherwise,  or  related  to  the 
assured  or  sufferers,  that  they  are  ac(juaiiited  with  the  character  and  circum- 
stances  of  the  assured,  and  have  made  dili(,'ent  inquiry  into  the  facts  set  forth 
in  the  statement  and  account  of  the  assured,  and  know,  or  verily  believe,  that 
the  assured  really,  by  misfortune  and  without  fraud  or  evil  practice,  hath  or- 
have  sustained  by  such  fire  loss  or  damage  to  the  amount  therein  mentioned." 
"  No  one  of  the  foregoing  conditions  or  stiinilations,  ather  in  whole  or  in  part,, 
shall  be  deemed  to  have  been  waived  by  or  on  the  p  irt  of  the  company,  unless 
the  waiver  be  clearly  expressed  in  writing  Jiy  indorHement  upon  this  policy, 
signed  by  the  agents  of  the  C()mi>any  at  Halifax,  N.S."  The  insured  premises 
having  been  destroyed  by  fire  the  assured  applied  to  two  magistrates 
contiguous  to  the  place  of  the  fire  for  the  required  certiticate,  which  they 
refused,  and  he  finally  obtained  such  certificate  from  two  magistrates  residing 
at  a  distance  from  such  place.  The  proofs  of  loss,  accoin)mnied  by  the 
certificate,  were  sent  to  the  agent,  who  subsequently  made  an  offer  of  payment 
to  compromise  the  claim,  stating  that  if  such  offer  was  not  accepted  the  claim 
would  be  contested.  The  agent,  on  a  subsequent  occasion,  told  the  assured 
that  he  objected  to  the  claim,  as  he  "  did  not  think  it  was  a  scpiare  loss."' 

Held,  affirming  the  judgment  of  the  court  below,  that  the  non-production 
of  the  certificate  required  by  the  above  condition  prevented  the  assured  from! 
recovering  on  the  policy. 

Held,  also,  that  even  if  such  condition  could  be  waived  without  indorse- 
ment on  the  policy,  the  acts  of  the  agent  did  not  amount  to  a  waiver. 

Semble,  that  the  condition  could  not  be  so  waived. 

Logan  Y.  Commercial  Union  Ins.  Co.— xiii.  270.. 
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20.  ('iiii(lifion  in  j^oliry — Not  to   carry  on  hozfirdom  or  extra 

hazardous  bicsines'^ — Violation  of  rondifloD — Xo  increase 

of  risk. 

A  policy  on  a  buildiiij^  described  in  the  application  for  iiiHurauce  as  a 
spool  factorj' contained  the  following  conditions: — "That  in  case  the  above 
described  premises  hIiuII  at  any  time  duriun  the  continuance  of  this  insurance, 
be  appropriated  or  applied  to  ur  used  for  the  purpose  of  carrying  on  or 
exercising  therein  any  trade,  business  or  vocation  denominated  hazardous  or 
extr.i  hazardous  or  for  the  pin-pose  of  storing,  using  or  vending  therein  any 
of  the  goods,  articles  or  merchandise  ilenominated  hazardous  or  extra 
hazardous  unless  otherwise  specially  provided  for,  or  hereafter  agreed  to  by 
the  defendant  company  in  writing  or  added  to  or  endorsed  on  this  policy, 
then  this  policy  shall  become  void.  Any  change  material  to  the  risk,  and 
within  the  control  or  knowledge  of  the  insured,  shall  void  the  policy  as  to  that 
part  affected  thereby,  unless  the  change  is  promptly  notified  in  writing  to  the 
company  or  its  local  agent." 

Held,  revei-sing  the  judgment  of  tiie  court  below,  that  the  introduction, 
without  notice  to  the  company,  of  the  manufacture  of  excelsior  into  the 
insiured  premises,  in  addition  to  the  manufacture  of  s^poolb,  avoided  the  policy 
under  these  conditions,  the  evidence  establishing  clearly  that  such  manufac- 
ture in  itself  was  a  hazardous,  if  i  ot  an  extra  hazardous  business,  notwith- 
standing that  on  the  trial  of  the  action  on  the  jiolicy  the  jury  found,  in  answer 
to  questions  submitted  to  them,  that  such  additional  manufacture  was  less 
Imzurtlous  than  that  of  spools  and  did  nor  increase  the  risk  on  the  premises 
insured. 

Sovereign  Fire  Ins.  Co.  v.  Moir.— xiv.  012. 

.21.  Description  of  i)roperty — Error  in  policy — Statatory  condi- 
tion— R.  S.  0.  c.  IG.i — Just  or  reasonable  variation. 

The  agent  of  an  insurance  company  tilled  in  an  application  for  insurance 
on  a  building  built  of  boards  and  fixed  the  premium  at  the  rate  demanded  on 
brick  buildings  there  being  no  tariff  for  value  for  board  buildings.  The  words 
"  boards  "  was  so  badly  written  that  it  was  difficult  to  decipher  it,  but  the 
character  of  the  building  was  designated  on  a  diagram  on  the  back  of  the 
application,  which  the  agents  were  instructed  to  mark  with  red  in  case  of  a 
brick,  and  black  in  case  of  a  frame  building.  In  this  case  it  was  in  black.  At 
the  head  office  the  word  intended  for  boards  was  read  "brick,"  and  the  policy 
issuetl  as  on  a  brick  building.  A  loss  having  occurred,  the  company,  under 
a  clause  in  the  policy,  caused  an  arbitration  to  be  had,  but  afterwards  refused 
to  pay  the  amount  awarded  to  the  insured,  claiming  that  by  reason  of  the 
error  in  the  policy  there  was  no  existing  contract  of  insurance. 

Held,  aflirming  the  judgment  of  the  court  below,  that  as  there  had  been  no 
misrepresentation  by  the  assui-ed,  and  no  mutual  mistake,  the  parties  were 
ad  ideh.  nd  the  contract  was  complete,  and  even  if  it  were  otherwise  the  com- 
pany could  not  set  n.p  this  defence  after  treating  the  contract  as  existing  by 
-the  reference  to  arbitration  under  the  policy. 
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By  tlio  17th  condition  in  c.  Ifi'i,  R.  S.  O.,  a  loss  is  not  payiible  until  80 
(lays  after  j.rnofs  of  loss  are  ^mt  in  uultss  otherwise  proviiled  by  stututo  or 
agreement  of  the  piirties. 

Held, /'(')•  Ritchie,  C.J.,  and  Fonvnier,  Henry  and  Gwynne,  J.T.,  that  this 
is  a  iiriviii'tie  accorded  to  tlie  company,  and  wiiile  the  time  may  be  further 
limited  by  agreement  it  cannot  be  extended. 

Per  Strong,  J. — That  a  variation  of  the  condition  by  inserting  a  clause  in 
the  policy  extending  the  time  to  ("0  days  is  not  a  variation  by  agreement  of  the 
parties,  nor  is  such  varied  condition  a  just  cr  reasonable  one. 

The  City  of  London  Fire  Insurance  Co.  y.  Smith.— xv.  (I'J. 

22.  Fire  insurance — Insurable  intciw^t — Mortgagee — Assignment 
of  policy. 

In  1877  T.  held  a  policy  of  insurance  on  his  property  which  he  mortgaged 
to  W.  in  IHSI,  and  an  endorsement  on  the  policy  which  had  been  annually 
renewed,  made  the  loss  payable  to  W.  In  18S2  T.  convoyed  to  W.  his  equity 
of  redemption  in  the  property,  and  a  few  months  after,  at  the  request  of  W., 
an  endorsement  was  made  on  the  policy  permitting  the  premises  to  remain 
vacant.  The  policy  was  renewed  each  year  until  ls8."),  wlien  all  the  policies 
of  the  insurance  company  were  called  in  and  replaced  by  new  policies,  that 
held  by  W.  being  replaced  by  another  in  the  name  of  T.,  to  which  \V. •objected 
anci  returned  it  to  the  agent  who  retained  it.  llie  premiums  were  paid  iiy  W. 
up  to  the  end  of  188G. 

Tlie  insured  premises  were  burned,  and  a  special  agent  of  the  company, 
having  power  to  settle  or  compromise  the  loss,  gave  to  W.  a  new  policy  in  the 
name  of  T.  having  the  vacancy  permit  and  an  assignment  from  T.  to  W. 
endorsed  thereon  and  containing  a  condition  not  in  the  olrl  policy,  namely,  that 
all  endorsements  or  transfers  were  to  be  authorised  by  the  office  at  St.  Jolm, 
N.  B.,  and  signed  by  the  general  agent  there.  The  company  having  refused 
payment,  an  action  was  brought  on  the  new  policy  against  them,  and  the  agent 
who  Ijrst  issued  the  policy  to  T.  was  joined  as  a  ilefendant,  relief  being  asked 
against  him  for  breach  of  duty  and  false  representations.  The  Supreme  Court 
of  Nova  Scotia  set  aside  a  verdict  for  the  plaintiff  in  such  action  and  ordered  a 
new  trial  on  the  ground  that  his  interest  was  not  insured  and  that  T.  had  no 
insurable  interest  to  enable  W.  to  recover  on  the  assignment.  On  appeal  from 
such  decision  to  the  Supremo  Court  of  Canada, 

Held,  reversing  the  judgment  of  the  court  belew,  20  N.  S.  Rep.  ■iS7,  that 
the  company,  having  accepted  the  premiums  from  W.  with  knowledge  of  the 
fact  that  T.  had  ceased  to  have  any  interest  fu  the  property,  they  must  be 
taken  to  have  intended  to  deal  with  W.  as  owner  of  the  property  and  the  con- 
tract of  insurance  was  complete. 

Present : — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Taschereau  and 
Gwynne,  JJ. 

Wyman  v.  Imperial  Insurance  Co. — Oct.  Uth,  1888— xvi.  715. 
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:2'-l  Fire  Innxircmr.e — Insii/rance  hi/  morfyagee — IntcreM  WHUred — 
Pnyment  tu  raorffjufjee — Svhroifdtlon. 

Mortfjiifjeea  of  roul  t:«tiito  iiiHiircil  tlie  iiiort^agcd  property  to  tlie  (ixteiit  of 
their  cliiiiii  tlioreoii  uiiiloi-  a  claiiHu  in  tlie  mortf^aj^u  by  which  the  iiiortj^ajior 
agreed  to  keep  the  proi)erty  insured  in  a  sum  not  less  than  the  uinoiint  of  the 
niorti,'iif^o,  and  if  he  failed  to  do  ho  that  the  niortf,'anoi!H  niij<lit  insure  it  and 
add  th(!  protninniH  paid  to  their  niort(^a<ic  debt.  The  policy  was  iKsiied  in  the 
nmriH  of  the  niortfja^or  who  paid  the  pretniuinH,  and  attached  to  it  was  a  con- 
dition that  whenever  the  company  should  pay  the  niortj^ajices  for  any  loss 
thereunder,  and  bIiouUI  claim  that  as  to  the  mortfjayor  no  liability  therefor 
existed,  said  company  slioilld  1)e  stihroj^ated  to  all  tin;  rij^hts  of  the  niortj^af^'ees 
under  all  securities  held  collateral  to  the  niorttjaj,'e  debt  to  the  extent  of  such 
paynient.  A  loss  liavin({  occurred  the  company  paid  the  inort^jaf^ees  the  sum 
iii><nred,  and  the  mort^jaijor  claimed  that  his  mortyat^o  was  dischar^'od  by  such 
paynient.  The  company  dis[)Uted  this  and  insisted  '.'.lat  they  were  subro^{ated 
to  the  rit^hts  of  the  mortya^'ees  under  the  said  condition.  In  an  action  to 
compel  the  company  to  give  a  dischart^e  of  the  niortj^af^e  ; 

Held,  pi'r  Fournier,  Taschereau  and  (iwynne,  JJ.,  that  the  insnrance 
effected  by  the  inortf;a^,'ees  mubt  be  held  to  have  been  so  effected  for  the  benefit 
of  tliM  mortf^a^^or  under  the  policy,  and  the  subroj,'ation  claus(i  which  was 
inserted  in  the  policy  without  the  knowledKe  and  consent  of  the  niortf,'aKor 
could  not  have  the  effect  of  converting!  the  policy  into  one  insurinj;  the  interest 
of  Ihe  mort^^at'eea  alone;  that  the  interest  of  the  mortj^a^^ees  in  the  policy  was 
tl;.'  same  as  if  they  were  asHi;^nee8  of  a  policy  effected  with  the  mortyat^or  ; 
and  that  the  payment  to  the  niortf(af{eos  discharged  the  mortgage. 

Held,  also,  that  the  company  wore  not  justified  in  paying  the  mortgagees 
without  tirst  contesting  their  liability  to  the  mortgagor  and  establishing  their 
indemnity  from  liability  to  him  ;  not  having  done  so  they  could  not,  in  the 
pi-esent  action,  raise  any  questions  which  might  have  afforded  them  a  defence 
in  an  action  against  them  on  the  policy. 

'J'he  result  of  the  decision  of  the  Court  of  appeal  (15  Ont.  App.  R.  421) 
and  of  the  Divisional  Court  (11  O.  R.  322)  was  affirmed. 

Present : —Strong,  Fournier,  Taschereau  and  Gwynne  JJ. 

The  Imperial  Fire  Ins.  Co.  v,  Bull— June  14,  188<.).— xviii,  (VJ?. 

.24.  Fire  insurance — GonMruction  of  j^olicy — Asylitiii  for  insane 
— Main  ha  lid  iiuj — A  nnex. 

The  Asylum  for  the  Insane,  London,  consists  of  a  centre  building  contain- 
ing all  necessary  accommodation  for  patients,  etc.,  and  a  kitchen,  laundry,  and 
engine-room  built  of  brick  and  roofed  with  slate,  situate  some  fifty  feet  to  the 
rear  of  the  middle  of  the  centre  building,  and  connected  with  it  ty  a  passage 
or  covered  way  with  brick  walls  about  ten  feet  high  and  also  roofed  with  slate 
and  with  a  tramway  to  convey  food  from  the  kitchen  to  the  southern  portion 
of  the  centre  building.  A. policy  of  insurance  ugaiast  fire  insured  the  "  main 
building." 
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Held,  uttiriuiii({  the  ju<l»{ineiit  of  tlie  (^ourt  of  Appeal  fur  Oiitariu  aiul  uf 
tlu-  DiviHiuntil  Cuurt,  that  the  policy  covered  the  kitchen,  luutulry  and  engine- 
room. 

Present. — Hir  W.  J.  Uitchio,  (!..!.,  and  Ktronj;,  Fourniur,  Gwynne  and 
PatterHon,  J.F. 

/Etna  Ins.  Co.  v.  Attorney-General  of  Ontario— Juno  3,  IH'JO.— xviii.  707. 

25.  Evidence — Weight  of — Admissilnlity — GrouiulH  for  Hdininsiou 
urged  at  trial — New  <,a*ouiid8  cannot  lie  taken  (jn  a[)peal. 
iSVe  EVIDENCE,  r,l. 

2G.  Pul'wy — Dfscrijytion  ofiiremises — Referenrr  to  jihm — Variance 
— Falsa  clemonstnitio  non  nocet — Canvasser — Afjency. 

An  niHUranco  policy  descriijed  the  t^oodH  iiiHiired  as  stock,  conHistinf^  of 
dry  j^oods,  etc.,  while  contained  in  that  one  and  a  half  story  hiiildinj,'  cccu- 
pied  11.8  a  store-house,  said  hitildin^  shown  on  plan  on  back  of  ap|ilication 
H8  "  fi.'ud-hoiiHc,"  situiito  attached  to  wood-slied  of  assurci'i's  dwcllint;  house. 
The  plan  referred  to  had  been  made  by  a  canvasser  for  insiiranci.',  who  had 
obtained  the  ai>pIication,  and  the  building  on  said  plan  marked  "  feed-house," 
did  not  in  any  resptcl  conform  to  the  description  in  the  policy,  bnt  another 
building  thereon  answered  tiie  description  in  every  way  except  as  to  the 
designation  '•feed-house."  The  tjoods  insured  were  stored  in  this  latter 
buildinf.;  and  were  burnt.  The  company  refused  to  i)ay.  Hlle^;ing  breach  of  a 
condition  in  the  pohcy  that  no  imihuiimalile  nniterials  should  be  stored  on  the 
said  premises,  as  well  as  misdescription  of  the  building  containing  the  goods 
insiireil.  Ill  an  action  on  the  policy  it  appeare<l  that  a  barrel  of  od  was  in 
the  building  marked  "feud  house"  at  the  time  of  the  fire.  The  jury  fouml  a 
verdict  for  the  plaintiff  and  a  non-suit,  moved  for  j)uraiiant  to  leave  reserved, 
■was  refused  by  the  full  cc'trt  (the  Supreme  Court  of  New  I'runswick). 

Held,  that  the  non-suit  was  rightly  refused  ;  that  it  was  evident  that  the 
building  in  which  the  goods  were  stored  was  that  intended  to  be  described  in 
the  policy;  tliat  the  Iiuilding  marked  "  feed-lujuse"  being  detached  from  that 
in  wliicli  the  goods  weri-  was  a  suitable  place  for  storing  oil,  whii-l',  therefore, 
was  not  a  breach  of  the  condition  ;  that  the  case  was  c  proper  one  for  the 
application  of  the  ma.xim  /hIm  di'inoiiKtrafio  nun  uncut,  but  if  not  the  matter 
was  one  for  the  jury  who  had  pronounced  upon  it. 

Held,  further,  that  the  canvasser  who  secured  the  application  could  not 
be  regarded  as  agent  of  the  assured,  but  was  the  agent  of  the  company  which 
was  bound  by  his  acts. 

Guai'dian  Ins.  Co.  y.  Connely.— xx.  208- 

27.  Insurahle  interest — Property  in  (joods — Construction  of  agree- 
ment— Statement  in  application — Warranty  or  representa- 
tion— Breach  of  condition — Evidence. 

By  a  contract  in  writing,  RI.  agreed  to  cut  and  store  a  certain  quantity 
and  description  of  ice,  the  said   ice   houses  and  all  implements   to  be  the 
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property  of  P.,  who  aftor  tho  completion  of  the  contract  was  to  convoy  same  to 
M. ;  the  ice  was  to  bo  delivcrcl  by  >I.  on  board  vi'sselH  to  bo  sent  by  I',  durint; 
certain  nionthn  ;  1'.  waH  to  l)o  hablj  to  accoiit  anil  pay  for  only  j^ond  incrchiint- 
able  ice  delivered  and  utored  an  a({reed.  Tlio  property  on  which  the  buililin»{H 
for  storinji  waiil  ice  wen;  Hitiiato  wan  leased  ti)  V.  by  tho  owner,  the  leaHo 
containin){  a  covenant  by  the  owner  to  grant  a  renewal  to  M.  A  bill  of  nalo 
waH  niHile  by  M.  to  a  third  party  of  tlie  buildiii^st  on  said  land.  M.  elfected 
iiiHurance  on  the  whole  stock  of  ico  stored,  and  in  his  application  to  tho  ({Uob- 
tion,  "dneu  the  property  to  be  insured  belon)^  exclusively  to  ap[ilicant,  or  is  it 
held  in  trust  or  on  commission,  or  as  mol•tl!a^;eo ';"  lie  answi/rod,  "  yes,  to 
applicant."  The  ap[>licati(jn  contained  a  dudaration  that  the  same  wasa  junt, 
full  and  true  expoHitioii  of  all  the  facts  and  circumstances  in  ret^ard  to  the 
condition  of  the  property  ho  far  us  known  to  the  applicant  and  so  far  as 
material  to  the  risk,  and  it  was  to  form  the  basis  of  tho  liability  of  tho 
company. 

The  property  insured  was  destroyed  by  fire  and  payment  of  the  insurance 
was  refused  on  the  j,'rouiid  that  the  property  beIon>,'ed  to  P.  and  not  to  M.  In 
an  action  on  the  policy,  the  tlofendaiits  endeavoured  to  prove  that  other  insur- 
ance on  the  same  property  had  been  effected  by  P.,  and  set  up  a  condition  in 
tho  policy  that  in  sucli  case  the  company  should  only  bo  liable  to  pay  its  rate- 
able proportion  of  the  loss.  This  condition  was  not  pleaded,  and  the  policies 
to  P.  were  not  produced,  nor  tho  terms  of  his  insurance  proved.  Evidence 
was  Riven,  subject  to  objection  as  to  its  admissibdity,  that  P.  had  effected 
insurance  to  cover  advances  made  to  M.  on  the  ice,  and  had  been  paid  his  loss. 
The  plaintiff  obtained  a  verdict  for  the  full  amount  of  his  policy,  which  was 
affirmed  by  the  Supremo  Court  of  Now  ]]runswick  in  Ikihc. 

Held,  aftirmin^i  the  decision  of  the  Court  below,  that  the  whole  property 
in  the  ice  insured  was  in  M. ;  that  the  clause  in  the  a^jreemont  statinj}  that  the 
ice  houses  and  implements  were  to  be  the  property  of  P.  meant  that  the  build- 
inf^s  and  implements  only  were  to  pass  to  1*.,  as  he  was  to  convey  tho  property 
vested  in  him  by  the  aj^rcement  to  M.  on  completion  of  tlie  contract,  anil  could 
iKjt  so  cniivey  the  ice  which  M.  was  to  deliver  on  board  vessels,  which  he  could 
not  do  unless  it  was  his  property. 

Held,  further,  that  the  declaration  in  the  application  did  not  makf  M. 
pledf^e  himself  to  the  truth  of  the  statements  therein  absolutely,  but  only  so 
far  ay  known  to  liim  and  as  material  to  the  risk,  and  questions  of  materiality 
and  knowledge  were  for  the  jury,  who  found  them  in  favour  of  M. 

Held,  also.  Strong,  J.,  dissenting,  that  the  declaration  was  not  a  warr.uity 
of  the  truth  of  tlie  statements,  but  a  mera  collateral  representation. 

Per  Strong,  J. — It  was  a  warranty,  but  as  it  was  confined  to  matters 
within  the  knowledge  of  M.  and  material  to  the  risk  the  result  was  practically 
the  same. 

Held,  as  to  the  further  insurance,  tliat  the  condition  should  have  been 
pleaded,  but  if  available  without  plea  it  was  not  proved  ;  what  evidence  was 
given  should  not  have  been  received. 
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I'cr  Str<>ii;{,  J.— It  wtiH  nut  hIiowii  tliat  P. 'a  iniurnuco  was  on  tlie  ice  insured 
by  M.,  who  was  not  liiimul  to  deliver  any  gpeciflo  ice  under  tiie  contract. 

Per  Owynne,  J.— Tlie  daniaKCH  Bhould  be  reduced  by  thu  amount  recolvod 
by  P. 

North  BriUsh  and  Mercantile  Insurance  Company  v.  McClellan.— xxi.2H8. 

Insurance,  Life — Mintnke  us   ^>  (inunrnt   insavd — Premhim, — 
I'arul  trideiice. 

Action  to  recover  tlio  anioiint  of  a  policy  of  iiidunuico  issiiud  by  the 
apiiiilliintH  for  tho  Hiim  of  S'J.OOO,  payiiblo  at  the  death  of  tiio  reHpoudont,  or 
at  tlio  expiration  of  fi><lit  yeai-'i,  if  ho  nliould  live  till  that  time.  'J'he  [jrciuiuiu 
mentioned  in  thu  j  olicy  was  tho  sum  uf  Jl'i-i.il,  to  be  [)aid  annually,  i)artly  in 
caHh  and  partly  by  thu  respondent's  notes.  Tho  appellantH,  by  their  ple.i, 
allot;ed  that  tlie  iiism'ance  had  been  effected  for  ■?!, ()()()  only,  mid  that  tlio 
policy  had  by  mistake  been  iHsued  for  $2,(t00;  that  as  soon  as  the  mistake 
hail  been  discovered  they  had  offered  a  policy  for  91,000,  and  that  previous 
•  to  tho  institution  of  tho  action  they  had  teiuloi-cd  to  the  respondent  the  sum 
of  ;J.h;1'2.'.)7,  bein^  the  amount  due,  which  sum,  with  5'J'').15  for  costs  (which  had 
not  been  tendered)  they  brought  into  court.  Sinco  October,  IrtfVj,  when  a  new- 
policy  was  offered,  tho  premiums  wore  paid  by  tho  respondent  and  accepted  by 
the  appellants,  under  an  aj^reemeiit  that  their  rights  would  not  thereliy  bo  preju- 
diced, and  that  they  would  abide  by  the  decision  of  the  courts  of  justice  to  be 
obtained  after  the  insurance  should  have  become  duo  and  payable.  Parol 
evidonco  was  given  to  show  how  tho  nnstako  occurroil,  and  it  was  established 
that  tho  premium  paid  was  in  accordance  with  tho  company's  rates  for  a 
*1, 000  policy. 

Held,  that  the  insurance  effected  was  for  $1,00<J  only  and  that  the  policy 
had  by  mistake  been  issued  for  ^2,000. 

Tho  /Etna  Life  Insurance  Co.  v.  Brodie.— v.  1. 

2.  Policy— :J7  V.  c.  So  (0.)~W'tnt  of  seal— Fraud— Ph',,ding.^— 
Foiver  of  con  lis  of  eqiutij. 

The  sevcntli  section  of  the  statute  incorporating  the  appellants,  fl?  V.  c.  8.5 
(Out.),  after  specifying  tho  powers  of  tlie  directors  enacts  as  follows  :  "  but  no 
contract  shall  be  valid  uule.ss  made  under  the  seal  of  tho  company,  and  signed 
by  the  president  or  vice-president,  or  one  of  the  directors,  and  countersigned. 
1  y  tho  iiuxnager,  except  tho  interim  receipt  of  the  company,  which  shall  bo 
binding  upon  tho  company  on  such  conditions  as  may  thereon  bo  printed  by 
direction  of  the  board." 

J.  E.  W.  brought  an  action  to  recover  tho  amount  of  a  policy  issued  by  the 
appellants  in  fivou    of  her  father. 

The  policy  sued  on  was  on  a  printed  form  and  had  the  attestation  :  "In 
witness  whereof,  the  London  Life  Insurance  Company,  of  London,  Ont.,  have 
caused  these  presents  to  bo  signed  by  its  president,  and  attested  by  its  fecre- 
tary,  and  delivered  at  tho  head  office  in  the  city  of  London,  etc." 

CAS.  DIO. — 2i 
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To  a  plea  that  the  policy  sued  on  was  not  sealed,  and,  therefore,  not  bind- 
ing on  the  appellanta,  the  plaintiff  replied  on  equitable  grounds,  alleging  that 
the  defendants  accepted  the  deceased's  application  for  insurance,  and  that  the 
policy  was  issu'."!  and  acted  upon  by  all  as  a  valid  policy,  bat  the  seal  was 
inadvertently  omitted  to  be  affixed,  and  claiming  that  the  defendants  should  be 
estopped  from  setting  np  the  absence  of  the  seal,  or  ordered  to  affix  it. 

He'd,  affirming  the  judgment  of  the  Court  of  Appeal,  that  the  setting  up 
■of  "  the  want  of  a  seal,"  as  a  defence  was  a  fraud  which  a  court  of  equity 
could  not  refuse  to  interfere  to  prevent,  without  ignoring  its  functions  and  its 
duty  to  prevent  and  redress  all  fraud  whenever  and  in  whatever  shape  it 
appears ;  and  therefore  the  respondent  was  entitled  to  the  relief  prayed  as 
founded  upon  the  facts  alleged  in  her  equitable  replication,  llitchie,  C.J.,  and 
Taschereau,  J.,  dissenting. 

London  Life  Insurance  Co.  v.  Wright— v.  4G6. 

3.  Insurable  interest — Transfer  —  Wager  jjMcy  —  Payment   of 

2}remhims. 

G.  applied  to  respondents'  agent  at  Quebec  for  an  insurance  on  his  life, 
and  having  undergone  medical  examination,  and  signed  and  procured  the 
usual  papers,  which  were  forwarded  to  the  head  office  at  New  York,  a  policy 
was  returned  to  the  agent  at  Quebec  for  delivery.  G.  was  unable  to  pay  the 
premium  for  some  time,  but  L.,  at  the  request  of  the  agent  at  Quebec,  who 
had  been  entrusted  with  a  blank,  executed  an  assignment  of  the  policy,  paid  the 
premium  and  took  the  assignment  to  himself.  Subsequently  L.  assigned  the 
policy,  and  the  premiums  were  thenceforth  paid  by  the  assignee.  Prior  to  G.'s 
death,  the  general  agent  of  the  company  enquired  into  the  circumstances  and 
authorized  the  agent  at  Quebec  to  continue  to  receive  the  premiums  from  the 
assignee. 

Held,  G  Wynne,  J.,  dissenting,  that  at  the  time  the  policy  was  executed 
for  G.,  he  intended  to  effect  a  bona  fide  insurance  for  his  own  benefit,  and,  as 
the  contract  was  valid  in  its  inception,  the  payment  of  the  premium  when 
made  related  back  to  the  date  of  the  policy,  and  the  mere  circumstance  that 
the  assignee,  who  did  not  collude  with  G.  for  the  issue  of  the  policy,  had 
paid  the  premium  and  obtained  an  assignment,  did  not  make  it  a  wagering 
policy. 

Yezina  v.  Tlie  New  York  Life  Ins.  Co.— vi.  B3. 

4.  Action  on  policy — New  trial — Setting  aside  verdict — S.  &  E. 

C.  A.  ss.  20,  22. 

See  JURISDICTION,  20. 

■6.  Executor  or  administrator,  action  by  —  Insurance  conipany, 

agent  of —  Evidence,  admissibility  of —  R.  S.  {N.  S.)  c.  96, 

s.  p. 

Action  on  a  policy  of  life  assurance.  The  defendants  alleged  in  one  of 
their  pleas  that  the  policy  was  never  delivered  to  the  assured,  or  to  anyone 
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on  his  behalf.  F.  A.,  the  a^ent  of  the  company,  wae  called  as  a  witness  at 
the  trial,  and  on  beinf;  questioned  as  to  conversations  between  himself  and 
the  assured,  the  evidence  was  objected  to,  and  rejected  by  the  judge  as  inad- 
missible under  the  R.  S.  (N.S.),  c.  96,  s.  41.  A  verdict  was  f^iven  for  the 
[)laintiff.  A  rule  nisi  to  set  aside  this  verdict  was  discharged  by  the  Supreme 
Court  of  Nova  Scotia,  2  Russ.  &  Ches.  570. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  court  below,  that  the  evidence  was  not  inadmissible  under  the  statute 
in  question,  and  should  not  have  been  withheld  from  the  jury.  Appeal 
allowed  with  costs,  and  new  trial  ordered. 

The  Confedepation  Life  Ass'n  of  Canada  v.  O'DonnelL— Feb.  11th,  1879. 


6.  Policy,  delivery  of — Not  count ersigned,  effect  of — Premium, 
proof  of  pdymevt  of — Delivery  of  iiolicy  insu^icient  — 
Escro^c. 

The  same  action  as  tlie  one  referred  to  in  the  preceding  case  (No.  5).  The 
facts  may  be  more  fully  stated  as  follows : 

On  an  action  on  a  policy,  the  appellant  company  claimed  that  the  policy 
was  never  delivered,  and  that  the  premium  had  never  been  paid,  and  that  it 
wiiH  not  a  perfected  contract  between  the  parties.  The  policy  was  sent  from 
Toronto  to  the  aj^ent  at  Halifax,  to  receive  the  premium  and  countersign 
the  policy  and  deliver  it  to  the  party  entitled.  The  agent  never  countersigned 
the  policy,  and  on  one  side  of  the  policy  the  following  memo,  .vas  printed  : — 

"  This  policy  is  not  valid  unless  countersigned  by ,  agent  at , 

countersigned  this day  of .  Agent."      The  agent, 

in  his  evidence,  said  he  delivered  the  policy  to  W.  O'D.  (the  party  assuring) 
not  couiitersigned  in  order  that  he  might  read  the  conditions,  and  swore  the 
premium  had  not  been  paid.  The  policy  was  found  among  W.  O'D.'s  papers 
after  his  death,  not  countersigned.  The  policy  was  dated  1st  October,  1872, 
and  the  first  premium  would  have  covered  the  year  up  to  the  1st  October,  1873. 
W.  O'D.  died  the  10th  July,  1873.  The  case  was  tried  before  McDonald,  J., 
without  a  jv'ry,  and  he  gave  judgment  in  favour  of  respondent  for  ?3,000,  the 
amount  of  the  policy,  and  this  judgment  was  confirmed  by  the  Supreme  Court 
of  Nova  Scotia. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  7/cr  Ritchie,  C.J. , 
and  Strong  and  Tascheraau,  JJ.,  (Founiie"  and  Henry,  JJ.,  dissenting),  that 
the  evidence  established  the  fact  that  the  policy  had  not  been  delivered  to 
the  assured  as  a  completed  instrument,  and  therefore  the  company  was  not 
liable. 

Per  Gwynne,  J. — That  the  instrument  was  delivered  as  an  escrow  to  the 
agent,  not  to  be  delivered  as  a  binding  policy  to  W.  O'D.  until  the  premium 
should  be  paid  and  until  the  agent  should  in  testimony  thereof  countersign 
the  policy,  and  that  there  was  no  sufficient  evidence  to  divest  the  instrument 
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of  its  original  character  of  an  escmc,  and  to  hold  tlie  defendants  bound  by  the 
instrument  as  one  completely  executed  and  delivered  as  their  deed. 
The  appeal  was  allowed  and  a. new  trial  ordered. 
Confederation  Life  Ass'n  of  Canada  y.  O'Donnell.— March  29,  18ii2— x.  92. 
^In  the  report  of  this  case,  Taschereau,  J.,  should  have  been  reported  as 
concurring  in  allowing  the  appeal,  and  the  date  of  hearing  should  have  been 
7th  November,  1881,  and  of  judgment  29th  March,  1882,  respectively.] 

7.  Condition  iv  policy — Not  to  he  valid  until  countersigned — 
Instructions  to  agent — Escrow — Admissibility  of  evidence 
— EntM'y  in  books  of  deceased — Xot  exclusively  against 
interest — New  trial. 

This  was  the  same  action  on  a  policy  of  life  insurance  as  the  one  referred 
to  in  the  preceding  cases  (No.  5  A'  C).  The  case  having  gone  to  trial  for  the 
third  time,  on  the  trial  the  learned  judge  admitted  in  evidence  an  entry  in 
the  books  of  his  father  made  by  the  deceased  holder  of  the  policy,  showing  a 
payment  to  the  agent  of  the  company  of  an  amount  equal  to  the  premium, 
which  the  evidence  showed  was  paid  by  money  given  to  deceased  by  his  father. 
He  also  admitted  the  evidence  of  the  agent,  who  had  since  died,  taken  at  a 
former  trial  of  the  cause,  to  the  effect  that  the  premium  was  not  paid,  and  that 
he  would  not  countersign  the  policy  until  it  v,'.isi  paid,  and  tliat  the  policy  was 
only  given  to  the  deceased  to  enable  him  to  examine  it,  and  not  as  a  duly 
executed  policy.  The  jury  found  a  verdict  for  the  plaintiff,  but  stated,  in 
answer  to  a  question  submitted  by  the  court,  that  the  agent  had  been 
instructed  not  to  deliver  the  policy  until  it  was  countersigned.  The  Supreme 
Court  of  Nova  Scotia  affirmed  the  verdict.  On  appeal  to  tlie  Supreme  Court 
of  Canada, 

Held,  per  Eitchie,  C.  J.  and  Gwynne,  J.,  that  the  policy  was  only  delivered 
to  the  agent  as  an  cscroiv,  and  as  it  was  never  dulv  executed  and  delivered  the 
company  wa^  not  liable. 

Per  Strong,  J. — That  the  memorandum  as  to  countersigning  was  not  a 
condition  of  the  policy,  and  the  plaintiff  was  not  barred  by  non-compliance 
with  its  terms  ;  but  the  evidence  of  the  entry  in  the  books  of  the  deceased  was 
improperly  admitted,  and  there  should  be  a  new  trial. 

Per  Fournier  and  Henry,  J  J. — That  the  policy  wps  properly  executed  and 
delivered,  and  as  there  was  sufficient  evidence  to  sustain  the  verdict  inde- 
pendent ol  the  evidence  alleged  to  have  been  improperly  admitted  at  the  trial, 
the  appeal  should  be  dismissed. 

Per  Henry,  J. — Under  the  present  practice  the  court  is  bound  to  uphold  a 
verdict  if  there  is  sufficient  legal  evidence  to  sustain  it  independently  of 
evidence  improperly  received,  and  cannot  take  into  consideration  the  effect  on 
the  jury  of  such  illegal  evidence.     Strong,  J.,  contra. 

The  court  being  thus  divided  in  opinion  a  new  trial  was  granted.  Opinions 
expressed  in  The  Conjederation  Life  Association  v.  O'Donnell,  (10  Can.  S.  C.  E. 
92),  adhered  to. 

Confederation  Life  Ass.  of  Canada  v.  O'Donnell.— xiii.  218. 
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8.  Memo,  on  margin  of  policy — Want  of  couiiterf^ignatare — Effect 

of — Condition  precedent . 

This  was  tlie  same  action  as  the  one  referred  to  in  Nos.  5.  C  and  7,  preced- 
ins.  where  tlie  facts  will  be  found  set  out.  The  case  having  again  gone  down 
for  trial,  evidence  was  given  of  the  payment  of  the  premium,  and  rebutting 
evidence  by  the  company  that  it  had  never  been  paid.  The  jury  found  that 
the  premium  was  paid  and  the  policy  delivered  to  the  insured  as  a  completed 
instrument,  and  a  verdict  was  entered  for  the  plaintiff  and  affirmed  by  the 
Supreme  Court  of  Nova  Scotia. 

Held,  affirming  the  judgment  of  the  court  below,  (21  N.  S.  Rep.  109),  Sir 
W,  J.  llitchie,  C.J. ,  and  Gwynne,  J.,  dissenting,  that  the  necessity  of  counter- 
signing by  the  agent  was  not  a  condition  precedent  to  the  validity  of  the 
p(jlicy,  and  the  jury  having  found  that  the  premium  was  paid  their  verdict 
should  stand. 

The  judgment  on  the  former  appeals  in  this  case  was,  on  this  point, 
substantially  adhered  to.  See  10  Can.  S.  C.  R.  92,  (Ante  No.  6),  and  13  Can. 
S.  C.  R.  218,  (Ante  No.  7). 

Present :  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Taschereau  and 
Gwynne,  JJ. 

Confederation  Life  Association  of  Canada  v.  U'Donnell. — 

Mar.  18,  1889.— xvi.  717. 

9.  Accident  policy — Condition — Voluntary  exposure  to  unneces- 

sary danger — Practice — Extendinq  time  for  appecding.     ^ 

The  plaintiff  (appellant)  brought  an  action  to  recover  upon  a  policy  of 
insurance  effected  by  tlie  respondents  upon  the  life  of  her  deceased  husband, 
J.  N.,  wlio  met  liis  death  during  the  currency  of  the  policy  from  being  run  over 
by  a  train  of  cars  upon  one  of  the  lines  of  the  Northern  Railway  through  the 
company's  yard  at  Toronto.  In  answer  to  the  plaintiff's  claim  the  respond- 
ents, amongst  other  defences,  by  their  fourth  plea  invoked  a  condition  to  whicli 
the  policy  sued  on  was  subject,  to  wit : — "  No  claim  shall  be  made  under  this 
policy  when  the  death  or  injury  may  have  happened  in  consequence  of  voluntary 
exposure  to  unnecessary  danger,  hazard,  or  perilous  adventure."  The  uncontra- 
dicted evidence  was  that  the  deceased  was  killed  by  the  tiain  coming  against 
the  vehicle  in  which  lie  was  driving  alone  on  a  dark  night  in  what  was  called  a 
network  of  railway  tracks  in  the  company's  station  yard  at  Toronto,  at  a  place 
where  there  was  no  roadway  for  carriages. 

Held,  affirming  the  judgment  of  the  court  below,  (7  Ont.  App.  R.  570),  that 
the  undisputed  facts  established  by  the  plaintiff  shewed  "that  the  deceased 
came  to  his  death  in  consequence  of  voluntary  exposure  to  unnecessary 
danger,''  and  thtt,  therefore,  respondents  were  entitled  to  a  non-suit. 

[In  this  case  the  Court  of  Appeal  for  Ontario  held  that  an  appeal  will  not 
lie  to  such  court  from  the  order  of  a  judge  of  that  court  extending  the  time  for 
appealing  to  the  Supreme  Court  of  Canada.    See  9  Ont.  App.  R.  54.] 

Neill  Y.  Travellers'  Ins.  Co.— 23rd  June,  1884.— xii.  55. 
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10.  For  benefit  of  another — Wager  itolicy — 14  Geo.  III.  c.  J4.S. 

The  statute  14  Geo.  III.,c.  l^t,  enacts  :  1.  That  uo  iiisurnnce  shall  Ijoinado 
by  any  person  or  persons,  bodies  politic  or  corporate,  on  the  life  or  lives  of 
any  person  or  persons  or  on  other  event  or  events  whatever  wherein  the 
person  or  persons  for  whose  use  or  benefit,  or  on  whos'>  account,  such 
policy  or  policies  shall  be  made,  shall  have  no  interest,  or  by  way  of  gaminj^  or 
watering;  and  that  every  insurance  made  contrary  to  the  true  intent  nud 
meaning  of  this  Act  shall  be  null  and  void  to  all  intents  and  jjurposes  whatso- 
ever. 2.  That  it  shall  not  be  lawful  to  make  any  policy  or  policies  on  tlie  life 
or  lives  of  any  person  or  persons,  or  other  event  or  events,  without  insertint;  in 
such  policy  or  policies  the  name  or  names  of  the  person  or  persons  interested 
therein,  or  for  what  use,  benefit,  or  on  whoso  account,  such  policy  is  so  made 
or  underwritten.  3.  That  in  all  cases  when  the  insured  hath  an  interest  in 
such  life  or  lives,  event  or  events,  no  greater  sum  shall  be  recovered  or  received 
from  the  insurer  or  insurers  than  the  amount  or  value  of  the  interest  of  the 
insured  in  such  life  or  lives,  or  other  event  or  events. 

Held,  afTirmin^  the  judf^mont  of  the  court  below,  that  this  statute  never 
was  intended  to  prevent  a  person  from  effecting  a  bona  fulti  insurance  on  his 
own  life,  and  making  the  sum  insured  payable  to  whom  he  pleases,  such 
insurance  not  being  "  by  way  of  gaming  or  wagering"  within  the  meaning  of 
the  first  section  of  the  Act. 

Held,  also,  that  section  2  of  the  said  Act  applies  only  to  a  policy  on  the 
life  of  another,  not  to  a  policy  by  a  man  on  his  own  life. 

North  American  Life  Ass.  Co.  v.  Craigen,— xiii.  278. 


11.  Aj)plication  for  'policy— Declaration   by    assured — Basis  of 
contract — Warranty — Misdirection. 

An  application  for  a  life  insurance  policy  contained  the  following  declara- 
tion after  the  applicant's  answers  to  the  questions  submitted: — "  1,  the  said 
George  Miller,  (the  person  whose  life  is  to  be  insured)  do  hereby  warrant  and 
guarantee  that  the  answers  given  to  the  above  questions  (all  wiiich  questions  I 
hereby  declare  that  I  have  read  or  heard  read)  are  true,  to  the  best  of  my 
knowledge  and  belief ;  and  I  do  hereby  agree  that  this^  pi'oposal  shall  be  the 
basis  of  the  contract  between  me  and  the  said  association,  and  I  further  agree 
that  any  misstatements  or  suppression  of  facts  made  in  the  answers  to  the 
questions  aforesaid,  or  in  my  answers  to  be  given  to  the  medical  e.xaminer, 
shall  render  null  and  void  the  policy  of  insurance  herein  applied  for,  and  forfeit 
all  payments  made  thereon.  It  is  also  further  agreed  that  should  a  policy  be 
executed  under  this  application,  the  same  shall  not  be  delivered  or  binding  on 
the  association  until  the  fir.st  premium  thereon  shall  be  paid  to  a  duly  author- 
ized agent  of  the  association,  during  my  lifetime  and  good  health.  I  (the  party 
in  whose  favour  the  assurance  is  granted)  do  also  hereby  agree  that  this 
proposal  and  declaration  shall  be  the  basis  of  the  contract  between  me  and  the 
said  association." 
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Held,  aflirminR  the  jmltjment  of  the  court  below,  that  thia  waa  not  » 
warranty  of  tlie  absohito  truth  of  the  answers  of  the  applic  int,  but  tliat  the 
wliolo  clechii-ation  was  qualitied  by  the  worcia  "  to  the  best  of  my  knowledge 
and  belief." 

At  the  trial  the  jury  were  chari^ed  that  if  there  was  wilful  iniarepreaenta- 
tion,  or  such  aa  to  mislead  the  company,  they  should  find  for  the  defendants, 
but  that  if  the  answers  were  reasonably  fair  and  truthful  to  the  best  of 
the  knowledj^o  and  belief  of  the  apijlicant,  their  verdict  should  be  for  the 
plaintiffs. 

Held,  a  proper  direction. 

Confederation  Life  Ass.  v.  Miller.— xiv.  330. 


12.  Life  Insurance — Deci(iratio7is  and  statements  in  application 

— Intemperate  habits — Increase  of  risk — Promissory  war- 
rant rj — Locas  standi — Art.  L'>-{,  C.  C. 

An  application  for  life  insurance  sif^ned  by  the  applicant  contained  in 
addition  to  the  question  and  answer,  viz.  : — Are  your  habits  sober  and  temper- 
ate? A.  Yes,  an  aj^reement  that  should  the  applicant  become  as  to  habits  so 
far  different  from  the  condition  in  which  he  was  then  represented  to  be  as  to 
increase  the  risk  on  the  life  insured,  the  policy  should  become  null  and  void. 
The  policy  stated  that  "  if  any  of  tlie  declarations  or  statements  made  in  the 
application  of  this  policy  upon  the  faith  of  which  this  policy  is  issued  shall  be 
found  in  any  respect  untrue,  in  such  case  the  policy  shall  be  null  and  void." 

On  an  action  on  the  policy  by  au  assi;{uee,  it  was  proved  that  the  insured 
became  intemperate  during  the  year  preceding  his  death,  but  medical  opinion 
was  divided  as  to  whether  his  intemperate  habits  materially  increased  the 
risk. 

Held,  on  the  merits  per  Ritchie,  C.J.,  and  Stron<;.  .T  ,  (Fournier  and  Henry, 
JJ. ,  cuiitra,)  that  there  was  sufficient  evidence  of  a  chan>,'e  of  habits  which  in 
its  nature  increased  the  risk  on  the  life  insured  to  avoid  the  contract. 

The  appellant's  interest  in  the  policy  was  as  assignee  of  Dame  M.  H.  B., 
the  wife  of  one  Charles  L.,  to  whom  the  ipaured  had  transferred  his  interest 
in  the  policy  on  the  27th  October,  1876. 

Held,  ;>t'r  Strong,  Taschereau  and  Gwynne,  JJ.,  that  the  appellant,  had  no 
Zooms  gtandi,  there  being  no  evidence  that  M.  H.  B.  had  been  authorized  by  her 
husband  to  accept  or  transfer  aaid  policy. 

Boyce  v.  The  Phoenix  Mut.  Life  Ins.  Co.— xiv.  723. 

13.  Deatli  caused  by  negligence  of  railway  company — Insurance  on 

life  of  deceased — No  reduction  of  damages  for. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  46. 
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14.  MaftKdcomjvinu — Bond  ()fm"rahership —  Wdi'i'diitij — Conceal- 
ment of  fad ^ — MIsHtatement. 

On  an  epplication  for  insurance  in  a  mutual  assessment  insurance  society 
the  iiiiplicant  duclarod  ami  warranted  that  if  in  any  of  tho  answers  there 
should  be  any  untruth,  evasion  or  concealment  of  facts,  any  bond  {^ranted  on 
such  application  should  be  null  and  void.  In  an  action  aijainst  the  company 
on  a  bond  so  issued,  it  was  shown  thut  the  insured  had  miHsta^d  the  date  of 
his  birth,  giving  tlie  19th  instead  of  the  '23rd  of  February,  183.").  as  such  date; 
that  he  had  given  a  alight  attack  of  apoplexy  as  the  only  disease  with  which 
he  had  been  afflicted,  and  the  company  ciMitended  that  it  was,  in  fact,  a  severe 
attack;  that  he  had  stated  that  he  was  in  "  perfect  health  '  at  the  date  of  the 
application,  which  was  claimed  to  be  untrue  ;  that  he  had  suppressed  the  fact 
of  his  being  subject  to  severe  bleeding  at  the  nose,  and  that  tlie  attack  of 
apoplexy,  which  he  had  admitted  occurred  five  years  before  the  applica- 
tion, had  in  fact  occurred  within  four  years.  The  trial  judge  found  that 
the  mi'sstatement  as  to  date  of  birth  was  immaterial,  as  it  could  not  have 
increased  the  number  of  years  on  which  the  premiums  were  calculated  ;  that 
the  attack  of  apoplexy  was  a  slight,  not  a  severe  attack ;  that  the  applicant  was  in 
"good"  if  not  "perfect"  health  when  the  application  was  made ;  that  the  bleeding 
at  the  nose  to  which  the  insured  was  subject,  was  not  a  disease  and  not  danger- 
ous to  his  health  ;  but  that  the  misstatement  as  to  the  time  of  the  occurrence 
of  the  attack  of  apoplexy  was  material,  and  on  this  last  issue  he  found  for  the 
society,  and  on  all  the  others  for  the  plaintiff.  The  court  I'n  banc  reversed  this 
decision  and  gave  judgment  for  the  plaintiff  on  all  the  issues,  holding  that 
as  to  the  issue  found  by  tne  trial  judge  for  the  society,  there  was  a  variance 
between  the  plea  and  the  application  which  prevented  the  society  from  taking 
advantage  of  the  misstatement.     On  appeal  to  the  Supreme  Court  of  Canada : 

Held,  Gwynne  and  Patterson,  JJ.,  dissenting,  that  the  decision  of  the 
court  en  banc,  20  N.  S.  Rep.  317,  was  right,  and  should  be  affirmed. 

Present: — Sir  W.  J.  Ritchie,  C.-T.,  and  Strong,  Fournier,  Taschereau, 
tGwynne  and  Patterson,  JJ. 

Mutual  Relief  Society  of  N.  S.  v.  Webster.— March  18th,  18S9— xvi.  718. 

15  AppUcation  for — Reference  to  application  in  policy — ^Yar- 
ranty — Misstatement — R.  S.  C.  c.  l-2Jf. 

The  bond  of  membership  in  an  insurance  society  insured  the  members 
holding  it  "  in  consideration  of  statements  made  in  the  application  herefor, 
etc.,  and  in  a  declaration  annexed  to  the  application  the  insured  agreed  that 
■the  bond  should  be  void  if  the  statements  and  answers  to  questions  in  the 
application  were  untrue. 

Held,  that  the  application  was  a  part  of  the  contract  for  insurance  and 
incorporated  with  the  bond. 

The  said  declaration  warranted  the  truth  of  the  answers  to  the  questions 
and  of  the  statements  therein,  and  agreed  that  if  any  of  them  were  not  true, 
full  and  complete,  the  bond  should  be  null  and  void.     One  of  the  questions  to 
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be  answered  was  ;  "  Have  you  ever  had  any  of  the  foUowinj?  diseases?  Answer 
ojipoaite  each  yes  or  no."  The  names  of  the  diseases  were  given  in  perpen- 
d.'juhir  cohimns,  and  at  the  head  of  eiich  ooliiinii  the  apphcimt  wrote  "  no," 
pla^iiiM  under  it  and  opposite  the  disease  named  marks  like  inverted  conimaa. 
On  the  trial  of  an  action  to  recover  the  insurance  on  a  bond  issued  pursuant 
to  tliis  application  it  was  found  tliat  the  applicant  had  had  a  disease  opposite 
to  wliicli  one  of  these  nnvrka  had  been  phiced. 

Held,  aftirming  the  judgment  of  the  court  below,  that  whether  the  ajipli- 

cant  intciuUd  this  mark  to  mean  '•  no"  and  tlius  deny  that  he  liad  had  such 
disease,  or  intended  it  as  an  evasion  of  the  question,  the  bond  was  void  for 
want  of  a  true  answer  to  the  question. 

[In  this  case  it  was  argued  that  the  Insurance  .Act,  R.  S.  C.  c.  124,  applied 
to  the  defendant  coinpany,  and  that  the  benefit  of  the  application  could  not  be 
claimed  as  it  was  not  contained  in  nor  endorsed  on  the  policy  as  reijuired  by 
sections  27  and  28  of  the  statute  ;  but  the  coart  did  not  consider  it  necessary 
to  determine  the  point.     Sfe  judgment  of  Gwynne,  J.,  at  p.  340] . 

Fitzrandolph  v.  The  Mutual  Relief  Society  of  Nova  Scotia. -xvii,  H33. 

1 6.  Unco  r?  d  it  tonal  pollc}j — Mis  reji  rese  n  ta  Hon  s — Ejffct  <  \f — In  d  ica- 
tion  of  iKiyment — Return  of  premium — Additional  partiea 
to  a  mit—R.  S.  C.  c.  124,  ^s.  ir  cC-  )>S—Arts.  24S7,  Q^SS, 

35SJ,  a  a 

An  unconditional  life  policy  of  insurance  was  issued  in  favour  of  a  third 
party,  creditor  of  the  assured,  "  upon  the  representations,  agreements  and 
and  3tipnlation8  "  contained  in  the  application  for  the  policy  signed  by  the 
assured,  one  of  which  was  that  if  any  misrepresentation  was  made  by  the 
applicant,  or  untrua  answers  given  by  him  to  the  medical  examiner  of  the 
company,  the  premiums  paid  would  become  forfeited  and  the  policy  be  null 
and  void.  Upon  the  death  of  the  assured,  the  person  to  whom  tiie  policy  was 
made  payable  sued  the  company,  and  at  the  trial  it  was  proved  that  the 
answers  given  by  the  applicant  as  to  his  health  were  untrue,  the  insurer's  own 
medical  attendant  stating  that  insured's  was  a  life  not  insurable. 

Held,  1st,  that  the  policy  was  thereby  made  void,  ah  initio,  and  the  insurer 
could  invoke  such  nullity  against  the  person  in  whose  favour  the  policy  was 
made  payable,  and  was  not  obliged  to  return  any  part  of  the  premium  paid. 

2nd,  that  the  statements  constituting  the  misrepresentations  being  referred 
to  in  express  terms  in  the  body  of  the  policy,  the  provisions  of  ss.  27  &  28, 
R.  S.  C.  c.  124,  could  not  be  relied  on  to  validate  the  policy,  assuming  such 
enactments  to  be  intra  vires  of  the  Parliament  of  Canada,  which  point  it  was 
not  necessary  to  decide. 

3rd,  that  the  indication  by  the  assured  of  the  person  to  whom  the  policy 
should  be  paid  in  case  of  death,  and  the  consent  by  the  company  to  pay  such 
person,  did  not  effect  novation  ;  Art.  1174,  C.  C,  and  the  provisions  contained 
iu  Art.  1180,  C.  C.  are  not  applicable  in  such  a  case. 
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It  JH  too  Into  to  I'liiae  an  objection  for  tlie  HrHt  time  on  the  iirf^iinieiit  before 
the  Huprenie  Court  that  the  le^al  repreacntativca  of  the  aasiired  were  not  made 
parties  to  the  cause. 

Venner  v.  Sun  Life  Insurance  Co.— xvii.  8U4. 

17.  Dojiosifc  l)y  insuninw  coinpimy  in    l».iiik   niKlcr  pnn'iHiouH   of 

Insurance  Act,  H.  S.  C.  c.  I'H — -Insolvcticy  of  hunk — C'laim 
of  Crown  to  j>riority  over  otlier  creditors. 

Sec  CROWN,  21. 

18.  AcctiJcDf   Insurance — Immediate   notice  of  detith — Wnii'er — 

Exfci'iHil  Injur iei^  lu-otfuriiit/  frj/slpeldf^ — Proxlmaff  or  sole 
cause  of  <lc((th. 

An  ucciilent  policy  iasuod  by  tlio  aijpelhuitsi,  wa^i  payable  in  case,  inter 
iilia,  "  the  bodily  injuries  alono  shall  have  occasioned  death  within  ninety 
days  from  the  happonin^  tliereof,  and  provided  that  tlio  inwiiranco  shoidd  not 
extend  to  hernia,  etc.,  nor  to  any  boilily  injury  happening;  direutly  ov  indirectly 
in  consequence  of  disease,  nor  to  any  death  or  disability  wliich  may  have  been 
caused  wholly  or  in  part  by  bodily  intiriiiities  or  disease,  exiHtirij^  prior  or  sub- 
seijuent  to  the  dato  of  this  contract,  or  by  the  taking  of  poison  or  by  any 
surgical  operation  or  medical  or  mechanical  treatment,  nor  to  any  ca^/e  except 
where  the  injury  aforesaid  is  the  proximate  or  sole  cause  of  the  disability  or 
death." 

The  policy  also  provided  that  in  the  event  of  any  accident  or  injury  for 
which  claim  may  be  .nade  under  the  policy,  immediate  notice  must  be  ^iven 
in  writing,  addressed  to  the  manager  of  the  company  at  Montreal,  stating  full 
name,  occupation  and  address  of  the  insured,  with  full  particulars  of  the 
accident  and  injury  ;  and  failure  to  give  such  immediate  written  notice,  shall 
invalidate  all  claims  under  the  policy. 

On  the  2l8t  March,  188G,  the  insured  was  accidentally  wounded  in  the  leg 
by  falling  from  a  verandah,  and  witliin  four  or  five  days  the  wound  which 
appeared  at  first  to  be  a  slight  one  was  complicated  by  erysipelas,  from  which 
death  ensued  on  the  lUth  of  April  following. 

The  local  agent  of  the  company  at  Simcoe,  Ontario,  received  a  written 
notic3  01  tlie  accident  some  days  before  the  death,  but  the  notice  of  the 
accident  and  death  was  only  sent  to  the  company  on  the  "iOth  April,  and  the 
notice  was  only  received  at  Montreal  on  the  1st  of  ]\Iay.  The  manager  of  the 
company  acknowledged  receipt  of  proofs  of  death  wliich  were  subsequently 
Bent  without  complaining  of  want  of  notice,  and  ultimately  declined  to  pay 
the  claim  on  the  ground  that  the  death  was  caused  by  disease,  and  therefore 
the  company  could  not  recognize  their  liability. 

At  the  trial  there  was  conflicting  evidence  as  to  whether  the  erysipelas 
resulted  solely  from  the  wound,  but  the  court  found  on  the  facts  that  the 
erysipelas  followed  as  a  direct  result  from  the  external  injury.  On  appeal  to 
the  Supreme  Court : — 
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Held'  reverHin({  the  ju(1>{iiient  of  the  court  below^  Fouriiier  and  Patteraon,, 
.1.1. ,  (liscoiitiii^',  that  tliu  C()iu|)niiy  hud  not  received  Hiinicioiit  notice  of  the 
dentil  to  Htvtisfy  tlie  reciiiirenicnts  of  tlie  (lolicy,  and   ihat  by  declining  to  pay 
llie  ohiim  on  otiier  ^roundH  tliere  had  l>eeu  no  waiver  of  any  objection  wliiciv 
they  liad  a.  rii^iit  to  ur^^u  in  thiu  regard. 

I'er  Stronji,  t'ournicr  and  I'atteiHon,  .I.f.,  tliat  tlio  external  injury  was  tlie< 
proximate  or  Hi>ie  cauHe  of  death  witliiii  the  nieaidnv!  of  tlie  i)oiicy. 

Accident  Insurance  Company  of  North  America  v.  Young  — xx.  280. 

19.  Assessment  of  Life  A.sHuranoe  Co. — Stiitntovy  form  of  statemenfc 
to  asHcHHors — Depurturo  from  hy  a<;eut — ."^2  V.  c.  27,  s.  12.5- 
(N.B.).  sjii.  G74.. 

See  ASSESSMENT  AND  TAXES,  27. 

Insurance,  Marine. —  Wurrantu — "  Vessel  to  (jo  oiU  in  toiv" — 
Construct  tun  of. 

Tlie  appellants  issued  a  marine  policy  of  insurance  at  Toronto,  dated  the 
28th  November,  1875,  insurint;  in  favour  of  the  respondent  ^3^)00  upon  acar^^o• 
of  wood  Roods  laden  on  board  of  the  barque  "  Emijjrant,"  on  a  voyajie  from 
(Quebec  to  Greenock.  The  policy  contained  the  followintj  clause: — "J.  C,  as. 
Well  ill  his  own  name  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  and  persons  to  whom  the  same  doth,  may  or  shall  appertain,  in  part  or 
in  all,  doth  make  insurance  and  cause  three  thousand  dollars  tobe  insured,  lost, 
or  not  lost,  at  and  from  Quebec  to  Greenock,  vessel  to  go  out  in  tow."  The 
vessel  was  towed  from  her  loadin^^  berth  in  the  harbour  into  the  middle  of' 
the  stream  near  Indian  Cove,  which  forms  part  of  the  harbour  of  Quebec,  anck 
was  abandoned  with  carj^o  by  reason  of  the  ice  four  days  after  leaving  the- 
harbour  and  before  reaching  the  Traverse. 

Held,  Fournier  and  Henry,  JJ.,  dissenting,  that  the  words  "  from  Quebec 
to  Greenock,  vessel  to  go  out  in  tow,"  meant  that  she  was  to  go  out  in  tow 
from  the  limits  of  tlie  harbour  of  Quebec  on  said  voyage,  and  the  towing  from 
the  loading  berth  to  another  part  of  the  harbour  was  not  a  compliance  with  the 
warranty. 

Per  Ritchie,  C.J. — The  question  in  this  case  was  not,  if  the  vessel  had 
gone  out  in  tow,  how  far  she  should  have  been  towed  in  order  to  comply  with 
the  warranty,  the  determination  of  this  latter  question  being  dependent  ow 
several  considerations,  such  as  the  lateness  of  the  season,  the  direction  and. 
force  of  the  wind,  and  the  state  of  the  weather,  and  possibly  the  usage  and 
custom  of  the  port  of  Quebec,  if  any  existed  in  relation  thereto. 

Per  Gwyiine,  J. — The  evidence  established  the  existence  of  a  usage  to  tow- 
down  the  river  as  far  as  might  be  deemed  necessary,  having  regard  to  the  state 
of  the  wind  and  weather,  sometimes  beyond  the  Traverse,  but  ordinarily  at  the- 
date  of  the  departure  of  the  plaintiff's  vessel  at  least  as  far  as  the  Traverse. 

The  Provincial  Ins.  Co.  of  Canada  v.  Connolly.— v.  258.. 
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"2.     J'')liri/ — Tutiil  loss — Sdlf  In/  mastrr — Xntlrr  of  (ihandiniiiKJiif, 

T.,  rt'BiioMilont,  was  the  owner  of  a  vussui  calluil  the  "  Susuii,"  insured  for 
tSOO  uiuler  u  valued  time  policy  of  marine  inauranco,  underwritten  by  O., 
the  apiii'llant  and  others.  Tiie  veasiel  wan  HtraiuU'(l  and  sold,  and  T.  broujjht 
an  action  ii>{ain»t  G.  to  recover  hh  for  a  total  loss.  From  the  evidetico,  it 
ainjoared  that  the  veasel  stranded  on  the  (5th  July,  1870,  near  Port  George,  in 
the  county  of  Anti^oiiish,  adjoining  the  county  of  Guysboro',  N.  H.,  wlmro  the 
owner  n'HJded.  The  master  etnijloyed  surveyors,  and  on  their  recommenda- 
tion, conlirmed  by  the  judgment  of  the  manter,  the  vessel  was  advertised  for 
saloon  the  following  day,  and  sold  on  the  11th  .Tuly  for  UIO').  The  captain 
did  not  ^ive  any  notice  of  abandonment  and  did  not  endeavour  to  ^et  off  the 
vessel.  The  purchasers  immediately  not  the  vessel  oflf,  etc.,  had  her  made 
ti>;ht,  a;.d  taken  to  Pictou  and  repaired,  and  they  afterwards  used  her  in 
trading,'  and  carryinj^  passen^jers. 

Held,  on  appeal,  that  the  sale  by  the  master  w.as  not  justifiable,  and  that 
the  evidence  failed  t<j  show  any  excuse  for  the  master  not  commimicatin;;  with 
his  owner  so  as  to  roijuire  him  to  n'lve  notice  of  abandonment,  if  he  intended 
to  r-'ly  upon  the  loss  as  total. 

I'll-  Gwynne,  J. — It  is  a  point  fairly  open  to  cu'iuiry  in  a  court  of  appeal, 
whether  or  not,  as  in  the  present  cas9,  the  inferences  drawn  from  the  evidence 
by  the  judf^e  who  tried  the  case  without  a  jury,  ware  the  reasonable  and  proper 
inferences  to  be  drawn  from  tbe  facts. 

Gallagher  v.  Taylor.— v.  303. 

3.  Policy,  condition  in,  oh  to  defuvM  in  payment  of  preniiitni, 
effect  of — Premium  note,  guarantee  of,  in  case  of  insolvency 
— Condition  precedent — Reference  to  arbitration — Atvard, 
effect  of. 

W.  ct  III.  effected  in  A.  M.  Ins.  Co.,  a  policy  of  insurance  on  a  ship.  The 
policy  among  other  clauses  contained  the  following:  "In  case  the  premium,  or 
tho  note,  or  oMier  obligation  given  for  the  premium,  or  any  part  thereof, 
should  be  not  paid  when  due,  this  insurance  shall  bo  void  at  and  from  such 
default ;  but  the  full  amount  of  premium  shall  be  considered  as  earned,  anJ 
i'l'.Ul  be  payable,  and  the  insurer  shall  be  entitled  to  recover  for  loss  or  damaga 
which  may  have  occurred  before  such  fault.  Should  the  person  or  any  of  the 
persons  liable  to  the  company  for  the  premium,  or  on  any  note  or  obligation 
given  therefor,  or  any  part  thereof,  fail  in  business,  or  become  bankrupt  or 
insolvent  before  the  time  for  payment  has  arrived,  this  insurance  shall  at  once 
i)ecome  and  be  void,  unless  and  until  before  loss  the  premium  ba  paid  or  featia- 
factorily  secured  to  the  company."  There  was  also  in  the  policy  an  arbitra- 
ti.ju  clause,  by  which  arbitrators  were  to  decide  any  difference  which  might 
arise  between  tbe  company  and  the  insured  "as  to  the  loss  or  damage,  or  any 
other  matter  relating  to  the  insurance,"  in  accordance  with  the  terms  and 
conditions  of  the  policy  and  the  laws  of  Canada,  and  the  obtaining  of  the 
-decision  of  the  arbitrators  was  to  be  a  condition  precedent  to  the  maintaining 
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of  an  action  by  the  insurecl  u}{Ainiit  tlio  company.  W.  I't  al.  ^avo  a  iiromiHSory 
noto  for  the  proiniuni,  wliicli  was  not  yet  dno  when  they  became  inaulvent; 
and  C,  tlio  ruMponileiit  was  appuintud  anHit^neu.  A  guarantee  wan  then  ^iven, 
and  accepted  by  the  company  aa  b  satiafactory  Hicurity  ^or  the  premium. 
The  noto  buoamo  duo  on  thu  JJOth  September,  ln7H,  and  was  nut  paid,  l)ut 
remained  overiluo  and  unpaid  at  the  date  of  Iosh,  on  tiio  TJlli  October,  1H7H. 
After  the  loss  tiie  matters  in  diapntu  arisini^  ont  of  the  policy  were  submitted 
to  three  arbitrators,  wiio  awarded  S.l.TUD.'i'.t.  An  action  was  then  brought  on 
thu  pohcy,  tlio  dechinition  containiniij  a  count  on  tlie  awartl. 

Held,  atlirmin^  the  jud^'ment  of  the  court  below.  1.  That  the  premium 
having;,  on  tiio  inHolvcoy  of  the  in-iino ';,  boon  satisfactorily  ^,'uarantood  to  the 
company,  the  policy  was  thoroby  kept  in  full  force  an<l  ett'otit,  and  did  not 
become  void  on  non-payment  of  the  premium  noto  at  maturity.  (Strong,',  J., 
dissenting;,) 

2.  That  the  award  was  binding;  on  the  company,  the  question  as  to  the 
payment  or  default  in  payment  of  the  promium  beint{  a  difference  "  relating 
to  the  insurance"  within  the  meaning'  of  tho  policy,  and  tlio  award  not 
a))pearing  on  its  face  to  be  bad  from  any  mistake  of  law  or  othorwise. 

Anchor  Marino  Insurance  Co.  v.  Corbett.— ix.  73. 

4.    Pali  !i — Construction   of — Tradinj   voyarje  —  Insiinihle    in- 
ter'st. 

• 

The  respondents  (plaintiffs),  by  an  arraiii,'oment  with  M.,  who  had  char- 
tered the  schooner  "  Mabel  Claire  "  for  a  tradini^  voyage  from  Nova  Scotia  to 
Labrador  and  back,  wore  to  furnish  the  greater  part  of  the  cargo,  and  were  to 
have  complete  control  of  all  the  goods  put  on  board  the  vessel  until  it  should 
return,  when  the  return  cargo  was  to  be  ilispoaod  of  by  the  plaintiffs,  who  were 
to  pay  themselves  for  their  advance,  and  pay  over  any  balance  remaining  to 
S.  and  others.  In  trading  on  tho  voyage  S.  and  others  were  not  to  dispose  of 
any  goods  on  credit,  but  wore  to  bring  back  such  goods  as  they  could  not 
dispose  of,  so  as  to  obtain  a  return  cargo  in  lieu  thereof.  Tho  plaintiffs  put 
on  board  the  vessel  at  Halifax  merchandise  to  an  amount  exceeding  $0,000, 
and  after  having  done  so  and  upon  the  day  on  which  the  vessel  sailed  from 
Halifax,  effected  with  the  appellants  (defendants)  the  policy  sued  upon,  and 
an  extract  from  which  is  as  follows : — "  Rurasey,  Johnson  &  Co.  have  this  day 
effected  an  insurance  to  the  extent  of  $2,000,  on  the  undermentioned  property, 
from  Halifax  to  Labrador  and  back  to  Halifax  on  trading  voyage.  Time  not 
to  exceed  four  (1)  months,  shipped  in  good  order  and  well  conditioned  on  board 
the  schooner  "Mabel  Claire,"  whereof  Mouzar  is  master,  this  present  voyage. 
Loss,  if  any,  payable  to  Ramsey^  Johnson  Sc  Co.  Said  insurance  to  be  subject 
to  all  the  forms,  conditions,  provisions  and  exceptions  contained  in  the  policies 
of  the  company,  copies  of  which  are  printed  on  the  back  hereof.  Description 
of  goods  insured,  merchandise  under  deck,  amount  §2,000,  rate  5  per  cent., 
premium  $100,  to  return  two  (2)  per  cent.,  if  risk  ends  Ist  October,  and  no  loss 
claimed;  additional  insurance  of  $5,000,  warranted  free  from  capture,  seizure 
and    detention,  the    consequences  of    any  attempt    thereat."    Against   tho 
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lospondenta  right  to  recover  it  was  contended  that  they  were  merely  unp  lid 
vendors  and  had  no  insurable  interest,  and  that  goods  previously  put  on  board 
at  Liverpool,  N.  S.,  were  not  covered  by  this  policy,  and  that  it  was  not  to 
cover  the  return  cargo. 

Held,  affirming  the  judgment  of  the  court  below,  discharging  a  rule  ui«i 
to  set  aside  a  verdict  for  the  plaintiffs,  that  the  policy  covered  not  only  goods 
put  on  board  at  Halifax,  but  all  the  merchandise  under  decii  shipped  in  good 
order  on  board  said  vessel  during  the  period  mentioned  in  the  policy. 

Held,  also,  tliat  there  was  sufficient  evidence  to  show  that  the  plaintiff:) 
had  an  insurable  interest  in  all  the  goods  obtained  and  loaded  on  the  vessel. 

Herohants'  Marine  Insurance  Co.  v.  Rumsey.— ix.  577. 

5.  Voyarje  i^olicy — Mortgarjee  who  assigns  as  collateral  securifi/ 
has  an  insurable  interest — Total  loss — Right  to  recover — 
Notice  of  abandonment  by  mortgagee — Constructive  total 
loss. 

While  the  barque  "Charley"  was  at  Cochin,  on  or  about  the  12th  April, 
1879,  the  master  entered  into  a  charter  party  for  a  voyage  to  Colombo,  and 
tlience  to  New  York  by  way  of  Alippee.  The  vessel  sailed  on  the  22nd  April, 
187!i,  and  arrived  at  Colombo,  which  place  she  left  on  the  13th  May,  and  while 
on  her  way  to  Alippee  she  struck  hard  on  a  reef  and  was  damaged  and  put 
back  to  Colombo.  The  vessel  was  so  damaged  that  the  master  cabled  to  the 
ship's  husband  at  New  York  on  the  23rd  May,  and  in  reply  received  orders  to 
exhaust  all  available  means  and  do  the  best  he  could  for  all  concerned.  Tiie 
repairs  needed  v/ere  extensive  and  it  was  impossible  to  get  them  done  there, 
and  Bombay,  7 ,000  miles  distant,  was  the  nearest  port.  After  proper  surveys 
and  cargo  discharged,  on  the  10th  June,  the  vessel  was  stripped  and  the 
master  sold  the  materials  in  lots  at  auction.  On  tlie  21st  May  the  respondent, 
a  mortgagee  of  ^  in  the  vessel,  which  he  had  assigned  to  the  Bank  of  Nova 
Scotia  by  endorsement  on  the  mortgage,  as  a  collateral  security  for  a  pre- 
existing debt  to  the  Bank  of  Nova  Scotia,  being  aware  of  the  charter  from 
Cochin  to  New  York,  insured  his  interest  with  the  appellant  company,  the 
nature  of  the  risk  being  thus  described  in  the  policy  :  "Upon  the  body,  etc., 
of  the  good  ship  or  vessel  called  the  barque  '  Charley'  beginning  the  adventure 
(the  said  vessel  being  warranted  by  the  insured  to  be  then  in  safety),  at  and 
from  Cochin  via  Colombo  and  Alippee  to  New  York." 

To  an  action  on  the  policy  for  a  total  loss,  the  defendants  pleaded,  inter 
alia,  Ist,  that  the  plaintiff  was  not  interested ;  2nd,  that  the  ship  was  not 
lost  by  the  perils  insured  against ;  Srd,  concealment.  A  consent  verdict  for 
$3,206  for  plaintiff  was  taken,  subject  to  the  opinion  of  the  court  upon  points 
reserved  to  be  stated  in  a  rule  nisi,  and  upon  the  understanding  and  agreement 
that  everything  which  could  be  settled  by  a  jury  should,  upon  the  evidence 
given,  be  presumed  to  be  found  for  the  plaintiff. 

Held,  1st.  That  this  was  a  voyage  policy,  and  that  the  warranty  of  safety 
referred  entirely  to  the  oemnaeiicement  of  iihe  voyage  and  not  to  the  time  of 
the  insurance. 
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2nd.  Tlmt  the  fact  of  the  plaintiff  liavin^  assigned  his  interest  us  a  colla- 
teral security  to  a  creditor  did  not  divest  him  of  all  interest  so  as  to  disentitle 
him  to  recover. 

3rd.  That  the  vessel  in  this  case  bein^  so  injured  that  she  could  not  be 
taken  to  a  port  at  which  the  necessary  repairs  could  be  executed,  the  inort- 
Raf/jee  was  entitled  to  recover  for  an  actual  total  loss,  and  no  notice  of 
abandonment  was  necescary. 

Per  Strong,  J. — A.  mortj'agee,  upon  nivinfj  due  notice  of  abandonment,  is 
not  precluded  from  recovering;  for  a  constructive  total  loss. 

Anchor  Marine  Insurance  Co.  v.  Keith. — ix.  483. 


looted  or  constructive  total  loss,  what  constitutes — Notice  of 
abandonment  not  acceited  by  underwriters — Right  to 
abandon — S(de  by  master. 

C,  as  asaiRnee  of  \V.,  was  insured  upon  the  schooner  "  Jaiiie  R."  to  the 
amount  of  $2,000  by  a  voyage  policy.  On  the  14th  February,  1S7'.),  the  "  Janie 
R."  which  had  been  in  the  harbour  of  Shelbourne  since  the  7th  of  February, 
left  with  a  cargo  of  potatoes  to  pursue  the  voyage  described  in  the  policy,  but 
was  forced  by  stress  of  weatlier  to  put  back  to  Shelburne,  and  on  the  morning 
of  the  15th  she  went  ashore,  when  the  tide  was  about  its  height.  On  the  17th 
notice  of  abandoment  was  given  to  the  defendants  (appellants)  and  not 
accepted,  and  on  the  18th  the  master,  after  burvey,  sold  l)er.  The  next  day  the 
purchaser,  without  much  difficulty,  with  the  assistance  of  an  American  vessel 
that  was  in  the  harbour,  and  by  the  use  of  casks  for  floating  her  (appliances 
which  the  master  did  not  avail  himself  of),  got  her  off.  Tliere  was  no  evidence 
whatever  of  the  vessel  having  been  so  wrecked  as  to  have  been  worthless  to 
repair,  or  to  have  been  so  much  damaged  that  she  would  not  have  been  worth, 
after  having  been  repaired,  more  than  the  money  expended  for  that  purpose. 
The  vessel  afterwards  made  several  voyages,  and  was  sold  by  the  purchasers 
*or  $1,560.  In  an  action  brought  on  the  policy  against  the  defendant  company, 
tried  before  a  judge  without  a  jury,  a  verdict  was  given  in  favour  of  plaintiff 
for  $1,913.  which  verdict  was  sustained  by  the  Supreme  Court  of  Nova 
Scotia. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  courts  below,  1.  That  the  sale  by  the  master  was  not  justified  in  the 
absence  of  all  evidence  to  show  any  "  stringent  necessity  "  for  tlie  sale  after 
the  failure  of  all  available  means  to  rescue  the  vessel. 

2.  That  the  undisputed  facts  disclosed  no  evidence  whatever  of  an  actual 
total  loss,  and  did  not  constitute  what  in  law  could  be  pronounced  either  aa 
absolute  or  a  constructive  total  loss. 

Per  Strong,  J. — The  right  to  abandon  must  be  tested  by  the  condition  of 
the  vessel  at  the  time  of  action  brought,  and  not  by  that  which  existed  when 
uotioe  of  abandonment  was  given. 

Providence  Washington  Insurance  Co.  v.  Corbett. — ix.  256. 
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7.  Marine  insurance — Policy,  cancellation  of — Premium,  reten- 

tion of  portion  of. 

The  plaintiff's,  by  their  a;{eut3  in  Pictou,  insuretl  in  the  St.  Lawrence 
Insurance  Association,  of  which  defendant  was  tlie  broker  and  an  under- 
writer, the  sum  of  S'2,000  on  their  schooner  "Nimrod"  for  twelve  months.  In 
a  written  application  were  the  words,  '•  insurance  elsewhere  not  to  exceed 
S'2,000."  The  policy  was  afterwards  issued,  dated  25th  October,  1^70,  without 
any  reference  to  this  condition.  On  the  day  the  application  was  made  the 
plaintiffs  insured  a  further  sum  of  ft2,000  on  the  schooner  in  the  Mutual 
Insurance  Association  of  Pictou.  In  November  afterwards  another  sura  of 
?2,000  was  insured  in  the  Union  Marine  Insurance  Company  at  Halifax. 
After  all  these  insurances  had  been  effected,  the  schooner  proceeded  on  her 
voyage  and  was,  as  was  long  afterwards  ascertained,  abandoned  at  sea  as  a 
total  wreck  on  the  19tli  February,  lji71. 

On  the  20th  February,  1871,  the  defendants'  association,  none  of  the 
parties  having  had  any  intimation  of  the  loss,  cancelled  their  policy  on  account 
of  the  insurance  in  the  Mutual  Marine  Insurance  Company  at  Halifa.x, 
charging  the  plaintiffs  premium  up  to  that  date  and  remitting  the  portion  pay- 
able after  that  date. 

In  an  action  brought  on  the  policy,  the  Supreme  Court  of  N.  S.  directed 
judgment  to  be  entei'ed  for  defendants. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  court  below,  that  the  defendants  could  not  be  allowed  to  contend  that 
the  cancellation  operated,  not  from  the  20th  February,  1871,  up  to  which  date 
the  premium  was  charged,  but  from  November  previous.  Appeal  allowed 
with  costs. 

McDonald  y.  DoulL— 2ith  February,  1879. 

8.  Promissory  representation  in  apjylication — Coasting  voyages — 

Time  policy. 

The  policy  sued  on  was  a  time  policy  issued  on  a  slip  or  application  con- 
taining a  statement  in  these  words:  "Voyage  at  and  from  date  to  31st 
December,  coasting  principally  Canso  to  Halifax,  using  Prince  Edward 
Island  and  Newfoundland."  In  the  policy  the  exceptions  on  the  time  risks 
were  as  follows  :  "  Prohibited  from  the  River  and  Gulf  of  St.  Lawrence  and 
ports  in  Newfoundlaiid,  and  between  the  1st  November  and  Ist  May."  Sealing 
voyages  and  voyages  to  Greenland  and  Iceland  were  also  excepted,  and  "  not 
to  use  the  ports  of  Schooner  Pond,  Blockiiouse  Mines  and  Chimney  Corner, 
except  during  the  months  of  June,  July  and  August,  the  use  of  such  waters 
not  to  vitiate  this  policy,  except  during  the  time  such  waters  are  used."  The 
vessel  was  lost  on  a  Yoyage  from  Baltimore  to  St.  Tliomas. 

The  Supreme  Court  of  Nova  Scotia  held  that  notwithstanding  the  repic 
sentation  in  tiie  slip,  the  insured  was  justified  in  sailing  wherever  the  policy 
permitted,     (i  Euas.  &  Geld.  50). 
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On  appea!  to  the  Supreme  Conn  of  Canada,  Held,  rcverain^,'  tlie  jiul^jment 
of  the  court  below,  that,  taking  the  slip  antl  policy  together,  a  perfectly 
consistent  contract  of  assurance  could  bo  made  out,  namely,  a  contract  to 
assure  the  vessel  for  the  time  named,  provideil  slie  was  conftued  to  coastin<» 
voyages,  and  did  not,  whilst  so  employed,  use  any  jf  the  prohibited  waters. 
Henry,  J.,  dissenting. 

Appeal  allowed  with  costs. 

McKenzie  v.  Copbett.— 19lh  'June,  1843. 

f).    Tofnl  lorn — 2^otice  of  abandonment — Waiver. 

On  a  voyage  from  Porto  Rico  to  New  Haven,  respondents'  vessel  sustained 
damage  and  put  into  St.  Thomas.  A  survey  was  held  by  competent  persons 
named  by  the  British  consul,  and  according  to  their  report  the  cost  of  putting 
her  in  good  condition  would  exceed  her  value.  The  captain,  under  instructions 
from  owners  to  proceed  under  best  advice,  advertised  and  sold  vessel,  and 
purchaser  had  her  repaired  at  a  cost  n.uch  less  than  the  report,  and  sent  her 
to  sea. 

Held,  that  there  was  no  evidence  to  justify  the  jury  in  finding  that  the 
vessel  was  a  total  loss. 

Owners  of  vessel  gave  notice  to  agent  of  underwriters  that  they  would 
abandon,  which  agent  refused  to  accept.  Owners  telegraphed  to  Captain  that 
they  had  abandoned  and  for  him  to  proceed  under  the  best  advice. 

Held,  that  this  act  of  telegraphing  to  the  Captain  did  not  constitute  a 
waiver  of  the  notice  of  abandonment.     .SV*;  '23  N.  B.  R.  160. 

Millville  Mutual  Map.  and  Pipe  Ins.  Co.  v.  Dpiscoll.— xi.  183. 

10.  Comx'atment  of  material  facts — Policy  void. 

The  appellant  (defendant)  is  a  member  of  an  insurance  association  doing 
business  at  Halifax,  known  as  the  Halifax  Marine  Insurance  Association. 

On  the  13th  August,  1880,  the  respondent  company  (plaintiffs)  through 
J.  Scott  Mitchell,  their  agent,  applied  to  the  association  for  insurance  on  the 
cp.rgoof  the  steamship  "  Waldensian,"  on  a  voyage  from  Montreal  to  Glasgow 
via  port  or  ports,  and  the  risk  was  accepted  the  same  day  by  the  appellant  and 
other  underwriters,  but  no  policy  was  issued  or  premium  paid  at  the  time. 

The  "Waldensian"  left  Montreal  on  the  Uth  August,  1880;  she  got 
aground  that  afternoon  about  four  o'clock,  but  succeeded  in  getting  off  the 
same  day  and  proceeded  to  Quebec,  where  she  arrived  about  six  o'clock,  leaking 
badly,  and  was  there  grounded  to  prevent  further  damage  to  cargo. 

The  respondent  company  knew  on  the  l'2th  day  of  August  of  the  accident 
to  the  steamship,  but  this  fact  was  not  disclosed  to  the  underwriters  when  the 
insurance  was  applied  for  on  the  13th,  the  day  following. 

The  appellant  became  aware  of  the  accident  a  day  or  two  after  the  appli- 
cation for  insurance,  and  a  policy  was  after  that  issued  to, respondent  company, 
bearing  date  the  13th  August,  1880  (the  date  of  the  application),  and  the 

CAS.  DIG. — 25 


3MG 

Insurance,  Ma.rint—C'mtimuii. 

premium  settled  ia  account  with   the  broker  of  the   association,  of   which 
appellant  was  a  member. 

Appellant  contended  there  was  wo  evidence  whatever  that  the  appellant, 
or  any  of  tlie  underwriters,  or  their  broker,  knew  at  the  time  that  the  policy 
was  issued  or  premium  paid  that  the  accident  was  known  to  llie  respondent 
company  at  the  time  the  insurance  was  effected,  and  concealed  from  the 
underwriters. 

This  action  was  brought  to  recover  for  damaj^e  done  to  the  cargo  by  the 
leaking  of  the  steamship  in  consequence  of  her  getting  on  shore  as  above 
stated. 

The  appellant  pleaded  among  other  things,  that  the  respondent  company 
concealed  from  appellant  a  fact  known  to  respondent  and  material  to  the  risk, 
and  unknown  to  the  appellant,  viz.:  that  the  steamship  had  been  on  shore 
after  leaving  Montreal. 

The  respondent  replied  that  after  appellant  became  aware  of  the  facts 
alleged  in  the  said  pleas,  he  took  the  premium  and  issued  the  policy. 

The  cause  was  tried  before  Mr.  Justice  Itigby,  at  Halifax,  on  7th  Nov., 
1S83,  who  found  that  when  the  insurance  was  applied  for,  and  the  contract 
therefor  completed,  the  respondent  company  was  aware  of  the  facts  above 
stated,  and  concealed  them  from  appellant,  also  that  they  were  not  then  known 
to  appellant,  and  were  material  to  the  risk.  He  also  found  that  before  the  policy 
was  issued  or  premium  paid  the  appellant  became  aware  of  said  facts,  and 
elected  to  treat  the  contract  as  binding,  and  he  found  a  verdict  for  the  plain- 
tiffs (the  respondents)  for  the  amount  claimed. 

A  rule  nisi  was  taken  to  set  aside  this  verdict,  which  was  argued  before  the 
court  during  the  following  term. 

Tiiis  rule  nisi  was  discharged  by  the  court,  Judge  Weatherbe,  dissenting. 
(Sec  5  E.  &  G.  322.) 

A  rule  absolute  disch-irging  the  rule  nisi  was  granted  on  the  2'2nd  day  of 
April,  1884,  from  which  rule  the  appellant,  Allison  Smith,  appealed  to  the 
Supreme  Court  of  Canada. 

Held,  that  the  evidence  showed  that  at  the  time  of  the  payment  of  the 
premium  the  appellant  did  not  know  that  the  accident  was  known  to  the 
respondent  company,  and  the  policy  therefore  void  for  concealment  of  material 
facts,  and  there  could  be  no  waiver  of  the  omission  to  communicate  the  infor- 
mation material  to  the  risk,  for  the  appellant  could  not  waive  that  which  he 
did  not  know. 

Appeal  allowed  with  costs. 

Smith  V.  The  Royal  Canadian  Insurance  Co.— 18th  November,  1884, 

11.  Condition  of  policy — Not  to  load  riiore  than  registered  towiuujc 

with    stone,  etc.,  without   agent's   consent — Loading  with 

2)hosphate  rock — Evidence  of  consent  Ity  agent — Proof  of 

contract — Prior  insurance. 

A  voyage  policy  on  the  plaintiff's  vessel  "  Pretty  Jemima,"  contained, 
inter  alia,  the  following  clauses : — "  Warranted  not  to  load  more  than  regis- 
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terud  tons  with  Htones,  marble,  lead,  ores  or  brick,  withoat  the  cousent  of  the 
a;,'eiit  of  the  Providenco  Washington  Insurance  Company,  of  Providence. 
Fruvided  always,  and  it  is  hereby  further  agreed,  that  if  the  said  assured  shall 
have  made  any  other  assurance  upon  the  premises  aforesaid,  prior  in  date  to 
this  policy  then  the  said  Providence  Washington  Insurance  Company,  of 
Providence,  shall  be  answerable  only  for  so  much  as  the  amount  of  such  prior 
insurance  may  be  deficient  towards  fully  covering  the  premises  hereby 
assured." 

Ill  an  action  on  the  said  policy,  it  appeared  that  the  vessel  was  loaded 
vvitli  phosphate  rock,  and  the  plaintiff  gave  evidence  of  a  conversation  with  the 
company's  agent  in  which  the  latter  wanted  to  charge  more  premium  than  on 
a  previous  policy,  because  the  vesssel  was  going  to  carry  phosphate."  He  also 
cautioned  plaintiff  about  loading  the  vessel ;  how  to  lay  the  floor  so  as  to  dis- 
tribute the  weight  over  the  ship.  'I  he  plaintiff's  evidence  on  this  matter  closes 
as  follows :  "  Ranney  (the  agent)  said  I  could  load  down  to  the  mark,  the  load 
line,  same  as  if  loading  coal."  It  also  appeared  that  there  was  ?1,100  prior 
insurance  on  one-eighth  of  the  vessel,  which  plaintiff  had  bought,  but  of  which 
he  had  never  received  the  title. 

Held,  affirming  the  judgment  of  the  Supieme  Court  of  New  Brunswick, 
Gwynne,  J.,  dissenting,  that  the  agent's  consent  had  been  obtained  to  the 
loading  of  the  vestel  beyond  her  registered  tonnage,  and  there  was  consequently 
no  broiich  of  ilie  above  condition  of  the  policy. 

Held,  also,  that  the  defendants  were  liable,  up  to  the  amount  insured,  only 
for  so  much  of  the  assured  value  as  was  not  covered  by  the  prior  insurance  of 
$1,100. 

Per  Gwynne,  J. — That  the  consent  of  the  agent  should  have  been  alleged 
by  the  plaintiff  in  his  pleading,  and,  not  having  been  so  alleged,  could  not  be 
set  up  as  an  answer  to  the  defendant's  pleas.  That  the  jury  should  have  been 
requested  to  find  whether  or  not  phosphate  rock  was  stone  within  the  meaning 
of  such  condition,  and  that  there  should  be  a  new  trial  to  have  such  a  finding 
by  the  jur> . 

The  policy  was  signed  by  Ranney,  as  the  cumpany's  agent ;  he  issued  and 
countersigned  it  as  agent,  received  the  premium  and  acted  throughout  as  such 
agent,  and  was  so  recognized  by  the  president  of  tho  company. 

Held,  that  this  was  sufficient  in  the  first  instance,  if  uncontradicted,  to 
justify  the  jury  in  finding  that  Ranney  was  the  agent  of  the  company. 

Robertson  v.  Provincial  Insurance  Company,  3  All.  N.  B.  .379  followed. 

Appeal  dismissed  with  costs._ 

Providence  Washington  Insurance  Co.  v.  Chapman.— 12th  January,  1885. 

12.  Policy  to  he  countersigned  by  agent--Proof  of  agency. 

A  policy  of  insurance  on  the  respondent's  vessel  contained  the  following 
reservation  :  "  But  this  policy  shall  not  be  valid  unless  countersigned  by 
Henry  R.  Ranney,  the  said  comoany's  duly  authorized  agent,  at  his  office  in 
St.  John,  N.B."    The  policy  ^.  ^s  not  countersigned  by  Ranney,  and  in  an 
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action  therooa,  tlio  reHpoiulent  na.\e  evidence  to  ahow  tliat  it  was  iahuiil  Ly 
Kanney  and  sent  by  him,  iia  directed  by  the  respondent,  to  a  pirson  in  Nova 
Scotia.  A  verdict  waa  t'ivun  for  tlie  plaiutilf  at  the  trial,  and  tlie  company 
moved  for  a  non-suit  on  the  fjround,  inter  uliu,  tliat'the  policy  was  iuvaliJ  on 
account  of  not  being  bo  countersigned.     The  non-suit  was  refused. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Fournier  and  Heniy, 
J.I.,  dissentiiif^,  that  the  appeal  must  hv  allowed  and  a  non-suit  entered. 

The  policy,  as  set  cut  in  Llie  plaintiff's  declaration,  contained  a  stipulation 
that  the  vessel  was  not  to  load  more  than  re^jister  touna^'e  with  ttone,  orea> 
Ac.  The  defendants  pleaded  to  this  count  that  she  did  load  more  than  her 
register  tons  with  stone  or  ores,  namely,  phosphate  rook,  contrary  to  such 
condition.  The  plaintiff  replied  that  phosphate  rock  was  not  stone  or  ore 
within  the  meaning  of  such  condition  ;  the  defendants  demurred  to  the  repli- 
cation, and,  on  argument  on  the  demurrer,  the  replication  was  held  >;ood. 
li)  N.  B.  Keps.  (3  P.  A  B.)  -28. 

The  Delaware  Mutual  Insurance  Co.  v.  Chapman.— Hith  February,  1885. 


13.  Ayreonient  to  keep  ship  insuivil  to  auKJunt  of  ailvaiice,s. 

See  AGREEMENT,  10. 

14.  By  ships  husband,  icho  is  mortgagee — For  the  benefit  "f  "ll 

concerned  —  Authority  —  Ratijication  —  ConcealmcDt  of 
nuiterial  facts. 

A  ship's  husband,  who  held  a  power  of  attorney  from  the  owners  author- 
izing him  to  insure  on  their  behalf,  and  who  was  also  a  mortgagee  of  the 
vessel,  insured  "for  the  benefit  of  all  concerned,"  and  the  insurance  was 
accepted  by  the  owners.  When  the  insurance  was  effected  the  vessel  was 
sailing  under  the  Haytien  flag,  and  neither  that  fact,  nor  the  fact  of  the 
insured  having  a  mortgage  interest,  was  communicated  to  the  underwriters. 
The  vessel  was  lost  and  the  insured  realized  more  than  the  amount  of  the  ' 
mortgage  from  a  prior  insurance.  The  defendant,  one  of  the  underwriters, 
resisted  payment  on  the  ground  of  such  prior  insurance  covering  all  the 
interest  of  the  insured,  and  also  of  concealment  of  the  above  facts. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  underwriters 
were  liable,  the  owners  having  authorized,  or  subsequently  ratified,  the  insur- 
ance effected  by  the  ship's  husband,  who  was  under  no  obligation  to  disclose 
his  individual  interest,  in  a  policy  for  the  benefit  of  all  concerned,  nor  to 
disclose  the  nationality  of  the  vessel,  there  being  no  representation  or  warranty 
required  respecting  it  by  the  policy,  and  no  circumstances  within  his  knowledge 
attaching  to  the  national  character  of  the  vessel  exposing  her  to  detention  and 
capture. 

West  Y.  SeiEiman.— l^h  February,  1885. 
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1 ').  AiuvikI iiiciil — CdiislfKctirt   totiil  los.it  of  .slii^i — Solr  of — FiK'ili,- 
iii's  for  DiakliHj  repairs. 

In  the  course  of  her  voyage,  on  Saturday,  the  3rd  Au>,'UBt,  18H'2,  the 
"John  D.  Tapper"  went  ashore  on  Phinney's  Point,  ou  the  Bay  of  Fundy 
shore,  in  n  vitv  chuifjerous  position  and  was  much  injured.  An  anchor 
was  not  out  ready  for  the  tide.  When  the  tide  came  in  the  pumps  were 
sounded  and  there  were  fourteen  incites  of  water.  Half  an  hour  after  the 
th'nt  Hounding  there  were  three  or  four  feet  of  water,  hut  hy  the  aid  of  the 
kudKc  anchor  anil  starboard  anchor  tiie  vessel  was  hove  off  and  doated  and 
anchored,  'i'lie  witness  who  details  this,  says :  "  I  piloted  her  up  to  Port 
Williams ;  I  was  at  the  wheel ;  wo  made  sail  and  thought  she  would  ttll ;  the 
ininips  were  \i.o\\\\i,  all  the  time;  we  did  not  set  the  upper  sail ;  I  kept  as  close 
to  the  shore  as  I  could  in  case  she  filled  and  rolled  over  with  her  deck-load ; 
at  Fort  Williams  she  ran  aground  about  100  feet  from  the  breakwater;  we 
could  not  8win>;  her  closer;  she  was  then  lyin;^  on  the  beach  of  the  Bay  of 
Fundy ;  some  of  the  deals  of  the  deck-load  were  thrown  over  at  Phinney's 
Point." 

At  Port  Williams  the  vessel  floated  once  every  day.  The  master  on 
Monday  discharged  the  cargo  deck-load  and  hauled  the  vessel  into  the  pier. 

There  were  no  facilities  for  repairing  vessels  of  this  class  at  Port  Wil- 
liams, but  there  were  near  at  hand,  viz.,  at  the  port  of  St.  John,  where  she 
could  be,  and  actually  was,  repaired,  and  which  place,  one  of  the  witnesses 
says,  could  be  seen  on  a  fine  day  from  Port  AVilliams  ;  but  the  captain  appears 
to  have  made  no  efforts  whatever  to  take  the  vessel  to  St.  John,  or  to  procure 
a  tug  from  St.  John  to  aid  him  in  doing  so,  if  such  was  deemed  necessary,  or 
to  have  made  any  enquiries  in  reference  thereto,  but  on  the  20th  August, 
notified  the  shipper  that  the  voyage  was  at  an  end.  The  vessel  was  sold  at 
auction  (a  Mr.  Troop,  one  of  the  mortgagees  acting  as  auctioneer)  and  trans- 
ferred by  bill  of  sale  dated  the  4th  September  to  the  purchaser,  who  thereupon, 
immediately  after  the  sale,  without  the  slightest  apparent  difficulty,  with  her 
original  crew,  sailed  her  to  St.  John,  and  there  repaired  her,  and  in  the  course 
of  four  or  five  weeks  sent  her  in  a  seaworthy  condition  on  a  voyage  to  the 
West  Indies  with  a  cargo  of  shooks. 

Held,  in  view  that  there  never  was  any  pressing  necessity  for  the  sale,  or 
any  time  when  the  ship  was  unnavigable  without  any  reasonable  hope  of 
repair,  that  the  damage  never  was  so  great  that  the  owner  could  not  have  put 
lier  in  a  state  of  repair  necessary  for  pursuing  the  voyage  at  a  convenient  and 
suitable  place,  and  at  an  expense  less  than  the  value  of  the  ship,  and  that  the 
cargo  was  not  in  a  perishable  condition,  but  in  a  place  of  safety,  there  was  no 
ground  for  saying  there  was  either  a  total  or  a  constructive  total  loss,  or  that 
there  ought  to  have  been  a  loss  of  the  voyage;  and  therefore  no  question  of 
abandonment  arose. 

Appeal  dismissed  with  costs. 

Fato-i  V.  Pitman.— 16th  February,  1885. 
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16.  Constructive  total  Iosk — Sole  of  vensel — Repairs — Value  after. 

In  an  notion  to  rojover  inturanco  on  freight,  it  appeared  that  on  the 
voyage,  which  wan  from  Boston  to  Ht.  Pierre,  the  veaacl  spruni^  a  leak  and  put 
into  CilaB^jow  Imrbour  near  Cape  Canao,  where  a  survey  was  lield  ;  some  repairs 
were  made,  and,  in  accordance  with  the  recommoiidation  of  t.  e  surveyors,  she 
proceeded  to  Port  Hawjiesbury  for  further  repairs.  On  tlie  day  slie  left  Port 
Hawkesbury  alie  went  ashore,  and  when  the  tide  ebbed,  fell  over  on  her  side  ; 
part  of  the  car(>o  was  damaged  and  sold,  and  the  rest  taken  by  the  Boston 
underwriters ;  the  vessel  austaiued  further  damage  while  lyinf{  on  the  shore. 
The  captain  made  no  bona  jide  efforts  to  t{et  her  off,  and  after  bein^  several 
times  advertised  she  was  finally  sold  for  JllO  :  she  was  ^ot  off  at  a  cost  of  570, 
by  the  purchasers,  repaired  for  considerably  less  that  her  value  and  sailed  for 
two  years,  when  she  waa  a^ain  aold  for  ?1,800.  In  the  policy  she  had  been 
valued  at  81,500,  and  two  years  before  had  sold  for  ^2,000. 

Held,  reversing  the  judgment  of  the  court  below,  that  the  vessel  was  not  a> 
constructive  total  loss.  Providence  Washington  Inn,  Co.  v.  Corbctt,  ',(  Can. 
S.  C.  R.  'ioO,  approved. 

The  Providence  WaBhington  Ins.  Co.  v.  Almon.— 17th  February,  1S85. 

17.  Warranted  no  other  insurance — Const  ruction  of. 

Action  upon  a  policy  of  insurance  in  the  usual  form  upon  the  schooner 
"  Smilinj4  Waters."  The  application  contained  the  words,  written  on  its  face, 
"  no  other  insurance,"  and  the  policy  issued  on  the  application  so  made  con- 
tained the  words,  "  warranted  no  other  insurance."  The  policy  was  issued  in 
favour  of  James  Butler  &  Co.,  on  account  of  whom  it  might  concern.  The 
declaration  waa  in  the  usual  form  and  averred  interest  in  the  persons  com- 
posing the  firm  of  James  Butler  iSr  Co.,  and  Henry  Walfield,  or  some  or  one  of 
them. 

The  defence  was  rested  solely  on  the  warranty,  which,  the  defendants 
contended,  meant  that  there  should  be  no  other  insurance  on  the  vessel  during 
the  continuance  of  the  risk. 

It  was  admitted  upon  the  trial,  that  after  the  policy  was  issued,  the 
Henry  Walfield  mentioned,  being  indebted  to  one  Sperry  for  assistance  in 
building  said  vessel,  instructs.  Sperry  to  effect  insurance  on  the  vessel  to 
cover  his  debt,  which  Sperry  did  for  S400  with  J.  E.  and  others,  on  behalf  of 
whom  it  might  concern,  and  both  policies  were  in  full  force  at  the  time  of  tha 
loss. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  words  "  no  other  insurance,"  and  "  warranted  no  other  insurance,"  meant 
that  there  should  be  no  other  insurance  on  the  vessel  during  the  continuance 
of  the  risk. 

Appeal  dismissed  with  costs. 

Butler  V.  Merchants'  Marine  Insurance  Co.— 17th  February,  1685. 
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1«.  V<i>/a(fe  policy — Sdilivij  tliredions — 'fhne  of  enter iiui  Galf  of 
St.  Lawrence — Attempt  i  >  enter. 

In  (111  tiction  on  a  voyuf^c  policy  cuntiiiniii^  tliia  clnuue  "  warrnnted  not  to 
enter,  or  attempt  to  eiitor,  or  to  use  llie  Cliilf  of  Ht.  LawreiK'e,  prior  to  the 
tenth  (lay  o(  May,  nor  after  the  thirteenth  ihiy  of  October  (a  hne  drawn  from 
("apo  North  to  Capo  Hay,  and  acroHH  tlie  Strait  of  Cunso,  to  the  northern 
entrance  thereof,  shall  be  coiiHidered  the  bounds  of  the  Gulf  of  St.  Lawrence 
seaward),"  tho  evidence  waH  as  follows: — The  captain  says:  '  The  voyajje  was 
from  Liverpool  to  Quebec,  and  ship  sailed  on  April 'ind.  Nothiiiti  happened 
until  we  met  with  ice  to  the  southward  of  Nowfonudland,  shortened  sail  and 
(loil^ed  about  for  a  few  days  tryinf^  to  work  our  way  around  it.  One  niyht 
ship  was  hove  to  under  lower  main-topsail,  and  about  midnight  she  drifted 
into  a  lar^e  tield  of  ice.  There  was  a  heavy  sea  on  at  the  time,  and  the  ship 
sustained  damage.  We  were  in  this  ice  three  or  four  hours;  laid  to  all  the 
next  day;  could  not  yet  any  further  al(m<{  on  account  of  tlie  ice.  In  about 
twenty-four  hours  we  started  to  work  un  towards  Quebec."  The  lot!  book 
showed  that  the  ship  j^ot  into  the  ice  on  the  7th  May,  and  an  e.xpert  examined 
at  the  trial  swore  that  from  the  entries  in  the  lo<j  book  of  tho  titli,  7th,  8th  and 
<,tth  of  ^lay,  the  captain  was  attemptinj^  to  enter  the  Gulf  of  St.  Lawrence.  A 
verdict  was  taken  for  the  plaintiff  by  consent,  with  leave  for  the  defendants  tc 
move  to  enter  a  non-suit  or  for  a  new  trial,  the  court  below  to  have  tho  power 
to  mould  the  verdict,  and  aliio  to  draw  inferences  of  fact  the  same  aa  a  ;ury. 
The  Supreme  Court  of  New  Brunswick  sustained  the  verdict. 

Held,  reversing  the  judgment  of  the  court  below  (24  N.P..R.  30)  Henry,  J., 
dissentinj.',  that  the  above  clause  was  applicable  to  a  voyage  policy,  and  that 
there  was  evidence  to  go  to  the  jury  that  the  captain  was  attempting  to  enter 
the  gulf  contrary  to  such  clause. 

TayloF  Y.  Moran.— xi.  347. 

19.  Co  list  met  ire  total  loss — Perils  not  insured  against — Abandon- 
ruent—Arts.  25dS,  25.^1,  2oU,  C  G.  {F.Q.). 

On  the  28th  September,  1875,  a  steam  barge,  loaded  with  sand,  sank  while 
at  anchor  near  Chateauguay,  in  the  river  St.  Lawrence.  The  barge  was  raised 
and  floated  within  a  week  after  the  disaster.  It  was  shown  that  on  the  star- 
board side  there  was  an  auger  hole  in  the  bilge  of  the  barge  which  had  been 
plugged  up  with  a  little  wooden  plug,  and  that  the  plug  had  come  out.  The 
vessel  was  raised  by  the  insurers  under  the  salvage  clause  of  the  policy.  On 
the  first  October,  there  was  a  formal  protest,  made  at  the  request  of  the  master 
and  officers  of  the  barge,  setting  forth  all  the  details  of  the  wreck.  On  the  6th 
December,  1875,  the  insurers  were  ni>Hf.ediiiiat  the  vessel  was  abandoned,  the 
notice  of  abandonment  concluding  v,  idi  the  words :  "  It  is  hardly  necessary  for 
me,  after  your  taking  possession  of  the  ve^'sel,  to  make  any  further  declaration 
of  abandonment,  but  I  now  do  so  in  order  to  put  that  fact  formally  on  record, 
and  now  again  give  you  notice  thereof."  The  vessel  was  eventually  sold  by 
consent  of  all  parties  interested  for  ^150. 
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Ill  an  action  on  the  policy  for  a  total  Io^h,  Held,  revcriiiiix  the  juil^iiieiit  of 
the  court  below,  that  there  wuh  not  HutVicieiit  evideiiuo  to  enable  plaintiffii  to 
recover  ax  for  u  total  or  coiiHtructivu  total  loss  of  the  veHHul. 

/Vr  Fournier,  J.^That  the  notice  of  abanilonnienl  was  not  xiven  in  con- 
forniity  with  the  Art.  2541  of  the  Civil  Code,  and  not  made  within  a  reason- 
able time.     Art. '2541,  C.  C. 

Western  Ais.  Co.  v.  Scanlan.— xiii.  2U7. 

20.  Iwf.  on  frelijlit — Cov  struct  ire  total  Ions — Ahinitlonmcnt — Rr- 

■pairs  by  uvderwrlters. 

A  vessel  proceeding;  on  a  voyn^^e  from  Arecibo  to  Ac<]uiin  and  thence  to 
New  York,  encountered  heavy  wentlior,  was  diainasted  and  was  toweil  into 
Guantananio.  The  uiulorwriters  of  the  freif.'ht  went  an  at,'i'iit  to  Guaiituiuinio 
to  look  after  their  interoHts,  and  the  master  of  the  ^^'6tel,  under  advice  from 
the  owners,  abandoiuled  her  to  such  agent,  and  refused  to  assist  in  reimiring 
the  damage,  and  conn)lcte  the  voyage.  The  agent  had  tiie  vessel  repaired  and 
brought  her  to  New  York,  with  the  cargo. 

In  an  action  to  recover  the  insurance  on  the  freight.  Held,  reversing  the 
judgment  of  the  court  below,  Strong,  J.,  dissenting,  that  there  being  a  con- 
structive total  loss  of  the  ship  the  action  of  the  underwriters,  in  making  the 
repairs  and  earning  the  freight,  would  not  prevent  the  assured  from  recovering. 

Troop  v.  Merchants'  Marine  Ins.  Co.— -xiii.  •'>o*i. 

21,  Description  of  voyage — Deviation — Quest  ton  for  jury — Misdi- 

rection—  Waiver  —  Defective   case  —  Airplicatioii   for   the 
re-hearing  of  the  judgment  under. 

A  marine  policy  insured  a  ship  for  a  voyage  from  Melbourne  to  Valpar- 
aiso for  orders,  thence  to  a  loading  port  on  the  western  coast  of  South  America, 
and  thence  to  a  port  of  discharge  in  the  United  Kingdom.  The  ship  went 
from  Valparaiso  to  Lobos,  an  island  from  twenty-five  to  forty  miles  off  the 
coast  of  South  America  and  was  afterwards  lost.    In  an  action  on  the  policy 

Held,  that  whether  or  not  Lobos  was  a  loading  port  on  the  western  coast 
of  South  America  within  the  policy  was  a  question  for  the  jury,  and  it  not 
having  been  submitted  to  them  a  new  trial  was  ordered  for  misdirection. 

After  judgment  application  was  made  to  vary  or  reverse  the  judgment  on 
affidavits  showing  that  the  question  was  submitted  and  answered. 

Held,  that  the  application  was  too  late,  as  the  court  had  to  determine  the 
appeal  case  transmitted,  and  the  respondent  hud  allowed  the  appeal  to  be 
argued  and  judgment  rendered  without  taking  any  steps  to  have  the  case 
flTiended. 

Providence  Washington  Ins.  Co.  v.  Gerow.— xiv.  731. 
See  INSURANCE,  MARINE,  29. 
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22,  Loss  from  detention  hy  ire — Pcriln  insturd  (tfjiiinut — Ordivary 
perils  of  the  nenM. 

A  voHHel  oil  her  way  to  MirKniiclii,  N.  B.,  WABchartureJ  for  a  voyage  from 
Norfolk,  Vir.,  to  Liverpool  witli  cotton.  Hlio  arrived  at  Mirniniclii  on  Novem- 
Iht  'iCMx,  anil  Haileil  for  Norfolk  on  the  'i'.lth.  Owiii)^  to  the  iiitenesH  of  the 
Beaion,  liowevor,  hIio  oould  not  ^et  out  of  the  river  and  she  remained  frozen  in 
the  ife  all  winter  and  had  to  ahandon  the  cotton  freight. 

Held,  roverHiiiK  the  jmlKinent  of  the  Kuiireme  Court  of  Now  Brunswick 
{'21  N.  B.  Hep.  I'il),  Henry,  J.,  disHentiinj,  that  the  loss  occasioned  by  the 
(li'tention  from  the  ice  was  not  a  loss  by  "  perils  of  the  seas  "  covered  by  an 
ordinary  marine  poliey. 

The  Great  Western  Ins.  Co.  v.  Jordan.— June  22,  18S0.— xiv.  731. 

2'\.  I iish  I'dhlc  intnrsf — Xot  iin^donod  irltpn  policy  ifmned — Notice 
of  ohandoiinient — A athority  of  ogont. 

The  part  owner  of  a  vessel  may  insure  the  shares  of  other  owners  with  bis 
own,  without  disclosing  the  interest  really  insured,  under  a  policy  issued  to 
hiniHolf  insuring,'  the  vessel  "  for  whom  it  may  concern." 

An  n^eiit  effectint»  insurance  under  authority  for  that  purpose  only  may, 
in  case  of  loss,  give  notice  of  abandonment  to  the  underwriters  without  any 
other  or  special  authority. 

Merchants'  Marine  Insurance  Co.  v.  Barss.— xv.  185. 

'^^.  (nitdition  of  policy — Validity  of — CUdin  '))ot  made  within 
delay  stipulated  hy  the  p)olicy — Art.  ^JS^,  C.  C. —  Waiver. 

A  condition  in  a  marine  policy  that  all  claims  under  such  a  policy  shall 
be  void  unless  prosecuted  within  one  year  from  date  of  loss,  is  a  valid  condi- 
tion not  contrary  to  Art.  '2184,  C.  C,  and  all  cliiims  under  such  a  policy  will 
be  barred  if  not  sued  on  within  one  year  from  the  date  of  the  loss. 

The  plaintiff  cannot  rely  on  apiieal  on  a  waiver  of  the  condition,  unless 
such  waiver  has  been  properly  pleaded. 

Per  Taschereau,  J. — The  debtor  cannot  stipulate,  to  enlarge  the  day  to  pre- 
scribe, but  the  creditor  may  stipulate  to  shorten  that  day. 

Allen  V.  Merchants'  Marine  Insurance  Co.— xv.  488. 

25.  Warranty  in  2^olicy — Time  of  sailing — Action  on  jioUcy — 
Limitation  of  time — Defective  p>"i'oof — Whether  time  runs 

from  filing  of. 

• 

A  vessel  insured  for  a  voyajje  from  Charlottetown  to  St.  Johns,  Nfld.,  left 
the  wharf  at  Charlottetown  on  December  3.  with  the  bona  fide  intention  of 
commencing  her  voyage.  After  proceeding  a  short  distance,  she  was  obliged 
by  stress  of  weather  to  anchor  within  the  limits  of  the  harbour  of  Charlotte- 
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town  iiiiil  ri'iDaiiicii  thvru  until   Ducfinbtr    t,  wlii'ii   ulie   inucuvtlud  on   lir^r 
voyage. 

Held,  tliiit  tliJH  waH  a  comiilianccNvitli  tlio  warr^inty  in  tlu>  policy  of  iiiHur- 
unctt  to  Muil  not  later  than  Deccinlx-r  :t,  hnt  a  breach  of  warranty  to  mu\  I'linii 
th:.  jiurt  iif  Cliiirlotli'toifit  not  later  than  Docenihcr  :J. 

A  clauHo  in  the  marine  policy  requiri'd  action  to  be  broii^^lit  on  it  within 
tWflve  tnoiithrt  from  the  ihite  of  (lcpoHitini{  claim  for  Iohh  or  ilama^^u  at  tho 
otVu'c  of  t!ie  aHHiirerH,  A  proteHt  wax  depoHitiil  accompanied  iiy  a  demand  for 
the  inHnrance.  The  proteat  wah  defective  and  8oine  montliH  later  an  amondcd 
claim  waH  dopositod. 

Held,  atVirmini;  the  jud»{mcnt  of  the  court  below,  that  an  action  betiun 
more  than  twelve  months  after  the  ori^iiinal,  but  Icbh  than  twelve  montliH  after 
the  amended  claim  wau  depouited,  wuh  too  late. 

Robertson  v.  Pugh.— xv.  TOii. 

20.  /"J.i'i't'ittions  in  policy — Barrdtry — Proximate  cauxi'  of  Iohh — 
PerilH  of  the  w««. 

Insurance  in  a  marine  policy  against  loss  "by  perils  of  the  seas,"  does  not 
cover  a  Iobh  by  barratry. 

It  Ih  not  necessary  tiiat  barratry  tthouhi  be  exprenaly  excepted  in  a  marine 
policy  to  relieve  the  inHurers  from  liability  for  such  a  loss. 

Vi'r  Htront,',  J.,  disHcntin;^'. — If  the  proximate caune  of  the  loss  in  a  peril  of 
tho  seas  covered  by  the  policy  the  underwriter  is  liable,  though  tiie  primary 
cause  may  have  been  a  barratrous  act. 

O'Connor  v.  Merchants'  Marine  Insurance  Co.— xvi.  881. 

27.  Constructive  total  Io><h — Liahllif}/  of  company — Cost  of  repairs 
— One-third  new  for  old — Construction  of  condition  when 
vessel  not  repaired. 

A  policy  of  insurance  on  a  ship  contained  the  following  clause  : — In  caso 
of  repairs,  tho  usual  deduction  of  one-third  will  not  be  made  until  after  si.\ 
niontlis  from  the  date  of  (irst  registration,  but  after  such  date  the  deduction 
will  be  made.  And  the  insurers  shall  not  be  liable  for  a  constructive  total  loss 
of  the  vessel  in  case  of  abandonment  or  otherwise,  unless  the  cost  of  repairing 
the  vessel,  under  an  adjustment  as  of  partial  loss,  according  to  tlie  terms  of 
this  policy  shall  amount  to  more  than  half  of  its  value,  as  declared  in  this 
policy."  The  ship  being  disabled  at  sea  put  into  port  for  repairs,  when  it  was 
found  that  the  cost  of  repairs  and  expenses  would  exceed  more  than  one-half 
of  the  value  declared  in  tiie  policy  if  the  usual  deduction  of  one-third  allowed 
in  adjusting  a  partial  loss  under  the  terms  of  the  policy  was  not  made,  but  not 
if  it  was  made. 

Held,  aflirming  the  judgment  of  the  court  below,  Patterson,  J.,  dissenting, 
that  the  "cost  of  repairs"  in  the  policy  meant  the  net  amount  after  allowing 
one-third  of  the  actual  cost  in  respect  of  new  for  old,  according  to  the  rule 
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umiiilly  followed  ill  lidjiiHtiiiM  pitrliitl  lona,  miiI  not  the  eiiti mated  atiiotint  of  tlio 
KroH  coMti  of  the  repuirH  foriiiiiiu  thu  baMiH  of  an  average  adjiiHtiiiuiit  in  caHo 
of  clHiiii  for  partial  Iohk,  and  therefore  tiio  cost  of  re[iair«  did  not  amount  to 
half  the  declaretl  value. 

Oerow  V.  Britiah  American  Int.  Co.  i  .... 

D         X  n         J I        I         n        :  —XVI.  521. 
V.  Royal  Canadian  In«.  Co.   ' 

2M.  Ik'ldif    111    jn'tttieA'ulluif    rttydije — Pcrintinii — Kuliaihrnwuf.    of 

rink. 

Thert'  iu  an  iiiiplit'd  condition  in  a  oontract  of  nmriiie  insurniir'c,  not  only 
tlial  the  voyaj^e  hIwiII  bo  acfonipliHlu'd  in  tlu;  urdiunry  truck  or  CDtirae  of  navi 
Ration  but  that  it  Hhall  bo  ooinmonccd  and  conipluted  with  all  reanonablc  and 
ordinary  ilili^'fiice ;  iiny  nniviinonahlo  or  mii>M;uHod  dflay,  citlu'r  in  com- 
mencing or  ill  completing  the  voyage,  ulttrii  tliu  risk  ami  abHolvos  the 
underwriter  from  liability  for  nuhBocjuent  Iudii. 

In  ciitto  of  deviation  by  delay,  as  in  cii«o  of  departure  from  tiie  usual 
courHo  of  nav'ijation,  it  is  not  neceaaary  to  show  that  the  peril  has  been 
enhanced  in  order  to  avoid  the  policy. 

Spinney  v.  The  Ocean  Mntual  Marine  Int.  Co  — xvit.  3'2tl. 

20.  Coiinti'Uctii)ii  *>J  i>'>lirji — Deridfimi  —  Louili mj  jxni  oi)  n'csf  coiiftf 
of  Sonf/i  Amcrii'n — Guano  Minds — Cinnnicrcial  usarje. 

The  voyaj^e  specilied  iu  u  mari-ie  i>olicy  included  "a  loading  port  on  the 
western  count  of  South  America,"  and  payment  of  a  loss  under  the  jiolicy  waa 
resisted  on  the  ground  of  ileviation,  the  vchscI  havinj^  loaded  iit  Ijobos,  one  of 
the  Guano  Ixlandn,  from  twenty-ttve  to  forty  miles  off  the  coast.  On  the  trial 
of  an  action  to  recover  the  insurance  evidence  was  >jiven  by  Hliipowners  and 
mariners  to  the  effect  that,  according;  to  commercial  nsa^e,  the  said  description 
in  the  policy  would  include  the  Guano  Islands,  and  there  was  evidence  that 
when  the  insurance  was  effected  a  reduction  of  iircmiuni  was  offered  for  an 
undertaking  that  the  vessel  would  load  (liiano.  The  jury  found,  on  an  express 
direction  by  the  court,  that  the  island  where  the  vessel  loaded  was  on  the 
western  coast  of  South  America  within  tlic  mcanini,'  of  the  policy. 

Held,  aftirminj,'  the  judjjment  of  the  court  below,  that  the  wortls  in  the 
policy  must  be  taken  to  have  been  used  in  a  commercial  sense  and  as  under- 
stoo;l  by  shippers,  shipowners  and  underwriters  ;  luid  the  jury  havint;  based 
their  verdict  on  the  evidence  of  what  sucli  undurstandinj,'  would  be,  and  the 
company  bein>{  aware  of  a  Guano  freif^ht  being  contemp'ated,  the  flndinjj 
should  not  be  disturbed. 

The  Providence  Washington  Ins.  Co.  v.  Gerow.  — xvii.  387. 

.SO.  Total  loss — Evidence — Right  to  recover  for  partial  loss. 

A  ves'sel  insured  for  a  voyai^e  from  Newfoundland  to  Cape  Breton  went 
ashore  on  Oct.  30th  at  a  placj  where  there  were  no  luxbitatioas,  and  the  master 
had  to  travel  several  miles  t  J  communic  ite  with  the  owners.     On  Nov.  2nd  a 
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tufi  civme  to  the  place  where  tlie  vessel  was,  but  the  master  of  the  tug  after 
exaniii]in>{  the  situation,  refused  to  try  and  (,'et  her  off  the  rocks.  On  Nov. 
Ititii  one  of  the  owners  and  the  captarn  went  to  the  vessel  and  caused  a  survey 
to  be  hail  and  the  followin<{  day  the  vessel  was  sold  for  a  small  amount,  tlio 
purchaser  eventually  stripping  her  and  takin>{  out  the  sails  and  ri^^int^.  No 
notice  of  abandonment  was  given  to  the  underwriters  and  the  owners  brought 
an  action  on  the  policy  claiming  a  total  loss.  The  only  evidence  of  loss  given 
at  the  trial  was  that  of  the  captain  who  related  what  the  tug  had  done  and 
swore  that,  in  his  opinion,  the  vessel  was  too  high  on  the  rocks  to  be  got  off. 
Tiie  jury  found,  in  answer  to  (]uostions  submitted,  that  tlie  vessel  was  a  total 
wreck  in  the  position  she  was  in  and  that  a  notice  of  abandonment  would  not 
have  benefitted  the  underwriters.  On  appeal  from  a  judgment  refusing  to  set 
apido  a  verdict  for  the  plaintiff  and  order  a  nonsuit  or  new  trial. 

Held,  i>er  Ritchie,  C.J.,  and  Strong,  J.,  that  there  was  evidence  to  justify 
the  trial  judge  in  leaving  to  the  jury  the  (juestion  whether  or  not  the  vessel 
was  a  total  loss,  and  the  finding  of  the  jury  that  she  was  a  (otal  loss  being  one 
which  reasonable  men  might  have  arrived  at  it  should  not  be  disturbed. 

Per  Taschereau,  Gwynne  and  Patterson,  J,J.,  that  the  vessel  having  been 
stranded  only,  and  there  being  no  satisfactory  proof  that  she  could  not  have 
been  rescued  and  repaired,  the  owners  could  not  claim  a  total  loss. 

Held,  (i Wynne,  J.,  dissenting,  that  there  being  evidence  of  some  loss 
under  the  policy,  and  the  owner  being  entitled,  in  his  action  for  a  total  loss,  to 
recover  damages  for  a  partial  loss,  a  non-suit  could  not  be  entered,  but  there 
should  be  a  new  trial  unless  the  parties  agreed  on  a  reference  to  ascertain  the 
amount  of  such  damages. 

Per  Gwynne,  J.,  that  the  plaintiff  could  not  recover  damages  for  a  partial 
loss  of  which  he  offered  no  evidence  at  the  trial  but  rested  his  claim  wholly 
upon  a  total  loss. 

Phoenix  Ins.  Co.  v.  HcGee.— xviii.  (il. 

SI.  Application — Promissory   representation — "Would   tow  up 
and  hack." 

An  application  for  insurance  on  a  vessel  in  a  foreign  port,  in  answer  to 
the  questions ;  Where  is  the  vessel  ?  When  to  sail  ?  contained  the  following  : 
Was  at  '*  Buenos  Ayres  or  near  port  3rd  February  bound  up  river  ;  would  tow 
up  and  back."  The  vessel  was  damaged  in  coming  down  the  river  not  in  tow. 
On  the  trial  of  an  action  on  the  policy  it  was  admitted  that  towiug  up  and 
down  the  river  was  a  matter  material  to  the  risk. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  words  "  would 
tow  up  and  back"  in  the  application  did  not  express  a  mere  expectation  or 
belief  on  t}\e  part  of  the  assured,  but  amounted  to  a  promissory  representation 
that  the  vessel  would  be  towed  up  and  down,  and  this  representation  not 
having  been  carried  out  the  policy  was  void. 

Bailey  v.  The  Ocean  Mutual  Marine  Ins.  Co.— xix.  153, 
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\\2.  Siilijccl  of   ivsiinince — I iisunincn  on   wlrunceN — Wnrdinrf  of 
j)()l u'lf — IiiKU. nihlc  Intei't'sf, 

A  policy  of  marine  insurance  provideil  that  L.  ife  Co.,  on  account  of 
owners,  in  case  of  loss  to  be  paid  to  L.  &  Co.  do  cause  to  be  insured,  lost  or 
not  lost,  the  sum  of  ^"2,000,  an  mlvnncfn,  upon  the  body,  etc.,  of  the  "Lizzie 
Perry."  The  rest  of  tlio  policy  was  applicable  to  insurance  on  the  ship  only. 
L.  &  Co.  were  mana^in^  owners  who  had  e.xpended  considerable  money  in 
repairs  on  the  vessel.  In  an  action  on  the  policy  the  insurers  claimed  that 
the  inanranco  was  on  advances  by  the  owners  which  were  not  insurable. 

Held,  aflirniint^  the  judjjment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  instrument  must,  if  possible,  be  construed  as  valid  and  ofTectual  and  to  do 
so  the  words  "  on  advances  "  mi^jht  be  treated  iis  surplusage  or  as  merely  a 
reference  to  the  inducement  wl^'cli  led  the  owners  to  insure  the  ship. 

The  British  America  Assurance  Co.  v.  Law.— xxi.  325. 


33.  Contract — Application  for  Insurance — Aj reemerit  to  forward 
— Eui<  (e  1 1  c(i — J'Jucroii). 

B.  wishin;^  to  insure  his  vessel  the  ''  C.  U.  Chandler  "  went  to  a  firm  of 
insurance  brokers,  who  tilled  out  an  application  and  sent  it  by  a  clerk  to  K., 
ajicnt  for  a  foreij^n  marine  insurance  ccfmpany.  In  the  application  the  vessel 
was  valued  at  J2,u00  and  the  rate  of  premium  was  fixed  at  11  p.  c.  K.  refused 
to  forward  the  application  unless  the  valuation  was  raised  to  $3,000 — or  12  ■ 
p.  c.  premium  was  paid.  This  win  not  acceded  to  by  the  brokers  but  K. 
lilled  out  an  application  with  the  valuation  increased  and  forwarded  it  to  the 
head  office  of  his  company.  On  the  day  that  it  was  mailed  the  vessel  was  lost 
and  four  days  after  K.  received  a  telef^ram  from  the  attorney  of  the  company 
at  the  head  office  as  follows:  "'Chandler'  having  been  in  trouble  we  have 
telegraphed  you  declinin;^  risk,  but  had  previously  mailed  policy ;  please 
decline  risk  anil  return  policy."  The  policy  was  received  by  K.  next  day  and  he 
returned  it  at  once ;  he  did  not  show  it  to  the  brokers  or  to  B.,  nor  informed  them 
of  its  receipt.  In  an  action  by  B.  against  K.  to  recover  damages  for  neglect  in 
not  forwarding  the  application  promptly,  with  a  count  in  trover  for  conversion 
of  the  policy, 

Held,  affirming  the  judgment  of  the  Supremo  Court  of  New  Brunswick, 
that  as  K.  was  never  authorivsed  nor  requested  to  forward  the  application 
which  he  did  forward,  namely,  that  in  which  the  vessel  was  valued  at  83,000, 
and  had  refused  to  forward  the  only  application  authorized  by  the  brokers  on 
behalf  of  B.,  the  latter  could  maintain  no  action  founded  on  negligence. 

Held,  further,  that  the  property  in  the  policy  prepared  at  the  head  office 
and  sent  to  K.  never  passed  out  of  the  company  and  was  at  the  moat  no  more 
than  an  egcrow  in  the  hands  of  K.,  the  agent,  and  therefore  trover  would  not 
lie  against  K.  for  its  conversion. 

Buck  V.  Knowlton.— xxi.  371' 
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34.  Marine  liifiaraiice — General  arc rur/i — Insurance  on  hull — CW 
of  saving  carr/o — Aremrje  bond. 

A  vessel  loaded  with  coal  stranded  and  was  abandoned.  Notice  of  aban- 
donment was  t^iven  to  tlie  underwriters  on  the  hull.  The  cari<o  was  not 
insured.  The  owners  of  the  cargo  offered  to  take  it  out  of  the  vessel  but  the 
underwriters  preferred  to  do  it  themselves  and  an  average  bond  was  executed 
by  the  underwriters  and  owners  by  which  they  respectively  agreed  to  pay  the 
said  loss  according  to  their  several  shares  in  the  vessel,  her  earnings  as  freight 
and  her  cargo,  the  same  to  be  stated  and  apportioned  in  accordance  with  the 
established  usage  and  law  of  the  province  in  similar  cases  by  a  named 
adjuster.  Efforts  having  been  made  to  save  both  vessel  and  cargo,  resulting 
in  a  portion  of  the  latter  being  taken  out  but  the  remainder  and  the  vesse! 
being  abandoned,  the  adjuster  apportioned  the  loss  making  the  greater  pari 
payable  by  the  owners  of  the  cargo.  In  an  action  on  the  bond  to  recover  this 
amount. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario,  that  the 
owners  of  the  cargo  were  only  liable,  under  the  bond,  to  pay  such  amount  as 
would  be  legally  due  according  to  the  principles  of  the  law  relating  to  general 
average  ;  that  the  cargo  and  vessel  were  never  in  that  common  peril  which  is 
the  foundation  of  the  right  to  claim  for  general  average,  that  the  money 
expended,  beyond  what  was  the  actual  cost  of  the  salvage  of  the  cargo  saved 
was  in  no  sense  expended  for  the  benefit  of  the  cargo  owners ;  and  the 
defendants  having  paid  into  court  a  sum  sufficient  to  cover  such  actual  cost 
the  underwriters  v.-ere  not  entitled  to  a  greater  amount. 

The  Western  Assurance  Co.  v.  The  Ontario  Coal  Co.  of  Toronto. 

— xxi.  383. 

Intercolonial  Railway. 

See  PETITION  OF  RIGHT,  1,  8. 
Interest — Arrears  of,  prescription  against. 

.See-  PRESCRIPTION,  1. 

2.  Chargeable  again.'^t  testamentary  executors. 

See  EXECUTORS. 

3.  Misdirecting  Jury  as  to,  on  Promissory  Note. 

«ee  EVIDENCE,  5. 

4.  On  deposit  in  Court  under  31  V.  c.  12  and  37  V.  c.  13  (N.S.)— 

Officer  of  Court  not  entitled  to. 
See  JURISDICTION,  13. 
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5.  On  covenant  in  tnortgage — Evidence. 

A  note  dated  Uth  January,  1882,  payable  to  and  endorsed  by  one  S.  H. , 
was  for  $3,000  with  interest  at  the  rate  of  two  per  cunt,  per  month  until  paid. 
By  a  covenant  for  paymen^i  contained  in  a  mortya^'o  deed  of  the  same  date, 
>;iven  by  the  defendant  to  the  plaintiff  as  a  collateral  ae.nirity  for  the  payment 
of  this  note,  the  defendant  covenanted  to  pay  "  tlie  said  sum  of  !J3,000  on  the 
11th  day  of  July,  1862,  with  interest  thereon  at  the  rate  of  twenty-four  per 
cent,  per  annum  until  paid."  A  judgment  was  recovered  upon  the  note,  but 
not  upon  the  covenant.*  The  master  allowed  for  interest  in  respect  of  this 
debt  six  per  cent,  only  from  the  date  of  the  recovery  of  the  judgment. 

Held,  that  the  proper  construction  of  the  terms  of  bot'.  the  note  and 
covenant  as  to  payment  of  interest  was  that  interest  at  the  rate  of  twenty- 
four  per  cent,  should  be  paid  up  to  the  11th  July,  1862,  and  not  that  interest 
should  be  paid  at  that  rate  after  such  day  if  the  principal  should  then  remain 
unpaid. 

St.  John  v.  Rykert.— X.  278. 

6.  Petition  of  right — Government  contract — Unli'}uidated  dam- 

ages— Interest — Right  of  contractor  to. 

M.  &  Co.  brought  an  action  by  petition  of  right  against  the  Dominion 
Government,  for  damages  for  an  alleged  breach  of  contract  whereby  the  sup- 
pliants contracted  for  the  Parliamentary  and  Departmental  printing  for  a 
certain  specified  period.  The  alleged  breach  consisted  in  the  Government 
giving  a  portion  of  the  said  printing  to  other,  parties,  the  suppliants  claiming 
that,  by  the  terms  of  the  contract,  they  were  entitled  to  the  whole  of  it.  The 
Crown  demurred  to  the  petition,  and  as  to  the  departmental  printing,  the 
demurrer  was  overruled  (8  Can.  S.  C.  R.  210).  The  petition  subsequently 
came  on  for  hearing  in  the  Exchequer  Court,  and  a  reference  was  made  to  the 
Registrar  and  Queen's  Printer  to  ascertain  and  report  as  to  the  profit  lost  to 
the  suppliants  by  not  being  allowed  to  do  the  departmental  printing.  The 
referees  found  a  certain  sum  as  the  profit  lost  to  suppliants,  stating  in  their 
report,  that  the  suppliants  claimed  interest  on  the  amount,  but  that  the 
referees  were  of  opinion  they  had  no  power,  under  the  order  of  reference  to 
consider  the  question  of  interest. 

No  exception  was  taken  to  the  report  of  the  referees,  and  the  sup- 
pliants moved  in  the  Exchequer  Court  for  judgment  for  the  ivmount  found 
by  the  referees  with  interest,  as  the  damages  to  which  they  were  entitled  under 
their  petition  of  right.  Mr,  Justice  Henry,  before  whom  the  motion  was 
made,  gave  judgment  for  the  amount  found  by  the  referees  with  interest 
thereon  at  6  per  cent.,  such  interest  to  be  computed  on  the  aggregate  of  the 
the  sums  which,  according  to  said  report,  the  suppliants  up  to  the  31st  day  of 
December,  in  each  year  during  the  currency  of  the  said  contract,  would  have 
received  as  profit. 

On  appeal  to  the  Supreme  Court  of  Canada  from  that  part  of  the  judg- 
ment allowing  interest.  Held,  Henry,  J.,  dissenting,  that  the  suppliants  were 
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not  entitled  to  interest  on  tlie  iiinount  found  by  tliu  referees  for  loss  of  profits. 
Appeal  allowed  with  costs. 

The  Queen  v.  MacLean  et  al.— I'ith  May,  1885. 

7.  Mortijd'je — liat'i  of  interest — Fiird  tirne  for  ptii/iiicnf  of  jn'iii- 

cipitl — "Until  principal  and  intered  sludl  he  fidhj  piiid. 
and  8ati!<ped." 

A  mort^ajje  of  real  estate  provided  for  payj;iient  of  the  principal  money 
secured  on  or  before  a  lixed  date  "  with  interest  thereon  at  the  rate  of  ten  per 
cer.tmn  per  annum  until  such  principal  money  and  interest  shall  be  fully  paid 
and  satisfied." 

Held,  afiirmint^  the  jud).'nie'''>  of  the  Court  of  Appeal  for  Ontario,  that  the 
mort^aj^e  carried  interest  at  the  rate  of  ten  per  cent,  to  the  time  fi.ted  for  pay- 
ment of  the  principal  only,  and  after  that  date  the  mortj^agees  could  recover 
no  more  than  the  statutory  rate  of  six  per  cent,  on  the  impaid  principal.  ,S7. 
John  V.  Rykcrt,  (10  Can.  S.  C.  K   '27H),  (Sec  Interest  5),  followed. 

The  People's  Loan  and  Deposit  Co.  v.  Grant. — xviii.  2t)2. 

8.  Legislative  authority  over — B.  N.  A.  Act  s.s.  91  &  92 — Penalty 

for  non-payment  of  taxes — Municipal  Act  49  V.  c.  52,  s.  G2() 
(Man.)— 50  V.  c.  10  .s.  48  (Man.). 

See  LEGISLATURE,  20. 

MUNICIPAL  CORPORATION,  16. 

9.  Contract — Final  Certiticate  of  Engineer — Interest  to  be  com- 

puted from  date  of. 

See  CONTRACT,  .53. 

10.  On  construction  of  deed  of  sale. 

See  SALE  OF  LANDS,  18. 

Interpleader — V^oluntary  payment  by  purchaser  to  sheriff  of 
amount  of  execution  against  vendor — Proceeds  not  the  sub- 
ject of  interpleader  by  third  party  having  lien. 

See  SALE  OF  LANDS,  19. 

2.  Judgment  on  interpleader  i.ssue  under  execution  on  a  tinal 
juilgment  not  an  interlocutory  order  within  s.  5  of  the 
(Ontario  Judicature  Act,  or  if  interlocutory  is  such  an  order 
as  was  appealable  before  that  Act,  and  therefore  in  any  case 
now  appealable  to  the  Court  of  Appeal. 

See  CORPORATIONS,  30. 
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See  CANADA  TEMPERANCE  ACT  1878,  5. 

Interrogatories -On  articulated  facts— Evasive  answers— C.  C.  P. 
Arts.  22M,  229. 

See  CONTRACT,  12,  17. 

2.  Commission  from  Swpre/me.  Court  of  X.  B.—C.  S.  c.  .37— Directed 
to  two  commisaioners — Return  mjned  by  one  only — Failure 
to  iulminlster  interrogatories. 

A  commission  was  issued  out  of  the  Supreme  Court  of  New  Brunswick 
directed  to  two  commissioners,  one  named  by  each  of  the  parties  to  the  suit, 
—to  take  evidence  at  St.  Thomas,  W.  I.,  with  liberty  to  phiintiff'a  commis- 
sioner to  proceed  ,'.r  parte  if  tlie  other  neglected  or  refused  to  attend.  Both- 
commissioners  attended  examination  and  defendant's  nominee  cross-examined: 
the  witness,  but  refused  to  certify  to  the  return,  which  was  sent  back  to  the 
court  8i^,'iied  by  one  commissioner  only.  Some  of  the  interrot,'atorie8  and  cross 
interrogatories  were  not  put  to  the  witnesses  by  the  commissioners. 

Held,  reversing  the  judgment  of  the  court  below,  23  N.  B.  R.  IGO,  that  the 
failure  to  administer  the  interrogatories  ace  jrding  to  the  terms  of  the  commis- 
sion was  a  substantial  objection,  and  rendered  the  evidence  incapable  of  being 
received. 

Per  Ritchie,  C.  J.,  and  Strong,  Fournier  and  Henry,  JJ.,  that  the  refusal 
of  one  commissioner  to  sign  the  return,  did  not  vitiate  it. 

Per  Gwynne,  J.,  that  the  return  should  have  been  signed  by  both  commis- 
sioners, and  not  having  been  so  signed,  was  void,  and  the  evidence  under  it 
should  not  have  been  read. 

Milvllle  Mutual  Marine  and  Fire  Ins.  Co.  y.  DriscoU— xi.  183. 

Intervention— Judgment  in  favour  of  the  Crown— Escheat— Tierce 
opposition  by  possessor  of  land  escheated— Intervention  by- 
purchasers  from  Crown — Status  of  parties. 

See  PRACTICE,  14, 

Intestate  Estate. 

See  DISTRIBUTION  OF  ESTATE, 

Intimidation. 

See  ELECTION,  22. 

Inventory— And  partition  between  co-heirs,  action  to  annul. 
See  PARTITION. 

CAS.   DIO. — 26 
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Issue — Any  of   his   body  lawfully  be^rotten  or   children  of  such 
issue  surviving  him — Meaning'  of. 
See  WILL,  2. 


Jail. — Establishment  if  County  Courthouse  and  jail — Rin-ht  to 
remove  from  shire  town — 5th  ser.  c.  20,  s.  1,  49  V.  c.  11. 
(N.  S.). 

See  MUNICIPAL  CORPORATION,  22. 

Joint  Tenancy. — Construction  of  will — Evidence  to  establish — 
Intention — Severance. 

See  WILL,  20. 

Judge. — Di.scretion  of — Insolvent  bank — Appointment  of  liquida- 
tor— Right  to  appoint  another  bank. 

See  WINDING-UP,  10. 

2.  Trial  by — Findings  on  mattera  of  fact — Interference  with  on 
appeal. 

Sec  EVIDENCE,  49. 

Judicial  Avowal. — Deed,  erroneous  statement   in  —  Art.    12.fi3, 

a  a  L.  a 

By  notarial  deed,  dated  3rd  May,  1875,  F.  McN.  and  P.  K.  purcliaspfl 
from  one  F.  C.  certain  printing  materials.  The  agreed  price  was  $5,000,  and 
was  paid ;  but  the  deed  erroneously  stated  the  price  to  be  ^7, 188, 40,  which 
amount  was  acknowledged  in  the  deed  to  have  been  paid  and  received.  C. 
remained  in  possession,  and,  after  being  in  partnership  with  M.  for  several 
months,  failed.  On  7th  March,  1876,  F.  McN.  and  P.  K.  claimed  the  plant, 
and  their  petition  stated  the  purchase  had  been  made  in  good  faith,  and  that 
they  had  paid  the  agreed  price,  but  that  the  deed  erroneously  stated  the  price 
to  be  $7,188.40.  The  evidence  as  to  the  price  agreed  upon  and  paid  was  that 
of  F.  McN.,  and  his  statement  was  confirmed  by  F.  C.  The  appellant,  as 
assignee  to  the  insolvent  estate  of  F.  C.  &  M.,  claimed  the  payment  of 
$2,188,40,  being  the  balance  between  the  consideration  price  mentioned  in  the 
deed  and  the  $5,000  admitted  to  have  been  paid. 

Held,  afiSrming  the  judgment  of  the  court  below,  that  tbe  only  evidence  in 
Bnpport  of  appellant's  contention  being  that  of  F.  McN.,  the  respondent,  the 
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apptllnnt,  could  not  divide  the  respondent's  answers  {nveu  jmliciare)  in  order 
to  avail  himself  of  what  was  favourable  and  reject  what  was  unfavourable. 

Per  Htropf^,  J.,  dissenting;. — Although  there  is  an  error,  or  oven  a  false 
statement  in  a  deed,  the  oltH^^n.ti'jii  to  puy  the  consideration  proven  to  be  the 
true  and  legitimate  one  remains. 

Fulton  Y.  McNamoe.— ii.  470. 

Judgment. — When  appealable, 

See  FINAL  JUDGMENT. 
JURISDICTION. 

2.  Of  continuation. 

See  PETITION  OF  RIGHT,  3. 

3.  Against  joint  nn'st'easons — Effect  of. 

See  PETITION  OF  RIGHT,  15. 

4.  Re(iuete  Civile  against— Application  to  stay  entry  and  execu- 

tion of. 

See  OPPOSITION.  2. 

5.  Revocation  of — Requete  Civile — Opposition. 

See  SHERIFF,  5, 

6.  Seltiiig  ctfiide — Execution — Ass'ujnmient— Executors — Fraud — 

Estoiqiel — Appeal. 

The  plaintiffs  by  their  agent,  Patrick  Rooney,  in  April,  1877,  procured  a 
judgment  to  be  signed  against  Peter  Rooney,  the  defendant,  who,  for  purposes 
of  his  own,  suffered  the  judgment  to  go  by  default.  No  execution  was  ever 
issued  thereon.  After  the  death  of  P  jter,  the  plaintiffs  assigned  the  judgment 
to  the  wife  of  Patrick,  who  paid  th  2m  $50  therefor ;  and,  on  her  application, 
Armour,  J.,  made  an  order  allowing  execution  to  istue  against  the  executors  of 
Peter.  The  executors  then  applied  to  set  aside  the  judgment,  as  having  been 
fraudulently  obtained,  and  to  be  allowed  to  defend  the  action,  or  for  such 
other  order  as  should  seem  just ;  and  upon  such  application  Wilson,  G.J., 
made  an  order  setting  aside  the  judgment  and  all  proceedings  in  the  action, 
and  directing  the  plaintiffs  to  repay  the  $50.  This  order  was  affirmed  on 
appeal  by  the  Common  Pleas  Division. 

The  case  was  appealed  to  the  Court  of  Appeal  for  Ontario.  The  facta 
will  be  found  more  fully  set  out  in  the  report  of  the  judgments  of  that  court, 
11  Ont.  App.  R.  673. 

As  appears  from  that  report,  the  Court  of  Appeal,  Held,  that  an  appeal 
lay  from  the  order  of  the  Common  Fleas  Division  to  the  Court  of  Appeal,  as 
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it  wuH  ill  fact  a  final  disposition  of  the  whole  matter  and  a  "bar  to  the  plain- 
tiff'a  furtlier  proceeding;,  but  althoii^'h  tlio  membera  of  the  court  were  al!  of 
opinion  for  different  reasons,  that  the  order  below  was  wront;,  tliey  did  not 
a^ree  as  to  the  extetit  to  which  it  sliould  be  modified  or  reversed,  and  there- 
fore the  appeal  was  dismissed  without  coats. 

Pi'r  Hagarty,  C.J.O.,  and  Osier,  J. A, — The  judf?ment  should  merely  be  Bet 
aside  and  the  executors  allowed  in  to  defend.  * 

Pit  Burton,  J.  A. — The  executors  cannot  be  heard  to  allege  their  testator's 
fraudulent  purpose;  they  are  estopped  from  confiniiif^  tlie  operations  of  tiio 
judgment  within  the  limit  of  his  intended  fraud  ;  and  tlie  judj^ment  should  be 
allowed  to  stand. 

Per  Patterson,  J. A. — The  judgment  should  not  bo  sot  aside,  but  the  order 
of  Armour,  J.,  should  be  rescinded,  and  it  slionld  be  declared  that  Patrick's 
wife,  as  assif^nee  of  the  judgment,  was  not  entitled  to  issue  execution,  because 
the  judgment  was  procured  by  Patrick,  her  husband,  and  suffered  by  Peter, 
for  a  fraudulent  purpose,  of  which  she  hud  notice  when  she  took  the  assign- 
ment. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  it  was  doubtful  if 
an  appeal  would  lie  to  the  Supreme  Court  of  Canada  in  sucli  a  case,  but  if  it 
would,  the  order  of  Wilson,  C.J.,  affirmed  by  the  judgment  of  the  Divisional 
Court,  should  not  be  interfered  with. 

Per  Gwynne,  J.,  (delivering  the  judgment  of  the  court) : 

I  entertain  great  doubt  that  an  appeal  lies  to  this  court  from  the  judg- 
ment of  the  Common  Pleas  Divisional  Court  of  the  High  Court  of  Justice 
for  Ontario,  in  a  case  like  the  present,  which  originates  in  the  decision  of  a 
judge  in  chambers  from  whose  judgment  an  appeal  lay  to  tho  Divisional 
Court. 

In  granting  the  rule  against  which  this  appeal  is  taken,  that  court  exer- 
cised a  jurisdiction  inherent  in  it,  and  resting  wholly,  as  it  appears  to  me,  on 
its  discretion,  to  remove  from  the  records  of  the  court  a  judgment  the  enforc- 
ing which  in  the  interest  of  the  person  having  an  assignment  of  it,  against  the 
estate  of  the  deceased  defendant,  would,  in  the  opinion  of  the  court,  under  the 
circumstances  appearing  in  the  case,  work  a  very  great  wrong  to  that  estate, 
and  so,  to  prevent  the  abuse  of  the  process  of  the  court  for  the  perpetration  of 
what  appeared  to  the  court  to  be  a  great  fraud,  it  ordered,  the  judgment  and 
subsequent  proceedings  thereon  to  be  set  aside,  as  the  only  effective  mode  of 
affording  protection  to  the  estate  of  the  deceased  defendant  from  a  protracted 
and  expensive  litigation  upon  proceedings  which  might  be  taken  to  enforce  the 
judgment  by  writ  of  revivor,  or  by  action  upon  it  to  be  carried  on  in  the  name  of 
the  judgment  plaintiffs,  but  in  the  interest  of  the  fraudulent  assignee,  who  pro- 
cured the  judgment  to  be  entered  without  the  knowledge  of  the  nominal  plain- 
tiffs, as  is  sworn  by  Carl  Schrceder,  and  admitted  by  Patrick  Eooney,  who 
procured  the  judgment,  and  who  admits  that  the  nominal  plaintiff  did  not 
know  of  the  judgment  previous  to  December,  1882,  when  upon  his  procurement 
it  was  assigned  to  his  wife.  But  if  it  be  appealable,  we  should  not  interfere 
with  the  finding  of  the  learned  Chief  Justice  Wilson  sitting  in  ohambers, 
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Kl'tiriued  by  tlio  jiul^inent  of  the  Divisional  Court  tliereon.  The  case  is  ao 
pre^'iiant  with  fruiul  on  the  part  of  Patrick  Rooiioy,  the  ouhHtantial  aHHi^nce  of 
the  jii(l({ineiit  an  to  raise  doiibtH  in  my  inimi,  whether  his  brotlier  Peter  was 
not  rathor  his  dupe  uudor  cirounistances  which  by  reason  of  the  di'Otii  of  Peter 
cannot  now  be  disclosed,  than  a  party  to  the  contrivance  of  any  fraud  against 
Dolaii,  to  perpetrate  which  is  now  sujjj^ested  as  having  been  Patrick's  sole 
motive  in  cauHinf^  the  action  to  be  l)rounlit  in  the  name  of  Hchni-der  and 
Company,  and  the  Kufforiiif^  judi^inent  therein  by  default  by  Peter,  for  it 
appears  tliat  I'uter  left  this  (Country  for  Ireland  a  few  days  after  the  service  of 
the  writ  upon  him,  and  it  is  not  improbable  that  he  left  his  interests  in  the 
defence  of  this  suit,  as  he  did  in  his  defence  to  the  suit  brought  in  Montreal 
by  Dolan  against  him  and  Francis  Kooney,  to  the  care  of  Patrick,  who  appears 
to  have  represented  both  Peter  and  Francis  in  that  suit,  and  to  have  done 
wluitever  was  dune  in  it  in  their  names,  and  to  have  effected  the  final  settle- 
men  tliereof,  which  is  signed  by  him  as  their  attorney. 

By  whomsoever  the  ^^oods  in  question  were  ordered,  a  point  which  is  not 
made  quite  clear,  and  whatever  Mr.  Carl  Kclirceder,  the  af^ent  of  the  nominal 
plaintiffs  at  New  York,  may  have  tliou>^lit  as  to  the  liability  of  Peter  to  the 
(irm  of  Hchrceder  &  Co.  originally  for  those  goods  in  virtue  of  the  order  given 
for  them,  it  appears  very  clear  that  Patrick  Kooney,  who  was  the  agent  at 
Montreal  of  Schrteder  it  Co.,  well  know  that  in  truth  and  in  fact  Peter  never 
WHS  liable  therefor,  for  before  the  goods  were  sent  out  to  this  country  he  had 
left  the  firm,  and  the  goods  arrived  at  Montreal  subject  to  control  of  Patrick 
as  agent  of  Schrcoder  it  Co  ,  and  with  his  assent  only  they  could  have  been 
and  were  delivered  to  Hooney  A;  Dolan,  and,  on  the  failure  of  that  firm,  Patrick, 
as  agent  for  SohrcBder  &  Co.,  proved  for  the  whole  claim  against  the  estate  of 
Itjjuey  A  Dol:in,  in  pursuance  aui  by  reason  of  which  proof  Carl  Schrcoder, 
the  agent  at  New  York,  received  dividends  from  that  estate  upon  the  whole 
amount,  and,  as  is  sworn  by  Roughan,  the  firm  accepted  Rooney  and  Dolan  as 
their  debtors  and  never  looked  to  Peter  Rooney  for  the  amount. 

Carl  Schrcoder  now  swears,  and  in  this  he  is  confirmed  by  Patrick 
Rooney,  that  Schroeder  &  Co.  never  knew  of  the  recovery  in  their  name  of  any 
judgment  against  Peter  Rooney  until  December,  1882,  when  Patrick  applied  to 
Carl  for  an  assignment  of  it,  and  it  was  immediately  upon  his  request  assigned 
to  his  wife  without  any  consideration  paid  therefor.  Tlio  fifty  dollars  after- 
wards paid  to  Carl  Schroeder  by  Patrick  was  paid  quite  voluntarily  and  evi- 
dently for  the  purpose  of  endeavouring  to  give  a  semblance  of  bona  fidi'n  to 
the  transaction  and  of  assisting  Patrick  in  setting  up  the  claim  to  the  judg- 
ment now  made  by  him  on  behalf  of  his  wife  as  if  purchased  hona  fide  for 
value.  The  only  objection  which  can,  I  think,  be  taken  to  C.  J.  Wilson's  order 
is  that  he  has  ordered  this  sum  of  fifty  dollars  to  be  paid  to  Patrick  by  Peter's 
executors.  By  this  time  Schroeder  iS:  Co.  were  doubtless  well  aware  that  they 
never  had  any  claim  against  Peter  for  the  amount  or  any  part  of  the  amount 
mentioned  in  the  judgment  procured  to  be  entered  in  their  name  as  plaintiffs 
against  Peter,  and  that  they  set  no  value  upon  that  judgment  appears  from 
their  having  assigned  it,  fvt  Patrick's  request,  to  his  wife,  the  moment  they 
heard  of  its  existence,  aud  for  no  consideration  whatever  paid  at  the  time,  or 
bargained  for  being  paid  in  future. 
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Ah  to  tlio  objootioii  that  it  wax  not  cotnpetunt  for  Chief  JitHtioo  WiUon  to 
entertain  a  motion  wliich,  if  HiiccuHitful,  wouiii  havo  thtt  ffft^ct  of  anniillin({ 
Mr.  .lutttico  Armour'H  or(l«(r  to  let  exuoution  iHHiio  on  tiiu  jud^nutnt,  oven 
tlion^h  lie  did  80  after  conference  with  Mr.  Jugtice  Armour,  and  with  liit 
UHtient,  it  iH  Huflicient  to  Hay  that  a  ipiuHtion  an  to  the  propriety  of  HiKth  matter 
of  judicial  eti<|n(>tto,  in  not  a  matter  which  \-\  appoahibiu,  and  the  ittatoment  in 
Chief  JuHtice  WilHon'H  order  as  to  what  took  (ilace  befoie  him,  and  aa  to  the 
matter  whicli  was  submitted  to  and  argued  before  him  muit  betaken  to  be 
coucluuive. 

It  is  agreed  by  all  iliat  execution  should  not  under  the  circumntanceg 
a|)pe'iirint{in  the  cane  bo  allowed  to  iHHue  in  favour  of  the  aHHi^neo  of  thin  jud>{- 
meat.  What  ohji-ction  then  can  niiero  bo  to  Hutting  it  anide  alto>>ether,  the 
court  being  natiHtied  that  to  enforce  it  in  favour  of  Patrick  and  bin  wife  would 
operate  as  a  fraud  on  Peter's  estate?  If  tlu'  ludnniu'iit  be  not  set  aside,  it  will 
bo  competent  for  Patrick  on  behalf  of  his  w.fp  and  himself  to  use  the  names 
of  Schnjoder  &  Co.,  as  pbiintiffs,  to  sue  upon  the  jnd;;inont,  or  to  brins^  a  writ 
of  revivor  of  it,  and  to  neitiier  of  such  procuedin^js  could  the  matters  which 
have  been  the  subject  of  invustit;ation  on  tlui  motion  before  Chief  Justice 
Wilson  be  pleaded  aa  a  defence,  and  so,  although  the  court  is  of  opinion  that 
Patrick  and  his  wife  should  derive  no  benefit  from  the  nssigninent  they  will  be 
able  to  recover  the  whole  amount  of  the  judgment,  unless  it  be  absolutely  set 
aside.  ]iut  it  is  said  that  the  judgment  ought  not  to  havo  been  set  aside 
except  uiKin  terms  of  allowinu  the  action  to  go  asjainst  Petur's  exocntora.  ]}ut 
for  what  purpose  should  this  have  been  directed  when  it  appears  that  the 
nominal  plaintiffs  do  not  claim  to  havo  had  any  cause  of  action  against  Peter, 
and  tiiat  they  were  not  aware  of  an  action  having  been  brought  against  him 
in  their  name  as  plaintiffs,  and  that  if  they  ever  had  any  cause  of  action 
against  Peter,  they  have  assigned  it  without  consideration,  to  Patrick's  wife, 
at  the  request  of  Patrick,  who,  however,  well  knew  that  in  truth  no  such  cause 
of  action  ever  did  exist  ? 

The  setting  aside  the  judgment  and  all  proceedings  thereon,  is,  in  fact, 
the  only  mode  of  giving  to  Peter's  executors  effectual  relief  against  what  I 
t'.dnk  very  clearly  appears  to  bo  a  fraud  upon  Peter's  estate,  attempted  to 
be  perpetrated  by  Patrick  Rooney. 

Appeal  dismissed  with  costs. 

Schroeder,  et  al.  y.  Rooney. — 9th  April,  188C. 

7.  Contempt  of  court — Practice — Judgment  not  final — No  appeal 

— R.  S.  C.  c.  135,  s.  24  (a). 

See  .lUEISDICTION,  58. 

8.  In  case  from  Quebec — Appeal  from  — Future  rights — R.  S.  C. 

c.  135,  8.  29  (6). 

See  JURISDICTION,  54. 
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<J.  Contempt  of  court — Appeal  I'roiu — DiHcretion — R.  S.  C.  c.  135, 
H.  27. 

.SV.-  JUUIHDHrnON,  Sf). 
CONTEMPT,  J. 

10.  Service  of — Hypothecary  action — Absetit  <lt!feii(lant — Waiver 

of  iire-rularity— Art.  470,  C.  C.  F.,  C.  S.  L.  C.  c.  49.  h.  15. 

Sec  PIIACTICE,  ». 

lO(rt)-  Provincial  election — lirihery — Action  for  penalties — Effect 
of  judgnient  —  Disijualitication — Appeal — Future  ri^'hts  — 
Fee  of  otrice, 

See  JURISDICTION,  04. 

11.  Bank  shares  —  Seizure  —  Infert'ention — Res  judicata — Art. 

12^1,  C.  C. 

A  final  ju(l>imenfc  settiiifj  aside  nn  intervention  to  a  seizure  of  the  divi- 
dendtt  of  bank  Hliares  founded  upon  an  allocution  that  such  dividends  formed 
part  of  a  substitution  ia  not  re*  jiidiaita  as  to  the  corpus  of  said  shares  nor  us 
to  the  dividends  of  other  shares  claimed  under  a  difforent  title. 

Muir  Y.  Carter,       )  _     .    .-„ 
Holmes  V.  Carter,  j     ^^^-  *'"' 

And  see  TRUSTS  AND  TRUSTEES,  11. 

12.  A  judgment  allowing  demurrer  to  plaintiff's  replication  to  one  of  several 
pleas,  which  does  not  operate  to  put  an  end  to  the  whole  or  any  part  of  the 
action  or  defence  is  not  a  final  judgment  from  which  an  appeal  will  lie. 

Shaw  Y.  The  Canadian  Paoiflo  Ry.  Co.— xvi.  703. 

13.  Counter  actions  for  breaches  of  agreement — Right  to  set  off 

judgment — Equitable  assignment. 
See  SET  OFF,  3. 

14.  Of  Supreme  Court  of  X.  W.  T.  in  a  matter  not  arising  in  a 

Superior  Court— Appeal  from — 51  V.  c.  37,  s.  3  (D.). 

See  JURISDICTION,  68. 

15.  Action  to  act  aside — Collusion. 

&.,  a  judgment  creditor  of  J.  N.,  sr.,  applied  to  the  Supreme  Court  of  New 
Brunswick  on  affidavits,  to  have  a  judgment  of  J.  N.,  jr.,  against  said  J.  N.,  sr., 
his  father,  set  aside  aa  being  obtained  by  collusion  and  fraud,  and  in  order  to 
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oovur  upaHHvtHof  tlieaiiiil  J.  N.,  Mr.  Tlie  facta  allc^^ud  in  tlionn\ili\vitH8ii|)i)ort- 
iuft  tlu>  niipliciition  wuro  :  that  a  ci)t{novit  whh  ^ivcii  and  hhIiI  jiiil^nicnt  of 
J,  N.,  Hr  ,  WHH  Mit^nud  on  tliu  Haniu  day  ;  tliat  no  account  waH  kvit  rMndur<>d  of 
the  dubt ;  tliat  no  ontrioM  were  ovor  fnado  by  naid  J.  N.,  jr.  at<ainiit  bin  father ; 
that  tlio  account  for  which  tlio  cognovit  waH  ^ivon  waH  niad<i  up  from  cah-ula- 
tion  and  not  f'oin  bool<H  ;  tiiivt  the  fatlicr  had  ofTtTcd  to  iiavo  tiio  jinlt^nunt 
dJHchar^od  on  payment  of  a  nuidi  Huiallur  Hiini  ;  and  that  on  an  examination 
of  the  fatlicr  for  diHcloRuru  ho  would  not  BWoar  tliat  he  owed  hiM  nun  thn  amount 
and  that  hi:  had  no  Ht'ttlemunt  of  accountH.  Fhu  afVidavitH  in  auHWtir  Htiittjl 
liow  the  dcbtK  iiad  accrued,  ^ivin^'  Mio  dctailH;  that  then;  waH  no  (!«iiuHion 
bctwotn  tlio  fatiutr  and  aou ;  that  tliu  Hon  frcipiuntly  ankcd  inn  fatlicr  for  a 
vdttiunutnt  but  could  not  not  it  ;  aiicl  that  he  had  never  been  a  party  to,  or 
autliori/cdany  Hi^ttlitrncnt.  Tlic  court  below  lii'ld  that  thu  a^jplicant  liad  failed 
to  hIiow  fraud  and  rcfiiHod  to  nut  aside  the  judgment. 

Held,  that  tho  dccinion  of  thu  court  bulow  nliould  bu  aftfrmed. 

Present: — Stronii,  Fournier,  Taaohereau,  Owynne  and  PattorHon,JJ. 

Snowball  v.  NelUon,  March  18th,  18H().— xvi.  719. 

IG.  J)iHiiiissing  petition  to  8et  aside  judf^ineiit  in  action  to  realize 
mechanics'  lien — Not  a  final  ju<l;j;nient — No  jtu'i.sdiction — 
S.  &  E.  C.  Act,  R.  S.  C.  c.  185,  8.24  (a)  k  h.  27. 

See  JURISDICTION.  (50. 

17.  Quasshini^  writ  of  appeal  to  Q.  B.  L.  C.  on  the  ground  that  judjr- 

nient  appealed  from  is  interlocutory  and  not  final — Art.  1116, 
0.  C.  P — Not  a  final  judgment — Case  referred  back  to 
Superior  Court  by  Court  of  Review  to  ascertain  danuiges — 
— Amount  in  controversy  not  determined — S.  &  E.  C.  Act, 
R.  S.  C.  c.  LSo,  as.  28  &  29. 

See  JURISDICTION,  71. 

18.  On  motion  for  non-suit  or  new  trial — Notice  of  appeal — Exten- 

sion of  time  for  giving — Application  after  time  expired — 
S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  41. 

See  JURISDICTION,  73, 

19.  On  motion  for  new  trial— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  24  (a) 

— Construction  of. 

See  JURISDICTION,  74. 

20.  Solicitor  and  client — Negligence  of  solicitor  in  failing  to  register 

judgment. 

See  SOLICITOR  AND  CLIENT,  5. 
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21.  Suit  ii;;(i,iiist  MUCcoHHion — Ju<l^'int,'nt    in    I'livuiir  dF   ("rowii    for 

poHMcHHioii  of  land — Siilo  to  advocate — Ti»?rct«  opposition  to 
Juil;,'inont  hy  proprit'tor  — Intervention — Arts.  14M')  v^:  15^3, 
"C.C— Presciii)tion— Alts.  '22H\,  2242.  22(15,  21M7,  C.  C. 

Ste  PUACTICK,  U. 

22.  Mil ifl'i inw* — Pn)cooilin,fs    on — InttTlocutory    jiiil^^ment — Ap- 

peal—K.  S.  C.  c.  I.')'),  H.  24  (,7) — \Vonl  "judjiiiieiit "  in, 

.SrtJUUlHUlCTlON,  77. 

23.  Or-lor  for  now  trial  on  the  ff round  that  the  answer  ^^iven  hy 

the  Jmy  to  one  of  the  ipiestions  is  insutHeient  to  enahle  the 
court  to  dispose  of  the  intei't!st  of  the  parties  on  the  tind- 
in;;s  of  the  jury  as  a  whole,  not  a  tinal  juil^nient  from 
which  an  appeal  will  lie— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  ss.  2-1 
((/.)  30  .Itf  Gl. 

.SVtf  JUIUSDICTION,  78. 

24.  Directing;  jietition  contesting'  a  sei;^ure  before  judi;n»i'ut  to  he 

proceeded  with  at  same  time  as  heai'in;:;  ofmuin  action  not  a 
Hnal  jud<;iiu'nt  appealable  to  Supreme  Court.   II.  S.  C.  c.  135, 

ss.  24  ii  28. 

Sm  JURISDICTION,  7'J. 

25.  New  trial  ordei-ed  by  C  )urt  of  Q.  B.  sno  mofn  on  fjround  that 

assijfiiment  of  facts  and  answers  of  jury  in.sufficient — not  a 
tinal  judt^ment  within  meaning  of  S.  &  E.  C.  Act. 
See  JUIUSDICTION,  80. 

26.  Order  refusing  Application  to  judge  in  Chambers  to  set  aside  a 

writ  of  summons — Xot  a  Hnal  judgment  from  which  appeal 
will  lie. 

See  JURISDICTION,  81. 

27.  Final  judgment — Specially  endorsed  writ — Order  to  sign  judg- 

ment— Discretionary  oi'der — Not  appealable. 

See  JURISDICTION,  89. 
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28.  S.  &  E.  C.  Amending  Act,  1891—54-55  V.  c.  25  s.  3— Appeal  from 

Court  of  Review — Jiulgnient  of,  rendered  the  dny  Act  pass- 
ed— Jurisdiction. 

See  JURISDICTION,  90. 

29.  Court  equally  divided —  Efect  of. 

When  the  Supreme  Court  of  Canada  in  a  case  in  appeal  is  equally  divided 
80  that  tlie  decision  appealed  a^jainst  stands  unreversed,  tlie  result  of  the  case 
in  the  Supreme  Court  affects  the  actual  parties  to  the  litigation  only  and  the 
Court,  when  a  similar  case  is  brou}4ht  before  it,  is  not  bound  by  the  result  of 
the  previous  case. 

Stangtead  Election  Case  (Rider  v.  Snow).— xx.  12. 

30.  Order  restraining  action  with  liberty  to  apply — Not  a  final 

judgment  from  which  an  appeal  will  lie. 

See  JURISDICTION,  91. 

31.  Accjuiescence  in — Intervention — Abandonment  of  appeal. 

See  JURISDICTION,  91. 

32.  Acquiescence  in — Attorney  ad  litem — Agreement  not  to  appeal 

by. 

See  JURISDICTION,  95. 

33.  Finding  generally  that  corrupt  acts  proved  not  too  vague  under 

R.  S.  C.  c.  9,  s.  43. 

See  ELECTIONS,  46. 

34.  Eegistiy  Act,  R.  S.  N.  S.  5th  series,  c.  84,  s.  21 — Priority  of  regis- 

tered judgment — Mortgage — Rectiticatiou  of  mistake  in. 

See  REGISTRATION,  8. 

35.  Application  to  be  admitted  as  attorney — Appeal  from  order 

refusing — Final  judgment — Jurisdiction — Security  for  costs. 

See  JURISDICTION,  100. 

36.  Executor,  incumbrance  of  estate  by — Judgment  obtained  by 

legatee — Priority  of — Over  judgments  of  personal  creditor's 
of  executors. 

See  EXECUTORS,  13. 
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37.  Report  of  taxing  officer — Appeal  from — Final  judgment. 

See  JURISDICTION.  102. 

38.  Proceedings   en  reprise   d' instance — Contestation — Will — Res 

judica fa— Art.  439,  C.C.P.— Final  judgment— R.  S.  C.  c.  135, 
ss.  2,  24  &  28. 

See  JURISDICTION,  lUl. 

39.  Contempt  of  Court — Criminal  proceeding — S.  &  E.  C.  Act,  R.  S.  C. 

c.  135,  s.  G8 — Deferring  sentence — No  final  judgment. 

See  JURISDICTION,  107. 

40.  Sending  case  to  referee  to  ascertain  damages — Final  judgment 

sustaining  report — Appeal  limited  to,  the  first  judgment  not 
having  been  appealed  from. 

See  JURISDICTION,  lOS. 

Judicature  Act. — Of  Nova  Scotia — Rule  476 — Motion   for  new- 
trial — Disposal  of  whole  case  on. 

See  PRACTICE,  19. 

Jurisdiction. — Aiypeal — Rirjht  to. 

Held,  an  appeal  lies  direct  to  the  Supreme  Court  of  Canarla  from  the 
Supreme  Court  of  Judicature  of  tlie  Province  of  Prince  Edward  Island,  as 
being  the  hif4heHt  court  of  flnal  resort  in  that  Province. 

Kelly  Y.  Sulivan,  P.E.I.— i.  1. 

2.    Appeal — In  matter  of  discretion. 

Held,  under  sec.  22  of  the  Supreme  and  Exchequer  Court  Act,  no  appeal 
lies  from  the  judgment  of  a  court  grantiii<^  a  new  trial,  on  the  ^'round  that  the 
verdict  was  as^ainst  the  weight  of  evidence,  that  being  a  matter  of  discretion. 

[But  see  R.  S.  C.  c.  135,  s.  24  id),  as  amended  by  'A  &  55  V.  c.  25,  s.  2.] 

Boak  V.  The  Merchants'  Marine  Ins.  Co.— i.  10. 

3    Appeid — Right  to  appeal  under  38  V.  c.  11,  s.  26 — Sum  or  value 

in  dispute. 

Held,  that  the  court  proposed  to  be  appealed  from,  or  any  judge  thereof, 
cannot,  under  s.  26  of  the  Supreme  and  Exchequer  Court  Act,  allow  an 
appeal  when  judgment  had  been  signed,  entered  or  pronounced  previous  to  the 
11th  day  of  January,  1876. 

Taylor  y.  The  Queen.— i.  6.". 
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4.  Appeal — Rigid  to  appeal  by  defendant,  (P.Q.) 

The  38th  Y.  c.  11,  b.  17,  enacts  that  no  appeal  ahall  be  allowed  from  any 
judfjnicnt  rendered  in  the  Province  of  Quebec  in  any  case  wherein  the  sum  or 
value  in  dispute  does  not  amount  to  two  thousand  dollars.  II.  brouj^lit  an 
action  against  J.,  praying  that  J.  be  ordered  to  pull  down  wall,  and  remove  all 
new  works  comi)lained  of,  etc.,  in  the  wall  of  II. 's  house,  and  pay  ,£.'500  damages, 
with  interest  and  costs.  II.  obtained  judgment  for  *100  damages  against  J., 
who  was  also  condemned  to  remove  the  works  complained,  or  pay  the  value  of 
*'  inito;/cniicti.'.'' 

Held,  Strong,  J.  dissenting,  that  in  determining  the  sum  or  value  in  dis- 
pute in  cases  of  appeal  by  a  defendant,  the  proper  course  was  to  look  at  the 
amount  for  winch  the  declaration  concludes,  and  not  at  the  amount  of  the 
judgment. 

Per  Strong,  J.,  dissenting. — The  amount  in  dispute  was  the  sum  awarded 
for  damages  and  the  value  of  the  wall  of  which  the  demolition  was  ordered  by 
the  judgment  appealed  against. 

Joyce  Y.  Hart.— i.  321. 

5.  Appeal — Sam  or  value  in  dispute — Jv.risdirt ion— Slander — 

JJamaijes,  special  and  vindictive — Appeal  as  to  quantum  of 
danuujes. 

L. ,  appellant,  sued  R.,  the  respondent,  before  the  Superior  Court  at 
Arthabaska,  in  an  action  of  damages  (laid  at  $10,000)  for  verbal  slander.  The 
judgment  of  the  Superior  Court  awarded  to  the  appellant  a  sum  of  .§1,000  for 
special  and  vindictive  damages.  II.  appealed  to  the  Court  of  Queen's  Bench 
(appeal  side),  and  L. ,  the  present  appellant,  did  not  ask,  by  way  of  cross  appeal, 
for  an  increase  of  damages,  but  contended  that  the  judgment  for  §1,000  should 
be  contirmed.  The  Court  of  Queen's  Bench  partly  coiicuirvd  in  the  judgment 
of  the  Superior  Court,  but  differed  as  to  the  amount,  because  L.  had  not  proved 
special  damages,  and  the  amount  awarded  was  reduced  to  $500,  and  costs  of 
appeal  were  given  against  the  present  appellant.  L.  thereupon  appealed  to  the 
Supreme  Court. 

Held,  Taschereau,  J.,  dissenting,  that  L.,  the  plaintiff,  although  respondent 
in  the  court  below,  and  not  seeking  in  that  court  by  way  of  cross  appeal  an  in- 
crease of  damages  beyond  the  $1,000,  was  entitled  to  appeal  ;  for,  in  determin- 
ing the  amount  of  the  matter  in  controversy  between  the  parties,  the  proper 
course  was  to  look  at  the  amount  for  which  the  declaration  concluded,  and  not 
at  the  amount  of  the  judgment.  Joyce  v.  Hurt,  1  Can.  S.  C.  li.  321,  reviewed 
and  approved. 

2.  In  an  action  of  damages,  if  the  amount  awarded  in  the  court  of  first  in- 
stance is  not  such  as  to  shock  the  sense  of  justice,  and  to  make  it  apparent  that 
there  was  error  or  partiality  on  the  part  of  the  judge  (the  exercise  of  a  discre- 
tion on  his  part  being  in  the  nature  of  the  case  required)  an  appellate  court  will 
not  interfere  with  the  discretion  such  judge  has  exercised  in  determining  the 
amount  of  damages.     See  Damages  23. 

Levi  Y.  Reed.— vi.  482. 
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G.    Ai^])e(d  from  {P.Q.) — Amoanf  claimed. 

Held,  that  altlion^li  tlie  amount  claimed  by  the  declaration  was  made  to 
t.vceed  f2,0()()  by  inchidiiit^  interuHt  whicli  had  been  barred  by  prescription  the 
appeal  wouM  lie.     {See  Sitccennion.) 

Ayotte  Y.  Boucher.— ix.  4G0. 

7.  Appeal — Election  petition — Preliminary  objections,  judgment 

on,  not  appealable — H.  JfS,  c.  11,  ,1S  V. 

On  the  2l8t  April,  1877,  an  election  petition  was  liled  in  the  Prothono- 
tary's  oftice  at  Murray  liay,  district  of  Hai^uenay,  afjainst  tliu  respondent. 
The  latter  pleaded  by  jjreliniinary  objections  that  this  election  petition,  notice 
of  its  presentation  and  copy  of  the  receipt  of  the  deposit  had  never  been  served 
upon  him.  Judfinient  was  t^iven  maintaininj^  the  preliminary  objections  and 
dismissing  the  petition  with  costs.  The  petitioners,  thereupon,  appealed  to 
the  Supreme  Court  under  38  V.  c.  1;        48. 

Held,  tliat  the  said  judgment  was  not  appealable,  and  that  under  that  sec- 
tion an  appeal  will  lie  only  from  the  decision  of  a  judge  who  lias  tried  the 
merits  of  an  election  petition.     (Taaoliereau  and  Fournier,  JJ. ,  dissenting.) 
[But  see  now  R.  S.  C.  c.  9.  s.  50.] 

Per  Strong,  J.,  (Richards,  C.  J.,  concurring,)  that  the  hearing  of  the  prelim- 
inary objections  and  the  trial  of  the  merits  of  the  election  petition  are  distinct 
acts  of  procedure. 

Brassard  v.  Langevin.— ii.  319. 

8.  Appeid — Rigid  to,  in  Criminal  matters — 38  V.  c.  11,  s.  4.9 — 

Conviction  when  unanimous. 

In  Michaelmas  term,  1877,  certain  questions  of  law  reserved,  which  arose 
on  the  trial  of  the  appellants,  were  argued  before  the  Court  of  Queen's  Bench 
for  Ontario,  composed  of  Harrison,  C.J.  and  Wilson,  J.,  the  third  judge  of  said 
court  being  absent;  and  on  the  Ith  February,  1878,  the  said  court,  composed  of 
the  same  judges,  delivered  judgment  affirming  the  conviction  of  the  appellants 
for  manslaughter. 

Held,  that  the  conviction  of  the  Court  of  Queen's  Bench,  although  affirmed 
but  by  two  judges  was  unanimous,  and  therefore  not  appealable. 

Amer  y.  The  Queen. — ii.  592. 

9.  Appeal — Final  judgment — Demurrer — Supreme  and  Exche- 

quer Court  Act. 

Held,  an  order  setting  aside  a  demurrer  as  frivolous  and  irregular  under 
tlie  Nova  Scotia  Practice  Act  is  an  order  on  a  matter  of  practice  and  not  a  final 
judgment  appealable  under  the  11th  section  of  the  Supreme  and  Exchequer 
Court  Act. 

Kandick  v.  Morrison.— ii.  12. 
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10.  Rale  or  order  setting  aside  jiuhjment  and  execution — Appeal- 

able. 

T.  J.  W.  sued  F.  B.,  and  on  the  9th  .Tune,  1873,  F.  B.  aspi^-ncd  his  property 
under  tho  Insolvent  Act  of  ISfiK.  On  Gth  Au;^u8t  F.  B.  beciinio  party  to  a  deed 
lA  composition.  On  the  17th  October  F.  B.  pleaded  piiU  d'arrein  coiitiiiuance, 
that  since  action  conimoncod  ho  duly  usaif^ned  under  the  Act,  and  that  by  deed 
of  composition  and  di9charj,'e  executed  by  his  creditors  he  was  discharf^ed  of 
all  liability.  On  the  18th  November,  1873,  the  Insolvent  Court  confirmed  the 
deed  of  composition  and  F.  B.'s  dischar^'e,  but  F.  15.  ne},'lecte(^  to  plead  this 
confirmation.  Jud>^ment  was  fjiven  in  favour  of  T.  J.  W.  on  the  30th  January, 
1874.  On  30th  May,  1870,  an  execution  under  tlie  judgment  was  issued,  and 
on  the  '2Hlh  June,  1870,  a  rule  iiisi  to  set  aside  proceedinj^s  was  obtained  and 
made  absolute. 

Held,  Strong,  J.,  dissenting,  that  the  rule  or  order  of  the  court  below  was 
one  from  which  an  appeal  would  lie. 

2.  Reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
F.  B.,  having  neglected  to  plead  his  discharge  before  judgment,  as  he  might 
have  done,  was  estopped  from  setting  it  up  afterwards  to  defeat  the  execution. 

Wallace  v.  Bossom.— ii,  488. 

11.  Appeid — Mandamus — Stipreme  and  Exchequer   Court  Act, 

ss.  11,  17  and  33. 

Held,  that  tho  appeal  in  cases  of  mandamus,  under  s.  23  of  the  Supreme 
and  Exchequer  Court  Act,  is  restricted  by  the  application  of  s.  11,  to  decisions 
of  the  "  higliest  court  of  final  resort"  in  the  I'rovince;  and  that  an  appeal  will 
not  lie  from  any  court  in  the  Province  of  Quebec  but  the  Court  of  Queen's 
Bench.  (Fournier  and  Ilotiry,  JJ.,  dissenting.)  Query:  Can  the  Dominion 
Parliament  j;ive  un  appeal  in  a  case  in  which  the  legislature  of  a  province  has 
expressly  doiied  it  ? 

The  appeal  was  quashed  with  costs,  which  included  general  costs  of  the 
appeal  up  to  hearing  of  motion  to  quash.  The  registrar  taxed  the  full  fee  of 
$25  on  argument  of  motion.  This  was  increased  to  S>75  by  Henry,  J.  The 
objection  to  tho  jurisdiction  was  taken  by  motion,  and  also  in  respondent's 
factum. 

Danjou  v.  Marquis. — iii.  251. 

12.  Court  of  Review  (P.Q.) — Appeal  direct  from — Security  for 

costs  of  appeal — Supreme  and  Excheguer  Court  Act,  s.  31 — 
Supreme  Court  Rule  6. 

The  follov.-ing  certifica.;e  was  filed  with  the  printed  case,  as  complying 
"svith  Rule  0  of  the  Supreme  Court  Rules  :  "  We,  the  undersigned,  joint  pro- 
thonotary,  for  the  Superior  Court  of  Lower  Canada,  now  the  Province  of 
Quebec,  do  hereby  certify  that  the  said  defendant  has  deposited  in  our  office, 
ou  tlie  twentieth  day  of  November  last,  the  sum  of  five  hundred  dollars,  as 
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security  in  appeal  in  this  case,  before  the  Supremo  Court,  according  to  aec- 
tion  (31)  thirty-first  of  the  Suprome  Court  Act,  passed  in  tl»e  thirty-eij^htli 
year  of  Her  Majesty,  chapter  second.  Montreal,  17th  January,  1878.  Signed, 
Hubert,  Honey  &  Gendron,  P.S.C." 

On  motion  to  (}uash  appeal,  Held,  per  Ritchie,  C.J.,  and  Strong,  Fonrnior 
and  Henry,  JJ. — The  deposit  of  the  sum  of  Ifi^'lO,  in  tho  li-inds  of  tlie  prothono- 
tary  of  the  court  below,  made  by  the  appellant,  without  a  certificate  that  it  was 
made  to  the  satisfaction  of  the  court  appealed  from,  or  any  of  its  jud^jes,  was 
nuf^atory  und  ineffectual  as  security  for  the  costs  of  the  appeal. 

Per  Henry,  J. — Althou<4h  not  within  the  functions  of  the  Supreme  Court 
to  decide  npon  the  sufliciency  of  the  security,  the  court  mijiht  have  allowed 
ajjpellant  reasonable  time  to  obtain  the  necessary  certificate,  had  it  been  aslf^d 
to  do  so  within  a  reasonable  time  after  the  appeal  was  first  inscribed,  but  no 
such  request  havinjj  been  made  and  so  long  a  tima  having  elapsed,  the  court 
should  not  now  permit  such  a  course  to  be  taken. 

Per  Tascliereau,  J. — The  case  should  be  sent  back  to  the  court  below  in 
order  that  a  proper  certificate  mi^ht  be  obtained. 

Per  Strong  and  Tascliereau,  J.T. — An  appeal  does  not  lie  from  the  Court  of 
Review  (P.Q.)  to  the  Supreme  Court  of  Canada.     (Henry,  J.,  contra). 

Macdonald  v.  Abbott.— iii.  278. 

[See  now  with  respect  to  appeals  from  the  Court  of  Review,  54  &  55  V. 
c.  25,  8.  3,  s-8.  3. J  ' 

13.  Appeal — Order  of  court  upon  its  own  officer,  when  ohtnined 
by  a  third  j)arty,  is  a  final  order  appealable  under  s.  11  of 
38  V.  c.  11 — Interest  on  deposit  in  court  under  31  V.  c.  12 
and  37  V.  c.  13 — Officer  of  court  not  entitled  to  interest,  if 
received  by  him— Summary  jurisdiction  of  court  over  its 
officers. 

Under  31  V.  c.  12,  and  37  V.  c.  13,  the  Minister  of  Public  Works  of  the 
Dominion  of  Canada  appropriated  to  the  use  of  the  Dominion  certain  lands  in 
Yarmouth  county,  known  as  "  Bunker's  Island."  In  accordance  with  said 
Acts,  on  the  2nd  April,  A.  D.  1875,  he  paid  into  the  hands  of  W.,  prothonotary 
at  Halifax,  the  sum  of  SO, 180  as  compensation  and  interest,  as  provided  by 
those  Acts  to  be  thereafter  appropriated  among  the  owners  of  said  island. 
This  sum  was  paid  at  several  times,  by  order  of  the  Supreme  Court  of  Nova 
Scotia,  to  one  A.,  as  owner,  to  one  G.,  as  mortgagee,  and  to  others  entitled, 
less  ten  dollars.  As  the  money  had  remained  in  tlie  hands  of  W.,  the  protho- 
notary of  the  court,  for  some  time,  H.,  attorney  for  G..  applied  to  the  Supreme 
Court  for  an  order  of  the  court  calling  upon  W.,  the  prothonotary,  to  pay  over 
the  interest  upon  G.'s  proportion  of  the  moneys,  which  interest  (H.  was 
informed)  had  been  received  by  the  prothonotary  from  the  bank  vsfhere  he  had 
placed  the  amount  on  deposit.  W.  resisted  the  application  on  the  ground  that 
he  was  not  answerable  to  the  proprietor  of  the  principal,  or  to  the  court,  for 
interest,  but  did  not  deny  that  interest  had  been  received  by  him.    A  rule  niii 
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waH  urimtoil  by  tlio  court  and  made  absolute,  orderiug  the  prothonotary  to  pay 
whatever  rate  of  interest  he  received  on  the  amount. 

Held,  1-  That  the  prothonotiiry  was  not  entitled  to  any  interoHt  which  the 
amount  depoHited  eiirned  while  under  the  control  of  the  court  'i  hat,  in  order- 
ing the  prothonotary  to  pay  over  the  interest  received  by  him,  the  court  was 
simply  exercisinf,'  th<j  sunmiary  jurisdiction  which  fudi  of  the  miporior  courts 
has  over  all  ita  immediate  ollicern.     (Fournier  and  Ilunry,  J.l.,  disHfntinj^). 

2.  That  the  order  appealed  from,  beinj;  a  docitiion  on  an  application  by 
a  third  party  to  the  court,  was  appealable  under  the  lltli  b.  of  ilH  V.  c.  11. 
(Fournier,  J.,  diasentin;,',  and  Taschereau,  J.,  dt)ubtin;4). 

Wilkins  v.  Geddes.— iii.  203. 

14.  Election  appeal — Notice  of  setting  down  for  hearing. 

Held,  notice  of  settinj,'  down  an  election  api)oal  for  hearinj^  iH  a  condition 
precedent  to  the  exercise  of  any  jurisdiction  by  the  Supt'enio  Court  to  hoar  the 
appeal. 

North  Ontario  Election  Case.— Wheler  y.  Glbbs.— iii.  374. 

15.  Qiieens    Counsel,  power   of  appointment   of — Rale   ahsolute 

granting  precedence  to — Appeal — Jurisdiction. 

By  37  V.  c.  20,  (N.S.),  1874,  the  Lieutenant-Governor  of  the  province  of 
Nova  Scotia  was  authorized  to  appoint  provincial  officers  under  the  name  of 
Her  Majesty's  counsel  learned  in  the  law  for  the  province.  By  37  V.  c.  21, 
(N.S.),  1874,  the  Lieutenant-Governor  was  authorized  to  grant  any  member 
of  the  bar  a  patent  of  precedence  in  the  courts  of  the  province  of  Nova  Scotia. 
E.,  the  respondent,  was  appointed  by  the  Governer  General  on  the  27th 
December,  1872,  under  the  great  seal  of  Canada,  a  Queen's  Counsel,  and  by 
the  uniform  practice  of  the  court  he  had  precedence  over  all  members  of  the 
bar  not  holding  patents  prior  to  his  own.  By  letters  patent,  dated  2(5th  May, 
1870,  under  the  great  seal  of  the  province,  and  signed  by  the  Lieutenant-Gov- 
ernor and  Provincial  Secretary,  several  members  of  the  bar  were  appointed 
Queen's  Counsel  for  Nova  Scotia,  and  precedence  was  granted  to  them,  as  well 
as  to  other  Queen's  Counsel  appointed  by  the  Governor  General  after  the  Ist 
of  July,  18(17.  A  list  of  Queen's  Counsel  to  whom  precedence  had  been  thus 
given  by  the  Lieutenant-Governor  was  published  in  the  Royal  Gazette  of  the 
27th  May.  187<),  and  the  name  of  R.,  th'',  respondent,  was  included  in  the  list, 
but  it  gave  precedence  and  pre-audience  before  him  to  several  persons,  includ- 
ing appellants  who  did  not  enjoy  it  before.  Upon  affidavits  disclosing  the 
above  and  other  facts,  and  on  producing  the  original  commission  and  letters 
patent,  R.,  on  the  3rd  January,  1877,  obtained  a  rule  nisi  to  grant  him  rank 
and  precedence  over  all  Queen's  Counsel  appointed  in  and  for  the  Province  of 
Nova  Scotia  since  the  26th  December,  1872,  and  to  set  aside,  so  far  as  they 
affected  R.'s  precedence,  the  letters  patent,  dated  the  2(jth  May,  1876.  This 
rule  was  made  absolute  by  the  Supreme  Court  of  Nova  Scotia  on  the  26th 
March,  1877.  A  preliminary  objection  was  raised  to  the  jurisdiction  of  the 
court  to  hear  the  appeal. 
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Held,  that  tho  jud^onont  of  the  court  l)elow  was  one  from  whicli  an  iippeal 
wouhl  Ik'  to  the  Supreme  Court  of  Cariadft,  Fournier,  J.,  diHsentinis'.  (For  the 
decision  on  the  merits  see  Lej^islaturo,  4.) 

Lenoir  v  Ritchie.— iii.  576. 

16.  Appeal — Orirjinal  Court  not  a  Superior  Court—Jtuhjment  not 

appealdble — Sapreme  aiul  Exchequer  Court  Act,  s.  17. 

Held,  on  a  motion  to  (luiish,  that  an  appeal  will  not  lie  to  tho  Supreme 
Court  of  Canada  in  cases  in  which  the  court  of  original  jurisdiction  is  not  a 
Superior  Court,  and  that  tlio  Court  of  Wills  and  Probate  for  tho  County  of 
Lunenburf^,  Nova  Scotia,  is  not  a  Superior  Court  within  the  nieaniii;^  of  the  17th 
8.  of  "Tho  Supreme  and  Exchequer  Court  Act." 

[Sei  now  irl  V.  c.  37,  s.  2.] 

Beamish  y.  Kaulback.— iii.  704.. 

17.  Appeal— Final  judgment — Judicial  proceediwj—Jfi  V.  c\  30, 

«.  3  A  9. 

In  action  instituted  in  the  Superior  Court  of  the  Province  of  Quebec  by 
the  appellant  against  M.  A.  C.  and  nine  other  defendants,  the  respondents, 
three  of  the  defcndantd,  severally  demurred  to  the  appellant's  action,  except 
as  regai-ds  two  lots  of  land,  in  which  they  acknowledged  the  appollanc  had  an 
undivided  share.  The  Superior  Court  sustained  the  demurrer,  and,  on  appeal, 
the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  affirmed  the 
judgment.  The  appel]Rnt  thereupon  appealed  to  the  Sujireme  Court,  and 
moved  to  quash  the  appeal,  on  the  ground  that  tho  Supremo  Court  had  no 
jurisdiction. 

Held,  that  as  the  judgment  of  tho  Court  of  Queen's  Bench  (the  highest 
court  of  last  resort  having  jurisdiction  in  the  Province)  Anally  determined 
and  put  an  end  to  the  appeal,  which  was  a  judicial  proceeding  within  the 
meaning  of  s.  Oof  "The  Supremo  Court  Amendment  Act  of  187!),'  such  judgment 
was  one  from  which  an  appeal  would  lie  to  the  Supreme  Court  of  Canada ; 
and  though  an  appeal  cannot  be  taken  from  a  court  of  first  instance  directly 
to  the  Supreme  Court  until  there  is  a  final  judgment,  yet,  wlionover  a 
Provincial  Court  of  Appeal  has  jurisdiction,  this  court  can  entertain  an  appeal 
from  its  judgment  finally  disposing  of  the  appeal,  the  case  being  in  other 
respects  a  proper  subject  of  appeal. 

Chevalier  y.  Cuvillier. — iv.  605. 

18.  Appeal  —  Final    judginent  —  Demurrer  —  Supreme    Court 

Amendment  Act,  1870,  sec.  3 — 38  V.  c.  16  {Insolvent  Act, 
1875)  88.  136  &  137 — Construction  of — Intra  vires — Pur- 
chase of  goods  by  Insolvent  outside  of  Dominion  of  Canada 
— Pleadings. 

P.  et  «?.,  merchants  carrying  on  business  in  England,  brought  an  action 
for  ^4,000  on  the  common  counts  against  J.  S.  et  al.,  and  in  order  to  bring  S. 

CAS.  DIG.— 27 
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et  (tl.  within  the  purview  of  section  130  of  the  Insolvent  Act  of  1875,  by  a  special 
count  alleged  in  their  declaration  that  a  purchase  of  goo<l8  was  made  by  H. 
et  al.,  from  thcni  on  the  13th  i\Iarcli,  187f'i  and  another  purchaso  on  the  'iOtli 
March  of  the  Hanie  year  ;  that  when  H.  it  al.  made  tlie  said  imrchaHOH  tlicy  liad 
probable  cause  for  believin>^  themselves  to  be  unable  to  meet  their  engagements 
and  concealed  the  fact  from  P.  et  til.,  thereby  beconiinn  their  creditors  with 
intent  to  defraud  P.  et  al.  J.  S.  (appellant),  amont^st  otlier  pleas,  pleaded  that 
the  contract  out  of  which  the  alleged  cause  of  action  arose,  was  made  in 
En){land  and  not  in  Canada.  To  this  plea,  P.  et  al.  demurred.  It  was  agreed 
that  the  pleadinj^s  were  to  be  treated  as  amended  by  alk'<,'int,'  that  the  defend- 
ants were  traders  and  British  subjects,  resident  and  domiciled  in  (-anada  at 
the  time  of  the  purchase  of  the  ^oods  in  question  and  Inid  subseipiently  become 
insolvents  under  the  Insolvent  Act  of  iHTij,  and  amendments  thereto. 

Held,  Taschereau  and  Gwynne,  JJ.,  dissentinj,',  that  althou^ih  the  jnd>,'- 
ment  appealed  from  was  a  decision  on  a  demurrer  to  part  of  the  action  only, 
it  was  a  linal  jud;^ment  in  a  jutlicial  proceedinj;  within  the  meaning  of  the  3rd 
8.  of  the  Supreme  Court  Amendment  Act  of  1879. 

Shields  Y.  Peak.— viii.  57!>. 


19.  Aiypeal — Judgment  by  Court  of  Appe((l,  2'>urfly  final,  j^n'^tly 
interlocutory — Effect  of — Experts,  references  to. 

St.  L.  claimed  of  S.  f 2, 125. 75,  balance  due  on  a  building  contract.  S. 
denied  the  claim,  and,  by  incidental  demand,  claimed  J(),3(i.S  for  damages 
resulting  from  defective  work.  The  Superior  Court,  on  27th  March,  1877,  gave 
judgment  in  favour  of  St.  L.  for  the  whole  amount  of  his  claim,  dismissing 
S's.  incidental  demand.  This  judgment  was  reversed  by  the  Court  of  Kevigwi 
on  the  29th  December,  1877.  St.  L.  appealed  to  the  Court  of  Queen's  Bencli, 
and  on  the  21th  November,  1880,  that  court  held  that  St.  L.  was  entitled  to 
the  balance  claimed  by  him,  from  which  should  be  deducted  the  cost  of 
rebuilding  the  defectively  constructed  work,  and  in  order  to  ascertain  such  cost, 
the  case  was  remitted  to  the  Superior  Court,  by  whom  experts  were  appointed 
to  ascertain  the  damage,  and,  on  their  report,  the  Superior  Court,  on  the  18th 
June,  1881,  held  that  it  was  bound  by  the  judgment  of  the  Court  of  Queen's 
Bench,  and,  deducting  the  amount  awarded  by  the  experts  from  the  balance 
claimed  by  St.  L.,  gave  judgment  for  the  difference.  This  judgment  was 
affirmed  by  the  Court  of  Queen's  Bench,  on  the  19th  January,  1882. 

Held,  on  appeal,  that  the  judgment  of  the  Court  of  Queen's  Bench  of  the 
24th  November,  1880,  was  a  final  judgment  on  the  merits,  and  that  the  Supe- 
rior Court,  when  the  case  was  remitted  to  it,  rightly  held  that  it  was  bound  by 
that  judgment,  and  that  St.  L.  was  entitled  to  the  balance  thereby  found  due 
to  him . 

rer  Fournier,  J.— 1.  That  the  judgment  of  the  24th  November,  1880,  though 
interlocutory  in  that  part  of  it  which  directed  the  reference  to  experts,  was 
final  on  the  other  points  in  litigation,  and  could  therefore  have  properly  been 
appealed  from  as  a  final  judgment. 
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2.  Tlmt  altlion^li  on  uii  ivijpeal  from  a  lliiivl  jiul<{inuiit  an  iippoUaiit  may 
liavo  tlio  rijjlit  to  inii)ii;{n  an  iiiturlocutory  jud^jtiieiit  remlerud  in  tlio  causo,  yet 
liu  lutiUH  tliiH  I'i^lit  il  he  voluntarily  and  without  reHcrve  acta  upon  hucIi  interlo- 
cutory ju(lf>mont. 

Shaw  V.  St.  LouIb.— viii.  885. 

20.  New  trial — Life  innuvdnce — Power  of  court  to  set  oside  verdict 
and  enter  another — o7  V.  c.  7,  ss.  32  &  ,U,  (0.) — Ss.  26^, 
283,  c.  60  Rev.  Stats.  {0.)—.}8  V.  c.  11,  ss.  20,  22. 

In  an  action  on  a  life  policy  tried  before  a  judge  and  a  jury,  in  accordance 
with  the  provisions  of  37  V.  c.  7,  s.  32,  (O.),  the  learned  judge,  in  place  of  re- 
(piirin),'  tlio  jury  to  rciulcr  a  ^ji-noral  verdict,  directed  them  to  answer  certain 
(jUL'stionH,  and  the  jury  having;  answered  all  IbecjuestioiiH  in  favour  of  the  plain- 
till',  the  judge  entered  a  verdict  for  the  plaintiff.  Upon  a  rule  ni»i  to  show 
cause  why  this  verdict  should  not  bo  set  aside  and  a  non-suit  or  a  verdict  en- 
tered for  deffiulaiits  pursuant  to  the  "  Law  lieforni  Act,"  or  a  new  trial  had 
between  the  parties,  said  verdict  being  contrary  to  law  and  evidence,  and  the 
thuling  virtually  for  the  defendants,  the  Court  of  Queen's  IJench  made  the 
rule  aljsolute  to  enter  a  verdict  for  the  defendants.  The  appellant  then  ap- 
pealed to  the  Court  of  Appeal  for  Ontario,  and  the  court  being  equally  divided, 
the  a[)peal  was  disniissed. 

Held,  Taschereau,  J.,  dissenting,  that  the  Court  of  Queen's  Bench  had  no 
power  to  set  aside  the  verdict  for  the  plaintiff  and  direct  a  verdict  to  be  entered 
for  the  defendants  in  direct  opposition  to  the  finding  of  the  jury  on  a  material 
issue.  That  the  court  below  might  have  ordered  a  new  trial  upon  the  ground 
that  the  finding  of  the  jury  upon  the  questions  submitted  to  them  was  against 
the  weight  of  evidence,  but  they  exercised  th'^i;-  -li.scretion  in  declining  to  act, 
or  in  not  acting,  on  this  ground  ;  and  therefore  no  i.  ppeal  to  the  Supreme  Court 
of  Canada  would  lie  on  such  ground,  under  s.  22,  38  V.  c.  11. 

That  if  an  amondmont  to  a  plea  was  authorized  by  the  court  below,  but 
such  amendment  was  never  actually  made,  the  Supreme  Court  has  no  power 
to  consider  the  case  as  if  the  amendment  had  in  effect  been  made.  [But 
see  Supreme  and  Exchequer  Courts  Amendment  Act,  1880.] 

iVrGwynne,  J. — That  the  plaintiff  never  could  have  been  non-suited  in 
virtue  of  37  V.  c.  7,  s.  33  (O.),  as  it  is  only  where  it  can  be  said  that  there  is 
not  any  evidence  in  support  of  the  plaintiff's  ease,  that  a  non-suit  can  be 
entered ;  and  that  in  this  case,  the  proper  verdict  which  the  law  required  to  be 
entered  upon  the  answers  of  the  jury  was  one  in  favour  of  the  plaintiff. 

[This  case  was  appealed,  and  the  Lords  of  the  Judicial  Committee  of  the 
Privy  Council  affirmed  the  first  holding  of  the  Supreme  Court.  As  to  the 
second  holding,  it  was  held  that  the  Supreme  and  Exchequer  Court  Act,  s. 
38,  gives  the  Supreme  Court  power  to  give  any  judgment  which  the  court  below 
might  or  ought  to  have  given,  and  amongst  other  things  to  order  a  new  trial  on 
the  ground  either  of  misdirection  or  the  verdict  being  against  the  weight 
of  evidence ;  and  that  power  was  not  taken  away  by  s.  22  in  this  case  in 
which  the  court  below  did  not  exercise  any  discretion  as  to  the  question  of  a 
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nuw  trial,  and  where  the  appenl  from  their  jiid^nient  did  not  relate  to  that 
subject.  See  lleport  of  Case  f5  App.  Cases,  Mi.  The  judgment  of  the  Judicial 
ComiTiitto')  will  also  be  found  printed  as  an  appendix  to  the  Supreme  Court 
Report.  See  also  Report  of  CaHe  in  41  IT.  C.  Q.  H.  107,  and  in  H  Out.  Appeal 
Rep.  331.] 

Moore  v.  The  Connecticut  Mut.  Life  Ini  Co.  — vi.  i'M. 

20  (a).  As  to  new  trial  on  Criminal  Appeal. 
See  NEW  TRIAL,  7. 

21.  Appeal — Final  Jaihjment — Demurrer — Supreme  and  J'Jxche- 
quer  Court  Act,  1S75 — S.  C.  Am.  Act,  1879 — CV<se  defective, 
not  having  formal  judgment — C'o.s/.v  as  of  motion  to  qiiaxh. 

Action  for  assault  and  false  imprisonment.  The  defendants  by  their  second 
plea  justified  the  assault,  etc.,  by  virtue  of  a  writ  of  captus  ad  Htitixf.  issued 
against  the  plaintiff  under  a  judj^naent  recovered  a{»ainst  him. 

To  this  plea  the  plaintiff  by  his  second  replication  alletjed  that  the  citpim 
was  issued  and  delivered  to  the  defendant's  attorney  in  blank  and  lillud  up  with 
the  necessary  particulars  after  the  sealing  and  deliverin;^. 

And  by  a  fourth  replication  to  the  second  plea  the  plaintiff  allet^ed  that  the 
writ  was  sealed,  issued  and  delivered  without  .i.ny  prascipe  therefor  haviii;,' 
been  filed  with  the  prothonotary. 

To  tljese  replications  the  defendants  demurred.  To  the  fourth  repli- 
cation the  defendants  pleaded  a  second  rejoinder  to  the  effect  that  forthwith 
after  the  issuintj  of  the  writ  the  attorney  of  the  defendants  havint,'  duly  paid 
the  lejjal  fees  transmitted  to  the  prothonotary  a  sufficient  and  proper  prccuipe. 

To  this  second  rejoinder  the  plaintiff  demurred. 

Judf^ment  was  rendered  for  the  plaintiff  on  all  the  demurrers  by  the 
Supreme  Court  of  Prince  Edward  Island. 

The  defendants  appealed  to  the  Supreme  Court  of  Canada,  and  the 
printed  case  contained,  in  addition  to  the  demurrer  book,  and  the  reasons  for 
judtjment,  a  certified  e.xtract  from  the  minutes  of  the  prothonotary  of  the 
entry  of  the  judj^ment  delivered  by  the  court  on  the  demurrers  : 

"Demurrers  argued  30th  October  last,  when  the  court  took  time  to  con- 
sider. The  Chief  Justice  now  gives  judgment  for  the  plaintiff  on  all  the 
demurrers.     Mr.  Justice  Peters,  concurs  ;  Mr.  Justice  Hensley,  concurs." 

Held,  1.  The  case  was  defective  in  not  showing  that  a  judgment  had  beeh 
entered  up  on  the  demurrers. 

2.  Even  if  judgment  had  been  entered  up  such  judgment  would  not  bo  a 
final  judgment  from  which  an  appeal  would  lie  within  the  meaning  of  the 
Sup.  &  Ex.  Ct.  Act,  1875,  or  the  Sup.  Ct.  Amend.  Act  of  1879. 

Appeal  quashed  with  costs  of  a  motion  to  quash.  The  objection  to  tlio 
jurisdiction  was  taken  by  the  respondent  in  his  factum. 

Reid  et  al.  y.  Ramsay.— 6th  June,  1879. 
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22.  iV''iu  trial — Diumujea,  t'.iresaive — Dl»cretu>n — S,  li  S.  C,  Act, 

mo^S.  4,  S.  and  Ex.  C.  Am.  Act,  1880—Co«ta. 

Tlio  i)livintitT  doclarcd  on  a  Hpecial  contract  fur  tho  sale  of  a  vongol  by  the 
pliiiiitiff  to  tlio  (Infuiidant,  averriiif!  tlie  imrfonnanco  by  tlio  appellant  of  all 
conditioMH  j)rcco(k'iit  neci'HHary  to  entitle  tlio  plaintiff  to  tlu>  payment  by  tlio 
respondent  of  the  ai>reed  price  of  the  Haid  vcnnel,  and  aB^ii^nin^  au  a  breach  the 
noii-payiiient  of  the  Haid  price  by  defendant.  The  plaintiff  further  declared 
on  the  coninion  counts. 

The  defendant  pleaded  non-asaunipsit,  non-delivery  of  the  vessel,  payment 
and  Het-off. 

The  caUHu  waw  tried  before  the  ciiief  justice  of  Nova  Scotia  and  a  jury  at 
Amherst,  in  Juno,  1878.  The  jury  found  a  verdict  for  plaintiff  for  ?:',,0()n.  A 
rule  nixi  was  tlioreuiion  taken  out  to  Hot  aside  this  verdict,  and  this  rule  the 
court  below  made  absolute  on  the  yrouiid  that  the  damafjos  were  excessivei 
observing  that  it  was  nnnecesBary  to  decide  whether  the  verdict  was  objoctioii- 
able  on  other  grounds. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  on  motion  to  quash, 
Henry,  J.,  duhitante,  that  tho  jud^jmeiit  of  the  court  ordering;  a  now  trii'.l  on 
the  >{round  of  excessive  damat^es,  proceeded  upon  matter  of  discretion  only, 
and  that  such  judj^ment  was  not  appealable.  [But  seo  now  U.  S.  C.  c.  Vio, 
H.  24  ((/)  as  amended  by  54  &  55  V.  c.  25.] 

Appeal  quashed  with  tho  general  costs  of  appeal  to  hearin<{.  By  flat  of 
Taschereau,  J.,  a  counsel  fee  of  ?50  on  motion  was  taxed. 

McOowan  v.  Mockler.— 13  October,  1879. 

23.  Appeal  quashed  for  want   of  jwrmlictioii — Verdict  against 

U'eiyht  of  evidence — *S'.  ';20  d'*  2^i  Hupi.  C.  Act — Costs. 

A])peal  from  a  judgment  of  the  Supreme  Court  of  New  Brunswick,  making 
absolute  a  rule  to  set  aside  a  verdict  for  the  defendants,  and  for  a  new  trial,  on 
the  several  grounds  of  improper  reception  of  evidence,  misdirection,  and  be- 
cause the  verdict  was  against  tho  weight  of  evidence. 

Held,  that  the  court  below  having  proceeded  as  well  on  the  ground  that  the 
verdict  was  against  the  preponderance  of  the  evidence,  as  on  tlie  law,  the  appeal 
came  within  s.  22  of  the  Supreme  Court  Act,  and  would  not  lie.  [But  see  now 
B.  S.  C.  0.  135,  s.  24  (d)  as  amended  by  54  &  55  V.  c.  25.] 

Appeal  quashed  for  want  of  jurisdiction,  but  without  costs,  the  appeal 
having  been  heard  e.rpdrte,  the  respondent  not  appearing. 

Domville  v.  Cameron.— 9th  February,  1830. 

24.  Conviction  for   violation   of   license    knvs — Habeas    corp)us^ 

motion  for — Judgment  diMmi8.nng  not  ((pj^ealable  wlien 
jyrisoner  is  discharged  before  appecd — Jurisdiction — R.  S. 
iV.  S.  c.  75— R.  S.  N.  S.  c.  ^99— Appeal— Costs. 

The  prisoner,  Simon  Fraaer,  had  been  convicted  before  F.  A.  Laurence, 
stipendiary  magistrate  for  the  Town  of  Truro,  of  violating  the  license  laws  in 
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force  ill  tlio  town,  and  wa8  flncd  940  and  coatu  an  for  u  tliir.l  nfTunco.  Kxecu- 
tion  waa  initied  in  the  furm  K>vvn  in  tlie  Itov.  HtatH.  c.  7A,  under  whi^h  FraRer 
wan  cominitti-d  to  jail.  Wliilc  there  lie  wan  convicted  of  ii  fourth  offonco  mid 
lined  9H()  and  coHtw,  and  waH  detaineil  under  an  execution  in  tiiu  Hanie  furm. 
The  mutter  came  Inifore  th.  Bupreme  Court  of  Nova  Hcotia  on  a  motion  to 
make  ubitolute  a  rule  iiiii  granted  by  Weathurhe,  J.,  under  c,  {){)  of  the  Rev, 
Btnt*.  of  (N.  B.),  of  "  Becuring  the  Liberty  of  the  Huliject."  Tiiu  rule  was  dii- 
chur>(ed. 

It  appeared  tliat  before  the  inHtittition  of  the  appeal  to  the  Hiipremo  Court 
of  Canaila,  the  time  for  which  the  appellant  hud  been  iinpriHoned  hud  expired 
and  he  wuh  at  lur({e. 

Un  motion  to  dininlHu  the  appeal  for  want  of  jurisdiction,  Held,  that  an 
appeal  ."'11  not  lie  in  any  ciine  of  procoediiijjH  for  or  upon  a  writ  of  iKiheim  corpui 
when  at  the  iiino  of  brin^inu  the  appeal  the  appellunt  ih  at  lur>{e. 

Api)eal  diBmiased.  The  question  of  coHtH  wan  renerved  and  subHequently 
the  court  ordered  that  the  reapondent  should  be  allowed  his  ({eneral  costs  of  the 
appeal. 

Fraser  v.  Tupper.  -21st  ,Iuno,  1880, 

25.  Appcdl — Allowance  of — Security — Out.  Jud.  Act,  1S81,  h.  4'^. 

Where  the  Court  of  Appeal  for  Ontario,  under  h.  4U  Ont.  Jud.  Act,  1881, 
refused  leave  to  appeal  to  the  Supreme  Court  of  Canada,  the  matter  in  con- 
troversy bein^!  under  SI, 000. 

Held,  that  the  appellant  should  be  permitted  to  pay  9500  into  the  Supreme 
Court  as  security  for  the  costs  of  the  uppciil.  The  court  expressed  great 
doubts  us  to  the  constitutionality  of  the  section  inentiDiiud. 

Forristal  v.  McDonald.    7th  Nov.  1882. 
See  JURISDICTION,  72. 

2G.  No  (ippetd  from  Court  of  Qiveen's  Bench  (P.Q.)  when  cane  has 
origimded  in  the  Gircait  Court  (P.Q.) — Xo  co.^ta  of  appeal 
when  objection  to  jurisdiction  tahen  by  the  court. 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
(P.Q.)  reversin^i;  the  jud^^inont  of  the  Circuit  Court  at  Three  Rivers,  setting 
aside  a  seizure  for  a  tax  of  ftlO  imposed  by  by-law  of  the  city  of  Three  Rivers 
on  strangers  and  non-rosidents  selling  goods  by  samples.  The  case  was  settled 
and  agreed  to  by  both  parties,  who  took  no  objection  to  the  jurisdiction. 

Held,  that  an  appeal  will  not  lie  to  the  Supreme  Court  of  Canada  from  a 
final  judgment  of  the  Court  of  Queen's  Bench  (P.  Q.)  in  cases  in  which  the 
court  of  original  jurisdictioi.  is  the  Circuit  Court  for  the  Province  of  Quebec. 

Appeal  quashed  for  want  of  jurisdiction,  but  without  costs,  the  objection 
having  been  taken  by  the  court. 

[This  precedent  was  followed  in  the  case  of  The  Mayor,  ifv.,  of  Terrebonne,  v. 
The  Sisters  of  the  Frov'deiice  Asylum,]     (See  Jurisdiction,  42.) 

Hajop  y.  Corporation  of  the  City  of  Three  Rivers.— 18  C.  L.  J.  122. 

—  17th  Nov.  1882. 
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27.  Motion  to  I'i'si'i n<l  an  onlt-r  of  a  Jinli/i'  of  the  Court  of  Qiifitnin 
lienvh,  Province  of  Qaehcr,  made  in  Chdmhcru,  or  to  compel 
HUch  Juilife  or  Court  to  receive,  security  refaned — Qn<i;re  as 
to  jurimliction  to  entertain  appeal  from  Q.  B.,  Pr.  of  Q., 
where  opposition  tiled  to  seizure  under  execution  for  an 
amount  less  thati  SJ,OaO—S.  C.  Am.  Ad,  1S7D,  s.  S. 

Honrjjot,  tlio  jilivintiff,  obtained  n,  jndjjmoiit  in  tho  Superior  Court  of 
Quebec  ii^iiinHt  tbe  (IcfoiuliiiitH  for  i\  Hiini  of  97'Jli,  ami  iasnoil  an  rxcctUion 
tluirof')r  iif^aiiiHt  the  defi'iidantH'  iinmoveablo  property,  in  virtue  of  which  a 
certain  lot  and  building  \r<>re  Hoi^ed.  To  thia  Hci/uru  tl)e  defenclantH  (lied  an 
oppoHition  on  tiie  ground  tliat  their  late  fathur'n  will,  nnd(*r  wbi(;h  they  held 
thiH  property,  contained  a  clauuu  i)rohibitin^  them  to  alienate  it.  To  this 
oppoHition  liour^et  flled  a  contestation,  but  tiie  Superior  Court  diHininaed  this 
conteHtation.  and  maintained  the  defendantn'  oppoHition,  holding  thn  prohibi- 
tion to  alienate  in  the  Haid  will  lo^al  and  valiil,  and  quaHhin^'  the  plaiutifT's 
Hei/.ure  of  the  property.  Tho  plaintiff,  J5ourt;et,  apiiualed  from  tlnit  jud){ment 
to  the  Court  of  Queen'a  Bench,  but  wau  ajijain  unnucceuHful  and  hiH  appeal  was 
dianuHHed. 

He  then  applied  to  Mr.  .Justice  Tcssier,  of  tho  Q.  It.,  in  Chambera,  for 
leave  to  appeal  to  tho  Supreniu  Court  of  Canada,  but  was  refused,  ou  the 
ground  that  an  appeal  would  nut  lie  in  such  a  caHu,  under  s.  8  of  the  S.  C.  Am. 
A.  Act,  1M7!».     (.Siv  U  g.  L.  H.  2(12). 

The  plaintiff  then  made  a  motion  in  the  Supremo  Court  of  Canada,  asking 
leave  to  appeal  from  the  judijment  of  the  Court  of  Queen's  Bench  (appeal  side), 
and  prayin>{  that  tho  order  of  Mr.  Justice  Tessier  bo  rescinded,  and  that  the 
said  jud^;e,  or  any  other  jud^jo  of  the  said  Court  of  Queen's  Bench,  bo  ordered 
to  receive  security. 

Held,  tliat  tho  Supreme  Court  had  no  jurisdiction  to  ^rant  tho  conclu- 
sions of  tlic  motion,  even  if  the  appellant  had  a  right  to  appeal  in  such  a  case, 
(See  Jurisdiction,  31), 

Motion  refused  with  costs  fixed  at  5'2i'). 

Bourget  v.  Blanchard.— '29th  November,  1882. 

.'Followed  by  Tessier,  J.,  in  Mnrtiii  v,  Milli,  12  Q.  L.  K.  (IH.— "Jug6: 
Que  lo'rsque  la  question  d6aidee  par  laCour  du  B.  do  la  It.  est  la  priority  d'uno 
creance  hypothecaire  au  montant  de  ?oOO  seulement,  11  n'y  a  pas  droit  d'appel 
i  la  Cour  Supr6me."j 

28.  Railway  acts  of  JSova  Scotia — Railway,  <(ppraisement  of  lands 
for — Order  to  set  aside  proceedings — Estoppel — Judijvient 
not  appealable. 

This  was  an  application  to  the  Supreme  Court  of  Nova  Scotia  asking  it  to 
set  aside,  in  a  summary  manner,  the  whole  appraisement  of  land  damages 
awarded  to  be  paid  by  the   county  to  the   several   proprietors   of   lands   in 
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Pictou  county,  whose  lands  had  been  expropriated  for  the  line  of  railway 
extending  from  New  Glasgow,  in  Pictou  county,  to  the  strait  of  Canso,  and 
known  as  the  Eastern  Extension.  This  appraisement  was  made  on  the 
assumption  that  under  the  contract  with  the  Nova  Scotia  Government  for  the 
construction  of  this  line  of  railway  and  the  statutes  relating  thereto,  and  pro- 
viding for  the  expropriation  of  lands  for  right  of  way,  etc.,  appraisement  of 
damages  or  compensation  to  the  proprietors  and  payment  thereof,  the  right  of 
way  was  furnished  to  the  company  free,  and  the  compensation  for  land  dam- 
ages was  to  be  paid  after  appraisement  in  the  manner  prescribed,  by  the  Gustos 
pf  the  various  counties  through  which  the  line  ran  issuing  debentures  for  the 
amounts  due  to  the  proprietors,  which  debentures  were  to  be  redeeiped  by 
means  of  local  taxation. 

Before  the  Provincial  Government  of  Nova  Scotia  had  entered  into  the 
contract  for  the  construction  of  the  Eastern  Extension  Line,  and  wliile  they 
were  negotiating  therefor,  the  Nova  Scotia  legislature,  on  the  4th  April,  1870, 
passed  c.  3  of  the  Acts  of  1870,  to  enable  the  government  to  enter  into  a  con- 
tract for  the  construction  of  this  line  of  railway,  and  made  provision  thereby 
for  the  payment  of  a  subsidy  and  grants  of  land  to  those  undertaking  it,  and 
for  the  expropriation  of  land  for  the  right  of  way  for  the  line. 

On  the  same  date  c.  74  of  the  Acts  of  1876  was  passed,  and,  in  order  to 
incorporate  and  give  any  contractors  whose  tender  for  construction  should 
thereafter  be  accepted  the  same  corporate  powers  and  privileges  as  those 
mentioned  in  c.  74,  s.  4  of  the  Acts  of  187G  was  passed. 

By  8.  30  of  c.  74,  and  also  by  s.  G,  c.  3,  Acts  of  1870,  certain  ss.  of  c.  70  of  ■ 
the  Revised  Statutes,  third  series,  are  incorporated  in  these  enactments  and 
made  applicable  to  this  line  of  railway,  which  sections  more  particularly  relate 
to  the  mode  of  acquiring  lands  for  the  right  of  way,  stations,  etc.,  the  proce- 
dure for  appraising  damages,  and  the  mode  of  assessing  the  various  counties 
for  the  payment  of  the  amounts  awarded. 

Chapter  70  Eevised  Statutes,  third  series,  comprises  in  consolidated  form 
all  enactments  in  force  in  Nova  Scotia  at  that  date,  relating  to  provincial  rail- 
ways. For  convenience  the  various  railway  companies  in  Nova  Scotia,  such 
as  the  "Windsor  and  Annapolis  Railway  Company,  the  Western  Counties 
Railway  Company,  {see  c.  34,  Acts  of  1808  ;  c.  81,  Acts  1870)  have,  in  obtaining 
their  Acts  of  incorporation,  availed  themselves  of  similar  clauses  from  c.  70, 
Revised  Statutes  third  series,  by  express  enactment,  without  repeating  them  in 
the  Act  or  providing  other  macl  Inery  for  the  expropriation  of  lands,  and  the 
«,scertaining  of  land  damages. 

When  the  Eevised  Statutes,  4th  series,  was  prepared,  certain  Acts  of  the 
Province  not  re-enacted  were  continued  in  force,  and  among  th'era  so  much  of 
c.  70  of  the  third  series  as  was  therein  specified.  {See  the  Act  to  provide  for 
the  publication  of  the  Consolidated  Statutes,  30th  April,  1873,  Revised  Statuces, 
fourth  series,  page  2.) 

Mr.  Harry  Abbott,  having  entered  into  the  contract  with  the  Government 
for  the  construction  of  this  line,  sought,  under  c.  4  of  the  .Acts  of  1876,  incor- 
poration and  the  benefit  of  the  provisions  of  c.  74,  Acts  1876,  and  obtained  a 
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certificate  of  incorporation  under  the  name  of  the  Halifax  and  Cape  Breton 
Hailway  and  Coal  Company. 

The  company  was  organized  under  this  Act,  and  the  ri^jht  of  way  having 
been  obtained  under  the  statutes,  the  damages  were  appraised  and  the  work  of 
construction  bej^an  and  was  carried  on. 

In  1877  an  order  was  made  by  the  Chief  Justice  of  the  Supreme  Court  of 
Nova  Scotia,  on  the  petition  of  a  number  of  the  property  owners  whose  lands 
would  be  affected  by  tho  building  of  the  railway,  directing  the  protlionotary  of 
the  county  to  draw  and  strike  a  jury,  under  the  provisions  of  c.  70,  of  the 
Revised  Statutes,  third  series,  to  appraise  the  lands  and  property  taken  for  the 
purpose  of  the  Eastern  E.xtension  Railway. 

In  1878  a  rule  nisi  was  taken  to  set  the  whole  proceedings  aside,  but  a  year 
later  it  was  discharged  on  motion  of  the  party  who  had  obtained  it. 

A  question  having  been  raised  as  to  the  validity  of  the  incorporation  of  the 
company  under  c.  4,  Acts  187C,  by  the  Local  Government,  and  legislation  being 
about  to  be  passed  to  remove  such  doubt.s,  anotlier  rule  was  obtained  in  1S70, 
on  the  ground  that  the  Halifax  and  Cape  Breton  Railway  and  Coal  Company 
had  no  legal  existence.  After  the  argument  of  this  rule,  and  before  judgment, 
clia.  ()0  and  70  of  the  Acts  of  18711  were  passed  by  the  Legislature  of  Nova 
Scotia.  After  hearing  the  Gustos  of  the  county  by  counsel  before  a  committee 
of  the  Legislature,  two  sections  of  the  Act  were  added  in  the  interest  of  the 
county. 

The  Supreme  Court  of  N.S.  held  that  the  County  of  Pictr  >  were  estopped 
by  these  statutes  last  mentioned  from  disputitif^  the  '  ^ ,,.  ■  ■  ,inent  of  the  lands 
taken,  and  by  their  act  in  issuing  debentures.to  ])!.■  i  .  whom  damages  had 
been  awarded  for  the  lands  appropriated  to  the  railway,  some  of  which  had 
been  indorsed  to  third  parties.     (See  1  Russ.  &  Geldert,  448.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of  the 
court  below  was  not  one  from  which  an  appeal  would  lie,  tliere  being  no  finality 
about  the  order  made  by  the  Chief  Justice  of  the  court  below  ia  1877,  which 
was  what  this  appeal  sought  to  set  aside. 

Hockin  v.  Halifax  and  Cape  Breton  Ry.  &  Coal  Co.— 2{)th  Get.  1880. 

29.  Of  Supreme  Court  and  judges  thereof — In  habeas  corpus,  in 

criminal  matter. 

See  HABEAS  CORPUS.  2,  3. 

30.  Demurrer — Jxidrjment  on,  not  final. 

On  appeal  brought  from  a  judgment  overruling  a  demurrer  to  some  of  the 
counts  of  a  declaration  only,  and  not  from  the  final  judgment  on  the  whole 
case. 

Held,  that  the  appeal  must  be  quashed  for  want  of  jurisdiction,  but  liberty 
given  to  appeal  on  whole  case  upon  certain  terms.  For  full  statement  of  facts 
see  Dnmaries  25. 

Bank  B.N.A.  v.  Walker.— 22nd  June,  1882. 
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31.  Ajipeal  from  Quebec — Judgment — Saprerne  Coarl  Act,  1S70, 

s.  8 — Op])osition  to  seizure  for  an  amount  under  $3,000 
— Apj)e(d  quashed  for  want  of  jurisdiction — Without  costs. 

The  contestation  in  question  arose  on  an  opposition  put  in  by  the  respond- 
ent to  a  seizure  which  the  appelhint  had  caused  to  be  made  of  the  immoveable 
proi)erty  of  the  defendant  in  the  cause  in  virtue  of  a  writ  of  execution,  based 
on  a  judgment  obtained  by  tlie  appellant  against  the  defendant  for  t(140. 

The  respondent  in  his  opposition  alleged  that  he  was  a  creditor  of  the 
defendant  for  531,000,  and  he  asked  the  nullity  of  the  seizure  on  the  ground 
that  by  a  certain  agreement  dated  the  17th  October,  187<),  it  had  been  stipu- 
hited  that  no  property  of  the  defendant  should  be  sold  without  the  respondent's 
consent.  The  defendant  was  a  building  society,  and  the  respondent  further 
alleged  that  the  appellant,  as  one  of  the  directors  of  the  society  had  become 
a  party  to  and  ought  to  be  bound  by  thn  iigreeinent  mentioned.  This  opposi- 
tion was  maintained  by  the  Superior  Court,  and  also  by  the  majority  of  the 
Court  of  Queen's  Bench  for  Lower  Canada. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  appeal  did  not 
come  within  any  of  the  cases  mentioned  in  42  V.  c.  81),  s.  8  (Sup.  Ct.  Am. 
Act,  IST'.t,)  providing  for  appjals  from  the  Province  of  Quebec.  The  de- 
mand was  for  a  sum  of  money  amounting  only  to  $C)iO  ;  the  opposition  was  not 
for  any  pai'ticular  sum  and  did  not  ask  for  the  payment  of  the  debt  of  $31,000, 
but  attacked  only  the  seizure  for  $040  and  sought  to  interfere  with  the  execu- 
tion of  a  judgment  for  that  sum  ;  the  amount  in  dispute  therefore  was  this 
?()40,  and  the  question  of  jurisdiction  was  governed  by  this  amount  and  not  by 
the  value  of  property  seized,*  although  such  value  exceeded  the  sum  of  $2,000. 
Henry,  J.,  dissenting. 

Appeal  quashed  for  want  of  jurisdiction,  but  without  costs,  the  objection 
having  been  raised  by  the  court. 

Champoux  y.  Lapierre. — I'Jth  June,  1883. 

32.  Final  judr/ment — Rev.  Stats.  {N.  S.),  4th  series,  c.  0^,  s.  oG — Order 

of  a  Judge  refusing  leave  to  defend,  after  judgment  entered 
hy  defa ult — Proced ure. 

This  is  an  action  of  replevin  brought  in  the  Supreme  Court  of  Nova  Scotia 
by  the  plaintiffs  against  the  defendant  and  appellant  to  recover  one  hundred 
and  twenty-five  barrels  of  flour.  The  plaintiffs  were  endorsees  of  a  bill  of 
lading  of  the  goods  sued  for,  which  were  held  by  the  defendant  as  freight  agent 
of  the  Intercolonial  Railway  at  Truro. 

The  action  was  begun  on  the  'Jth  day  of  April,  A.D.,  1881,  and  the  goods 
were  replevied  and  the  writ  was  served  upon  the  defendant  on  the  same  day. 

A  default  was  marked  on  the  25th  April,  1881.  Subsequently,  on  the  10th 
daj'  of  September,  1881,  the  plaintififs'  attorney  caused  to  be  issued  a  writ  of 
inquiry,  under  which  d'lmages  were  assessed  uuder  the  provisions  of  s.  56, 
c.  94,  Rev.  Stats,  of  Nova  Scotia,  fourth  series. 
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An  Older  nini  for  the  purpose  of  removing  the  default  and  letting  in  the 
defendant  to  defend,  was  taken  out  on  the  11th  October,  1881,  and,  on  ar>^ii- 
ment,  was  discharj^od  with  coats  by  an  order  of  Mr.  Justice  James,  presiding 
at  chambers. 

From  the  last  named  order  an  appeal  was  had  to  the  Supreme  Court  of 
Nova  Scotia,  which  confirmed  the  judj^ment.     (i  Russ.  &  Geld.  108.) 

Section  7o  of  c.  94  of  the  Rev.  Stats,  of  Nova  Scotia,  fourth  series,  enacts 
that  it  shall  be  lawful  for  the  court  or  a  judge,  upon  such  terms  as  to  costs  or 
otherwise  as  they  shall  think  fit,  at  any  time  within  one  yaar  after  final  judg- 
ment, to  let  in  the  defendant  in  any  action  or  appeal  to  defend  the  same  upon 
an  application  supported  by  satisfactory  affidavits  accounting  for  his  non- 
appearance, and  disclosing  a  defence  upon  the  merits  with  the  particular 
grounds  thereof;  and  aftidavits  sliall  not  be  received  in  reply  unless  the  court 
or  judge  shall  otherwise  order. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment 
appealed  from  was  not  a  final  judgment  within  the  meaning  of  9.  3  of  the 
Supreme  Court  Amendment  Act  of  1879,  and  v.-as  not  appealable. 

Held,  also,  that  if  the  court  could  entertain  the  appeal,  the  matter  was  one 
of  procedure  and  entirely  within  the  discretion  of  tiie  court  below,  and  this 
court  would  not  interfere. 

Appeal  dismissed  with  costs. 

Gladwin  y.  Cummings. — Brd  November,  1883. 


33.  Appeal — Justice  of  the  peace — Certiorari — Court  of  orirjinal 
jurisdiction  not  a  superior  court — Xo  appeal. 

Conviction  by  a  justice  of  the  peace  of  the  defendant  for  selling  liquor 
contrary  to  the  provisions  of  "  The  Canada  Temperance  Act,  1878,''  in  the 
Globe  Hotel,  in  Portage  La  Prairie,  in  the  county  of  INIarquette  West,  in  the 
Province  of  Manitoba. 

The  conviction  and  papers  connected  therewith  were  brought  before  the 
Court  of  Queen's  Bench  in  Manitoba,  by  writ  of  certiorari,  and  on  the  papers 
so  brought  before  the  court,  a  rule  nini  to  ijnash  the  conviction  was  on  motion 
granted,  and  was  after  argument  made  absolute. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  appeal  would 
not  lie,  the  cause  not  having  arisen  in  a  Superior  Court  of  original  jurisdic- 
tion. 

Appeal  quashed  for  want  of  jurisdiction.  The  question  of  costs  was 
reserved.  The  court  subsequently  determined  that  the  respondent  should  have 
the  costs  of  appeal,  although  the  objection  had  been  taken  by  the  court. 

The  Queen  v.  Nevins.— Jan.  18th,  1884— 23rd  May,  1884. 
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34.  Appeal — Final  judgment — Supreme   and  E.i'cJieqv.er   Courts 

Act,  1875,  8.  25 — Supreme  Gourt  Ainendnient  Act,  1870,  f^.O 
— Promissory  note  overdue  in  liands  of  jxiyee — Gornishec 
clauses,  C.  L.  P.  Act — Payment  by  maker  into  court  by  order 
of  a  judge,  efect  of. 

An  action  was  brou{<ht  by  respondent  as  endorsee  of  a  promissory  note 
made  by  appellants  in  favor  of  one  J.  A.,  and  by  him  endorsed  to  respondent, 
The  appellants  pleaded  that  the  amount  of  the  note  had  been  attached  in  their 
hands  by  one  of  A. 'a  judfjment  creditors  and  paid,  under  the  garnishee  clauses 
of  the  Common  Law  Procedure  Act  of  P.  E.  I.,  trunscriijts  of  ss.  00  to  07  inclu- 
sive of  the  English  C.  L.  P.  •■^ct,  1854.  To  this  plea  respondent  demurred  on  the 
ground  that  the  debt  was  not  one  which  could  properly  be  attached,  and  on  the 
6th  February,  1883,  the  Supreme  Court  of  P.  E.  I.  gave  judgment  in  favour  of  tlie 
respondent  on  the  demurrer.  No  rule  for  judgment  on  thedeniurrer  was  taken 
out  by  the  respondent.  On  the  19th  March  following  an  order  was  obtained  to 
ascertain  amount  of  debt  and  damages,  for  which  linal  judgment  was  to 
be  entered,  and  judgment  was  signed  for  the  respondent  on  the  2nd  May  follow- 
ing.    The  appellants  then  appealed  to  the  Supreme  Court  of  Canada. 

On  motion  to  quash  for  want  of  jurisdiction,  it  was  contended  on  behalf  of 
respondent  that  the  appellant  should  have  appealed  from  the  judgment 
rendered  on  the  demurrer  on  the  oth  February,  1883,  and  within  thirty  days 
from  that  date  ;  but. 

Held,  that  the  judgment  entered  on  the  2nd  May,  1883,  was  the  "  final 
judgment "  in  the  case  from  which  an  appeal  would  he  to  the  Supreme  Court. 
Held,  also,  reversing  the  judgment  of  the  court  below,  that  an  overdue 
pronussory  note  in  the  hands  of  the  payee  is  liable  to  be  attached  by  a  judg- 
ment creditor,  under  the  C.  L.  P.  Act,  and  payment  by  the  garnishee  of  the 
amount  to  the  judgment  creditor  of  the  payee,  in  pursuance  of  a  judge's  order, 
•       is  a  valid  discharge. 

Roblee  v.  Rankin,  -xi.  137. 

35.  In  matter  of  procedure  Court  of  Appeal  should  not  interfere — 

Amended  ideas,  motion  to  add — Insuflicicncy  of  affidavit 
— Staying  piroceedings  on  interlocutory  judgment — C.  G.P. 
Art.  11. W,  C.  S.  L.  a  c.  77,  s.  26. 

liespondent  sued  appellant  on  his  promissory  note,  and  the  action  was 
returned  into  court  on  the  22nd  June,  1883. 

On  the  Oth  of  July,  1883,  appellant  filed  a  plea  of  payment.  On  the  3rd 
September,  1883,  the  case  was  inscribed  for  proof  and  hearing  at  the  same 
time,  under  Art.  243  of  the  C.  C.  P.  L.  C,  for  the  17th  day  of  September,  1883. 

On  the  14th  September,  1883,  appellant  served  a  motion  for  permission  lo 
file  new  pleas,  on  the  respondent's  attorney. 

This  motion  was  made  on  the  17th  September  and  refused  by  the  court  on 
the  18th,  tl;e  day  following. 
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The  reasons  given  by  the  Superior  Court,  in  the  interlocutory  judgment 
for  refusint^  appellant's  demand,  was  the  insufficiency  of  the  affidavit  in  sup- 
port thereof. 

The  iippellant  served  notice  of  his  intention  to  appeal  from  this  interlo- 
cutory judgnitnt  to  the  Court  of  Queen's  Bench. 

On  the  20th  Hepteniber,  1884,  the  respondent  moved  for  and  obtained 
judynient  from  the  Superior  Court,  and  this  judjjment  was  affirmed  by  the 
Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  on  the  8th  of 
February,  1884. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Ritchie,  C.J.,  and 
Strong  and  Taschereau,  J  J.,  that  on  a  question  of  procedure  the  court  should 
not  interfere. 

Per  Fournior  and  Henry,  J  J, — Tlie  affidavit  filed  by  the  appellant  in  sup- 
port of  his  amended  plea  was  insufficient,  not  being  sufficiently  positive  and 
preciHe. 

I'l-r  Taschereau,  J. — Only  a  rule  for  leave  to  appeal  would  have  the  effect 
of  stayint;  proeeedinfis,  not  a  mere  service  of  a  motion  for  leave  to  appeal 
(Art.  1120  C.  C.  P.  and  C.  S.  L.  C.  c.  77,  s.  2C.) 

Appeal  dismissed  with  costs. 

Dawson  y.  Union  Bank.— 17th  February,  1885. 


30.  Judf/vient — On  an  opposition  claiming  less  than  S2,000 — 
Supreme  Court  Act,  1879,  s.  S — Quebec,  appeal  from — 
Costs. 

The  appellants,  being  creditors  of  the  late  Isaac  Gouverneur  Ogden, 
f^lieriff  of  the  District  of  Three  Rivers,  sued  and  obtained  a  jud^jment  on  the 
Kith  Marcli,  1874,  against  his  sole  heir,  Isaac  Low  Evans  Ogden,  for  8528.83, 
with  interest. 

The  la  Her  havinp  died,  the  appellants  recovered  another  jud^'ment,  on  the 
ISth  .January,  1881,  declaring  that  the  former  could  be  enforced  by  e.\ecution 
agaiuift  his  representative,  Charles  Kinnis  Ogden,  to  the  extent  of  $231,  with 
interest  and  costs. 

By  virtue  of  the  last  judgment,  the  appellants  caused  to  be  made  a  seizure 
of  an  immoveable  derived  from  the  succession  of  Sheriff  Ogden  by  Isaac  Low 
Evans  Ogden,  and  from  the  succession  of  the  latter  by  Charles  Kinnis  Ogden. 

The  respondents  contested  the  seizure  of  that  lot  6f  land,  by  an  opposition 
a  fin  ih'  liiMniire. 

They  alleged  in  their  opposition,  that  Isaac  Low  Evans  Ogden  had  sold 
them  the  land  seized,  for  the  price  of  .?2,000  paid  cash,  and  they  prayed  that 
they  might  be  declared  tlie  true  owners  and  proprietors  of  the  said  lot  of  land, 
and  that  the  seizure  of  it  might  be  annulled  and  set  aside. 

The  appellants  contested  this  opposition,  pleading  several  pleas,  impugn- 
ing the  alleged  sale  and  the  title  of  the  respondents  to  the  land  in  question. 
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On  aijpeiil  to  the  Supreme  Court  of  Canada  from  the  judgnieiit  rendered 
by  the  Court  of  Quooh'h  Bench  for  Lower  Canada,  revuisinj,'  the  judf'inent  of 
the  KuiJerior  Court  on  this  contestation,  Held,  that  tlie  opposition  hiiviii^  heen 
filed  in  a  suit  in  which  the  amount  in  diupute  was  leas  than  $'2,000,  the  appeal 
would  not  lie.  (Mticfarlnne  v.  Lcclaire,  13  Moo,  P.  C.  C.  181,  referred  to;  also 
Ckampoux  v.  Lupierrf).     (Sec  Jurisdictio)i  31.) 

Appeal  quashed  for  want  of  jurisdiction,  but  without  costs,  a  motion  to 
quash  not  having  been  made  at  the  earliest  convenient  luoment. 

Gendron  v.  McDougall.— 4th  March,  isH.i. 

37.  Ju(h/mevt  hy  Court  of  Apjx'nl  qinifihivfi  ivferim  ivjnnciiov  — 
Not  aiqwalahle. 

In  this  case,  on  the  Ist  September,  188!},  Mr.  Justice  Torrance,  of  the 
Superior  Court  for  Lower  Canada,  ordered  the  issue  of  a  writ  of  injunction, 
returnable  on  the  30th  day  of  Octoljer,  then  next,  enjoininj,'  the  respondents 
and  certain  other  persons  named  from  issuing  or  dealinf^  with  certain  bonds 
until  otherwise  ordered  by  the  said  court  or  a  jud^;e  thereof. 

About  the  13th  November,  1883,  the  Canada  Atlantic  Railway  Company 
presented  a  motion  to  quash  the  injunction.  On  the  13th  December  fol!owin<i, 
Mr.  Justice  Mathieu,  of  the  Superior  Court,  declared  that  the  said  writ  of 
injunction  had  been  issued  without  reason  {mns  cause)  and  he  suspended  it 
until  the  final  adjudication  of  the  action  on  the  merits. 

Both  the  appellants  and  respondents  appealed  from  this  judfjmcnt  to  the 
Court  of  Queen's  ]3ench  (appeal  side),  wh'ch  court  on  the  2l8t  of  January,  1885, 
rendered  judgment  quashing  the  injunction  absolutely. 

On  the  9th  of  February  following,  the  appellants  gave  notice  of  their 
intention  to  appeal  to  the  Supreme  Court  of  Canada,  and  on  the  I'Jth 
February  presented  a  petition  to  Mr.  Justice  Monk,  one  of  the  judges  of  the 
Court  of  Queen's  Bench,  for  the  allowance  of  the  appeal.  On  the  20th  of 
February  Mr.  Justice  Monk  rendered  judgment,  refusing  to  allow  the  appeal 
on  the  ground  that  the  judgment  quashing  the  writ  of  injunction  was  not 
a  final  judgment,  and,  "  notwithstanding  the  offer  and  sufficiency  of  the 
security."  On  the  27th  of  February  the  appellants,  by  their  attorneys,  served 
notice  of  their  intention  to  move  before  a  judge  of  the  Supreme  Court  to  be 
allowed  to  give  proper  security  to  the  satisfaction  of  that  court,  or  of  a  judge 
thereof,  for  the  prosecution  of  their  appeal  to  that  court,  notwithstanding  the 
refusal  of  the  court  below  to  accept  said  security,  and  notwithstanding  the 
lapse  of  thirty  days  from  the  rendering  of  the  judgment  from  which  they 
desired  to  appeal,  and  further  to  obtain  an  extension  of  time  for  settling  the 
case  in  appeal. 

This  motion  came  before  Mr.  Justice  Henry,  in  chambers,  on  the  5th 
March,  who  enlarged  it  into  court,  aud  it  was  on  the  same  day  argued  at 
length  before  the  court. 


481 

Jurisdiction— <  'nuiiiiunl. 

Held,  that  the  juil^ment  of  the  Court  of  Queen's  Bench  (appeal  Bide), 
quashinti  tlie  interim  injuncLion,  was  not  a  final  judgnieut  from  wliioh  an 
a[)[)eal  would  lie.     Motion  refused. 

Stanton  v.  Canada  Atlantic  Ry.  Co.  (21  C.L.J.  3<^5),  18th  March,  1885. 

38.  Interim  injunction  obtained  ex  parte — Order  disaolvivtj — No 
appeal  frovi — Trespass — Appeal. 

This  was  an  action  of  trespass,  bronf,'ht  by  the  plaintiff  against  the  defen- 
dants on  the  loth  of  October,  1884,  and  in  the  statement  of  claim  tlie  plaintiff 
claimed  damages  for  the  allof{cd  acts  of  trespass,  and  an  injunction  to  restrain 
tlio  defendants  from  proceeding  with  the  dij,'uing  of  trenchoa  and  laying  of 
pipes. 

An  fx  iiiirtc  restraining  order  was  granted  by  the  Chief  Justice  of  Nova 
Scotia,  on  the  application  of  plaintiff's  counsel  without  notice  to  the  defen- 
dant, anil  un  the  allidavit  of  tlie  plaintitif  alone. 

On  the  18th  day  of  October  notice  of  motion  was  served  on  the  plaintiff 
to  set  aside  said  restraining  order,  and  on  argument  of  the  motion  before  Mr. 
Justice  Thompson,  an  order  passed  on  the  '25th  day  of  October,  188i,  dissolv- 
ing said  injunction. 

From  this  order  the  plaintiff  appealed  to  tlie  Supreme  Court  of  Nova 
Scotia  i)i  biiiiro.  On  the  21th  day  of  January,  1885,  that  court  made  an  order 
dismissing  the  said  appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  on  the  merits,  that  the 
order  of  the  Supremo  Court  of  Nova  Scotia  should  not  be  interfered  with. 

Appeal  dismissed  with  costs. 

Kearney  v.  Dickson.— 8th  May,  1885. 

39.  Neio  trial  ordered  by  Court  beloiv — Verdict  against  weight  of 
evidence. 

Held,  that  the  Supreme  Court  will  not  hear  an  appo'^.l  wiiere  'lie  court 
below,  in  the  exercise  of  its  discretion,  has  ordered  a  new  irial  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence. 

Eureka  Woollen  Mills  Co.  y.  Moss. — xi.  91. 

See  also  JURISDICTION,  03. 

39.  (a).  Where  the  Supreme  Court  of  Nova  Scotia  ordered  a  new 
trial  on  the  gi'ound  that  no  insurable  interest  was  shewn  in 
the  plaintiff"  who  had  brought  an  action  on  a  policy  of 
insurance,  the  appeal  was  heard. 

Howard  v.  The  Lancashire  Ins.  Co.— xi.  92. 
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'10.  Action  for  innUdraent   of  rlmrch    rates,  under  SJ.OOO — Xut 
cqijiealahle. 

On  the  27th  June,  lH7t,  bj'  deed  executed  before  notary,  duly  rcuiatered, 
JoBciih  Ross  HutchiuH  .'old  to  Heuri  (Uriinl  a  proimrty  therein  described  for 
the  8uni  of  J'24,000,  which  wivn  nnulu  piiyahle  on  the  terniH  mentioned  in  the 
deed. 

By  deed  executed  before  notary  on  the  10th  Jiuiuivry,  137'),  and  duly  ref^- 
istered,  Joseph  Ross  Ilutchius  tmnsfered  to  Waller  Ronnel,  the  srtid  sum  of, 
^21,000.00,  and  by  deed  executed  before  notary  on  the  same  day,  and  duly 
registered,  the  said  Walter  Honiid  transferred  to  tlie  Bank  of  Toronto,  the 
appellants,  the  said  sum  of  *'J1, 000.00. 

This  amount  represented  the  claim  of  the  siiid  Joseph  Ross  Hutchins 
against  the  said  Henri  Girard.  for  the  price  of  tl'e  property,  and  a  hypothec 
of  hdilU'ur  (If  fomh  to  wit;  the  first  privilege  and  mort^aye  upon  the  said 
property.  Henri  Girard  beinj,'  incapable  of  i)ayint,'  the  said  sum  so  transferred, 
tojiether  with  the  interest,  transferred  to  the  Bank  of  Toronto,  by  deed  of  the 
1st  of  June,  1880,  all  ri>^ht  of  property  wliich  he  had  in  the  said  immoveable, 
on  payment  of  the  amount  due  to  the  Bauk  of  Toronto,  the  said  Henri  Girard 
being  discharfjed  of  all  personal  liability  for  the  payment  of  the  consideration 
money. 

The  said  Joseph  Ross  Hutchins  was  not  a  Catholic,  nor  the  said  Bonnel. 
Whilst  the  said  Henri  trirard  hel<l  the  said  real  estate,  the  trustees  of  the 
Catholic  Church  of  the  Parish  of  La  Nativito  de  la  Ste.  Viortjo,  obtained  the 
rif»ht  to  impose  a  tax  on  the  real  estate  of  the  Catholics  of  the  parish,  wherein 
the  said  immoveable  property  is  situate. 

The  respondents  claimed,  by  their  action,  the  sum  of  #103.82,  the  first 
instalment  of  this  tax.  on  the  yround  that  tlie  said  Henri  Girard  had  been  the 
proprietor  of  the  property  in  question  during  his  occupancy  and  reputed 
ownership  of  the  same. 

Held,  that  the  case  did  not  come  within  s.  8  of  42  V.  c.  3!(  S.  C.  Am.  Act, 
1879  and  was  not  appeal:  b!e. 

Per  Fouriiier,  .T. — The  action  being  hypothecary,  concluding  in  the  alter- 
native, either  for  payment  of  the  sum  of  iJlOo.H'i  or  for  the  di'lti.in.ieiiieitt  of  the 
immos'eable,  th.e  value  of  the  immoveable  could  not  affect  the  right  of  appeal- 
The  rights  of  the  respondent  in  the  immoveable  did  not  exceed  the  sum  which 
he  claimed.  The  action  is  to  obtain  payment  only  of  the  sum  of  $lf).5.82, 
demanded  by  virtue  of  a  personal  obligation,  and  the  Supreme  Court  has  no 
jurisdiction  to  entertain  an  appeal  in  a  personal  action  under  *2,000,  under 
the  proviso  of  s.  17  of  the  S.  it  E.  C.  Act,  unless  the  case  falls  within  one  of  the 
clasr  ■-.f  caseB  menti  med  in  s.  8  of  the  S.  C.  A.  Act,  1870,  which  this  case  did 
not.  i'he  only  question  here  was  the  personal  obligation  of  the  respondent  to 
pay  the  $105.82  for  a  church  rate  imposed  by  the  levy  {repartition)  of  a  fixed 
sum,  the  payment  of  which  was  to  be  made  by  two  annual  instalments.  This 
tax,  although  in  the  nature  of  a  hypothec  and  privilege  on  the  land,  has  not 
the  character  of  'a  permanent  charge,   it  is  only  temporary  and  cannot  be 
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repeatiMl  yoirlv  like  rents,  or  tlio  duties  or  revenues  iluo  to  Iler  llajesty,  wliich 
are  of  ii  punmuient  nature  ;  and  it  is  not  •'  a  duty,"  winch  expreasiou  civn 
rtjiply  only  to  duties  due  to  Her  Majesty;  nor  Ims  tlie  denuvnd  any  n-lation  to 
titles  coneernin^  l.uids  or  tenements  ;  and  as  tlio  tax  was  payable  in  two  years 
it  was  evident  the  judmnent  in  no  way  coniin'oniised  future  ri^jlits. 

Per  Taacliereau,  J.— From  tlie  Province  of  Quebec  four  cases  only  are 
ajipealable  :  — 1.  Any  case  wlierein  the  matter  in  controversy  anidunts  to  the 
sum  or  value  of  f'J.OUO;  2.  Any  case  wherein  the  mutter  in  controversy  involves 
tiie  quesiidn  of  the  validity  of  an  Act  of  Parliament,  or  of  any  of  the  Local 
Le^'islaturea  ;  '^.  Any  case  wlierein  the  matter  in  controversy  relates  to  any  feo 
of  ortice,  or  any  duty,  or  rent,  or  revenue  payable  to  Her  Majesty,  or  any  suni 
of  money  payable  to  her  ^Majesty,  where  the  ritjhts  in  future  mitiht  bo  bound. 
These  last  words  iniist  be  read  as  (lualifymt^  all  this  third  class  as  well  as  the 
next.  If,  for  instance,  a  fee  of  office  is  chiimed,  but  the  ri;;ht  to  it  is  denied  by 
the  defendant,  the  ease  is  appealable.  Rut  if  in  iin  action  for  "'.  fee  of  office  the 
defendant  plea  Is  pavineiit,  the  ciso  is  not  appealable,  if  under  52,000  ;  1.  Any 
caae  wherein  the  matter  in  controversy  relates  to  any  title  to  lands,  or  tene- 
ments, or  title  to  annual  rents,  or  such  like  matters  orthinjjs  where  the  rights, 
in  future  nii^ht  b>.'  bound. 

It  is  evident  that  this  case  does  not  fall  within  any  of  the  three  lirst 
classes.  Thuufih  the  \alue  of  the  immovable  in  (jueslion  may  be  over  S2,000,. 
it  is  the  amount  claimed  in  an  hypothecary  action,  which  is  in  controversy, 
and  here  it  is  clearly  below  the  appealable  amount.  The  title  to  the  lands  is 
not  disputed,  nor  in  controversy,  nor  do  the  words  "such  like  matters,  ov 
ciiiiif^s  where  the  rights  in  future  might  be  bound,"  support  the  appeal.  The 
viu,ht  of  the  plaintitt's  to  tax  the  property  as  thev  have  done  is  not  disiiuted 
here,  nor  is  its  liability  to  future  taxation  in  contestation.  And  the  fact  that 
the  taxes  cliiimed  are  payable  by  instalments,  some  of  which  may  not  yet  be 
due,  cannot  render  tiie  case  appealable.  The  present  liability  ■of  the  bank,  or 
rather  the  heir  on  this  property  is  the  only  matter  of  controversy.  It  is 
(libitum  in  liiicfenti.  .inlvi'iuhun  in  j'lituro.  The  case  of  SiivaijedU  v.  Gaiitliier,  L.  11, 
o  P.  C.  4'.)1,  IS  in  that  sense. 

Ritchie,  ('..J.  antl  Henry  and  Gwynne,  JJ.,  concurred. 

Appeal  ijuashed  for  want  of  jurisdiction,  but  without  costs,  the  objection 
haviufj  been  taken  by  the  court. 

Bank  of  Toronto  v.  Le  Cure  et  Ics  Marguilliers,  etc.,  of  the  Parish  of  the 
Nativity.  --8th  March,  isstj.— xii.  25. 

41.  Appeal— R'xjhis  in  future— S.  C.  A.  Aet,  1S70,  s.  8. 

One  Duhaime,  being  desirous  of  establishing  a  cheese  factory  in  the  town 
of  Montmagny,  an  agreement  was  entered  into  between  himself  of  the  first  part 
and  the  defendant  and  certain  others  of  the  second  part,  whereby  the  parties  of 
the  second  part  agreed  to  furnish  for  twenty  years  all  the  milk  of  their  cows  to 
the  said  Drhaime,  to  be  manufactured  into  cheese,  Duhaime  to  receive  a  per- 
centage for  manufacturing. 

CAS.  i)iu. —  28 
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13y  certain  meinc  convoyancts  tlie  iiluiiiti£f  became  proprietor  of  tlio  cheosu 
factory  and  vested  with  all  tlio  ri^litM  of  Diiluiitne. 

Till)  defendant,  anions  otlierrt,  contrary  to  tlio  iv^jrocnu'ent,  sulil  niu  milk  to 
an  opposition  factory,  whiTOipon  tlio  plaintiff  braii),;lit  an  action  of  dania(,'ea 
a^'ainst  defendant  in  the  (lircnit  Court  of  the  I'rovinco  of  (Quebec,  liy  a  jndj^- 
nionl  of  tlie  Superior  Court  for  the  I'roviiice  (An^eru,  .1.)  tlio  autioii  was  evoked 
into  the  Superior  (^ourt  on  the  ground  that  a  nnvttera(Toctin«  future  rights  wan 
in  ijueHtion.  The  Superior  ("ourt,  by  itn  judj^tnont,  ludd  tliat  the  plaintiff  wim 
entitled  to  18.51  as  daniaf^us  for  the  broach  of  the  a^^reonient  by  the  dofondant. 

On  iippeal  to  the  Court  of  Queen's  Bench  that  court  reversed  the  jud^jment 
of  the  Superior  Court  and  disniisHcd  the  plaintiff'H  action.  Tliu  [ilaintiff  there- 
upon applied  to  a  judj^e  of  the  Court  of  Queen'H  Uoncli  (Tertsicr,  .!.),  for  hnive 
to  upi)e!il  to  tho  Supremo  Court  of  Canada.  This  was  refused  on  the  ground 
that  the  future  ri^^hts  invokeil  wore  for  a  limited  time,  aiiil  that  those  ri^^hti 
inultiplied  by  their  duration  would  not  roach  the  amount  roiiuirod  for  an 
appeal  to  tho  Supreme  ("ourt. 

On  application  to  Gwynno,  J.,  of  tho  Supreme  Court,  in  chambers,  for 
leave  to  iippoal  and  give  the  necessary  security,  tho  learned  judjiio 

Hold,  that  he  considered  the  case  similar  to  ono  of  a  contract  for  payment 
of  a  sum  by  certain  instalments  to  an  amount  of  $17U.'20  in  all,  and,  apart  from 
tho  amount  sou^fht  to  bo  recovered,  not  coining  within  the  words  "  rifjhts  in 
future,"  us  used  in  s.  8  of  the  Supremo  Court  Amendment  Act  of  IS?!),  so  as  to 
give  an  appeal  to  the  Supreme  Court  of  Canada. 

Beaubien  v.  Bernatohez.— 13th  March,  1886. 

42.  Onhr  made  in  chavibers  aettituj  aside  jiuhjment — Xot  appeal- 

able— Conclusive  as  to  statements  in  it. 

AVhero  an  order  was  fjrantod  by  Wilson,  C.J.,  in  chambers,  and  affirnnil 
by  the  C.  P.  Division  of  the  High  Court  of  Justice  for  Ontario,  setting  aside 
a  judgment  and  all  proceedings  thereon. 

Hold,  that  it  is  doubtful  if  an  appeal  would  lie  in  such  a  case  to  the 
Supreme  Court  of  Canada,  and  the  statement  in  tho  order  as  to  what  took 
place  before  the  Chief  Justice  and  as  to  the  matter  which  was  submitted  to 
and  argued  before  him,  must  be  taken  to  be  conclusive. 

[For  full  statement  of  the  facts  and  judgment  see  Judgment  ().] 

Sohroeder  y.  Rooney.— 9th  April,  1886. 

43.  Circidt  Court,  (PQ.) — No  appeal  where  action  has  originated 

in. 

The  appellants  by  an  action  returnable  and  returned  before  the  Circuit 
Court  in  and  for  the  district  of  Terrebonne  the  30th  November,  1883,  claimed 
from  the  respondents  a  sum  of  one  hundred  and  twenty-five  dollars  ami 
interest  thereon,  at  the  rate  of  ten  per  cent.,  being  the  amount  of  taxes  imposed 
and  levied  upon  the  real  estate  (immoveables)  of  which  the  said  respondents 
were  in  possession  for  the  year  1883. 
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('oui)HL'l  for  rcHponduiitR  moved  to  quaiih  appeal  for  want  of  jiirisdiution, 
on  the  j^rouiid  that  no  apprnl  Ul'h  to  the  Kupreme  Court  of  ('anaihi  when  the 
action  hau  ori^'inalud  in  the  Circuit  Court  of  the  Province  of  Quebec.  lie 
reHed  on  s.  .H  of  the  Supremo  (.'ourt  Aniendnieiit  Act  of  1H7'.(,  whioli  nays  :  "An 
appeal  Hhall  lie  I'roin  final  jud;^inentH  only  in  actions  .  .  .  originally 
iuBtituted  in  the  Huperior  CJourt  of  tliu  Province  of  Quebec."  He  cited  Major 
V.  Uorporatiun  of  Time  Itivers  {See  Jurisdiction,  20).  Counsel  for  appellanta 
contended  that  in  the  district  uf  Montreal  and  sonie  other  diHtricts  an  action 
like  the  present,  in  which  future  rif{hts  would  be  bound,  would  be  brou;;ht  in 
the  Superior  Court,  and  only  by  virtue  of  a  special  statute  was  it  brou^jht  in 
the  Circuit  Court  in  tiio  diHtrict  of  Terrobonno  ;  tiiat  such  statute!  was  appli- 
cable to  only  Hotno  of  the  districts  of  the  province,  and  that  if  the  contention 
of  the  counsel  for  appellants  was  correct,  the  anomaly  would  arise  that  in  such 
a  case  if  the  action  were  brought  in  one  district  there  would  be  no  appeal, 
while,  if  brotij^lit  in  another  district,  there  would  be  an  api)cal.  lie  argued 
that  in  this  case,  therefore,  the  Circuit  Court  must  be  considered  us  substi- 
tuted for  an<l  in  lien  of  the  Huperior  Court. 

Held,  thai  the  statute  was  clear,  and  in  no  case  would  an  appeal  lie  in  an 
action  which  orifjinated  in  the  Circuit  Court.  Major  v.  Corpinvtion  of  Three 
Rivers  {See  Jurisdiction,  '2i))  followed. 

Motion  f,'i"anteil  and  appeal  (luashed  with  costs.  The  objection  to  the 
inrisdiction  was  taken  by  the  respondents  in  the  factum. 

Le  Maire  et  lea  Conscillers  de  Terrebonne  v.  Les  SocurB  de  la  Providence. 

— I8lh  May,  188(;. 

44.  Appeal — S.  C.  Am.  Act,  1S70,  s.  S — Duty  pay  able  to  the  Crown 
— Future  rlyhts, 

Appeal  from  Queen's  Bench  (appeal  side),  Province  of  Quebec. 

Motion  to  quash  appeal  on  f^round  that  amount  involved  (J222.80)  was 
below  $2,000,  and  th:it  the  case  did  not  come  within  any  of  the  exceptions  jn-o- 
vided  for  in  42  V.  c.  H'.i,  a.  8,  Supreme  Court  Amendment  Act,  1879,  allowing,'  an 
appeal  in  cases  involvinf^  less  than  §2,000. 

The  actions  (two,  combined  at  the  trial,)  which  constituted  the  case  in 
appeal,  were  broufzht  by  Darliufj,  an  importer  of  crockery,  etc.,  ajjainst  the 
collector  of  customs  at  Montreal  for  the  recovery  of  the  difference  on  duty 
between  20  per  cent,  and  30  per  cent,  ad  valorein  duty  on  dutiable  value  of 
certain  importations  made  by  Darling  of  earthenware  crockery  known  in  the 
trade  as  "  printed  ware." 

The  Tariff  Act  of  1879,  42  V.  c.  16,  schedule  A,  imposed  a  duty  of  30  per 
cent,  ad  valorem  duty  on  "  earthenware,  white  i^ranite  or  iron  stoneware,  and 
'  C.  C  or  cream  coloured  ware."  This  was  the  only  enumerated  class  of  goods 
under  which  the  appellant's  goods  in  question  could  come.  At  the  end  of  the 
schedule  all  en  imerated  goods  and  goods  not  declared  free  from  duty  were 
subjected  to  a  duty  of  20  per  cent.  The  collector  (Ryan)  insisted  upon  duty 
being  paid  by  appella.it  on  his  goods  as  coming  under  the  class  enumerated  as 
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iibovv,  "  unrtlienwai'f,  white  K'fAnite,"  etc.,  wliilHt  tlio  »]i|)pllant  iiiHiHtcil  that 
tlu-y  Hliuuld  not  be  claHnitleil,  but  comu  uiulur  tlio  iiiiiiiuini'i'iitud  cIiihh,  and 
hIiouUI  only  pay  duty  at  20  per  cent,  (uh'iilorein.  He,  however,  paid  tiio  110  per 
cent,  and  brought  the  actions  in  (luestion  to  ruonvor  tlie  10  i)et  cent,  back  from 
tlie  collector, 

The  importationii  in  iiucstion  wore  in  Hprin^  and  Bumnicr  of  18S8.  .Indn- 
nuMit  wiiH  ){iven  in  January,  ImhI,  in  favour  of  defetulant.  Appellant  appealed 
tlicrefroni  to  the  (^uecn'H  Bunch.  JudKoiunt  waH  uivon  dlHinlHaiii^  appeal 
May,  IHS.").  In  seHnion  of  lH8l,  17  V.  c.  M),  s.  '2,  Hcliednli',  J'arliiiiOfnt  amended 
tlio  Tariff  Act  as  to  earlhunwuro  as  follows  ;  "  Earthenware,  decorated,  priiitod 
or  Hpaniied,  ami  all  eiirtlicnwari',  not  cUosvhero  specilled,  'M)  per  cent,  ad 
v<tlurem,"  thuH  distinctly  coverinn  ap|iellant'a  description  of  his  own  iniiiorta- 
tions  and  declaring  such  )4oodti  Hubject  to  30  per  cent.,  and  making  it  relate 
buck  to  March,  liSHl. 

KeHpondenta  contended  that  if  before  the  Act  of  1884  the  matter  in  (jues- 
tiou  was  a  proper  subject  of  appeal  to  this  court,  by  the  12  V.  c.  89,  i.  8,  by 

reason  of  its  relating;  to  a  duty  or  revenue  piiyahle  to  the  Crown  in  respect  of 
which  the  decision  appealed  from  niit^ht  affect  appellant's  future  riiihts,  it 
ceased  to  bo  such  a  case  by  virtue  of  the  Act  of  1881,  because  that  amending' 
Act  declared  distinctly  that  from  IMarch,  1881,  and  for  tlio  future,  the  particu- 
lar class  of  Koods  in  ijuestion  was  to  be  subject  to  a  HO  per  cent.  iiuty,anil  that, 
therefore,  appellant's  future  ri^ihts  couM  not  be  affected. 

Held,  1.  That  for  all  that  aj)pcared  there  niinht  have  been  importations 
of  the  same  class  of  yoods  by  ap])ellant  subsecpient  to  those  in  question  in  the 
appeal,  ami  before  the  amendment  of  IhhI  effected  a  cliani;p,  m  respect  of 
which  the  decision  in  the  present  cases  would  bind  apiiellant,  and  that,  thi.re- 
fore,  the  case  in  that  respect  at  least  would  still  como  within  the  meaninj^  of 
42  V.  c.  3'J,  s.  8,  that  is  to  say,  bein^  in  respect  of  a  duty  payable  to  the 
Crown,  the  decision  of  which  might  affect  the  then  future  ri^'hts  of  appellant. 

2.  That  there  ini^^ht  be  a  dispute  still  as  to  wiiether  the  amending;  Act  of 
1884  expressly  covered  the  same  class  of  yoods  as  were  in  (question  in  this  case,  in 
order  to  decide  which  the  evidence  and  merits  would  require  to  be  discussed,  and 
that  this  should  not  be  discussed  on  a  motion  to  quash. 

3.  That  if  the  appellant  had  a  riyht  to  appeal,  such  rijjht  could  only  be 
taken  away  by  express  and  clear  words,  and  there  was  nothia<^  to  show  that 
such  rifjht  was  taken  away. 

Motion  refused,  with  f  25  costs. 

Darling  v.  Ryan.— l^tli  INhiy,  188(3. 


45.  Jurisdiction  of  County  Court,  Halifax — Plea  to — Demurrer  to 
plea,  overruled  —  Prohibition  granted  to  restrain  trial  of 
cause. 

bee  PROHIBITION,  4. 
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l('».  Of  Hi;;h   Court  of  Justice  (O,),    in     Dominion   Controverted 
Kk'ctions. 

See  ELKCTION.  U\. 

47.  Of  Miiritinie  Court  of  Ontario. 

See  MAUITIMK  COURT  OF  ONT.VUIO. 

is.  Controverti'il  Election — Onler  ^^rantinuf  application  to  dismiss 
petition  on  ;,n'oun<l  trial  not  commcnctMl  within  si.x  months 
— No  apjK'al  fnnn  — K.  S  C.c.  1),  ss.  :}2, :}:}  and  50. 
See  ELKCTION,  20. 

41).  The  provisions  of  S.  &  E.  C.  Act  relatin;;  to  appeals  from  the 
Province  of  (^)nelieeai)ply  to  cases  arising  under  the  Petition 
of  Ki^ht  Act  of  that  province,  (40  V.  c.  27). 
See  Al'l'KAL,  IK. 

50.  Xo  appeal  in  proceeding.s  by  quo  warranto. 

See  QUO  WARRANTO. 

51.  Proci^a  verbal  by  nnniieipal  council  onlerin;^  improvement  t)f 

road — Work  done  by  council  upon  i*efusal  of  owner — Action 
to  recover  S200  cost  of  same — Appt-alable  as  relating  to  a 
charge  on  lands  by  which  rights  in  future  might  be  bound, 
S.  Ac  E.  C.  Act,  c.  i:{5  R.  S.  C— Sec.  29  {h). 

See  CORPORATIONS,  37. 

52.  Fraudulent  lireferencc — Ctq^kis — Petition  to  he  <Uschtirgi'<f — 

Jvdffmcnt  on — Appealable  under  a.  '2S  of  c.  1-io,  R.  S.  C. — 
Art's.  S10-8.U,  (1  a  P.  — Secrecy  — Art.  70S,C.  C.  P. — 
Promissory   note   discounted — Arts.  1036,  1953,   C.  C.  P. 

(P.Q.). 

A  writ  of  capias  havinf^  been  issued  against  McK.  under  the  provisions  of 
Art.  7118  of  C.  C.  P.  (P.Q.),  he  petitioned  to  be  discharged  under  Art.  81!t, 
C.  C.  P.,  and  issue  having;  been  joined  on  the  pleadings  under  Art.  S'20,C.  C.  P., 
tlie  petition  was  dismissed  by  the  Superior  Court.  From  tliat  judj^ment  McK. 
appealed  to  the  Court  of  Queen's  Bencli  of  Lower  Canada  (appeal  side)  and 
that  court  maintained  the  judt;(ment  of  the  Superior  Court.  Thereupon  McK. 
appealed  to  the  .Supremo  Court  of  Canada.  On  motion  to  quash  for  want  of 
jurisdiction. 
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Held,  that  the  jmlfiment  was  a  final  jiulgmout  in  a  jndicial  proceeding; 

within  the  rncanin>{  of  s.  :{8,  c.  135  R.  S.  of  C.  ami   therefore  appealable — 

Tascliereau,  J.,  dissenting.     StaiUun  v.  Canada  Atlaiitii;  Hij.  Co.  {CnngeU's  Dicj. 

249)  reviewed. 

MacKinnon  v.  Keroack.— xv.  Ill, 

53.  A2>peal — Contempt  of  court — R.  S.  C.  c.  1S5,  s.  34  (a) — Final 

judgment — Practice  in  case  of  contempt. 

By  a  rnle  iiini  of  the  Supreme  Court  of  New  l-Jrunswick,  E.  was  called 
upon  to  show  cause  wliy  an  attaclimont  should  not  issue  a^aiuHt  him,  or  he 
be  committed  for  contempt  of  court,  in  publishinf^  certain  articles  in  a  news- 
paper. On  the  return  of  the  rule  it  was  made  abs  )lute,  and  a  writ  of  attach- 
ment was  issued  commanding'  tlie  slieriff  to  have  the  body  of  E.  before  the 
court  on  a  day  named.  By  tbe  practice  in  such  CHses  in  the  said  court  it 
appeared  that  the  attachment  was  issued  merely  in  order  to  bring  the  party 
into  court,  where  he  mit,'ht  be  ordered  to  answer  inttM-rof.'atories  and  by  Ills 
answers  pnrj^e  if  he  could  his  contempt.  If  unable  to  do  tliis  the  court  would 
pronounce  sentence.  E.  appealed  from  the  judf^mcnt  makin<^  the  rule  abHO- 
lute.     On  motion  to  quash  said  appeal. 

Held,  that  the  jndf^ment  appealed  from  was  not  a  fin.il  judgment  from 
which  an  api)eal  would  lie  under  s.  24  (n)  of  the  .Supreme  and  Exchequer 
Courts  Act,  11.  S.  C.  c.  135. 

Ellis  Y.  Baird.— x\i.  117. 

54.  Jurmliction — Future  rlt/ht'< — SiLpreme  and  Exchequer  Courts 

Act,  s.  '29,  s-s.  (h). 

In  an  action  for  §1,833.30,  a  balance  of  one  of  several  money  payments 
of  $2,000  ea'jh.  one  whereof  the  defendants  agreed  to  pay  to  tlie  plaintiff  every 
year  so  long  as  certain  security  given  by  the  plaintiff  for  tlie  defendants 
remained  in  the  hands  of  the  government,  the  defendants  contended  tliat  the 
security  had  been  released  by  the  action  of  the  government  and  they  were 
therefore  not  liable  to  pay  the  amount  sued  for,  or  any  further  instalments. 
The  Court  of  Queen's  Bench  (appeal  side)  held  that  the  security  had  not  been 
released  and  gave  judgment  for  tlie  amount  claimed.  The  defendants  applied 
to  one  of  the  judges  of  that  court  and  obtained  leave  to  appeal,  on  the  ground 
that  if  the  judgment  was  well  founded  then  future  rights  would  be  bound,  and 
they  had  become  liable  for  two  other  instalments  of  ?2,000  each,  for  which 
actions  were  pending. 

Held,  that  the  appaal  wouL!  not  lie,  because  even  if  the  future  rights  of 
the  defendants  were  bound  by  the  judgment  such  future  rigiits  had  no  i-elation 
to  any  of  the  matters  or  things  enumerated  in  s-s.  (b)  of  s.  29  of  the  S.  &  E.  C. 
Act. 

Tlie  words  "  where  the  rights  in  future  might  be  bound  "  in  this  s-s.  are 
governed  and  qualified  by  the  preceding  words  and  to  make  a  case  appealable 
when  the  amount  in  controversy  is  less  than  $2,000,  not  only  must  future 
rights  be  bound  by  the  judgment,  but  the  future  rights  to  be  so  bound  must 
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relate  to  "  a  fee  of  office,  duty,  rent,  revenue  or  sum  of  money  payable  to  Her 
Mftjesty,  or  to  some  title  to  lands  or  tenements,  or  to  annual  rents  out  of  lands 
or  tenements,  or  to  some  like  matters  and  things." 

Gilbert  y.  Oilman. —xvi.  189. 

55.  Contempt   of  Court  —  Constructive   contempt  —  Discretion  of 
coicrt—R  S.  C.  c.  135,  s.  24,  s-s.  (a),  s.  20  ff-s.  (1),  s.  27. 

The  decision  of  a  i>rovincial  court  in  a  ca^e  of  constructive  contempt  is 
not  a  matter  of  discretion  in  wliich  an  appeal  is  prohibited  by  s.  27  of  the 
Supreme  and  ilxchequer  Courts  Act.     Tascliereau,  J.,  dubitante. 

The  Rr.preme  Court  has  jurisdiction  to  entertain  such  an  appeal  froin  the 
judgment  of  the  Court  of  Appeal  of  the  Province,  not  only  under  s.  21,  s-s.  'a) 
of  Supreme  and  Exchetiuer  Courts  Act  as  final  judsraent  in  an  action  or  sui^, 
but  also  under  s-s.  (1)  of  s.  20  of  the  same  Act,  as  a  final  judgment  "  in  h. 
matter  or  other  judicial  proceeding"  within  tlie  meaning  of  said  s.  20. 

The  adjudication  that  tlie  appellant,  a  solicitor  and  officer  of  the  couit 
and  moved  against  in  that  quality,  has  been  guilty  of  a  contempt,  is  by  itself 
an  iijipealable  judgment,  although  no  sentence  for  the  contempt  has  been 
pronounced  by  the  court. 

When  the  party  in  contempt  has  been  ordered  to  pay  the  costs  of  the 
application  to  commit  the  court  in  effect  inflicts  a  fine  for  the  contempt. 

In  re  O'Brien.— xvi.  197. 

50.  Practice — Right  of  (ippcal  (F.Q.) — Amount  in  controversy — 
Sxiiweme  and  Exchequer  Courts  Act,  R  S.  C.  c.  135,  s.  29, 
construction  of. 

Where  the  plaintiff  has  acquiesced  in  the  judgment  of  the  court  of  first 
instance  by  not  appealing  from  the  same,  the  measure  of  value  for  determining 
his  right  of  appeal  under  s.  29  of  the  Supreme  and  Exchequer  Courts  Act  is 
tlie  amount  awarded  by  the  said  judgment  of  the  court  of  first  instance,  and 
not  the  amount  chiimed  by  his  declaration.  {Levi  v.  Rued,  0  Can.  S.  C.  K. 
482,  overruled,  see  "  Jurisdiction  "  5 :  Allen  v.  Pratt,  13  App.  Cases  780,  referred 
to  as  overruling  Joyce  v.  Hart,  1  Can.  S.  C.  R.  321,  Dee  "  Jurisdiction  "  4.) 

Monctte  y.  LefebYre,— xvi.  387. 

57.  Judicial  deposit  hy  Insurance  Company — Rivc^l  claims  as  to 
same — Value  of  matter  in  controversy — Jurisdiction — 
Supreme  and  Exchequer  Courts  Act,  R.  S.  C  c.  135,  s.  20. 

A  life  insurance  company  deposited  with  the  prothonotary  of  the  Superior 
Court,  under  tlie  Judicial  Deposit  Act  of  Quebec,  the  sum  of  S3, 000,  being  tiie 
amount  of  a  life  policy  issued  by  the  company  to  one  E.  L.,  which  by  its  terms 
had  become  payable  to  those  entitled  to  the  same,  but  to  one-half  of  which 
sum  rival  claims  were  put  in.  The  appellants,  as  collateral  heirs  of  the  de- 
ceased, by  a  petition  claimed  the  whole  of  the  three  thousand  dollars,  and  the 
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respondent  {mine-eiucauHe  petitioner),  the  widow  of  the  deceased,  by  a  counter 
petition  claimed  as  commune  en  hiens  one-half ;  and,  in  her  answer  to  the  appel- 
lants' petition,  prayed  that  in  so  far  as  it  claimed  any  greater  sura  than  one- 
half,  it  should  be  dismissed.  After  issue  joined,  the  Superior  Court  awarded 
one  half  to  the  appellants,  and  the  other  half  to  the  respondent.  From  this 
judgment  the  appellants  appealed  to  the  Court  of  Queen's  Bench  (appeal  side) 
and  that  court  confirmed  tlie  judgment  of  the  Superior  Court.  On  appeal  to 
the  Supreme  Court  of  Canada, 

Held,  that  the  sum  or  value  of  the  matter  in  controvei-sy  between  the 
parties  beiii'^  only  '?1,500,  the  case  was  not  appealable.  R.  H.  C.  c.  1.35,  s.  21). 
(Fournier,  J.,  duhit<tute). 

Labelle  y.  Barbeau. — xvi.  390. 

58.  Habeas  corpus  'procaedivf) — Timo  for  ajipffiliuf/—  Comvirvcf- 

mevt  of  provcc'd'nyjs  in  appeal. 

For  tlie  purpose  of  an  appeal  to  the  Supreme  Court  of  Canada  in  a 
hahfas  corpim  case  the  first  step  is  the  filing  of  the  case  in  appeal  with  the  re- 
gistrar. The  judgment  of  the  Court  of  Appeal  in  a  haheux  corpnn  proceeding 
was  pronounced  on  Nov.  I3th,  1888.  Notice  of  intention  to  appeal  was  im- 
mediately uiven  but  the  case  in  appeal  was  not  filed  in  the  Supreme  Court 
imtil  Feb.  I8th,  1889. 

Held,  tliat  the  apircal  was  not  brought  within  sixty  days  from  the  date  on 
which  the  jutigment  sought  to  be  appealed  from  was  pronouucnd  and  there 
was  no  jurisdiction  to  hear  it. 

In  re  Smart.— xvi.  .SliO. 

59.  Jurisdiction — Fuiiirc  rvjlds — Supreme  and  Exchequer  Courts 

Act — s.  29 — Mmiicipal  taxes— Special  assessments. 

On  an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  in  an  action  brought  to  recover  S3<U.OO,  the  amount  of  a 
special  assessment  for  a  drain  along  the  property  of  tlie  defendants,  the 
respondent  moved  to  quash  for  want  of  jurisdiction,  on  the  ground  that  the 
matter  in  controversy  was  under  ?2,000,  and  thd  not  come  within  any  of 
the  exceptions  in  s.  29  of  the  Supreme  and  Exchequer  Courts  Act. 

Held,  that  the  case  came  within  the  words  "  such  like  matters  or  things, 
wliere  the  rights  in  future  might  be  bound,"  in  paragraph  {h)  of  s.  29,  and  was 
therefore  appealable. 

Les  Ecclesiastiques  de  St.  Sulpice  de  Montreal  v.  The  City  of  Montreal. 

—xvi.  399. 

60.  Appecd — From  Province  of  Quebec — R.  S.  C.  c.  135,  s.  Q9  (b) — 

Future  rights. 

By  38  V.  c.  97  the  plaintiffs  were  authorized  to  build  and  maintain  a  toll 
bridge  on  the  River  L'Assomption  at  a  place  called  "  Portage.''  and  if  the  said 
bridge  should  by  accident  or  otherwise  be  destroyed,  become  unsafe  or  impass- 
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able,  the  said  plaintiffs  were  bound  to  rebuild  the  said  bridge  within  fifteen 
niontlis  next  followinfj  the  Rivinf;  away  of  the  said  bridye,  under  penalty  of 
forfeiture  of  the  advantaf^'es  to  them  by  this  act  <jranted  ;  and  durini^  any  time 
that  the  said  bridge  should  bo  unsafe  or  impassable  they  were  bound  to  main- 
tain a  ferry  across  the  said  river,  for  whicli  they  might  recover  the  tolls.  The 
brid}<e  was  accidently  carried  away  by  ice,  but  rebuilt  and  opened  for  traffic 
within  fifteen  months.  During  the  reconstruction,  although  the  plaintififa 
maintained  a  ferry  across  tlie  said  river,  the  defendant  built  a  temporary 
bridge  within  the  limits  of  the  plaintiff's  franchise  and  allowed  it  to  be  used 
by  parties  crossing  the  river.  In  an  action  brought  by  the  plaintiffs,  claiming 
$1,000  damages,  and  praying  that  the  defendant  be  condemned  to  demolish  the 
temporary  bridge,  on  an  appeal  to  the  Supreme  (.'ourt  it  was 

Held,  that  as  rights  in  future  might  be  bound,  the  case  was  appealable 
under  R.  S.  C.  c.  135  s.  29  (1>). 

Galarneau  y.  Guilbault.— xvi.  571». 

61.  Security  for  costs — Rifiht  to  benefit  of — Interest  of  tkinl  party 

— Liscretiov  of  court  belov: — Jurisdiction. 

S.  brought  an  action  against  J.  and  issued  a  writ  of  cnpia>i.  Bail  was 
given  and  special  bail  entered  in  due  course,  but  the  bail-piece  was  not  filed, 
nor  judgment  entered  against  J.,  for  some  months  after.  On  application  to  a 
judge  in  chambers  an  order  was  made  lor  the  discharge  of  the  bail  on  account 
of  delay  in  entering  up  judgment,  and  the  fuU  court  refused  to  set  aside  such 
order.     An  appeal  was  brought  to  upreme  Court  of  Canada  entitled  in 

the  suit  against  J,,  from  the  judgment  of  the  full  court,  and  the  bond  for 
security  for  costs  was  given  to  J. 

Held,  that  as  the  bail,  the  only  parties  really  interested  in  the  appeal, 
were  not  before  the  court  and  not  entitled  to  the  benefit  of  the  bond,  the 
appeal  must  be  quashed  for  want  of  proper  security. 

Held,  also,  that  the  appeal  would  not  lie  as  the  matter  was  simply  one  of 
practice,  in  the  discretion  of  the  court  below. 

Scammell  v.  James.— xvi.  593. 

62.  Expropriation  of  land — Order  hy  judr/e    in  chambers,  as  to 

tnoneys  deposited — R.  S.  C.  c.  ISo,  s.  28. 

The  College  of  Ste.  Th6r6se  having  petitioned  for  an  order  fo'-  payment  to 
them  of  a  sum  of  ?4,000  deposited  by  the  appellants  as  security  fo  land  taken 
for  railway  purposes,  a  judge  of  the  Superior  Court  in  chambers  iit'ter  formal 
answer  and  hearing  of  the  parties  granted  the  order  under  the  Railway  Act, 
R.  S.  C.  c.  109,  s.  8,  s-s.  31.  The  railway  company  appealed  against  this  order 
to  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  and  that  court 
affirmed  the  decision  of  the  judge  of  the  Superior  Court. 

Held,  that  the  order  in  question  having  been  made  by  a  judge  sitting  in 
chambers,  and,  further,  acting  under  the  statute  as  a  persona  desiiinatu,  the 
proceedings  had  not  originated  in  a  superior  court  within  the  meaning  of  s.  28 
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of  tlio  Supreme  and  Exchequer  Courts  Act,  and  the  cnse  was  therefore  not 
appealable. 

C.  P.  Ry.  Co.  Y.  Ste.  Theresc— -wi.  606. 

63.  Motion  for  new  trial — Jarlsdictloii — *S'.  cl;  E.  C.  Act — R.  S.  G. 
c.  iJo,  s.  ;U  id). 

The  defendant  in  an  action  ajjuiiist  whom  a  verdict  had  passed  at  the 
trial  moved  for  a  new  trial  before  the  Divisional  Court  on  the  grounds  of 
misdirection,  surprise  and  the  discovery  of  further  evidence,  and  the  motion 
was  f^ranted  on  tii«  (ground  of  misdirection  (15  O.  R.  .544).  The  plaintiff 
appealed  and  the  Court  of  Appeal  held  that  there  Wiis  no  misdirection,  but 
that  the  order  of  the  Divisional  Court  directing,'  the  case  to  he  submitted  to 
another  jury  had  better  not  be  interfered  with,  the  circumstances  of  the  case 
beinj}  peculiar. 

Held,  tiiat  as  the  jud^^mcut  of  the  Court  of  Appeal  did  not  proceed  upon 
the  ground  that  tlie  trial  judj^e  had  not  rulel  accordinj*  to  law  no  appeal 
would  lie  to  the  Supreme  Court  of  Canada  from  its  decision. 

In  the  factum  of  the  respondents  no  objection  was  made  to  the  jurisdiction 
of  the  Supreme  Court,  but  it  was  urged  that  the  appeal  should  not  be 
entertained  and  that  the  court  should  not  interfere  with  the  discretion  in 
favour  of  a  new  trial  exercised  by  the  two  lower  courts,  the  circumstances,  it 
was  contended,  being  stronger  than  those  in  the  Eureka  Mills  v.  Moss,  11  Can. 
S.  C.  R.  <J1, 

As  the  appeal  was  quashed  for  want  of  jurisdiction  the  costs  imposed  were 
only  costs  of  a  motion  to  quash. 

O'SulliYan  v.  Lake.— xvi.  636. 


64.  Appe(d — Province  of  Quebec — R.  S.  C.  c.  135,  s.  29  (b) — Future 
rights — Fee  of  office — CoUatend  matter — Action  for  penal- 
ties— Effect  ofjudg i nent — D isq ua litication. 

To  give  the  Supreme  Court  jurisdiction  to  hear  an  appeal  in  a  case  from 
the  Province  of  Quebec,  by  virtue  of  s.  2'J  (b)  of  the  Supreme  and  Exchequer 
Courts  Act,  R.  S.  C.  c.  liV'i,  the  matter  relating  to  fee  of  office,  where  the 
rights  in  future  might  be  bound,  must  be  the  matter  really  in  controversy  in 
the  suit  in  wliicli  the  ap)jtal  is  sought  and  not  something  merely  collateral 
thereto. 

This  clause  will  not  give  jurisdiction  in  a  case  in  whicli  the  action  was 
brought  to  recover  penalties  for  bribery  under  the  Quebec  Election  Act,  K. 
S.  (Q.),  Art.  429,  and  the  effect  of  the  judgment  may  be  to  disqualify  the 
appellant  from  holding  office  under  the  Crown  for  seven  years. 

Chagnon  v.  Normand. — xvi.  661. 
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(').').  Action  of  dania;^feH  for  railway  accident — Death  of  plaintiff 
after  verdict  and  before  judf^ment  ordering-  a  new  trial — 
Abatement  of  action  —  Actio  p^'r.s()/?a/i.s  moritiw  cuno 
persona — Lord  Campbell's  Act — No  cause  before  the  Court 
of  Appeal  and  appeal  quashed. 
See  ACTION,  5. 

G(j.  Action  for  small  amount — Appeal  in  not  to  be  encouraj^^ed. 

See  APPEAL,  41. 

67.  A ppcdl  —Final  j adgment — Judgment  on  demurrer  to  replica- 
tion to  plea. 

The  judgment  of  a  provincial  court  allowing  a  demurrer  to  the  plaintiff's 
repHcrttion  to  one  of  several  pleas  by  the  defendants,  which  does  not  operate 
to  put  an  end  to  the  whole  or  any  part  of  the  action  or  defence,  is  not  a  final 
judf,'ment  from  which  an  appeal  will  lie  to  the  Riipreme  Court  of  Canada. 

Shaw  Y.  The  Canadian  Pacific  Ry.  Co.— xvi.  703. 

6S.  Appe(d — Jiidf/ment  of  Supreme  Court  of  North-wed  Terri- 
tories— Court  of  first  instance — Origin  of  proceedings  — 
R.  S.  C.  c.  Uo,  s.  -U-ol  V.  c.  J7,  s.  S  (R). 

By  an  ordinance  of  the  North-West  Territories  an  appeal  lies  from  the 
decision  of  the  Court  of  Revision  for  adjudicating  upon  assessments  for  school 
rates  to  the  district  court  of  the  scliool  district;  on  such  appeal  being  brought 
the  clerk  of  the  court  issues  a  summons,  making  the  ratepayer  plaintiff  and 
the  school  trustees  defendants,  which  summons  is  returnable  at  the  next 
.sitting  of  the  court,  when  the  appeal  is  heard.  The  district  court  is  now 
merged  m  the  Supreme  Court  of  the  Territories. 

Held,  that  an  appeal  will  not  lie  from  the  judgment  of  the  Supreme  Court 
aflirming  a  decision  of  the  Court  of  Revision  in  such  case,  as  the  proceedings 
uo  not  originate  in  a  Superior  Court.     R.  S.  C.  c.  13o,  s.  '24. 

[An  appeal  in  such  case  will  lie  since  the  passing  of  51  V.  c.  37,  a.  5,  which 
allows  an  appeal  from  the  decision  of  the  Supreme  Court  of  the  Territories 
although  the  matter  may  not  have  originated  in  a  superior  Court.] 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Taschereau  and 
Gwynne,  JJ. 

Angus  V.  Calgary  School  Trustees.— 25th  October,  1888.  xvi.  71G. 

()!J.  Aiopeal — Final  judgment — Jurisdiction — Discretion  of  court 
or  judge— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  2J^  (a)  &  s.  27. 

Judgment  was  recovered  in  the  suit  of  Virtue  v.  Hayes,  brought  to  realize 
mechanic's  liens,  and  C,  the  owner  of  the  land  on  which  the  mechanic's  work 
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was  iloiie,  iipijliud  by  petition  in  the  Diancery  Division  to  liave  ancli  jnd^'inciit 
But  iiside  as  a  cloud  upon  liin  title.  On  tluH  petition  an  order  was  made  allow- 
itif!  C.  to  come  in  and  defend  the  action  for  lien  on  terms,  which  not  bein^ 
cnmplied  with  the  petition  was  disiniH^iuu.and  the  jud^'ineut  diBinissini;  it  was 
aitirnied  by  the  Divisional  Court  and  tlie  Court  of  Appeal.  On  appeiil  to  tl;e 
Suprt.'nie  Court  of  Canada, 

Held,  tliat  the  jud^'nient  appealed  from  was  not  a  final  jud^;ment  within 
the  nieiuiiiij'  of  s.  24  (it)  of  the  S.  A"  E.  C.  Act  or,  if  it  was,  it  was  a  matter  in 
the  judicial  discretion  of  the  court,  from  which  by  a,  27  no  appeal  lies  to  tliis 
court. 

Present: — Strong,  Fournier,  Taschercau,  Gwynneaiid  Patterson,  JJ. 

Virtue  Y.  Hayes,  In  re  Clark.— April  Hth.,  1«8V».  xvi.  721. 

70.  Appeiil — Action  for  pdiiition.  and  Hcitntion  of  'propertyi  — 

Piirtnei's]iip—Pl(iint[n"f>  interest  less  than  S:?/>0O—S.  ((.•  E. 
a  Aei,  R.S.  C.c.  IJJ,s.  j!l 

An  action  was  instituted  by  the  respondent  a(,'aiust  the  appellant  for  llie 
partition  and  licitation  of  a  clieese  factory,  etc.,  in  order  that  the  proceeds 
mit^ht  be  divided  accordinj^  to  tiie  rifihta  of  tlie  parties  who  had  carried  on 
business  as  partners.  Tlie  judgment  appealed  from  ordered  tlie  licitation  of 
the  factory  and  its  appurtenances.  On  a  motiim  to  ijuash  the  appeal  by  tlie 
resi>ondent  on  the  ground  that  the  matter  in  contrnxersy  was  under  §2,000,  tiie 
appellant  in  answer  to  the  respondent's  affidavit  lilcd  anotlier  affidavit  allow- 
ing that  the  total  value  of  the  property  was  ?3,000,  but  it  being  admitted  th;'.t 
the  respondent  (plaintiff)  claimed  but  one-half  intHrest  in  the  property  it  was 

Held,  that  the  matter  in  controvei'sy,  and  claimed  by  the  respondent,  not 
amounting  to  the  sum  or  value  of  ?2,000,  the  appeal  should  hi  quashed  with 
costs. 

Present : — Sir  W.  J.  Ritchie,  C.  J.,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  J  J. 

Hood  v.  Sangster.— Nov.  12th.,  188'J.— .\vi.  723. 

71.  Judgment,  interlocutory  or  final — Art.  IIIG,  C.  C.P. — Amount 

in  controversy  not  determined — Supreme  and  Excltecjuer 
Courts  Act,  R  S.  C.  c.  ISo,  ss.  28  A  J9. 

The  plaintiff  sued  for  §5.000  as  damages  alleged  to  have  been  caused  by 
the  defendants.  The  Superior  Court  dismissed  the  action,  and  the  Court  of 
lleview  reversed  that  judgment  and  sent  the  case  back  to  the  Superior  Court 
to  ascertain  the  damages.  Tlie  defendants  appealed  from  this  judgment  to 
the  Court  of  Queen's  Bench,  but  that  court,  on  motion  of  plaintiff,  before 
any  other  proceeding  on  the  appeal,  quashed  the  writ  of  appeal  on  the  ground 
that  it  had  been  issued  de  phino  and  not  with  the  permission  of  the  Court  as 
required  by  Art.  111(1,  C.  C.  P.,  the  court  being  of  opinion  that  the  judgment 
was  not  a  final  but  an  interlocutory  judgment  within  that  article. 
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Held,  1.  A  jiul^iuent  of  the  Court  of  Queen's  Bench  for  I  owtr  Canada 
(appeiil  side)  (luashin^;  ft  writ  of  appeal  ou  the  >,'roiind  that  such  writ  had  been 
issued  contrary  to  the  provisions  of  Art.  111(>,  C.  C.  P.,  is  not  "  a  final  judf,'- 
ment  "  within  the  meaning  of  s.  "iH  of  the  Supreme  and  Kxcheijuer  Courts  Act. 
Shiiw  V.  .S'(.  Lonin,  H  Can.  S.  C.  R.  387,  distinguished. 

2.  The  Supreme  Court  has  no  jurisdiction  under  s.  2!)  of  tlie  Supreme  and 
Exche(iuer  Courts  Act,  to  hear  an  appeal  by  the  defendant  wliert'  the  amount 
in  controversy  has  not  been  established  by  the  judgment  appealed  from.  ;^But 
see  S.  &  K.  C.  Act,  is'Jl,  51  A  i,o  V.  c.  25,  s.  ».] 

Ontario  &  Quebec  Railway  Company  y.  Marcheterre.— xvii.  111. 

72.  Ont.  Jt«l.  Act,  ISSl,  8.  .'{3 — Apiical  in  Suprcma  Court — L'nni- 
ta t ion  of — Co n'litio ns. 

The  section  of  the  Ontario  Judicature  Act,  1881,  (s.  43)  which  provides 
that  in  cases  where  the  amount  in  controversy  is  under  '51, 000  no  ajipeal  shall 
lie  from  the  decision  of  the  Court  of  Appeal  to  the  Supreme  Court  of  Canada, 
except  by  leave  of  a  judpe  of  tlie  former  court,  is  iiltni  I'ins  of  the  legislature 
of  Ontario  and  not  bindini^  ou  this  court. 

Remarks  ou  an  order  ^^rantiufj  such  leave  on  appellant  undertaking  to  ask 
no  costs  of  appeal. 

Clarkson  y.  Ryan.— xvii.  231. 

7.'3.  Jiu-isdidion—R.  S.  C.e.  loo,  .s.  .'/I — Judgment  on  motiov  for 
non-suit  or  new  trial — Xotlre,  of  (tppeal — Extoision  of 
time  for  (jivinij  —  Applicotinii  after  time  has  expired — 
Efi'eet  of  order  on. 

The  Supreme  Court  of  Canada  has  no  jurisdiction  to  hear  an  appeal 
"from  a  judgment  on  a  motion  for  a  new  trial  on  the  ground  that  the  judge 
has  not  rulwl  according  to  law,"  unless  the  notice  required  by  s.  41  of  the 
Supreme  Court  Act  has  been  given. 

An  order  made  by  a  judge  qf  the  court  appealed  from  giving  the  defend- 
ants "  leave  to  appeal  to  the  Supreme  Court  of  Canada  leaving  it  to  {»laintiffs 
to  dispute  the  right  of  appeal  in  the  Supreme  Court,"  even  if  considered  as  an 
enlargement  of  the  time  for  giving  notice,  will  not  give  the  court  jurisdiction  if 
no  notice  is  given  pursuant  to  such  enlargement. 

The  time  for  giving  notice  under  s.  41  can  be  extended  as  well  after,  as 
before  the  twenty  days  have  elapsed. 

Held,  per  Strong,  J. — In  s.  42  of  the  .Act,  providing  that  under  special  cir- 
cumstanaes  the  court   appealed   from,  or   a  judge   thereof,  may    "  allow  an 
appeal,"  although  the  time  limited  therefor  by  previous  sections  has  expired 
the  expression  "  allow  an  appeal "  means  only  that  the  court  or  judge  may 
settle  the  case  and  approve  the  security. 

Yaughan  y.  Richardson.— xvii,  703. 
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74.  Judgment  oil  motion  for  new  trial — R.  S.  C.  c.  135,  a.  24  (d) — 

Constriction  of — Non-jury  case. 

fi.  24  (d)  of  tho  Hupreme  Court  Act,  R.  S.  C.  o,  135,  allowinj,'  an  appeal 
"  from  the  jiid^^meiit  on  (v  motion  for  (i  new  trial  upon  tlic  ^^round  that  t\w 
judge  haa  not  ruled  according  to  law,"  ia  ftpi)licablu  to  jury  cases  only. 
Gwynno,  J.,  dubitantc. 

Halifax  Street  Railway  Co.  v.  Joyce — xvii.  70'.). 

[See  now  54-55  V.  c.  25  (S.  A  E.  C.  Act,  1H',)1)  h.  1,  amending  a.  -^4  of  tlie 
S.  &  E.  C.  Act,  R.  S.  C.  c.  1.35,  by  striking  out  of  paragraph  (d)  of  said  section 
the  words  "  upon  the  ground  that  the  judge  has  not  ruled  according  to  law."j 

75.  Amoant  in  controversy — Supreme  and  Exchequer  CouHh  Act, 

c.  I  So,  8.  '20--Darimgea — Discretion  of  court  of  first  instance 
as  to  amount. 

Where  the  plaintiff  in  an  action  for  910,000  for  damages  obtains  a  judg- 
ment in  the  Superior  Court  for  Lower  Canada  for  S'2,000,  and  tho  defendant, 
apiieals  to  the  Court  of  Qucmi's  Bench,  where  tiie  judgment  is  reduced  below 
said  amount  of  ?'2,0U0,  the  case  is  appealable  by  tho  plaintiff  to  the  Supreme 
Court,  tho  value  of  the  matter  in  controversy  as  regards  him  being  the  amount 
of  the  judgment  of  the  Superior  Court.  Taschereau  and  Patterson,  JJ.,  dis- 
senting. 

The  amount  of  damages  awarded  in  the  discretion  of  the  judge  who  tries 
the  case  in  the  court  of  first  instance  should  not  be  interfered  with  by  a  court 
of  appeal,  uide.ss  clearly  unreasonable  and  unsupported  by  the  evidence,  or 
there  be  some  error  in  law  or  fact,  or  partiality  on  the  part  of  the  judge.  Lfii 
V.  lU-ed,  6  Can.  8.  C.  11.  482,  and  Gin()nis  v.  Desikts,  Cassels's  Digest  117, 
followed.  , 

Cossette  v.  Dun.  — -xviii.  222. 

76.  Validity    of  by-law — Supreme    and   Exchequer   Courts   Act 

88.  29  (a)  and  (b)  SO  and  24^  (g) — Constitutional  question 
—  When  not  matter  in  controversy. 

The  plaintiff  sued  the  defendants  to  recover  the  sum  of  81.50  being  tlie 
amount  of  two  business  taxes,  one  of  SlOO  as  compounders  and  the  other  of 
$50  as  wholesale  dealers  under  the  authority  of  a  municipal  by-law.  The 
defendants  pleaded  that  the  by-law  was  illegal  and  ultra  vires  of  the  municipal 
council,  and  also  that  the  statute,  47  V.  c.  84  (P.Q.)  was  ultra  vires  of  the 
Legislature  of  the  Province  of  Quebec.  The  Superior  Court  held  that  both 
the  statute  and  by-law  were  intra  vires  and  condemned  the  defendant  to  pay 
the  amount  claimed.  On  an  appeal  to  the  Court  of  Queen's  Bench  by  the 
defendants  that  court  confirmed  the  judgment  of  the  Superior  Court  as 
regards  the  validity  of  the  statute,  but  set  aside  the  tax  of  ?100  as  not  being 
authorized.  The  plaintiff  thereupon  appealed  to  the  Supreme  Court,  complain- 
ing of  that  part  of  the  judgment  which  declares  the  business  tax  of  $100 
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invalid.     There  waa  no  cross-appoal.     On  iiiotion  ta  (juaBli  f(ir  wmit  of  juris- 
diction, 

Held,  tlmt  the  aiiponl  woulii  not  lie, — s.  21  ('/)  of  tlio  Suproniu  iind  Hxclie- 
quer  C!(>urtH  Act  nut  i)i>inK  app'iciiljle,  and  tho  case  not  coming'  witliin  a.  2!) 
of  tho  Act,  the  ivniuuiit  bcinfj  under  #2,000,  no  fiitiiro  riglits  within  the  nioiming 
of  Biiid  8.  2',)  buini,'  in  controverHV,  nor  any  (jucition  na  to  tliu  constitutionality 
of  tho  Act  of  tlie  k'^jislature  boin^j  raiHud.  Stron>,',tT.  ,diHsentintJ  on  the  jiround 
that  tho  jutlttniont  appealed  from  involved  the  (juostion  of  tlie  validity  of  tho 
Provincial  Act. 

The  Corporation  of  tho  City  of  Shorbrooke  v.  McManamy. -xviii.  .V.H. 

77.  Mdndatnus — Jufhpnent  on  dtmurrer — Supreme  and   Exche- 

quer Courts  Ad,  8.  ?Jf  (fj)  2S,  :>9  d'  -'.n. 

Interlocutory  jud^jrnents  upon  proceeding's  fi>i-  and  upon  a  writ  of  manda- 
mus are  not  appcahible  to  tho  Supremo  Court  under  s.  24  (q)  of  the  Sui)romo 
and  Exchequer  Courts  Act.  Tho  word  "judf^meut"  in  that  s-s.  means  the 
final  jud^jnient  in  the  case.     Strong,'  and  Pattrrson,  .I.T.,  disMcntiiiv;. 

Langevln  v.  Les  Commissaires  d'Ecole  pour  la  Municipalite  de  St.  Marc. 

— xvii.  .O'.'y. 

78.  Order  for  a  new  tried — Whe7i  not  apj^eaJahle — Sui>reme  and 

Exchequer  Courts  Act,  ss.  2^.  (</),  SO  &  61. 

Where  a  new  trial  has  been  ordered  unon  the  f.;round  tliat  the  answer 
fjiven  by  the  jury  to  one  of  the  ((iiestions  is  insiifticicnt  to  enable  the  court  to 
dispose  of  the  interest  of  the  parties  on  the  findings  of  the  jury  as  a  whole,  no 
appeal  will  lie  from  such  order  which  is  not  a  (inal  jud>;ment  and  cannot  be 
hold  to  come  within  the  exceptions  provided  for  by  tlie  Supreme  and  Exche- 
quer Courts  Act  in  relation  to  appeals  in  cases  of  new  trials.  See  Supreme 
and  E.xchequer  Courts  Act  ss.  21  ('/),  iJI'  S;  111, 

Barrington  y.  The  Scottish  Union  and  National  Insurance  Co. — 

xviii.  015. 
Sec.  JURISDICTION,  80. 

79.  Saisie  conservatoire — Judgment  ordering  a  jietiiion  to  quash 

seizure  to  he  dealt  with  at  the  same  time  as  the  merits  of  the 
main  action — R.  S.  C.  c.  135,  ss.  34.-28. 

A  judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal 
side)  reversing  a  judj^ment  of  the  Superior  Court,  which  quashed  on  a  petition 
a  seizure  before  judgment,  and  ordering  that  tho  hearing  of  the  petition 
contesting  the  seizure  should  be  proceeded  with  in  the  Superior  Court  at  the 
same  time  as  the  hearing  of  the  main  action,  is  not  a  final  judgment  appeal- 
able to  the  Supreme  Court.     R.  S.  C.  c.  135,  ss.  2-1  &  28.     Strong,  J.,  dissenting. 

Molson  Y.  Barnard.— xviii.  622. 
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80.  New  trial  onlered  by  Ctmrt  <>/ Qtirciin  Jit'iirh  siiti  ntnta — Flmd 
jiulgnient  —  Sv.i)i'eme  tind  Excheqiwi'  Courts  Act  ««,  34, 
.11,  28,  JO,  o'O  i('  (Jl. 

Ill  an  action  triuil  by  a  ju(lk,'e  aiul'jury  tliu  jutl^iiient  of  the  Huperior  Court 
in  review  diHMiinHed  tlie  pliiintilfH' iiiDtion  for  juilt,'tiieiit  and  ;,'rante(l  tlicdefonil- 
Ki^s  uiiition  to  ilixiniKti  the  action.  On  appeal  to  tlio  Couttuf  Cjneen'a  liench, 
tlio  jndtinient  of  tho  Superior  Court  was  reveriied,  and  the  Court  set  aside  tlio 
(issinmiient  of  facts  to  tlie  jury  and  all  Hultsivjiu-nt  proce(Mlni'.;K  and  hud  mulu 
ordered  a  fi'iiirc  dc  iiuvo  on  tlie  jjrouiid  timt  the  aHHiynnient  of  facts  was 
defective  and  insutficient  and  the  answers  of  tho  jury  were  insufWcient  and 
tuntriulictory. 

Held,  that  the  order  of  the  Court  of  Queen's  ]5ench  wa^  not  a  final  judi^- 
nient  and  did  not  come  within  the  exce[itions  allowing  an  ap))i'al  in  cases  of 
new  triiilw,  and  therefore  the  appeal  would  not  Ho. 

Accident  Insurance  Company  of  North  America  v.  McLachlan.— xviii.  iVi?. 

.Si.  A  i> pi  [cat  ion  f<>  ju'lijc  in  chambers  to  set  amle  a  ivrit  of  aicvi' 
mons — Final  J  udgmen  t. 

.Vpplication  was  nnxdo  to  a  judf^a  to  sot  aside  a  writ  of  summons  served 
out  of  the  jurisdiction  of  tins  court  on  the  f^rounds  that  the  cause  of  action 
arose  in  Enj^'land  and  the  defendant  was  not  subject  to  tho  process  of  the  court, 
and  if  the  court  had  jnrisriiction  tliat  the  writ  was  not  in  proper  form.  Tho 
jiulfje  rtfuBi'd  the  application  and  his  decision  was  aftirnied  by  the  full  court. 

Held,  Gwynne,  J.  hesitaiite,  that  the  decision  of  the  full  court  was  not  a 
liiial  judgment  in  an  action,  suit,  matter  or  any  other  judicial  proceedint,'  with- 
in the  meaning  of  the  Supreme  Court  Act,  and  no  appeal  would  lie  from  such 
Uccision  to  tho  Supremo  Court  of  Canada. 

Martin  Y.  Moore. —xviii.  (i.'34. 

8:2.  Apjieid—Imolve/nt  Art  of  hS7o—40  V.  c.  41,  s.  .JS — Efcd  of 

A  final  judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada 
(appeal  side),  upon  a  claim  of  a  creditor  filed  with  tho  assignee  of  an  estate 
under  the  Insolvent  Act  of  187o,  is  not  appealable  to  the  Supreme  Court  of 
Canada,  the  right  of  ajipeal  having"  been  taken  away  by  •10  V.  c.  -41,  s.  28  (U.), 
Cunhing  v.  Dupuy,  5  App.  Cas.  409,  followed. 

Present: — Sir  W.  J.  Ritchie  C.J. ,  and  Strong,',  Fournier,  Taschereau 
Gwynne  and  Patterson,  JJ. 

Seath  Y.  Hagar.— March  4th,  1891— xviii.  715. 

S3.  Appeal — Title  to  land — Supreme  and.  Exchequer  Courts  Acts, 
s.  29  {h). 

In  an  action  broutjht  before  the  Superior  Court  with  seizure  in  recaption 
under  Arts.  857  &  887,  C.  C.  P.  and  Art.  1624,  C.  C.  the  defendant  pleaded 
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Unit  111'  liiid  liL'M  the  property  (valiu'il  at  ovj-r  ?2,000)  since  tlie  pxpirntinri  of 
liiw  leiiHt!  uiiilor  Hoiiu'  verbal  Hurieiueiit  of  salt',  'i'lie  Court  of  C^iifun'H  Uonch 
for  Lower  Cannda  (appeal  aide)  reversing  the  jiult{inciit  of  the  Cuiirt  of  Re- 
view, hfid  that  the  iiction  oiiijht  to  have  bucii  inntituted  in  the  Circuit  Court. 

On  mipi'iil  ti>  the  yuprt'Mio  Court:  Held,  tli;it  ivm  the  case  wiis  orit!iiially 
iiiHtitutel  in  the  Superior  Court  and  upon  the  face  of  the  proooudini^s  the  ri^ht 
to  tht!  pohSfrtsioii  mill  property  of  an  inuniviiblo  property  was  involv.'d,  mi 
tqipoal  would  lie.  Supreme  and  Kxchei^ucr  Courts  Act,  h.  21)  [h)  and  ss,  26  «k 
•_'1.     Stnnij,',  .1.  diss..'ntin>,'. 

Blachford  V  McBaln. -xix,  t'2. 

.S4.  SiiUcitiir — Hill  (if  costs — Rfp' t'ciice   to  tiU'linj  master — Prucd' 
if  lire. 

It  irt  doubtful  if  a  deciiiion  aftirniin.4  tiie  muster's  ruling  on  taxation  of  a 
solicitor's  bill  of  costs,  v.diich  relates  wholly  to  the  practice  and  procedure  of 
the  Ili^ii  Court  of  Justice  for  Ontario,  and  of  an  olTicer  of  that  court  in  con-^ 
struini,'  its  rules  and  executing  a:i  order  of  rofeivuice  made  to  liini,  is  a  [iniper 
subject  of  app'al  to  tl;o  Supreme  Court. 

O'Donohoe  v.  Beatty.— xix.  3.06  . 
And  «v  SOLICITOR  ANP  CLU  NT,  7, 

S.5.  Jiij-hiw—Appnil  IIS  to  co8ts~Jiirisdictioa— Supreme  ami  Ex- 
che(m>ir  Courts  Act,  s.  24- 

Since  the  rendering,-  of  the  jud<,'Tnent  by  the  Court  of  Queen's  Beucli 
refusing!  to  (luasii  a  bydiiw  passed  by  the  corporation  of  the  villai,'.;  of  Hunting, 
don,  the  by-hrw  in  question  was  repealed,  i  >n  appeal  to  the  Supreme  Court  of 
Canada : 

Held,  that  the  only  matter  in  diBi)ute  between  the  parties  bein-,'  a  mere 
iiuestion  of  costs,  the  court  would  not  entertain  the  appeal.  Supreme  and 
ilxchtijuer  Courts  Act,  s.  21. 

Molr  Y.  The  Corporation  of  the  Village  of  Huntingdon.— xix.  30.S. 

S().  Jurisdiction — Action  to  set  aside  a  proccs-verhal  or  by-law 

Appeal- S.  J.'f  (g)  cO  s.  20  of  the  Supreme  and  Exchequer 
Cowrts  AcL 

The  Municipality  of  the  County  of  ^■erch6res  passed  a  bydaw  or  jjnx.V- 
verhdJ  detinin«  who  were  to  be  liable  for  the  rebuildin;,'  e.nd  maintenance  of  a 
certain  bridge.  The  municipality  of  Varennes  by  their  action  prayed  to  have 
the  bydaw  or  i^-och-verbal  in  question  set  aside  on  the  fjround  of  certain 
irre-^ularitiea.  The  above  was  maintained  and  the  bydaw  set  aside.— On 
appeal  to  the  Supreme  Court  of  Canada  : 

Held,  that  the  case  was  not  appealable  and  did  not  come  within  s.  29  or  s.  24 
(;/)  of  the  .-upreme  and  Exchequer  Courts  Act,  no  future  rights  within  the  mean- 
c.\s.  Dio. — 29 
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111^  1)1  till!  foi'inur  Huctioii  huitiK  in  i|iioHtiiiii  and  tlu-  ii|)p(>iil  not  l)i'iiii{  from  a 
rulo  (jr  nnliT  of  u  court  (|iiaNliiii^  or  rcfiiMiii^  to  i|tiHnli  ii  liy  law  of  h  iiHiiucipul 
corporutii  n. 

County  of  Voroherei  v.  The  Village  of  Varonncs     xix.  'M'tii, 

H7.  Ai>i»'iil  —Future  rights — Titlf  to  lumh — Sf'rriltKh'—Sajn'aine 
(111(1  Kxclieiiiwr  Cinirta  Act,  s.  .'JU  (h). 

Hy  n  jiKl^nient  of  tlie  Court  of  (^ium'u'h  IUmk.'Ii  for  Lowlt  runiidii  (iippoil 
Bide)  the  di'fc'ndantH  in  tin-  ivctioii  won-  condi'iniifd  to  build  iitul  coiiiiihte 
certivin  workH  and  dniiriH  within  u  certain  delay,  in  a  lane  Hejinratinu  tlio 
defendnnt'K  and  plaintiff'H  jirnpeitieH  on  the  west  Hide  of  \'vf\  Htreet,  Montreal, 
to  [iroveiit  water  from  enteriuj^  plaintitT'H  liouse  which  waH  on  t\\r  slope  below. 
The  (iiU'Htiou  of  damnt^eH  was  reserved.  On  appeal  to  the  Huiirenio  Court  of 
Canada : 

Held,  that  the  case  wan  not  appealable,  there  boint;  "o  coiitrovorsy  a^i  to 
9*2,000  or  over,  and  no  title  to  lands  or  future  ri(.'lits  in  (luestion  within  the 
meaning  of  s.  Ui»,  8-a.  (h)  of  the  Huprome  Court  Act.  'J'hu  words  title  to  lunds 
in  this  Huh-section  are  only  applicable  to  a  case  where  a  title  to  the  property  or 
a  rij;ht  to  the  title  may  be  in  (jtiestion. 

The  fact  that  a  question  of  the  ri^ht  of  eervitude  ariseH  would  not  ^ive 
jurisdiction. 

U'hi'eler  V.  lll'ick,  (11  Can.  H.  C.  It.  212)  referred  to  ;  Oil'jen  v.  Uiliiinn,  (10 
Can.  8-  C.  U.  18!l)  approved. 

Wineberg  v.  Hampson,-  xix.  .W.i. 

H8.  Krproprmtion—Ii.  S.  Q.,  Art.  510.',,  m  J.J,  10,  17,  JS,  i'/,— 
A  aui I'd — A  i'bl(rat(jrs — Jurlndict ion  of — Ln  mix  i iijiiriouslij 
affected — 4'^  '■^  -44  V-  c-  4'->'  (^^-Q-) — Appeal — Amount  in 
controversy — Costff.  * 

In  a  railway  expropriation  case  the  respondent  in  naming  hia  arbitrator 
declared  that  he  only  appointed  him  to  watch  over  the  arbitrator  of  the  com- 
pany, but  the  company  rec  j^uized  him  otVuiially  and  subsequently  an  award  of 
$1,974.'2.(  daniafjes  and  costs  for  land  expropriated  was  made  under  Art.  31(34, 
H.  S.  Q.  The  dempncl  for  exi)ropriation  as  formulated  in  their  notice  to 
arbitrate  by  the  appellants  was  for  the  width  of  their  track,  but  the  award 
granted  damages  for  three  feet  outside  of  the  fences  on  each  side  as  being 
valueless.     In  an  action  to  set  aside  the  award  : 

Held,  aflirming  the  judgment  of  the  courts  below,  that  the  appointment  of 
respondent's  arbitrator  was  valid  under  the  statute  and  bound  both  parties,  ami 
that  in  awarding  damages  for  three  feet  of  land  injuriously  affected  on  each 
side  of  the  track  the  arbitrators  had  not  exceeded  their  jurisdiction. 

Strong  and  Taschereau.  JJ.,  doubted  if  the  amount  in  controversy  was 
sufficient  to  give  the  court  jurisdiction  to  hear  the  appeal,  the  amount  of  the 
award  being  under  92,000,  and  to  make  up  the  ajipealable  amount  either 
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iiit<-rt<Ht  II'  iK'il  ufior  tlui  (liitu  nf  tint  ivwanl  aii<l  nftur  action  brought  or  tlie 
ooHtH  tiixiiil  1)11  tliu  III  hitratioii  i)ri><!ii(>(liiit!H  would  havu  to  bo  nrlded. 

The  Quebec,  Montmorency  and  Charlevoix  Railway  Co.  v.  Mathleu. 

—  xi.x.4'ii;. 

In  tliiM  caau  TeHHier,  J.,  Held,  tliat  the  appoal  would  not  Ho  and  rofuHod  to 
allow  the  stuMirity.  'I'lio  Ucnixtriir  of  tlm  Hupreino  Court  wan  of  opinion  the 
lunount  in  controvcrHv  whh  the  amount  at  the  tiniti  tliu  juclt^inont  of  tho  court 
bulow,  wliiuh  wau  appealiul  from,  waH  rondorud,  and  thiH  amount  would  bt*  tlio 
principal  innncv  iiwiirilc<l  tn^i'thci'  with  iiiti^ri'Ht  up  to  that  diiti*  (thu  Rtittiito 
providing  that  an  uwitrd  under  it  HJiould  ben"  inturcHt)  nulkin^  an  amount  in 
oxoms  of  the  9'2.()i)().  Ah  to  cniitii  the  Uufjitttrar  was  of  opinion  they  were 
incidental  to  tlie  award  and  not  in  controverMy  within  the  mcivninij  of  the 
Hmtrome  Court  Act.  On  aiipeal  to  Fournior,  J,,  the  jud^inuntof  tlio  Uu|{iHtrar 
waa  attlrmed. 

89.  Fiiiid  J II (Ijj Hit' lit — I'mrfirc — Spccudli/  eiulorscil    writ — Unler 

fw  Hiffiiltir/  jiulipacvt. 

An  appeal  does  not  lio  from  a  docinioii  of  tin,'  C'ourt  of  Qucpu'h  IJencli 
(Miin.)  iitVirminn  the  order  of  a  jucl^e,  made  on  tlie  return  of  a  Hnmmoim  to 
hIiow  cauHe,  allowing  judjjment  to  lie  entered  by  the  plaintilfH  on  a  Hpocially 
indorned  writ,  which  iu  not  a  "  tinal  jud^'ment,"  within  the  moanin»{  of  the 
Hupreme  Cmirt  Act. 

I'er  I'atterHon,  ,7. — Such  decision  is  a  "final  jud>jmunt,"  but  the  order 
which  it  art'irmed  wan  one  made  in  the  exerciBe  of  judicial  dirtcrotion  as  to 
which  B.  27  of  the  Act  does  not  allow  an  a[)peal. 

The  Rural  Municipality  of  Morris  v.  The  London  and  Canadian  Loan 
and  Agency  Co.  — .\ix.  4Hi. 

no.  Supreme  and  Exchequer  Courts  Amendm<i  Act,  1S91,  fi.i-')-' 
V.  c.  J-'t,  ».  -7 — Appeal  from  Court  nf  Rerieio. 

By  8.  .3  of  the  Supreme  and  Exchequ'jr  Courts  Amendint,'  Act  of  IH'.ll,  an 
appeal  may  lie  to  the  Hupreme  Court  of  Canada  from  the  Superior  Court  in 
Uoview,  Province  of  (^uubjo,  in  c;v3'js  which,  by  the  law  of  that  Province  are 
Hppealable  direct  to  the  Judicial  Committee  of  the  Privy  Council. 

A  judgment  was  delivered  by  the  Superior  Court  in  Review  at  Montreal 
in  favour  of  D.,  the  respondent,  on  the  same  day  on  which  the  Amending  Act 
came  into  force. 

On  an  appeal  to  the  Supreme  Court  of  Canada  taken  by  H.  et  al. 

Held,  that  the  appellants  not  having  shown  that  the  judgment  was 
delivered  subsequent  to  the  passing  of  the  Amending  Act  the  court  had  no 
jurisdiction. 

Quaere. — Whether  an  apperi  will  lie  from  a  judgment  pronounced  after 
the  passing  of  the  Amending  ,i.ctin  an  action  pending  before  the  change  of 
the  law. 

Hurtubise  v.  Desmarteau.— six.  662. 
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91.  Aiqx'id — Jurisdiction — Fitud  Judc/ment — Judicial  discretion 

—R  S.  C.  c.  135,  ss.  .2  (c)  ,^(^7). 

The  defendants  to  an  action  in  the  Hi^'h  Court  of  Justice  for  Ontario 
were  made  bankrupt  in  Ent>land,  and  the  plaintiffs  filed  a  claim  with  the 
asHifinee  in  bankruptcy.  The  Hi<ih  Court  of  Justice  in  Ent,'land  made  an 
order  retitraininj,'  the  plaintiffs  from  proceeding  with  their  action  and  a  like 
order  was  made  bj'  a  Divisional  Court  judj^e  in  Ontario  perpetually  restraining 
plaintiffs  from  proceeding  but  rcserviiif^  liberty  to  apply.  This  latter  order 
was  al'lirnied  by  tiie  Divisional  Court  and  the  Court  of  Appeal,  and  plaintiffs 
aou'^ht  an  appeal  to  the  Supreme  Coui-t  of  Canada. 

Held,  that  the  judgment  from  which  the  appeal  was  sought  was  not  a 
final  judj^nitnt  within  the  meaning  of  the  Supreme  Court  Act. 

Held,  per  Patterson,  J.,  that  if  it  w&ve  a  final  judgment  the  order  the 
plaintiffs  wished  to  get  rid  of  was  made  in  the  exercise  of  judicial  discretion 
as  to  which  s.  27  of  the  Supreme  Court  Act  does  not  allow  an  appeal. 

Maritime  Bank  of  the  Dominion  of  Canada  v.  Stewart;. — xx.  105. 

92.  Action  for  call  of  SI, 000  —  Future  rirjhts  —  Supreme  and 

Exchequer  Courts  Act,  s.  29,  s-s.  (b). 

A  joint  stock  company  sued  the  defendant  B.,  for  §1,000,  being  a  call  of 
ten  per  cent,  on  100  shares  of  ?100  each  alleged  to  have  been  subscribed  by  B., 
in  the  capital  stock  of  the  company,  and  prayed  that  the  defendant  be  con- 
demned to  pay  the  said  sum  of  ^1.000  with  costs.  The  defendant  denied  any 
liability  and  puayed  for  the  dismissal  of  the  action.  During  the  pendancy  of 
the  suit,  the  company's  business  was  ordereii  to  be  wound  up  under  the 
Winding. Up  Act,  1.)  V.  c.  23  (D.),  and  the  liquidator  was  authorized  to  con- 
tinue the  suit.  The  Superior  Court  condemned  the  defendant  to  pay  the 
amount  claimed,  but  on  appeal  to  the  Court  of  Queen's  Bench  (appeal  side) 
the  action  of  the  plaintiff  company  was  dismissed.  On  appeal  to  the  Supreme 
Court  of  Canada. 

Held,  Gwynne,  J.,  dissenting,  that  the  appeal  %.ould  not  lie,  the  amumt 
in  controversy  being  under  |f'2,000  and  there  being  no  future  rights  as  sj  ilied 
in  8-s.  (h),  of  s.  2[),  c.  335  R.  S.  C. ,  which  might  be  bound  by  the  judgment. 
Gilbert  v.  Gilman,  1(5  C.  S.  C.  R.  189,  followed. 

Dominion  Salvage  &  Wrecking  Co.  v.  Brown.— xx.  203. 

93.  action  to  set  aside  nimiicipcd  hy-laxc — Sujorerae  and  Exchequer 

Courts  Act,  s.  2^  (g). 

In  virtue  of  a  by-law  passed  at  a  meeting  of  the  corporation  of  the  city  of 
Quebec  in  the  absence  of  the  mayor,  but  presided  over  by  a  councillor  elected 
to  the  chair,  an  annual  tax  of  ^■SOO  was  imposed  on  the  Bell  Telephone  Com- 
pany of  Canada  (appellant),  and  a  tax  of  .§1,000  on  the  Quebec  Gas  Company. 
In  actions  instituted  by  the  appellants  for  the  purpose  of  annulling  the  by-law 
the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  reversed  the  judg- 
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intnt  of  the  Superior  Court  and  dismissed  the  actions  holding  the  tax  valid. 
On  appeal  to  the  hupreme  Court  of  Canada, 

Held,  that  the  cases  were  not  appealable,  the  appellants  not  having  taken 
out  or  been  refused,  after  argument,  a  rule  or  order  (junsliint^  the  by-law  in 
(juestion  within  the  terms  of  a.  24  {(j)  of  the  Supreme  and  Exchequer  Courts 
Act  providin>{  for  appeals  in  cases  of  municipal  by-laws.  Vdreviifn  v.  Verch^rea, 
V.)  C.  S.  G.  R.  365 ;  SherbrooKe  v.  Mcilanamy,  18  C.  S.  C.  K.  ,594,  followed. 

Bell  Telephone  Co.  y.  City  of  Quebec ;  Quebec  Gas  Co.  v.  City  of  Quebec. 

—XX.  '>?,{). 

94.  Acquiescence  injiuJgnunit — Jiir'isdictirn — oO  V.  c.  b'J.  (P.Q.) — 

Con8titiiiionaUty-—hHervention — Ahandonment  of  appenL 

In  an  action  in  which  the  constitutionality  of  30  V.  c.  81  (P.Q.)  was  raised 
by  the  defendant  the  Attorney-General  of  the  Province  of  Quebec  intervened, 
and  the  judgment  of  the  Superior  Court  having  maintained  the  plaintiff's 
act-.on  and  the  Attorney-General's  intervention  the  defendant  appealed  to  the 
Court  of  Queen's  Bench  (appeal  side)  but  afterwards  abandoned  his  appeal 
from  the  judgment  on  the  intervention.  On  a  further  appeal  to  tlie  Supreme 
Court  of  Canada  from  the  judgment  of  the  Court  of  Queens  Bench  on  the 
principal  action  the  defendant  claimed  he  had  tlie  right  to  have  the  judgment 
of  the  Superior  Court  on  the  intervention  reviewed. 

Held,  that  the  appeal  to  the  Court  of  Queen's  Bench  from  tlie  judgment  of 
the  Superior  Court  on  the  intervention  having  been  abandoned  the  judgment 
on  the  intervention  of  the  Attorney-General  could  not  be  the  subject  of  an 
appeal  to  this  court. 

Ball  Y.  McCaffrey.— XX.  311). 

95.  Acquiescence    in   jiulr/ment — Attorney    at    litem — BigJit   of 

appeal. 

By  a  judgment  of  the  Court  of  Queen's  Bench  the  defendant  society  was 
ordered  to  deliver  up  a  certain  number  of  its  shares  upon  payment  of  p  certain 
sum.  Before  the  time  for  appealing  expired  the  attorney  ad  litem  for  the 
defendant  delivered  the  shares  to  the  plaintiff's  attorney  and  stated  he  would 
not  appeal  if  tlie  society  were  paid  the  amount  directed  to  be  paid.  An 
appeal  was  subsequently  taken  before  the  plaintiff's  attorney  complied  with 
the  terms  of  the  offer.  On  a  motion  to  quash  the  appeal  on  the  ground  of 
acquiescence  in  tiie  judgment, 

Held,  that  the  appeal  would  lie. 

Per  Taschereau,  -T. — That  an  attorney  ad  litem  has  no  authority  to  bind 
his  client  not  to  appeal  by  an  agreement  with  tlie  opposing  attorney  that  no 
appeal  would  be  taken. 

La  Societie  Canadinne-Francaise  de  Construction  de  Montreal  v.  DaYeluy. 

•  —XX   44'.). 
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90.  Jv. rlsdlct'ion — Action  in  disavowal — Presrription — Appear- 
ance hy  attorney — Service  of  sumrnons — C.  S.  L.  C  c.  6' J, 
8.U- 

In  an  action  brought  in  1866  for  the  sum  of  ^800  and  interest  at  1'2.J  per 
cent,  aj^ainst  two  brothers  J.  S.  D.  and  W.  McD.  D.,  bein^j  tlie  amount  of  a 
promJBtiory  note  note  signed  by  them,  one  copy  of  the  8umn>onH  \vh»  served  at 
the  domicile  of  J.  H.  D.  at  Three  Rivers,  the  other  defendant  W.  McD.  D.  then 
residinf^  in  the  State  of  New  York.  On  the  return  of  the  writ,  the  respondent 
filed  an  appearance  as  attorney  for  both  defendants  and,  proceedings  were 
suspended  until  1874,  when  ind^nient  was  taken  and  in  December,  1880,  upon 
the  issue  of  an  iiliiii  writ  of  execution,  the  appellant,  havinji  failed  in  an  ojipo- 
sition  to  judj^ment,  lilec'  a  petition  in  disavowal  of  the  respondent.  The  disa- 
vowed attorney  pleaded  inter  alhi  that  ho  had  been  authorized  to  appear  by  a 
letter  signed  by  J.  S.  D.,  sayinn :  "  Be  so  j^ood  as  to  file  an  appearance  in  the 
case  to  which  the  iiiclosed  has  reference,  etc.,"  and  also  prescription,  ratifica- 
tion and  insufficiency  of  the  alleviations  oi  t.ie  petition  of  disavowal.  The 
petition  in  disavowal  was  dismissed.  On  appeal  to  the  Supreme  Court  of 
Canada  the  respondent  moved  to  quash  the  appeal  on  the  ground  that  the 
matter  in  controversy  did  not  amount  to  the  sum  of  'f'i.OOO. 

Held,  that  as  the  judgment  obtained  against  the  appellant  in  March  1874, 
on  the  appearance  filed  by  the  respondent,  exceeded  the  amount  of  J'2,000,  the 
judgment  on  the  petition  for  disavowal  was  appenlablo. 

Held,  also,  that  where  a  petition  in  disavowal  has  been  served  on  all  parties 
to  the  suit  and  is  only  contested  by  the  attorney  wb.ose  authority  to  act  ia 
denied,  the  latter  cannot  on  an  appeal  complain  that  all  parties  interested  in 
the  result  are  not  parties^  to  the  appeal 

Dawson  v.  Dumont.— xx.  709. 

97.  Fraudident  conveyance — Action  to  set  aside  hy  a  creditor — 
Amount  in  controversy — Appeal — Jurisdiction — R.  ^'.  C. 
c.  U5,  s.  20. 

Appeal  from  a  decision  of  t'.ie  Court  of  Queen's  Bench  for  Lower  Canada 
(appeal  side). 

In  December,  1889,  F.  F.  Ferland,  a  trader,  sold  to  Gauthier,  one  of  the 
respondents,  certain  real  estate  in  Montreal  which  was  mortgaged  for  S7,000, 
or  $8,000,  with  a  riglit  of  rcm'rc  for  one  year. 

In  January,  1890,  F.  F.  Ferland  made  an  assignment,  and  Ira  Flatt,  <'f  al- 
creditors  of  Ftrland  in  the  sum  of  $1,880,  brought  an  action  against  Gauthier 
to  have  the  deed  of  sale  of  the  property  which  was  valued  at  over  $11,000  set 
aside  as  made  in  fraud  of  his  creditors.  G.  pleaded  that  he  was  willing  to 
return  the  property  upon  payment  of  the  sum  of  11,000  which  he  had  advanced 
to  P.,  and  the  courts  below  dismissed  F.  et  al.'g  action.  On  appeal  to  the 
Supreme  Court  of  Canada  : 


Jurisdiction — Continued. 

Held,  that  as  the  appellants'  claim  was  uuder  $2,000  and  they  did  not 
represent  Ferland's  creditors,  the  amount  in  contrcverBy  was  inaufticient  to 
make  tlie  case  appealable.     K.  S.  C.  c.  145,  s.  20. 

Flatt  Y.  Ferland.— xxi.  82. 

98.  Appeal  —  Road  rejjair  —  Municipal  by-law  —  Validity  of — 

Rights  in  future  —  Sapreme  and  Exchequer  Courts  Act, 
8.  29  (6). 

In  an  action  brought  by  the  respondent  corporation  for  the  recovery  of  the 
sum  of  S'2()'2. 1-1  paid  out  by  it  for  macadam  work  on  a  piece  of  road  fronting 
the  appellants'  lands,  the  work  of  macadamizing  the  said  road  and  keeping  it 
iu  repair  being  imposed  by  a  by-law  of  the  municipal  council  of  the  respond- 
ent, the  appellants  pleaded  the  nullity  of  the  by-law.  On  appeal  to  the 
Supreme  Court  of  Canada  from  the  judgment  of  the  Court  of  Queen's  Bench 
for  Lower  Canada  (appeal  side)  dismissing  the  appellants'  plea  : 

Held,  that  the  appellants'  obligation  to  keep  the  road  in  repair  under  the 
by-law  not  being  "  future  rigiits  "  within  the  meaning  of  s.  2!)  [b],  the  case  was 
not  appealable.  County  Vereheres  v.  Villiuje  of  Vareiinen,  It)  Can.  S.  C.  R.  365, 
followed,  and  Rehurn  v.  Ste.  Anne,  15  Can.  S.  C.  P..  92,  distinguished.  Gwynne, 
J.,  dissenting. 

D  ibola  Y.  The  Corporation  of  the  Village  of  Ste.  Rose.— xxi.  Co. 

99.  Appeal — Monthly  allowance  of  S.JQO — Amount  in  controversy 

— Annual  rent — R.  S.  C.  c.  l-Jo,  s.  29  (h) — Jurisdiction. 

B.  K.  claimed  under  the  will  of  Hon.  C.  S.  Kodier  and  an  .\ct  of  the 
Legislature  of  the  province  of  Quebec,  i14  V.  c.  9(i,  from  A.  L.,  testamentary 
executrix  of  the  estate  the  sum  of  ?200,  being  for  an  instalment  of  the  monthly 
allowance  which  A.  L.  was  authorized  to  pay  to  each  of  the  testator's  daugh- 
ters out  of  the  revenues  of  his  estate.  The  action  was  dismissed  by  the  Court 
of  Queen's  Bench  for  Lower  Canada,  and  on  an  appeal  to  the  Supreme  Court 

it  WHS 

Held,  that  the  amount  in  controversy  being  only  .^200,  and  there  being  no 
"  future  rights  "  of  B.  B.  which  might  be  boinid  within  the  meaning  of  those 
wonls  in  s.  '2\i  (b)  of  the  Supreme  and  Exchequer  Courts  Acts,  the  case  was  not 
appealable.  t  •, 

Annual  rents  in  s-s.  ('/)  of  s.  20  of  R.  S.  C.  c.  135,  moan  "ground  rents" 
{rentes  junciires)  and  not  an  annuity  or  any  other  like  charges  or  obligations. 

Rodier  y.  Lapierre— .xxi.  69. 

100.  Appeal — Jurisdiction — Security  for  costs — S.  &  E.   G.  Act, 

R.  S.  C.  c.   J -15,  s.  46 — Filial  judgment — Admission   of 
attorney. 

An  appeal  was  sought  from  the  refusal  of  the  Supreme  Court  of  Nova 
Scotia  to  admit  the  appellant  as  an  attorney  of  the  court.     There  being  no 
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person  interested  in  opposing  the  application  or  tlie  appeal,  no  secnrity  for 
costH  was  t^iven. 

Held,  Gwynne,  J.,  dissenting,  that  the  court  had  no  jurisdiction  to  hear  tlie 
appeal. 

Per  Ritchie,  C.J.,  and  Taschereaii,  J. — Except  in  cases  specially  provided 
for,  no  appeal  can  be  heard  by  this  court  unless  the  security  for  costs  has  been 
given  as  provided  by  s.  4()  of  The  Supreme  and  Exche(iut>r  Courts  Act,  R.  S.  C. 
c.  135. 

Per  Strong  and  Taschereau,  JJ. — It  was  never  intended  that  this  court 
should  interfere  in  matters  respecting  tl>e  admission  of  attornies  and  barristers 
in  the  several  provinces. 

Per  Tascliereau  and  Patterson,  JJ. — The  judgment  sought  to  be  appealed 
from  is  not  a  tinal  judgment  within  the  meaninij;  of  the  Supreme  Court 
Act. 

In  re  Cahan. — xxi.  100. 


101.  Solicitor— Bill  of  costs— Order  for  taxation~R.  S.  0.  {1SS7) 
c.  14.7,  s.  4^ — Appeal — Jwrisdiction — Discrctloi} — Proceed- 
ing origiaatiny  in  Superior  Court — Final  judgment. 

Hy  R.  S.  O.  (1887)  c.  147,  s.  tl,  any  person  not  chargeable  as  the  princiiml 
party  who  is  hable  to  pay  or  has  paid  a  solicitor's  bill  of  costs  may  apply  to  a 
juilge  of  the  Iliyh  Court,  or  of  the  County  Court  for  an  order  of  taxation.  An 
action  was  brought  against  school  trustees,  aiul  a  rateiiayer  of  the  district 
applied  to  a  jiidt;e  of  the  Ili^h  Court  for  an  order  under  this  section  to  tax  the 
bid  c)f  the  solicitor  of  the  plaintii't,  who  had  recovered  judgment  The  ap[)li- 
cation  was  refused,  but  on  appeal  to  the  Divisic.  Court  the  judgment 
refusing  it  was  reversed.  Tiiere  was  no  appeal  as  of  riglit  to  the  Court  of 
A|)peal  for  Ontario  from  the  latter  decision,  but  leave  to  appeal  was  granted 
and  the  Court  of  Appeal  reversed  the  judgment  of  the  Divisional  Court  and 
restored  the  original  judgment  refusing  the  application.  From  this  last 
decision  an  appeal  was  sought  to  the  Supreme  Court  of  Canada. 

Held,  that  the  court  had  no  jurisdiction  to  entertain  the  appeal. 

Pir  Ritchie,  C.J.,  Taschereau  and  Patterson,  J.I.,  there  was  no  jurisdic- 
tion because  the  matter  was  one  in  the  discretion  of  the  courts  below. 

Per  Ritchie,  C.J.,  and  Taschereau,  J.,  also  because  the  jud^jment  ajipcaled 
fioni  was  not  a  linal  judgment  within  the  meaning  of  the  Supreme  Court  Act. 

Per  Taschereau,  J. .because  the  pro3eedingsdid  not  originate  in  a  Superior 
Court.  ' 

Held  also,  per  Ritchie,  C.J.,  and  Gwynne,  J.,  that  assuming  the  court  had 
jurisdiction  to  entertain  the  appeal,  the  subject  matter  being  or.e  of  taxation 
of  costs,  this  coui't  should  not  interfere  witn  the  decision  of  the  provincial 
courts  which  are  the  most  competent  tribunals  to  deal  with  such  matters. 
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I'er  Kitcliie,  C.J.,  unci  Patterson,  J.,  that  a  ratejjayer  is  not  entitled  to  an 
order  for  taxation  under  said  section. 

McGugan  v.  McGugan.— xxi.  267. 

102.  Solicitors   action  on    bill  of  co-'<ts — Set  or/ — Mutual   debts — 
Final  judgment . 

Held,  affirming;  the  judvjnient  of  the  Court  of  Appeal  f()r  Ontario,  tliat  in 
an  action  by  a  firm  of  allornevH  for  costs  due  from  clients,  the  defendant 
cannot  set  off  against  tlio  plaintiffs' claim  a  sum  paid  by  one  of  them  to  one  of 
the  attorneys  for  special  services  rendered  by  hira,  there  being  no  mutuality 
and  the  payment  not  being  for  the  general  services  covered  by  the  retainer  to 
the  firm. 

A  reference  was  made  to  a  taxing  oflicer  for  the  taxation  of  the  bills  upon 
wliich  the  action  was  brought,  and  the  judgment  appealed  from  was  tlie  judg- 
ment of  the  Court  ot  Appeal  aftirming  the  judgment  of  the  Divisional  Court 
on  appeal  to  that  court  from  the  report  of  the  taxing  officer. 

Held,  2)fi-  Taschereau,  J.,  that  the  judgment  appealed  from  was  not  a 
fin!il  juilgment  from  which  an  appeal  would  lie  to  the  Supreme  Court  of 
Canada. 

McDougo,ll  V.  Cameron,  Bickford  v.  Camepon. — xxi.  379. 

lO'.i.  Mi  ninrj  lands — Bornaye — Injunction — Aiijmd — Jurisdiction 
—R.  S.  C.  c.  1.J5,  s.  20  (Ij). 

In  a  case  of  a  dispute  between  adjoining  proprietors  of  mining  lands, 
wliere  an  encroachment  was  complained  ot',  an-l  it  appeared  that  the  limits  of 
the  respective  propertie.s  had  not  been  legally  determined  by  hitnuuie,  the 
Court  of  Queen's  Bench  (Appeal  side)  held  that  an  injunction  would  not  lie  to 
p'-uvent  the  alleged  encroachment,  tlie  proper  remedy  being  an  action  en 
bornanc. 

On  appeal  to  the  Supreme  Court  of  Canada : 

Held,  that  as  the  matter  in  controversy  did  not  put  in  issue  any  title  to 
land  where  the  rights  in  future  might  be  bound,  tlie  case  was  not  appealable. 
K.  S.  C.  c.  lao,  s.  -i!)  (6). 

Emerald  Phosphate  Cc  y.  Anglo-Continental  Works  — xxi.  422. 

104.  Appeal — Final  judgment — Action  en  reprise  d'insfance — Art. 
4J9,  C.  a  P.—R.  S.  C.  c.  lo'5,  ss.  ,?,  .:'4  <.(•  28. 

The  plaintiff  in  an  action  brought  to  set  aside  a  deed  of  assignment  died 
before  the  case  was  ready  for  judgment,  and  the  respondent  having  petitioned 
til  be  allowed  to  continue  the  suit  aa  legatee  of  the  plaintiff  under  a  will  dated 
the  ITtli  November,  LSti'J,  tlie  appellant  contested  the  continuance  on  the 
ground  that  this  will  had  been  revoked  by  a  later  will  dated  17th  January, 
ltsb.5.  The  respondent  replied  that  this  last  will  wa«  null  and  void,  and  upon 
that  issue  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  revers- 
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iiit;  tilt!  jiiil(<iiieiit  of  tlie  Superior  Court  ilLcliircd  null  and  void  tlu.'  will  of  17tli 
Janiiivry,  iHHu,  and  miiintuinod  the  continuance  of  the  orit^iinil  Huit  by 
ruHpondent.  On  ajipeal  to  the  Hu|)rt'ni('  Court  lli»^  rcHpondent  movecl  to  (|iiaBh 
the  appeal  on  the  ^jrouiid  tliiit  the  judgment  appealed  from  wan  an  interlocu- 
tory judgment,  and  it  waH 

Held,  that  the  jiidunient  wan  reH  jti<lic<ilit  hetwet^n  the  partieti  and  final  on 
the  petition  for  continuanue  of  the  HUit,  and  therefore  appealabh;  to  tluHeuurt, 
K.  8.  G.  c.  lao,  BS.  V!  A  28.     Slitiw  v.  .S7.  Luui^,  H  Can.  H.  C.  H   HHrt,  followed. 

Baptist  V.  Baptist. —xxi.  425. 

105.  .Iiiil;,niieiit  t'i»r  8()7o  n;^uiii.st  llailuay  Co, — OpjioHitioii  a  Jin 
ill' citii  fije  liuKed  on  aorecinuiit  to  ii-tuiii  lailway  property  lor 
fli.shurseiiients  to  amount  of  8'i5,()()() — J)i.siniH.sal  of  opposi- 
tion— Motion  to  ipiasli  for  want  of  juriHiliction — Case  licai'il 
by  court  on  nn-rits  witlujut  deciding  (picstion  of  jurisflictifjii. 

.SV<'  PLEDGE,  o. 

10(J.  Sujiri'iiir  (iiul  Ejchcqaer  duurln  A  nii'inli ih/  Art,  iS'.tl — J.^-vJ 
V.  r.  Jo,  s..>' — Appeiil  from  Cnii  rt  uf  Rcrleiv — (June  dandinfj 
over  for jiuhpar lit — Amon nt  nrrcssnrij  for  ri(/ht  ofdppenl — 
Arls.  //7.va'-//;.s'|V/),  (J.C.r. 

In  an  action  brought  by  the  reKpoiident  a^^ain-it  the  appellant  for  S2,00G 
w'liich  wi.H  aruued  and  taken  en  ilclHii-n  by  the  Superior  (Jourt  fur  Lower 
Canada,  HJttiiif^  in  review  on  the  30th  September,  W,)\,  the  day  on  which  the 
Act  Sir).')  V.  c.  25,  s.  ;J,  Kiviny  a  rij^ht  to  ajipeal  from  the  Superior  f-'ourt  m 
review  to  the  Supreme  Court  of  Canada  wan  Kanotioiicd,  llie  jud^jment  was 
rendered  a  month  later  in  favour  of  the  respondents.  On  appeal  to  the 
Supreme  Court  of  (,'ana<la  : 

Held,  }iir  Strong,  Fouriiier  and  Taschereau,  .I.J.,  that  the  respondent's 
ri^^ht  could  not  be  prejudiced  by  the  delay  of  the  court  in  rendering  judf^ment 
which  Hhould  be  triated  as  havint^  been  i^iven  on  the  iUJth  Se[it(;mber,  when 
the  case  waH  taken  en  ihtihi'-rj,  and  therefore  the  cane  waa  not  appealable. 
(Hurluljige  v.  Demnartean,  10  Can.  S.  G.  11.  .502,  followed). 

Per  G Wynne  and  Patterson,  .J.I.,  that  the  cane  did  not  come  within  the 
words  of  8.3,  c.  25,  5i-55  \'.,  iaasmtich  as  the  ju(l;inieiit,  beint;  for  lesH  than 
£500  sterlinv!  was  not  a  judgment  which  the  appellant  hart  ,  ri^ht  to  appeal  to 
the  Privy  Council  in  P^ntilaiid.     Artn.  ll7H-i,  G.  C.  P. 

Couture  V    Bouchard. ~.xxi.  2H1. 

107.  Appeul — Contempt  of  rou  rt — C'riymnalpiroceedlnfj  —  S.  ct  E.  C. 

Act,  li.  s.  a  I',  i.i-i  .s.  6'.v. 

Contempt  of  court  is  a  criminal  matter  and  an  ap|)eal  to  the  Supreme 
Court  from  a  judytteiit  in  proceedings  tiierefor.  cannot  be  brought  unless  it 
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corncH  witliiii  h.  (iH  of  the  Riiprcinc  anil  Kxch»!((iU'r  Coiirtrt  Act,  \\.  S.  (J.  c.  135. 
O'.S/im  V.  O'Shta,  \r>  V.  I).  ,09,  followccl.  In  n-  O'llrifii,  \l\  (Jan.  H.  {'.  U.  I!t7, 
referred  to. 

The  Hii|»rem()  Court  of  New  riruiiHwick  ailjud^jed  K.  (guilty  of  contctnpt 
but  (leferriid  Hentenci'. 

Held,  that  this  whh  not  ii  final  jiid|,'mcnt  from  which  iin  ai)i)eul  would  lie  to 
to  the  Kupronie  (Jourt  of  Canada.     A|)[>aal  ijiniHlicd. 

Frewent :  Ktrony,  C.J.  and  Fournicr,  TaHchfi'fau,  CJwynno  and  I'littiir- 
Bon,  J  J. 

Ellis  V.  The  Queen.— 20tli  February,  IHJW.— xxii.  7. 

lOS.  A'p'peiil — L'rin'i  till  to  II.  of  I'uiie — Final  jaihjinc/nl. 

On  tlie  trial  in  the  E.xchequcx  Court  in  1887  of  an  action  a^ivinHt  the  crown 
for  breacli  of  a  contract  to  purchaHo  paper  from  the  HUppliantH  the  case  was 
Bfnt  to  rffureeH  to  UHCcrtain  the  datna^i-H.  In  1M',(1  tlie  ru[)ort  of  the  refcrocH 
wiiH  brought  liofori!  the  court  and  jud^jinont  wan  tjivon  atjaiuHt  the  ' Jrown  for 
tiio  amount  thereby  foinid  due.  The  Crown  appealed  to  the  KnpRMne  Court, 
haviiij^  obtained  from  the  lO.xchequer  an  extciiHion  of  the  time  for  appeal 
limited  by  Htatute  and  Houf.;ht  to  impawn  on  hucIi  appeal  the  judf^ment  [iro- 
nounced  in  1887. 

Held,  (i Wynne  and  PatterHon,  J.T. ,  disHentin^;,  that  the  apf)eal  muHt  be 
reHtrict(.'d  to  the  liiuil  judi;ment  pronoiinceil  in  lis'.ll  ;  tinit  an  appeal  from  the 
judgment  niven  in  1H87  could  only  be  brouj^lit  within  thirty  (hiya  thereafter 
unk'HH  the  time  was  extended  an  providfil  by  the  Htatute  and  the  extension  of 
time  j^ranted  by  the  Excliecjiu-r  (^ourt  on  its  face  only  referre(l  to  an  ap[ieal 
from  the  judgment  pronounced  in  18!)1. 

Held,  p<r  Clwynne  and  I'atterHon,  ,1.1  ,  that  tlie  judjjment  ^iven  in  1801  was 
the  oidy  judt,'inL'nt  in  the  suit  ir.  respect  to  tiie  matters  put  in  issue  by  the 
pleadinj^s  and  on  a[ipeal  therefrom  all  matters  in  issue  wore  necessarily  open. 

Aj  peals  dismissed  with  coBta  deBs  the  Crown  consented  to  restrict  its 
appeal  to  the  judi^mtMit  of  l>s'Jl. 

Present; — Stron><  C.J.,  and  Fournier,  Tascheroau,  Gwynne,  and  Patter- 
son, J  J. 

The  Queen  v.  Clarke.-- 2(nli  February,  1H!)3.— xxi.  (',.-,(;, 

1')!).  Appf'dl — Trial  hy  jury — Wif/i(irawalfroni  jury — iJinponal  of 
quest  ion  H  of  fact  by  court — (hyiiHent  of  jxirtien. 

In  an  action  a;^iunst  a  Railway  ('o.  for  damaj^es  ff)r  an  injury  caused  by 
an  entwine  of  the  comiiany,  the  counsel  for  both  parties  aj^reed  at  the  trial  as 
follows  :  "  That  the  jury  be  discharj^ed  without  givin^^  a  verdict,  the  whole  case 
to  be  referred  to  the  court  which  shall  have  powijr  to  draw  inferences  of  fact, 
and  if  they  shall  be  of  opinion  ui)on  the  law  and  tlio  facts  that  the  plaintiff  is 
entitled  to  recover,  they  shall  assess  the  dama>j;es  and  that  judgment  be  entered 
as  the  verdict  of  the  jury.  If  the  court  should  be  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover  a  non-suit  shall  be  entered."     The  jury  were  then 
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ilisuliiir^ed  ami  the  court  in  banc  in  purBUanoe  of  audi  ii;;n.'i.'nie!>t,  siit)Sf(jiii'nily 
considertiil  the  ctisd  and  aHsesRaJ  the  damages  at  88UIA  considorint^  plaiiitifT 
entitled  to  recover.     Tiie  CDnipaiiy  nonv;lit  to  iipiKial  from  Hiich  decision. 

By  the  practice  of  the  Siipr-jnio  Court  of  New  IJrunswieic  all  ((uestions  of 
fact  lire  to  be  trieil  by  a  jury  ai.d  the  court  can  only  deal  witli  such  ipiest'ons 
by  consent  of  parties. 

Held.  CJwynne  and  Patterson,  JJ.,  dissentini;,  that  as  the  court  took  upon 
itieif  the  decision  of  the  cjuestions  of  fact,  in  this  case  without  any  le^al  or 
other  authority  therefor,  than  llie  consent  and  aj^reenient  of  the  parties,  it 
acted  a^•pUlsi-arlJitrators,  and  the  decision  appealed  from  was  that  of  a  private 
tribunal  constituted  by  the  parties,  which  could  not  h.-  reviewed  in  appeal  or 
otherwise,  as  judt^inents  pronounced  in  the  re^'ular  course  of  the  ordinary  pro- 
cedure of  the  court  may  be  reviewed  and  appealed  from. 

Held,  also,  that  if  the  merits  of  the  case  were  properly  before  the  court 
the  judgment  appealed  from  should  be  affirmed. 

Held,  per  Gwynne  and  Patterson,  .I.T.,  that  the  case  was  appealable  and  on 
the  merits  it  appearuig  from  the  evidence  that  the  servants  of  the  company 
had  done  everytliin;,'  recjuired  by  the  statute  to  nxve  notice  of  the  approach  of 
the  train,  the  appeal  bhould  be  allowed  and  a  judgment  of  non-suit  entered. 

Present : — Strou)^,  C.  J.,  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son. J  J 

Canadian  Pacific  Railway  Co.  v.  Fleming— 2eth  Feb..  18'.)3.— xxii.  H3. 

110.  Election  jietitious — Sqxirafe  trinl.^ — 7?.  S.  C.  r.  0,  .w.  .in  ^i•  ,Jo. 

Two  election  petitions  were  filed  against  the  appellant,  one  by  A.  C  tile  1 
on  the  4th  April,  ISO'i,  and  the  other  by  A.  V.,  the  respondent,  tiled  on  the 
(Ith  April.  The  trial  of  the  A.  V.  petition  was  by  an  (nvler  of  a  judge  in 
Chambers  dated  the  22nd  September,  ]H'.)2,  fixed  for  the  2''th  October,  W.f2. 
On  the  2tth  October  the  appellant  petitioned  the  judge  in  Chambers  to  join 
the  two  petitions  and  have  another  date  fixed  for  the  trial  of  lioth  petitions. 
This  motion  was  referred  to  the  trial  judge  who  on  the  2l'ith  October  before 
proceeding  witli  the  trial,  dismissed  the  motion  to  have  both  petitions  joined 
and  i^roceeded  to  try  the  A.  V.  petition.  Tht-reupon  the  apijellant  objected  to 
the  petition  being  tried  then  as  no  notice  had  bjen  given  that  tlie  A.  C. 
petition  had  been  fixed  for  trial  and  subject  to  such  objection,  filed  nii 
admission  that  sutTicient  bribery  by  the  appellant's  agent  without  his  know- 
ledge had  been  committed  to  avoid  the  election.  The  trial  judges  then  deli- 
vered judgment  setting  aside  the  election.  On  an  appeal  to  the  Supreme 
Court, 

Held,  1st  that  under  s.  30  of  c.  'J,  li.  S.  C.  the  trial  judges  had  a  perfect 
right  to  try  the  A.  V.  petition  separately.  2nd,  that  tlie  ruling  of  the  court 
below  on  the  objection  relied  on  in  the  present  appeal,  viz.,  that  the  trial 
judges  could  not  proceed  with  the  petition  in  this  case  because  the  two 
petitions  filed  had  not  been  bracketed  by  the  prothonotary  as  directed  by  s.  'M 
of  c.  9,  R.  S.  C,  was  not  an  appealable  judgment  or  decision.  R.  S.  C.  c.  H, 
8.  50.     (Sedge wick,  J.,  doubting.) 
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ApiH-al  (lisiniHHeil  with  costti. 

Preauut ;  btroiiK,  C.J.,  and  Fournifr,  Gwyniio.  I'lUtertJuii  ami  Sedj^e- 
wick,  JJ. 

Vaiidreuil  Election  Crse,  McMillan  v.  Valois.— Ist  March.  lisU3.— xxii.  1. 

111.  Rlijlit  i>f  ApftCill — -'Jf.i(:  60  V.  c.  /' — Ctnint  I'lU't'ioti  of. 

I'y  H.  ;{,  c.  20  of  ')4  iV  (■)'»  V.  ail  ajipeal  Ih  •.ivi'ii  ti>  the  8iH)i'tM)ic'  f'ourt  of 
Canada  from  tlie  jiidi^iiiciit  of  the  Siipt-riur  Court  in  review  (P.(,).)  "  wiieie  and 
80  lon>i  as  no  appeal  lica  from  the  judgment  of  tliat  Court,  when  it  conflrms 
tlie  judf^jnient  rendered  in  the  Court  apjiealed  from,  which  hy  thi*  law  of  the 
Province  of  {juebec  is  appealable  to  tlie  Jiidieial  Committee  of  the  Privy 
Council." 

The  jiidt^ment  in  this  case  was  delivered  hy  the  Sujierior  f'ourt  01  the 
17th  November,  IJS'JI,  and  was  aftiriiied  uinuiiinoiiHly  by  the  Superior  Court  in 
review  on  the  'i'.lth  July,  1hS)'2,  which  latter  jadj^ment  was  by  the  law  of  the 
Province  of  (Quebec  appealable  to  the  .Judicial  Committee.  The  utatnte  .")4  ife 
55  V.  c.  2i'  was  passed  on  the  30th  September,  lf".)l,  hut  the  phiiiitiff's  action 
had  been  instituted  on  the  '2'2nd  November,  IbDO,  and  was  standing  for 
jud^-'mont  before  the  Superior  Court  in  the  month  of  June,  1S!)1,  prior  to  the 
p'lsaiiig  of  u4  iSc  iio  \.  c.  25.  On  an  appeal  from  the  juil^^meut  of  the  Superior 
Court  in  review  to  the  Supreme  Court  of  Canada,  the  respondent  moved  to 
ijuush  the  ap[)eal  for  want  of  jurisdiction  : 

Held, />t'r  Strong!,  C.J.,and  rournier  and  Sed^ewick,  JJ.,  that  the  ri^ht  of 
appeal  f.(iven  by  54  &  55  V.  c.  25  does  not  extend  to  cases  standini;  for  judgment 
in  the  Superior  Court  prior  to  the  passiunof  the  said  Act.  Vouturt'  v.  lUiuchurd, 
21  Can.  S.  C.  K.  2m1,  followed.     Taschereau  and  Gwynne,  JJ.,  dissentint;. 

Fouruier,  J. — That  the  statute  is  not  applicable  to  cases  already  insti. 
tuted  or  pending  before  the  Courts,  no  special  words  to  that  effect  bein^'  uoed. 

Present;  Strong,',  C.J. ,  and  Fournier,  Taschereau,  Gwynne  and  Scd^'e. 
wick,  JJ. 

Williams  y.  Irvine — May  Ist,  181J3.— xxii. 

Jury — Crown  case  reserved — Question  of  law  arising  on  the  trial 
— Ciiusin<j  jurors  to  stand  aside — Ri<;lit  to  "  stan<l  aside"  after 
panel  has  been  perused — Writ  of  error. 

Sec  CRIMINAL  APPEAL,  13. 

2.  Nova  Scotia  Judicature  Act — Rule  476 — ^Motion  for  new  trial — 
Disposal  of  whole  case  on — Directions  to  jury — Observa- 
tions by  judge  on  issue  of  fraud  not  raised  by  pleadings — 
Proper  case  for  dispensing  with  jury. 

■See  PRACTICE,  19. 
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Jury—  ('i)iiti)i)ii(l, 

fi.    Cliiirp!  to — Misilin-ction — New  trial — 'lakluj?  nccnuiitH — Ciiho 
more  properly  <li;iilt  with  us  an  t'i|uity  caHe. 
See  PUACTIcJE,  -JO. 

4.  Tn-HpaKH  to  lainl — View  of  pHMiiisfs  hy  jury — Tinpropoi'comluct 

of  defendant  at  view — Nominal  dainajfes — New  trial — MIh- 
direction. 

.SV,'  TREK  PASS,  20. 

5.  Withdrawal  of  case  from — Reference  by  consent  of  parties  to 

court  with  power  to  draw  inferences  of  fact — 'I'he  court 
made  a  private  ti'ihunal  from  which  no  appeal — I'ractice  of 
Supreme  Court  of  N.  H. 

See  JURISDICTION,  10'.). 

Justice  of  the  Peace — Abuse   of   authoi-ity   by — Ayi>ravation    of 


danuiifes. 


See  DAMAGES,  28. 

2.  Notice  of  action  to. 

See  NOTICE,  8. 
MALICIOUS  ARUEST. 

3.  Conviction  l)y — Removal  of  conviction  l)y  cfnilorurl  into  Q.  B., 

Man. — No  appeal. 

See  JURISDICTION,  33. 

4.  Conviction  by  Justices,  in  prosecution  under  Canada  Temper- 

ance Act,  1878,  s.  105 — "  Absent" — Meanin<f  of. 

See  CANADA  TEMPERANCE  ACT,  1878,  (',. 

5.  Malicious  and  illegal  arrest  and  imprisonment — Conviction  by 

J.  P.  for  havinj^  li(|Uors  near  public  work — Destruction  of 
liquors — Notice  of  action,  sufficiency  of. 
See  MALICIOUS  ARREST. 
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L 

Laches  — By  ccstnl.  qiif  friisf. 

Se,-  HALK  OF  LANDS.  .-. 

Land,  ilcscription  of — liy  ivlVivuci'  to  pliui. 
See  HOUNDAHY. 

2.  Omiit  of  for  Scliool.  , 

Sei'  CIIAKITABLE  THU8T. 

3.  Damoijes  —Use  tni<J  orcn/Kiliini  i>f  laml,  action  for — Viihidfion 

of — Dit^'cinif  1111(1  pr(iiii>('<'tire  copdhilifit'ft  fohn  couHidci't'if — 
Quttsi-di'lif — I'rcsri'ijtflon  of  tiro  i/curs  vvdev  A)is.  J.'fl/, 
2.i(J7,  C.  C. — Art.  Ih'fJS,  C.  C.  applicuhle  and  prescription  of 
Jive  yearn  under  Art.  ii'd).  ('.  ('. — To  tliis  trdmnals  Itonnd  to 
(jive  effect  n iidrr  Art.  .'/.V.v,  ('.  C,  (iJlliiniiilt  mif  jilmdrd. 

Action  brought  by  the  appellant,  WilliKin  nroiikuy,  to  recover  conipeiiHa- 
tion  for  the  imo  of  certniii  IiuicIm  on  thf  Hivur  C'liiiu.licri',  occiipii'd  )>y  tli<'  firm 
of  Hi'iiry  Iviiig  it  Co,,  for  Htoriny  Io^h,  ivttixc'liiii>i  Iiooius  in  Hnninier  and  Htoriti}{ 
booms  ill  winter,  and  wliieli  were  Mubmer>,'ed  by  means  of  ii  diini  erected  by 
Kiiiy  \'  Co,  for  tlidt  ])iirpoH(',  and  nnide  use  of  for  about  five  yeiii-H  us  a  boom- 
ing,'ground  for  Bivw-loLjH  coming  down  tlie  river  to  their  niillH. 

The  declaration  contained  two  countH  ;  one  for  daninyes,  and  one  for  the 
value  of  the  use  and  occupation. 

The  rcHpondeiit  pleaded  by  demurrer  a  prescription  of  two  years  as  for  n 
Hiutii  lU'Ut  inidor  Articles  'J'iCil  and  •i'JC.T  of  the  Civil  Code  :  tliiit  tlie  alleu'ed 
works  were  for  tlio  et'licient  workin>{  of  the  mill,  and  that  proeeedin^"  whould 
have  been  taken  under  Con.  Stat.  Ii.  C.  c.  ol,  by  means  of  arbitration,  and  by 
that  statute  the  remedy  by  action  was  taken  away. 

And  by  her  perpetual  exception  the  respondent  repeated  the  plea  of  pre- 
scription of  two  years  ;  that  on  the  .5th  Decouib.v,  1H77.  a  sale  by  licitation  of 
the  property  known  as  Hreakcy'sMills  took  i)hice.  and  the  same  were  purchased 
by  John  IJreakey,  and  from  the  last  mentioned  date,  the  respondent  Carter  had 
nothinj^  to  do  with  the  mills  ;  and  that  no  proceeding's  under  Con.  Stat.  L.  C. 
c.  ,>1.  had  been  adopted  by  appellant;  respondent  further  pleaded  the  j^eneral 
issue. 

The  demurrer  of  the  respondent  settiufj  up  a  prescription  of  two  years, 
and  tlie  necessity  of  proceedings  by  arbitration  under  Con.  Stat.  L.  C.  c.  nl, 
was  dismissed  by  Casault,  J.,  of  the  Superior  Court  for  Lower  Canada  (set-  7 
Q.  L.  R.  '2sq. 

On  the  evidence  given  on  the  issues  of  fact  the  jud^e  found  that  the 
appellant  was  entitled  to  f  L*''00,  as  compensation  for  the  use  of  the  premises 
for  four  years,  at  the  rate  of  $400  per  annum. 

The  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  reduced  the 
the  amount  to  S'200,  or  at  tlie  rate  of  $50  per  annum,  being  merely  the  value 
of  the  land  for  agricultural  purposes. 
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Land — Continued . 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  not  merely  the 
value  of  the  property  for  agricultural  purposes  should  have  been  considered. 
In  valuing  property  its  different  and  even  its  prospective  capabilities  should 
be  taken  into  consideration  (Montreal  v.  Brown  and  Springle,  2  App.  Cases  184.) 
In  this  case  not  only  was  the  keeping  logs  in  safety  a  prospective  use.  but  the 
actual  use  to  which  the  property  was  put  by  the  defendants.  If  land  be  well 
adapted  for  a  particular  purpose,  as  this  was,  and  there  are  those  wlio  require 
it  for  such  purpose,  the  value  of  the  property  is  to  be  determined,  not  by  what 
it  might  be  worth  if  used  for  other  purposes,  but  by  the  value  which  its 
exceptional  adaptation  to  speial  purposes  gives  it  in  the  estimation  of  those 
conversant  with  property  of  that  description  and  capable  of  speaking  of  tlie 
value  of  the  fair  use  of  such  property.  The  evidence  justified  the  finding  of 
die  Superior  Court,  that  the  property  was  worth  S400  per  annum. 

2.  That  the  prescription  of  two  years  under  Art.  22(51  of  the  Code,  did  not 
apply,  because  c.  51  of  the  C.  S.  of  L.  C,  recognising  the  right  of  a  proprietor 
in  the  case  of  improvement  of  water  courses  to  erect  works  which  may  have 
the  effect  of  damming  back  the  water  on  a  neighbouring  property,  the  construc- 
tion of  a  dam  having  that  effect,  as  in  this  case,  could  not  be  considered  a 
qitani  (lilit,  but  rather  as  a  riglit  of  servitude  which  gave  to  him  who  was 
injured  by  it  a  legal  recourse  for  indemnity  for  the  damage. 

3.  The  mode  of  proceeding  given  by  c.  51  of  the  C.  S.  of  L.  C.  did  not 
exclude  the  right  to  proceed  by  ordinary  action, 

4.  Under  Art.  1008  of  the  C.  C,  the  respondents  were  to  be  considered 
lessees  [Incataires)  and  subject  to  all  the  rules  concerning  leases  (les  baux)  and 
the  annual  value  of  their  occupation  should  be  considered  the  rent,  none 
having  been  fixed  by  the  parties.  Therefore  the  appellant  was  subject  to  the 
prescription  of  five  years  under  Art.  2250,  C.  C,  and  this  prescription  in  virtue 
of  Art.  2188,  C.  C,  is  one  which  the  tribunals  are  bound  to  give  effect  to 
although  not  pleaded,  and  only  set  up  for  the  first  time  in  the  respondent's 
factum  in  the  Court  of  Queen's  Bench. 

Appeal  allowed  with  costs  and  judgment  of  Superior  Court  varied. 

Breakey  y.  Carter. — 12th  May,  1885. 

4.  Title  to — Prescription — Arts.  508,  549,  C.  C. — Possession — Art. 

2193,  C.  C. — Damage  to  land  by  construction  of  dam. 

See  RIPARIAN  PROPRIETORS,  4. 

5.  Expropriation   by  railway  company— Deviation — Description 

on  map  or  plan — 42  V.  c.  9  (D.). 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  64. 

6.  Title  to — Possession — Nature  of — Caretaker — Statute  of  limi- 

tations. 

See  POSSESSION,  10. 


Land — Contimml. 

7.  Action  for  recovery  of  land — Conveyance  by  husband  to  wife — 

Setting  aside  as  fraudulent — Statement  in  pleadings  as  to 
possession  in  wife — Sale  by  slieriti"  as  against  husband — 
Iri'egularities  in — Trial  of  action  after  pleadings  maintained 
on  demurrer 

See  EJECTMENT,  5. 

8.  Judgment  against  executors  on  note  of  one  of  executors  en- 

dorsed by  testator — Sale  of  lands  by  sheriff — Purchased  by 
executor — Possession  taken  of  lands  by  devisee — Trust — 
Statute  of  limitations, 

See  TRUSTS  AND  TRUSTEES,  24. 

J).  Contract  for  exchange  of — Specific  performance — Time  essence 
of  contract — Waiver  by  entering  into  negotiations  as  to  title 
after  expiry  of  time. 

See  SPECIFIC  PERFORMANCE,  7. 

Landlord  and  Tenant — Relation   of — Whether    created   between 
Mortgagor  and  Mort^'agee  by  provisions  in  Mortgage. 
See  MORTGAGE,  4. 

2.    Lease,  cancellation  of,  by  force  majeure. 

See  LEASE,  1. 

Ji.    Agreement  not  to  distrain. 
yee  DISTRESS. 

■1.    Lessee,  netjllgence  of — Fire — Civil  Code — Arts.  105//.,  10J7,  lOJf). 

The  defenclaut  waa,  on  the  7th  April,  1373,  in  the  occupation  of  a  varnish 
factory,  which  he  had  leased  from  the  plaintiff,  when  a  fire  originating  in  tlie 
factory  consumed  it  as  well  as  the  adjoining  premises  belonginf?  to  the  plaintiff. 
Tills  latter  brought  an  action  to  recover  §8,500  damages,  occasioned  by  the  flrei 
which  he  alleged  to  have  taken  place  through  the  negligence  of  the  defendant 
and  his  employees. 

The  Superior  Court  for  Lower  Canada  (Beaudry,  J.),  found  that  the  weight 
of  evidence  was  that  no  fault  could  attach  to  the  defendant  or  his  eraployeed, 
and  dismissed  the  plaintiff's  action. 

The  Court  of  Queen's  Bench  for  Lower  Canac  i  (Ramsay  and  Tessior,  .JJ., 
dissenting,)  reversed  this  finding  and  awarde  i  the  jjlaintiff  S'5,000  damages  and 
costs,  holding  tlie  defendant  liable  under  Art.  1051  of  the  Civil  Code. 

CAS.    DIU. — 30 
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Ou  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judf^ment 
of  the  Court  of  Queen's  Bench,  Henry,  J.,  dissenting.  1.  As  to  the  part  of  the 
building  leased  to  defendant,  there  was  no  doubt  as  to  his  responsibility,  as  he 
liad  failed  to  accountfor  the  fire  according  to  Arts.  1027  and  1629of  the  C.  C. 

2.  As  to  the  buildings  of  the  plaintiff  and  in  his  own  occupation  the 
defendant  might  be  considered  as  a  trespasser,  on  account  of  gross  negligence 
in  the  use  of  dangerous  materials  and  the  neglect  of  the  most  simple  precau- 
tious to  guard  against  the  accident. 

Jamieson  y.  Steel.— 29th  January,  1878. 

5.  Elevator — Negligence  of  emplo3'ee — Accident  to  one  of  tenants 
of  building — Liability  of  landlord  —  Damages — Art.  1054, 
C.  C. 

See  DAMAGES,  49'. 

G.    Lease— Accident  by  fire— Arts.  10o3, 1G27,  IG.yj,  C.C. 

By  a  notarial  lease  the  respondents  (leasees)  covenanted  to  deliver  to  the 
appellant  (lessor)  certain  premises  in  the  city  of  Montreal  at  the  expiration  of 
their  lease  "in  as  good  order,  state,  etc.,  as  the  same  were  at  the  commence- 
ment thereof,  reasonable  wear  and  tear  and  accidents  by  fire  excepted." 
Subsequently,  the  appellant  alleging  the  fire  had  been  caused  by  the  negligence 
of  the  respondents  brought  an  action  against  them  for  the  amount  of  the  cost 
of  reconstructing  the  premises  and  restoring  them  in  good  order  and  condition 
less  the  amount  received  from  insurance. 

Held,  aflirming  the  judgment  of  the  Court  of  Queen's  Benc\i  for  Lower 
Canada  (appeal  side),  Ritchie,  C.J.  and  Taschereau,  J.,  dissenting,  that  the 
respondents  were  not  responsible  for  the  loss,  as  the  fire  in  the  present  case 
was  an  accident  by  fire  within  the  terms  of  the  exception  contained  in  the 
lease,  and  therefore  Articles  1053,  1G27  and  1629,  C.  C.  were  not  applicable. 

Evans  v.  Skelton.— xvi.  087. 

7.  Eviction — Entry  by  lessor  to  repair — Intent — Sivspension  of 
rent — Gonstructton  of  lease. 

A  lease  of  business  premises  provided  that  the  lessor  could  enter  upon  the 
premises  for  the  purpose  of  making  certain  repairs  and  alterations  at  any 
time  within  two  months  after  the  beginning  of  the  term,  but  not  after,  except 
with  the  consent  of  thn'lessee.  An  action  for  rent  under  the  lease  was  resisted 
on  the  ground  that  the  lessor  had  been  in  possession  of  part  of  the  premises 
after  the  specified  time  without  the  necessary  consent  whereby  the  tenant  had 
been  deprived  of  the  beneficial  use  of  the  property  and  had  been  evicted  there- 
from. On  the  trial  the  jury  found  that  no  consent  had  been  given  by  tlie 
lessee  for  such  occupation  and  that  the  lessee  had  no  beneficial  use  of  the 
premise-  while  it  lasted. 
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Held,  per  Tascliereau,  Gwynne  and  Patterson,  JJ.,  reversing  the  judgment 
of  the  court  helow,  1.  that  the  evider  did  not  justify  the  finding  of  no  assent ; 
that  an  express  consent  was  not  required,  but  it  could  be  inferred  from  the 
acta  and  conduct  of  the  lessee. 

2.  The  two  months'  limitation  in  the  lease  had  reference  to  the  entry  by 
the  lessor  to  commence  the  repairs  and  not  to  his  subsequent  occupation  of  the 
premises,  and  the  lessor  having  entered  upon  the  premises  withili  the  pre- 
scribed period  he  had  a  reasonable  time  to  complete  the  work  and  his 
subsequent  occupation  was  not  wrongful. 

Per  Tascliereau  and  Gwynne,  JJ.,  that  assuming  assent  was  necessary  the 
evidence  clearly  showed  that  the  lessor  was  on  the  premises  after  the  Ist  of 
July  with  the  assent  of  the  lessee;  he  had  a  right,  therefore,  to  remain  until 
such  assent  was  revoked,  which  was  never  done. 

Per  Patterson,  J.,  that  interference  by  a  landlord  with  his  tenant's  enjoy- 
ni-'nt  of  demised  premises,  even  to  the  extent  of  depriving  the  tenant  of  the 
use  of  a  portion,  does  not  necessarily  work  an  eviction ;  a  tenant  may  be 
deprived  of  the  beneficial  occupation  of  the  premises  for  part  of  his  term,  by 
an  act  of  the  landlord  which  is  wrongful  as  against  him,  but  unless  the  act 
was  done  with  the  intention  of  producing  that  result  it  would  not  work  an 
eviction. 

Per  Ritchie,  C.J.  and  Strong,  J.,  approving  the  judgment  of  the  court 
below,  that  the  jury  having  negatived  consent  by  the  lessee,  and  the  evidence 
showing  that  the  acts  of  the  landlord  were  of  such  a  grave  and  permanent 
character  as  to  indicate  an  intention  to  deprive  the  tenant  of  the  beneficial 
enjoyment  of  a  substantial  part  of  the  premises,  they  amounted  to  an  eviction 
of  the  tenant  which  operated  as  a  suspension  of  the  rent. 

Ferguson  y.  Troop.— xvii.  527. 


8.    Creation  ol:  tenancy  by  mortgage — Demise  to  mortgagor,  con- 
struction of — Rent  reserved — Intention  to  create  tenancy. 

See  MORTGAGE,  28. 


9.     Verbal  lease — Expiration  of — Notice  to  quit — Sub-tenancy — 
Possesnion  by  sub-tenant  after  expiry  of  original  lease. 

M.  by  verbal  agreement  leased  certain  premises  to  McC.  who  sub-let  a 
portion  thereof.  After  the  original  tenancy  expired,  on  November  15th,  1887, 
the  sub-lenant  remained  in  possession  and  in  March,  1888,  received  a  notice  to 
quit  from  M.  In  June,  1888,  M.  issued  a  distress  warrant  to  recover  rent,  due 
for  said  premises  from  McC.  and  the  sub-tenant  paid  the  amount  claimed  as 
rent  due  from  McC,  but  not  from  herself  to  McC.  More  than  six  months 
after  the  notice  to  quit  was  given  proceedings  were  taken  by  M.  to  recover 
possession  of  tlie  premises  from  the  sub-tenant. 
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Held,  that  tlie  notice  to  quit  ^ivcn  to  the  Rub-tenant,  ami  the  distress 
during  the  latter's  possession  on  sufferance,  did  not  work  estoppel  a-jainst  the 
landlord  as  the  tenancy  had  always  been  repudiated.     (Fournier,  J.,  dissenting,. 

Gilmoup  Y.  Magee.— xviii.  57'.». 

10.  Lessor  ami  Lessee — Covenant  for  renewal — Option  of  lessor — 
Second  term — Possession  by  lessee  after  expiration  oftcrui 
— Effect  of — Specific  performance. 

A  lease  for  a  term  of  years  provided  that  when  the  term  expired  any 
buildinfjs  or  improvemements  erected  by  the  lessees  should  be  valued  and  it 
should  be  optional  with  the  lessors  either  to  pay  for  the  same  or  to  continue 
the  lease  for  a  further  term  of  like  duration.  After  the  term  expired  the 
lessees  remained  in  possession  for  some  years  when  a  new  indenture  was 
executed  which  recited  the  provisions  of  the  original  lease  and,  after  a  declara- 
tion that  the  lessors  had  ajjreed  to  continue  and  extend  the  same  for  a  further 
term  of  fourteen  years  from  the  end  of  the  term  granted  thereby  at  the  same 
rent  and  under  the  like  covenants,  conditions  and  agreements  as  were  expressed 
and  contained  in  the  said  recited  indenture  of  lease,  and  that  the  lessees  had 
agreed  to  accept  the  same,  it  proceeded  to  grant  the  further  term.  This  last 
mentioned  indenture  contained  no  independent  covenant  for  renewal.  After 
the  second  term  expired  the  lessees  continued  in  possession  and  paid  rent  for 
one  year  when  they  notified  the  lessors  of  their  intention  to  abandon  the 
premises.  The  lessors  refused  to  accept  the  surrender  and  after  demand  of 
further  rent,  and  tender  for  execution  of  an  indenture  granting  a  furthei  term, 
they  brought  suit  for  specitic  performance  of  the  agreement  implied  in  the 
original  lease  for  renewal  of  the  second  term  at  their  option. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  N.  13. 
(28  N.  B.  Eep.  1)  Ritchie,  C.J.  and  Taschereau,  J.,  dissenting,  that  the  lessors 
were  not  entitled  to  a  decree  for  specitic  performance. 

Held,  per  Gwynne,  J.,  that  the  provision  in  the  second  indenture  grantint; 
a  renewal  under  the  like  covenants,  conditions  and  agreements  as  were  con- 
tained in  the  original  lease,  did  not  operate  to  incorporate  in  said  indenture  tlie 
clause  for  renewal  in  said  lease  which  should  have  been  expressed  in  an 
independent  covenant. 

Per  Gwynne,  J.  Assuming  that  the  renewal  clause  was  incorporated 
in  the  second  indenture  the  lessees  could  not  be  compelled  to  accept  a  renewal 
at  the  option  of  the  lessors,  there  being  no  mutual  agreement  therefor  ;  if  they 
could  the  clause  would  operate  to  make  the  lease  perpetual  at  the  will  of  the 
lessors. 

Per  Gwynne  and  Patterson,  J  J.  The  option  of  tho  lessors  could  only  be 
exercised  in  case  there  were  buildings  to  ha  valued  erected  during  the  term 
granted  by  the  instrument  containing  such  clause  ;  and  if  the  second  indenture 
was  subject  to  renewal  the  clause  had  no  effect  as  there  were  no  buildin>.s 
erected  during  the  second  term. 
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Per  Gwynne,  J.  The  renewal  clause  was  inoperative  under  the  statute  of 
frauds  which  makes  leases  for  three  years  and  upwards,  not  in  writing,  to  have 
the  effect  of  estates  at  will  only,  and  consequently  there  could  be  no  second 
tsrm  of  fourteen  years  granted  except  by  a  second  lease  executed  and  signed  by 
the  lessors. 

Per  Ritchie,  C.J.  and  Taschereau,  J.  The  occupation  by  the  lessees  after 
the  terms  expired  must  be  held  to  have  been  under  the  lease  and  to  signify  an 
intention  on  the  part  of  the  lessees  to  accept  a  renewal  for  a  further  term  as 
the  lease  provided. 

Present :— Sir  W.  J.  Ritchie,  C.J.  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  J  J. 

Sears  v.  The  Mayor,  &c.  of  the  City  of  St  John.— xviii.  702. 

11.  Arts.  857  &  887,  C.  C.  and  Art.  1G24,  C.  C.  P.— Jurisdiction- 

Title  to  land— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  29  (h.). 

See  JURISDICTION,  83. 

12.  Action  to  recover  possession  by  landlord — Amount  claimed — 

Jurisdiction  of  court— Arts.  887,  888,  C  C. 

See  PRACTICE,  34. 
•  LEASE. 

MINES  AND  MINERALS. 

Land  Owners. — Liabilities  and  rights  of,  adjoining. 
See  DAMAGES,  20. 

Larceny.' 

Sec  CRIMINAL  APPEAL,  3. 

Lease. — Cancellation  of — Renderinfj  of  account — Art.  10,  C.  C.P. 
L.G. 

S.  on  the  let  August,  1868,  transferred  to  appellants  (plaintiffs),  as  trustees 
of  S.'ti  creditors,  his  interest  in  an  unexpired  lease  he  had  of  a  certain  hotel  in 
Montreal,  known  as  the  Bonaventure  building,  and  in  the  furniture.  On  the 
1st  April,  1870,  A.  P.,  the  proprietor,  after  cancelling,  with  the  consent  of  all 
concerned,  the  several  leases  of  the  said  building  and  premises,  gave  a  lease 
direct  for  a  term  of  ten  years  to  one  G.,  at  ftG.OOO  a  year,  of  the  building,  and 
also  of  the  furniture  belonging  to  S.'s  creditors,  and  on  the  same  day  by  a 
notarial  deed,  "  agreement  and  accord,"  A.  P.  promised  and  agreed  to  pay  to 
appellants,  as  trustees  of  S.'s  creditors,  whatever  he  would  receive  from  the 
tenant  beyond  95,000  a  year.  In  February,  1873,  the  premises  were  burned, 
with  a  large  proportion  of  tlie  furniture,  and  appellants  i-eceived  $3,223  for 
insurance  on  fixtures  and  furniture,  and  J7')l,  being  the  proceeds  of  sale  of  the 
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balance  of  the  furniture  saved.  The  lease  with  O.  was  then  cancelled,  and 
A.  P.,  after  expending  a  large  amount  to  repair  the  building,  leased  the 
premises  to  L.  P.  &  Co.  for  $6,000  a  year  from  October,  1873.  Appellants 
thereupon,  as  trustee's  of  S.'s  creditors,  sued  respondents  representinj^  A.  P., 
and  called  upon  them  to  render  an  account  of  the  amount  received  from 
G.  and  L.  P.  &  Co.  above  $5,000  a  year. 

The  Superior  Court  at  Montreal  held  that  the  appellants  were  entitled  to 
what  A.  P.  had  received  from  L.  P.  &  Co.  beyond  $5,000  ;  and  on  appeal  to  the 
Court  of  Queen's  Bench  (appeal  side)  this  judgment  was  reversed. 

Held,  1.  AflSrming  the  judgment  of  the  Court  of  Queen's  Bench  (appeal 
side),  that  the  lease  to  G.  terminated  by  a  force  mnjcure,  and  that  the  obliga- 
tion of  A.  P.  to  pay  appellants  the  sum  of  $1,000  out  of  the  said  rent  of  10,000 
ceased  with  the  said  lease. 

2.  That  the  fact  of  appellants  having  alleged  themselves  in  their  declara- 
tion to  be  the  "  duly  named  trustees  of  S.'s  creditors,"  did  not  give  them  the 
right  to  bring  the  present  action  for  S.'s  creditors,  the  action,  if  any,  belonging 
to  the  individual  creditors  of  S.  under  Art.  19,  C.  C.  P.  L.  C. 

[But  see  Porteons  v.  Beynar,  13  App.  Cases  120.  See  also  Assiijnment,  6, 
and  Trusts  and  Trustees,  15.] 

Browne  v.  Pinsonneault.— iii.  102. 

2.  Of  pew. 

See  PEWHOLDER. 

3.  Liability  of  lessee  for  fire. 

Sec  LANDLORD  AND  TENANT,  4. 

4.  Mining  lease,  application  for — Right  of  entry — Conditions  pre- 

cedent— Conflicting  titles  to  land. 

Sec  MINES  AND  MINERALS. 

5.  Written    instrument — Construction    of — Lease    or    license — 

Authority  to  work — S  Anne  c.  14,  s.  1. 

In  an  indenture  describing  the  parties  as  lessor  and  lessees  respectively 
the  granting  part  was  as  follows :  "  Doth  give,  grant,  demise  and  lease  unto 
the  said  (lessees)  the  exclusive  right,  liberty  and  privilege  of  entering  at  all 
times  for  and  during  the  term  of  ten  years  from  1st  January,  1879,  in  and 
upon  (describing  the  land)  and  with  agents,  labourers  and  teams  to  search  for, 
dig,  excavate,  mine  and  carry  away  the  iron  ores  in,  upon  and  under  said 
premises,  and  of  making  all  necessary  roads,  etc.,  also  the  right,  liberty  and 
privilege  to  erect  on  the  said  premises  the  buildings,  machinery  and  dwelling 
houses  required  in  the  business  of  mining  and  shipping  the  said  iron  ores,  and 
to  deposit  on  said  premises  all  refuse  material  taken  out  in  mining  said  ores." 
There  was  a  covenant  by  the  grantees  not  to  do  unnecessary  damage  and  a 
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provision  for  taking  away  the  erections  made  and  for  the  use  of  timber  on  the 
premises  and  such  use  of  the  surface  as  mi^ht  be  needed.  The  grantees  agreed 
to  pay  twenty-five  cents  for  every  ton  of  ore  mined,  in  quarterly  payments  on 
certain  fixed  days,  and  it  was  provided  how  the  quantity  should  be  ascer- 
tained. It  was  also  agreed  that  the  royalty  should  not  be  less  than  a  certain 
sura  in  any  year.  The  grantees  also  agreed  to  pay  all  taxes  and  not  to  allow 
intoxicating  drinks  to  be  manufactured  on  the  premises  or  carry  on  any  busi- 
ness thiit  might  be  deemed  a  nuisance.  There  were  provisions  for  terminating 
the  lease  bjfore  the  expiration  of  the  term  and  covenant  by  the  lessor  for  quiet 
enjoyment.  In  an  interpleader  issue,  where  the  lessor  claimed  a  lien  on  the 
goods  of  the  lessees  for  a  year's  rent  due  under  the  said  indenture  by  virtue  of 
8  Anne,  c.  14,  s.  1 : 

Ho.ld,  ^)t'r  Ritchie,  C.J.,  and  Henry  and  Taschereau,  JJ.,  that  this  instru- 
ment A  as  not  a  lease  but  a  mere  license  to  the  grantee  to  mine  and  ship  the 
iron  ores,  and  the  grantor  had  no  lien  for  rent  under  the  statute.  Strong, 
Fournier  and  Gwynne,  JJ.,  contra. 

Lynch  v.  Seymour.— xv,  341, 

6.    Mining  lease — Covenants — Liability/   to  pay  rent — Quantity 
and  quality  of  ore  found — Rigid  of  lessee  to  determine  lease. 

In  a  lease  of  mining  lands  the  reddendum  was  as  follows : — "  Yielding  and 
paying  therefor  unto  the  party  of  the  first  part  one  dollar  per  gross  ton  of 
twenty-two  hundred  and  forty  pounds  of  the  said  iron,  stone  or  ore  for  every 
ton  mined  and  raised  from  the  said  lands  and  mine,  payable  quarterly  on  the 
first  days  of  March,  June,  September  and  December  in  each  year." 

The  lease  contained,  also,  the  following  covenant?  by  the  lessee  : — "  The 
parties  of  the  second  part  for  themselves,  their  executors,  etc. ,  covenant  and 
agree  to  and  with  the  party  of  the  first  part,  her  heirs,  etc.,  that  they  will  dig 
up  and  mine  and  carry  away,  in  each  and  every  year  during  the  said  term,  a 
quantity  of  not  less  than  two  thousand  tons  of  such  stone  or  iron  ore  for  the 
first  year,  and  a  quantity  of  not  less  than  five  thousand  tons  a  year  in  every 
subsequent  year  of  the  said  term,  and  that  they  will  pay  quarterly  the  sum  of 
oue  dollar  per  ton  as  aforesaid  for  the  quantity  agreed  to  be  taken  during  each 
year  for  the  term  aforesaid."  "  And  the  said  parties  of  the  second  part 
covenant  and  agree  to  and  with  the  party  of  the  first  part  that  they  will  pay 
the  said  quarterly  rent  or  royalty  in  each  year,  and  if  the  same  shall  then 
exceed  the  quantity  actually  taken,  such  excess  shall  be  applied  towards  pay- 
ment of  the  first  quarter  thereafter,  in  which  more  than  the  said  quantity 
shall  be  taken,  and  that  they  will  protect  such  openings  as  they  shall  make  so 
as  to  insure  the  same  against  accident,  and  will  indemnify  the  party  of  the 
first  part  in  the  event  of  the  same  happening  and  against  all  costs  of  prosecu- 
tion and  defence  thereof." 

There  was  a  provision  that  the  lessor  should  be  at  liberty  to  terminate  the 
lease  in  case  of  non-payment  of  rent  for  a  certain  period,  and  if  the  iron  ore 
or  iron  stone  should  be  exhausted,  and  not  to  be  found  or  obtained  by  proper 


472 

Lease — (^^ontinucd. 

and  reasonable  effort  in  paying  quantities,  then  the  lessee  should  be  at  liberty 
to  determine  the  lease. 

Held,  affirming  the  judgment  of  the  Court  below,  Ritchie,  C.J.  and 
Fournier,  J.,  dissenting,  that  this  lease  contained  an  absolute  covenant  by  the 
lessee  to  pay  the  rent  in  any  event,  and  not  having  terminated  the  lease  under 
the  above  proviso,  he  was  not  relieved  from  such  payment  in  consequence  of 
ore  not  b  jing  found  in  paying  quantities. 

Palmer  n.  Wallbridge.— xv.  GoO. 

7.  Covenant — Care   of  premises — Accident   by  fire — Liability  of 

lessee. 

See  LANDLOKD  AND  TENANT,  0. 

8.  Of  minin<^-  riglits — Option  of  locatin<f — Estoppel. 

See  ESTOPPEL,  i:{. 

9.  Construction  of — Eviction — Entry  by  lessor  to  repair — Intent 

— Suspension  of  rent. 

See   LANDLORD  AND  TENANT,  7. 

10.  Creation  of  tenancy  by  moi-tga<i,-e — Demise  clause — Construction 

of — Rent  reserved — Intention  to  create  tenancy. 
See  MORTGAGE,  28. 

11.  Verbal — Expiration   of — Notice   to   (piit — Possession    by  sub- 

tenant after  expiry  of  original  lease. 

See  LANDLORD  AND  TENANT,  9. 

12.  Lessor  and  lessee — Covenant  for  renewal — Option  of  lessor — 

Second  term — Possession  by  lessee  after  expiration  of  term — 
Effect  of — Specific  performance. 

See  LANDLORD  AND  TENANT,  10. 

13.  Lessor  and  lessee — Art.  JGl.J,  1614,  lO'lS,  C.  C. — Dlstitrhavce  of 

lessees  use — Cla iinfor rediict io n  of  ren t — Tr('fipas>< — Trouble 
de  droit. 

By  agreement  between  the  G.  N.  W.  Telegraph  Co.  and  the  M.  Telegraph 
Co.,  the  G.  N.  W.  Telegraph  Co.  undertook  for  a  period  of  97  years,  from  the 
Ist  July,  1881,  to  work,  manage  and  operate  the  system  of  telegraph  lines 
owned  and  operated  by  the  M.  Telegraph  Co.,  including  telegraph  lines  erected 
along  the  South  Eastern  Ry.  and  other  railways,  and  to  pay  the  M.  Telegraph 


47.S 


Lease — Cuntinuiil. 


Co.  quarterly  during  the  arrangement  a  sum  equal  to  the  diviilend  tit  .s  p  c. 
upon  the  capital  of  the  M.  Telegraph  Co.  (J2 ,000,000),  with  the  further  yearly 
sum  of  $5,000  to  meet  office  expenses. 

The  G.  N.  W.  Telegraph  Co.  by  their  action  averred  that  they  had  been 
troubled  in  their  enjoyment  of  the  system  of  telegraph  lines  by  the  C.  V.  R. 
Ry.  Co.  which  had  constructed  and  were  operating  lines  of  telegraph  along 
the  South  Eastern  and  other  railways  in  contravention  of  the  agreements 
made  by  such  railways  with  the  M.  Telegraph  Co.  The  G.  N.  W.  Telegraph 
t.'o.  therefore  claimed  a  reduction  of  rent  and  damages  under  the  lessor's  and 
lessee's  articles  of  the  code  of  C.  F.  and  Art.  1012,  and  following  of  the  Civil 
Code. 

Held,  affirming  the  judgment  of  the  Superior  Court  for  L.  C.  and  the 
(Jourt  of  Q.  B.  for  L.  C.  (appeal  side),  and  adopting  the  reasons  for  judgment 
of  Wurtele,  J.,  of  the  Superior  Court  (M.  L.  H.,  G  S.  C,  iU),  that  the  alleged 
interference  by  the  C.  P.  Uy.  Co.  was  a  mere  trespass  which  did  not  constitute 
a  trouble  de  droit  and  did  not  authorize  an  action  for  a  reduction  of  rent  under 
Arts  IGKJ  &  1G18,  C.  C. 

Held,  also,  ;)(')•  Strong,  Fournier,  Taschereau  and  Patterson,  JJ.,  adopting 
the  view  of  the  merits  taken  by  Dorion,  C.J.,  in  the  Q.  15.  (M.  L.  E.  fi  Q.  B.  258), 
that  the  G.  N.  W.  Telegraph  Co.  by  the  agreement  having  assumed  all  risk  of 
diminished  income  in  the  working  of  the  telegraph  lines  transferred  to  them 
and  having  entered  into  the  agreement  after  the  C.  P.  Ry.  Co.  had  obtained 
authority  from  Parliament  to  establish  telegraph  lines  for  the  transmission  of 
messages  for  the  public,  the  action  should  be  dismissed. 

The  Great  North  Western  Telegraph  Co.  v.  The  Montreal  Telegraph 
Company.  — .\x.  170. 

14.  Action  to  recover  possession — Amount  claimed — Jurisdiction  f)F 
court— Arts.  887,  888,  C.  C. 

See  PRACTICE,  34. 

l.j.  Toll  Company — Lease  of  tolls — Collector — Liability  of  conip.any 
for  negligence. 

See  NEGLIGENCE,  37. 
Legatee — Universal — Particular — Liability. 

See  WILL.  8. 

Legislature — British  North  Anierica  Act,  1SG7,  .s-s.  i4  of  h.  f).',\ 

Held,  that  the  exclusive  power  of  legislation  given  to  Provincial  Legis- 
latures by  s-s.  14  of  s.  92,  B.  N.  A.  Act,  over  procedure  in  civil  matters,  means 
procedure  in  civil  matters  within  the  powers  of  the  Provincial  Legislatures. 

Valin  Y.  Langlois.— iii.  1. 
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2.  Licenses — Powers  of  Dominion  <ind  Provincial  Lc;/ islatares 

to  impose — Sole  of  liquor  -17  V.  c.  3.i  {().) — British  North 
America  Act,  /<Sfj'7,  os.  91,  9J — Brewer,  trade  of. 

S.,  after  the  pasHing  of  the  Act  37  V.  c.  32  (O.),  intituled :  "  An  Act  to 
amend  nnd  conaolidate  tlie  Law  for  the  Sale  of  Fermented  or  Spirituous 
Liquors,"  then  bein^^  a  brewer  licensed  by  the  Government  of  Canada  under 
81  v.  c.  8  (D.),  for  the  manufucturo  of  fermented,  spirituous  and  other  liquors, 
did  manufacture  largo  quantities  of  beer,  and  did  sell  by  wholesale,  for  con- 
sumption within  the  Province  of  Ontario,  a  larjjo  (juantity  of  said  fermented 
liquors  so  manufactured  by  him,  without  first  obtaining  a  license  as  required 
by  the  said  Act  of  the  Legislature  Assembly  of  Ontario.  The  Attorney- 
General  thereupon  filed  an  information  for  penalties  against  S.  On  demurrer 
to  tha  information  the  special  matter  for  argument  was  that  the  Legislature 
of  the  Province  of  Ontario  had  no  power  to  pass  the  statute  under  wiiich  the 
penalties  were  sought  to  be  recovered,  or  to  require  brewers  to  take  out  any 
license  whatever  for  selling  fermented  or  malt  liquors  by  wholesale,  as  stated 
in  the  iniormation. 

Held,  on  appeal,  that  the  Act  of  the  Provincial  Legislature  of  Ontario,  37 
V.  c.  32,  is  not  within  the  legislative  capacity  of  that  Legislature. 

2.  That  the  power  to  tax  and  regulate  the  trade  of  a  brewer,  being  a 
restraint  and  regulation  of  trade  and  commerce,  falls  within  the  class  of 
subjects  reserved  by  the  Olst  8.  of  the  British  North  America  Act  for  the 
exclusive  legislative  authority  of  the  Parliament  of  Canada ;  and  that  the 
license  imposed  was  a  restraint  and  regulation  of  trade  and  commerce  and  not 
the  exercise  of  a  police  power. 

3.  That  the  right  conferred  on  the  Ontario  Legislature  by  s-s.  9,  a.  92  of 
the  said  Act,  to  deal  exclusively  with  shop,  saloon,  tavern,  auctioneer  and 
"  other  licenses,"  does  not  extend  to  licenses  on  brewers  or  "  other  licenses  " 
which  are  not  of  a  local  or  municipal  character.  Eegina  v.  Taylor,  36  U.  C. 
Q.  B.  218,  overruled,  Ritchie  and  Strong,  JJ.,  dissenting. 

Severn  y.  The  Queen.— ii.  70. 

3.  License  tax  on  merchants,  traders,  etc. — Power  to  impose — 3:^ 

V.  c.  4  (X.B.). 

See  LICENSE,  1. 

4.  Queen's  counsel,  no  power'  to  appoint — 37  V.  c.  20  cC*  ,U  (N.S.), 

ultra  vires — Letters  patent  of  precedence,  not  retrospective 
in  their  effect — Great  Seal  of  the  Province  of  Nova  Scotia 
— 40  V.  c.  3  (D.) — Ajypeal — Jxirisdiction. 

By  37  V.  c.  20  (N.S.),  1874,  the  Lieutenant-Governor  of  the  Province  of 
Nova  Scotia  was  authorized  to  appoint  provincial  ofi&cers  under  the  name  of 
Her  Majesty's  Counsel  learned  in  the  law  for  the  Province.     By  37  V.  c.  21 
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(N.S.).  1874,  the  Lieuteuant-Qovernor  wau  autliorizuil  to  tyrant  to  any  member 
of  tlio  bar  a  patent  of  precedence  in  the  courts  of  the  Province  of  Nova  Scotia. 
11.,  the  reapondent,  waa  appointed  by  the  Governor  General  on  the  27th 
December,  1872,  under  the  ureat  seal  of  Canada,  a  Queen's  Counsel,  and  by 
the  uniform  practice  of  the  court  he  had  precedence  over  all  members  of  the 
bar  not  holding  patents  prior  to  iiia  own.  By  letters  patent,  dated  2t)th  May, 
1870,  under  the  j;reat  seal  of  the  Province,  and  8i(4ned  by  the  Lieutenant- 
Governor  and  Provincial  Secretary,  several  members  of  the  bar  were 
appointed  Queen's  Counsel  for  Nova  Scotia,  and  precedence  was  ({ranted  to 
them,  as  well  as  to  other  Queen's  Counsel  appointed  by  the  Governor  General 
after  tlie  Ist  of  July,  18(i7.  A  list  of  Queen's  Counsel  to  whom  precedence 
had  been  thus  ^iven  by  the  Lieutenant-Governor,  was  published  in  the  Royal 
Qazette  of  the  27th  May,  1870,  and  the  name  of  11.,  the  respondent,  was 
included  in  the  list,  but  it  go.ye  precedence  and  pre-audience  before  him  to 
several  persons,  including  appellants,  who  did  not  enjoy  it  before.  Upon  affi- 
davits disclosing  the  above  and  other  facts,  and  on  producing  the  original 
commission  and  letters  patents,  R.,  on  the  3rd  January,  1877,  obtained  a  rule 
nisi  to  grant  him  rank  and  precedence  over  all  Queen's  Counsel  appointed  in 
and  for  the  Province  of  Nova  Scotia  since  the  26th  December,  1872,  and  to  set 
aside,  so  far  as  they  affected  R.'s  precedence,  the  letters  patent,  dated  the 
2()th  May,  1870.  This  rule  was  made  absolute  by  the  Supreme  Court  of 
Nova  Scotia  on  the  2Cth  March,  1877,  and  the  decision  of  that  court  was  in 
si'-bstance  as  follows:— 1.  That  the  letters  patent  of  precedence,  issued  by 
tne  Lieutenant-Governor  of  Nova  Scotia,  were  not  issued  under  the  great 
seal  of  the  Province  of  Nova  Scotia;  2.  That  37  V.  c.  20,  21,  of  the  Acts 
of  Nova  Scotia,  were  not  ultra  vires ;  3.  That  s.  2,  c.  21,  37  V.,  was  not 
retrospective  in  its  effect,  and  that  the  letters  patent  of  the  2ijth  May, 
1870,  issued  under  that  Act  could  not  affect  the  precedence  of  the  respon- 
dent. 

On  the  argument  in  appeal  before  the  Supreme  Court  of  Canada  the 
question  of  the  validity  of  the  great  seal  of  the  Province  of  Nova  Scotia 
was  decl&red  to  have  been  settled  by  legislation,  iO  V.  c.  3  (D.)  and  40  V.  c.  2 

(N.  S.). 

A  preliminary  objection  was  raised  to  the  jurisdiction  of  the  court  to  hear 
the  appeal. 

Held,  1.  That  the  judgment  of  the  court  below  was  one  from  which  an 
appeal  would  lie  to  the  Supreme  Court  of  Canada;  (Fournier,  J,,  dissenting.) 

2.  Per  Strong,  Fournier  and  Taschereau,  JJ. , — That  c.  21,  37  V.  (N.S.), 
has  not  a  retrospective  effect,  and  that  the  letters  patent  issued  under  the 
authority  of  that  Act  could  not  affect  the  precedence  of  the  Queen's  counsel 
appointed  by  the  Crown. 

3.  Per  Henry,  Taschereau  and  Gwynne,  JJ.— That  the  British  North 
America  Act  has  not  invested  the  Legislatures  of  the  Provinces  with  any  con- 
trol over  the  appointment  of  Queen's  counsel,  and  as  Her  Majesty  forms  no 
part  of  the  Provincial  Legislatures  as  she  does  of  the  Dominion  Parliament, 
no  Act  of  any  such  Local  Legislature  can  in  any  manner  impair  or  affect  her 
prerogative  right  to  appoint  Queen's  counsel  in  Canada  directly,  or  through 
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Her  representative  the  Governor  General,  or  vest  such  prerogative  right  in  the 
Lieutenant-Governors  of  the  Provinces ;  and  that  37  V.  c.  20  &  21,  (N.S.).  are 
ultra  viren  and  void. 

4.  Per  Stronn  and  Fournier,  JJ. — That  as  this  court  ought  never,  excet>j 
in  cases  when  such  adjudication  is  indispensable  to  the  decision  of  a  cause,  to 
pronounce  upon  the  constitutional  power  of  a  Lejjislature  to  pass  a  statute, 
there  was  no  necessity  in  this  case  to  express  an  opinion  upon  the  validity  of 
tlie  Acts  in  question. 

Lenoir  v.  Ritchie.— iii.  o75. 

5.  Insui'unce — Jarmliction  of  Local  Leg islaf  are  over  subject-mat- 
ter of  insurance — British  North  America  Act,  1SG7,  ss.  91 
ct  92 — Statutory  comiitions — R.  S.  0.  c.  162 — What  condi- 
tions applicable  tvhen  statutory  conditions  not  printed  on 
the  2wlicy. 

The  Citizens'  Insurance  Company,  a  Canadian  company,  incorporated  by 
an  Act  of  the  Parliament  of  Canada,  since  the  passing  of  R.  S.  O.  c.  162,  issued, 
in  favour  of  P.,  a  policy  against  tire  which  had  not  endorsed  :ipon  it  the  statu- 
tory conditions  (R.  S.  O.  c.  1(52),  but  had  conditions  of  its  own,  which  were  not 
printed  as  variations  in  the  mode  indicated  by  the  Act.  The  Queen  Insurance 
Company,  an  English  company,  carrying  on  business  under  an  Imperial  Act, 
isiiued  in  favour  of  P.,  after  the  passing  of  R.  S.  O.  c.  102,  an  hiterim  receipt 
for  insurance  against  fire,  subject  to  the  conditions  of  the  company.  The 
Western  Assurance  Company,  a  Canadian  company,  incorporated  by  the  Par- 
liament of  Canada  before  Confederation,  issued  a  policy  of  insurance  against 
fire  in  favour  of  J.,  the  conditions  of  the  policy,  which  were  different  from 
those  contained  in  R.  S.  O.  c.  162,  not  being  added  in  the  manner  required  by 
the  statute.  The  three  companies  were  authorized  to  do  fire  insurance  busi- 
ness throughout  Canada  by  virtue  of  a  license  granted  to  them  by  the  Minister 
of  Finance,  under  the  Acts  of  the  Dominion  of  Canada  relating  to  fire  insur- 
ance companies.  The  properties  insured  by  these  companies  were  all  situated 
within  the  Province  of  Ontario,  and  being  subsequently  destroyed  bj'  fire, 
actions  were  brought  against  the  companies.  The  Supreme  Court  of  Canada, 
after  hearing  the  arguments  in  the  three  cases,  delivered  but  one  judgment. 

Held,  that  "The  Fire  Insurance  Act,"  R.  S.  O.  c.  162,  was  not  ultri  vires 
and  is  applicable  to  insurance  companies  (whether  foreign  or  incorporated  by 
the  Dominion)  licensed  to  carry  on  insurance  business  throughout  Canada,  and 
taking  risks  rn  property  situate  within  the  Province  of  Ontario. 

2.  That  the  legislation  in  question,  prescribing  conditions  incidental  to 
insurance  contracts,  passed  in  Ontario,  relating  to  property  situate  in  Ontario, 
was  not  a  regulation  of  trade  and  commerce  within  the  meaning  of  these  words 
in  s-s,  2,  s.  91,  B.  N.  A.  Act. 

H.  That  an  insurer  in  Ontario  who  has  not  complied  with  the  law  in 
(jnestion,  and  has  not  printed  on  his  policy  or  contract  of  insurance  tlie  statu- 
tory conditions  in  the  manner  indicated  in  the  statute,  cannot  set  up  against 
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the  insured  his  own  conditions  or  the  statutory  conditions,  the  insured  alone, 
in  such  a  case,  is  entitled  to  avail  himself  of  any  statutory  condition. 
(Taschereau  and  Gwynne,  JJ.,  dissenting.) 

Per  Taschereau  and  Gwynne,  JJ. — That  the  power  to  le^^islate  upon  the 
subject-matter  of  insurance  is  vested  exclusively  in  the  Dominion  Parliament 
by  virtue  of.  its  power  to  pass  laws  for  the  regulation  of  trade  and  commerce 
under  the  Dlst  section  of  the  B.  N.  A.  Act. 

'On  appeal  to  the  Privy  Council,  the  judgment  of  the  Supremo  Court  re- 
specting the  validity  of  the  provincial  statute  was  affirmed;  the  judgment  of 
the  Supreme  Court  on  the  merits  was  reversed :  7  App.  Cases,  '.JO. 

The  Citizens',  etc.,  Ins.  Co.  v.  Parsons.— iv.  215. 


().  Escheat— The  Escheat  Act,R.  S.  0.  c.  94,  diva   >:lrc><—B.  N.  A. 
Act,  ss.  01,0.2, 102  &  109. 

On  an  information  filed  by  the  Attorney-General  of  Ontario,  i'or  the  pur- 
pose of  obtaining  possession  of  land  in  the  city  of  Toronto,  which  was  tlie 
property  of  one  Andrew  fiercer,  who  died  intestate  and  without  leaving  any 
heirs  or  next  of  kin,  on  the  ground  that  it  had  escheated  to  the  Crown  for  the 
benelit  of  the  Province,  and  to  which  information  A.  M,,  the  appellant,  demur- 
red for  want  of  equity,  the  Court  of  Chancery  hold,  overruling  the  demurrer, 
that  the  Escheat  Act,  c.  94.  R.  S.  O.  was  not  ultra  vires,  and  that  the  escheated 
property  in  question  accrued  to  the  benefit  of  the  Province  of  Ontario.  From 
this  decision  A.  F.  appealed  to  the  Court  of  Appeal  for  Ontario,  and  that 
court  affirmed  the  order  overruliug  the  said  demurrer  and  dismissed  the  appeal 
with  costs.  On  an  appeal  to  the  Supreme  Court  the  parties  a<'reed  that  the 
appeal  should  be  limited  to  the  broad  question,  as  to  whether  the  Government 
of  Canada  or  the  Province  is  entitled  to  estates  escheated  to  the  Crown  lor 
want  of  heirs. 

Held,  Ritchie,  C.J.  and  Strong,  J.,  dissenting,  that  the  Province  of  Ontario 
does  not  represent  Her  Majesty  in  matters  of  escheat  in  said  Province,  and 
therefore  the  Attorney-General  for  Ontario  could  not  appropriate  the  property 
escheated  to  the  Crown  in  this  case  for  the  purposes  of  the  Province,  and  that 
the  Escheat  Act,  c.  1)4,  R.  S.  O.  was  ultra  vires. 

Per  Fournier,  Taschereau  and  Gwynne,  JJ. — That  any  revenue  derived 
from  escheats  is  by  s.  10'2  of  the  B.  N.  A.  Act  placed  under  the  control  of  the 
Parliament  of  Canada  as  part  of  the  Consolidated  Revenue  Fund  of  Canada, 
ai.d  no  other  part  of  the  Act  exempts  it  from  that  disposition. 

[On  appeal  to  the  Privy  Council  the  judgment  of  Hie  Supreme  Court  was 
reversed:  8  App.  Cases,  7()7.] 

Mercer  y.  The  Attorney-General  for  Ontario.— v.  oBS. 
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7.  Taxation — Gonsti.tational  laiv — Tax  vpon  filings  in  court — In- 
direct tax — Jarixdiction  of  Provincial  Le'/islaticre — -f >  (& 
U  V.  c.  9,  .^.  0,  (Q.). 

By  the  Quebec  Act,  43  &  44  V.  c.  9,  s.  9,  it  is  enacted  that  "  A  duty  of  ten 
cents  shall  be  imposed,  levied  and  collected  on  each  promissory  note,  receipt, 
bill  of  particulars  and  exhibit  whatsoever,  produced  and  filed  before  the 
Superior  Court,  the  Circuit  Court,  or  the  Magistrates'  Court,  such  duties  pay- 
able in  stamps."  The  Act  is  declared  to  be  an  amendment  and  extension  of 
the  Act  27  it  28  V.  c.  5,  "  An  Act  for  the  Collection  by  Means  of  Stamps,  of 
Office  Dues  and  Duties,  payable  to  the  Crown  upon  Law  Proceedings  and  Kc<,'is- 
trations."  By  s.  3,  s-s.  2,  the  duties  levied  are  to  be  "  deemed  to  be  payable  to 
the  Crown."  The  appellant  obtained  a  rule  nisi  against  the  prothonotaries  of 
the  Superior  Court  at  Montreal  for  contempt  in  refusing  to  receive  and  file  an 
exhibit  unaccompanied  by  a  stamp,  as  required  by  the  Act.  Upon  the  return 
Oi  the  rule  the  Attorney-General  for  the  Province  obtained  leave  to  intervene 
and  show  cause. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  (appeal  side)  Strong  and  Taschereau,  JJ.,  dissenting,  that  the  Act  im- 
posing the  tax  in  question  was  ultra  vireg,  the  tax  being  an  indirect  tax  and  the 
proceeds  to  form  part  of  the  Consolidated  Kevenue  Fund  of  the  Province  for 
general  purposes. 

Per  Strong  and  Taschereau,  JJ.,  dissenting. — Although  the  duty  is  an  in- 
direct tax,  yet,  under  ss.  fio,  120  &  129  of  the  B.  N.  A.  Act,  the  Provincial 
Legislature  had  power  to  impose  it. 

Reed  v.  Mousseau.— viii.  403. 

[On  appeal  to  the  Privy  Council,  the  judgment  of  the  Supreme  Court  was 
afBrmed.     See  Attorney-General  of  Quebec  v.  Reed,  10  App.  Cases,  141.] 


8.  Provincial — Powerft  of — Ohstriictions  in  tidal  and  navigahlr. 
rivers— 4-5  V.  c.  100,  {N.  B.),  xdtra  vires— B.  K  A.  Act,  1S07, 
S.91. 

Professing  to  act  under  the  powers  contained  in  their  Act  of  incorpora- 
tion, 45  V.  c.  100,  (N.  B.),  the  Q.  R.  B.  Co.  erected  booms  and  piers  in  the 
Queddy  River  which  impeded  navigation — the  Zooms  being  iu  that  part  of  the 
river  which  is  tidal  and  navigable. 

Held,  that  the  Provincial  Legislature  might  incorporate  a  boom  company, 
but  could  not  give  it  power  to  obstruct  a  tidal  navigable  river,  and  therefore 
the  Act  45  V.  c.  100,  (N.  B.),  so  far  as  it  authorized  the  acts  done  by  the  com- 
pany in  erecting  booms  and  other  works  in  the  Queddy  River  obstructing  its 
navigation,  was  iiltrci  vires  of  the  New  Brunswick  Legislature. 

Queddy  River  Driving  Boom  Co.  v.  Davidson.— x.  222. 
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!).  Xova  ,S(:otiu — Lef/islative  AssemlAy  of — Power  of  jni.nish  ing  for 
contempt — Removal  of  a  Member  from  his  seat  h)/  Sergeant- 
at-Arms — Action  of  trespass  for  assault  ayuinst  Speaker 
and  Members — Damages. 

W.,  a  member  of  the  House  of  Assembly  of  the  Province  of  Nova  Scotia, 
on  the  16th  of  April,  1874,  charged  the  then  Provincial  Secretary,  without 
being  called  to  order  for  doing  so,  with  having  falsified  a  record.  The  charge 
was  subsoquent'.y  investigated  by  a  committee  of  the  House,  who  reported  that 
it  was  unfounded.  Two  days  after  the  House  resolved,  that,  in  preferring  the 
charge  without  sufficient  evidence  to  sustain  it,  V/.  was  guilty  of  a  breach  of 
privilege.  On  the  30th  April,  W.  was  ordered  to  make  an  apology  dictated  by 
the  house,  and,  having  refused  to  do  so,  was  declared,  by  another  resolution, 
t^uilty  pf  a  contempt  of  the  House,  and  requested  forthwith  to  withdraw  until 
such  apology  should  be  made.  W.  declined  to  withdraw,  and  thereupon  ano- 
ther resolution  was  passed  ordering  the  removal  of  the  said  W.  from  the  House 
by  the  Sergeant-at-Arms,  who,  with  his  assistant,  enforced  such  order  and  re- 
moved W.  W.  brought  an  action  of  trespass  for  assault  against  the  Speaker 
and  certain  members  of  the  House,  and  obtained  a  verdict  of  #600  damages. 

Held,  on  appeal,  affirming  the  judgment  of  the  Supremo  Court  of  Nova 
Scotia,  that  the  Legislative  Assembly  of  the  Province  of  Nova  Scotia  has,  in 
tlie  absence  of  express  grant,  no  power  to  remove  one  of  its  members  for  con- 
tempt, unless  he  is  actually  obstructing  the  business  of  the  Houf»8  ;  and  W. 
having  been  removed  from  his  seat,  not  because  he  was  obstructing  the  busi- 
ness of  the  House,  but  because  he  would  not  repeat  the  apology  required,  the 
defendants  were  liable.  Kielley  v.  Carson,  i  Moore  P.  C.  C.  G3,  and  Doijle  v. 
Falconer,  L.  E.  1  P.  C.  App.  328,  commented  on  and  followed. 

Landers  v.  Woodworth.— ii.  158. 

10.  Police  regulations — 4^  &  JfS  V.  c.  4,  s.  1  (Q).,  construction  of — 
Prohibition,  wirit  of — Sale  of  liquors. 

Under  the  authority  of  the  Act  of  the  Legislature  of  Quebec,  42  &  43  V. 
c.  1,  8.  1,  a  penal  suit  was,  on  the  20th  of  January,  1880,  instituted  against  P. 
in  the  name  of  the  corporation  of  Q.,  before  the  Recorder's  Court  of  the  city 
of  Q.,  alleging  that  "on  Sunday,  the  18th  day  of  January,  1880,  the  said 
defendant  has  not  closed,  during  the  whole  of  the  day,  the  house  or  building  in 
which  he,  the  said  defendant,  sells,  causes  to  be  sold,  or  allows  to  be  sold, 
spirituous  liquors  by  retail,  in  quantity  less  than  three  half  pints  at  a  time, 
the  said  house  or  building  situate,  etc."  P.  was  convicted.  A  writ  of  prohi- 
bition,to  have  the  conviction  revised  by  the  Superior  Court,  was  subsequently 
issued,  and  upon  the  merits  was  set  aside  and  quashed. 

Held,  i^ec  Ritchie,  C.J. ,  and  Strong  and  Fournier.^J. — That  the  pyovisiona 
of  tlie  Provincial  Statute,  42  &  43  V.  c.  4,  ordering  houses  in  which  spirituous 
liquors,  etc.,  are  sold,  to  be  closed  on  Sundays,  and  every  day  between  eleven 
o'clock  of  the  night  until  five  of  the  clock  of  the  morning,  are  police  regula- 
tions, within  the  power  of  the  Legislature  of  the  Province  of  Quebec,  and  as 
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the  complaint  was  clearly  withiii  the  Act,  the  recorder  could  not  be  interfered 
with  on  prohibition. 

Per  Henry,  Taschereau  and  Gwynne,  JJ. — That  the  penalty  imposed  upon 
P.  by  the  recorder  was  not  authorized  by  the  statute,  even  if  such  statute  was 
intra  riren  of  the  Provincial  Legislature,  and  that  the  prohibition  was  therefore 
rif'htly  granted. 

The  court  being  equally  divided,  the  appeal  was  dismissed  without  costs. 

Poulin  Y.  The  Corporation  of  Quebec— ix.  185. 

11.  Ontario  Judicature  Act,  liSSl,  s.  -i.'i — Con.stitutionality  of. 

See  JURISDICTION,  25  &  72. 


12.  Provincial  Legidatures — Poiver  to  lec/idate  respecting  pro- 
cedure and  residence  of  judges — B.  X.  A.  Act,  s.  02,  s-s.  IJf 
— Delegation  of  poiver  to  Lieutenant-Governor  in  Council 
''  Judicial  District  Act,  1S79,"  {B.C.) — '-Better  Administra- 
tion of  Justice  Act,  187S"  13  V.  c.  .?0  (B.C.)— Act  to  amend 
same  ii  V.  c.  IJ  (B.C.) 

The  case  respecting  the  status  of  the  Supreme  Court  of  British  Columbia, 
and  the  power  of  the  Legislature  of  the  Province  to  legislate  in  regard  to 
procedure  in  that  court,  and  the  residences  of  the  judges  thereof  referred  to 
the  Supreme  Court  of  Canada  for  h'iaring  and  consideration  by  His  Excel- 
lency the  Governor  General  in  Council  under  the  provisions  of  section  52  of 
the  Supreme  and  Exchequer  Court  Act  by  Order  in  Council  bearing  date  the 
15th  day  of  May,  1883. 

1st  Question  :  Is  the  Supreme  Court  of  British  Columbia  a  provincial 
court  within  the  meaning  of  the  14th  sub-section  of  section  92  of  the  British 
North  America  Act  ? 

Opinion  :  The  Supreme  Court  of  British  Columbia  is  a  provincial  court 
within  the  meaning  of  the  14th  sub-section  of  section  1)2  of  the  British  North 
America  Act. 

2nd  Question :  Has  the  Legislature  of  the  Province  exclusive  legislative 
authority  over  the  procedure  in  all  civil  matters  in  the  Supreme  Court  of  the 
Province  ?     If  not,  to  what  extent  has  it  such  authority  ? 

Opinion :  The  Legislature  of  the  Province  has  exclusive  legislative 
authority  over  the  procedure  in  all  civil  matters  in  the  Supreme  Court  of  -he 
Province  which  come  within  the  legislative  jurisdiction  of  the  Provincial 
Legislature. 

3rd  Question :  If  that  Legislature  can  make  rules  to  govern  the  pro- 
cedure of  that  court,  can  it  delegate  this  power  to  the  Lieutenant-Governor  in 
Council? 

Opinion :  The  Legislature  can  make  rules  to  govern  the  procedure  of  that 
court  in  all  such  matters  as  limited  by  the  preceding  answer,  and  can  delegate 
this  power  to  the  Lieutenant-Governor  in  Council. 
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•Ith  Question:  Is  the  "Judicial  District  Act,  1879,"  British  Columbia, 
within  the  powers  of  ti"i  Lefjislature  of  that  Province?  If  bo,  does  it  apply 
to  judges  appointed  before  that  Act  came  into  force' 

Opinion  :  "  The  Judicial  District  Act,  1879,"  is  within  the  powers  of  the 
Lef^islature  of  that  Province  and  does  apply  to  judj^es  appointed  before  that 
Act  came  into  force. 

5th  Question :  Are  the  following  Acts  passed  by  the  Legislature  of 
British  Columbia,  namely,  the  "Better  Administration  of  Justice  Act,  1878," 
42  V.  c.  20,  lo.3;  42  V.  c.  12,  1879,  "An  Act  to  amend  the  Practice  and 
Procedure  of  the  Supremo  Court  of  British  Columbia,  and  for  other  purposes 
relating  to  the  Administration  of  Justice;"  44  V.  c.  1,  "An  Act  to  carry 
out  the  objects  of  the  '  Better  Administration  of  Justice  Act,  1878,'  and 
'  The  Judicial  District  A"t,  1879,'  "  so  far  as  they  relate  to  procedure  in  the 
Supreme  Court  of  British  Columbia  within  the  legislative  authority  of  the 
Legislature  of  the  Province  ? 

Opinion :  So  far  as  they  relate  to  procedure  in  the  Supreme  Court  of 
British  Columbia,  they  are  within  the  legislative  authority  of  the  Legislature 
of  British  Cokinibia. 

Sewell  Y.  B.  Columbia  Towing  Co.,  "  Tlie  Thrasher  Case."— 18th  June,  1883. 

13.  Powers  of  Local  Ler/lslatares — Regulation  of  the  sale  of  liquor 

— License  fees — British  North  America  Act,  1867,  s.  01 — 
U  V.  c.  3,  {Q.)—38  V.  c.  76,  {Q.)— Intra  vires— By-law— 
Mandanixis. 

Held,  The  Quebec  License  Act,  41  V.  c.  3,  is  intra  vires  of  the  Legislature 
of  the  Province  of  Quebec.     (HoiUje  v.  The  Queen,  9  App.  Cas.  117,  followed.) 

As  this  Act  does  not  interfere  with  the  existing  rights  and  powers  of 
incorporated  cities,  a  by-law  passed  by  tlie  corporation  of  the  city  of  Three 
Eivers,  on  the  3rd  April,  1877,  in  virtue  of  its  charter,  20  V.  c.  129,  and 
38  V.  c.  7(5,  imposing  a  license  fee  of  $200  on  the  sale  of  intoxicating  liquors, 
is  within  the  powers  of  the  said  corporation. 

Suite  Y.  Corporation  of  Three  RiYers. — xi.  25. 

14.  Licensed  brewers — Quebec  License  Act — ^1    V.   c.  3   (P.Q.) — 

Constitutionality  of — 4'^  V.  c.  19  {D). 

The  inspector  of  licenses  for  the  revenue  district  of  Montreal  charged  f?., 
a  drayman  in  the  employ  of  J.  H.  R.  M.  &  Bros.,  duly  licensed  brewers  under 
the  Dominiou  Statute,  43  V.  c.  19,  before  the  court  of  Special  Sessions  of  tho 
Peace  at  Montreal,  with  having  sold  beer  outside  the  business  premises  of 
J.  H.  R.  M.  &  Bros.,  but  within  the  said  revenue  district  in  contravention  of 
the  Quebec  License  Act,  1878,  and  its  amendments,  and  asked  a  condemnation 
of  $95  and  costs  against  R.  for  said  otfence.  Thereupon  J.  H.  R.  M.  Sr  Bros, 
and  R.,  claimmg  inter  alia  that  being  licensed  brewers  under  the  Do  liniou 
Statute,  they  had  a  right  of  selling  beer  by  and  through  their  employt  and 
CAS.  Dia, — 31 
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draymen  without  a  provincial  license,  and  that  41  V.  c.  %  (P.Q.),  and  its 
amendments  were  ultra  titrg,  and  if  constitutional  did  not  authorize  the  com- 
plaint against  P.,  caudod  a,  writ  of  prohibition  to  be  issued  out  of  the  Superior 
Court  enjoinir  J  the  Court  of  Special  Sessions  of  the  Peace  from  further  pro- 
ceeding witli  the  complaint  a(>ain8t  II. 

Held,  per  Ritchie,  C.J.,  and  Strong,  Fournier  and  Henry,  JJ.,  that  the 
Quebec  License  Act  and  its  amendments  were  intra  vin'n,  and  that  the  court  of 
Special  Sessions  of  the  Peace  of  Montreal  having  jurisdiction  to  try  the  alleged 
offence  and  being  the  proper  tribunal  to  decide  the  questions  of  fact  and  law 
involved,  a  writ  of  prohibition  did  not  lie. 

Per  Taschereau  and  Gwynne,  JJ.,  that  the  case  was  one  which  it  was 
proper  for  the  Superior  Court  to  deal  with  by  proceedings  on  prohibition. 

Per  Gwynne,  J. — The  Quebec  License  Act  of  1878  imposes  no  obligation 
upon  brewers  to  take  out  a  provincial  license  to  enable  them  to  sell  their  beer, 
and  therefore  the  Court  of  Special  Sessions  of  the  Peace  had  no  jurisdiction 
and  prohibition  should  issue  absolutely. 

Molson  V.  Lambe. — xv.  253. 

See  LEGISLATUEE,  10  A  13. 

15.  39  V.  c.  52  (P.Q.) — Gonstitiitionality  of — By-laxv — Ultra  viren 
— Taxation  of  ferry  boats — Jurisdiction  of  Harbour  Com- 
missioners— Injunction. 

By  39  V.  c.  52,  s.  1,  s-s.  3,  the  city  of  Montreal  is  authorized  to  impose  an 
annual  tax  on  "ferrymen  or  steamboat  ferries  ;  "  under  tlie  authority  of  the 
said  statute  the  corporation  of  the  city  of  Montreal  passud  a  by-law  imposing 
an  annual  tax  of  ?200  on  the  proprietor  or  proprietors  of  each  and  every 
steamboat  ferry  conveying  to  Montreal  for  hire  travellers  from  any  place  not 
more  than  nine  mile  distance  from  the  same,  and  obtained  from  the  Recorder's 
Court  for  the  city  of  Montreal  a  warrant  of  distress  to  levy  upon  tlie  appellant 
company  the  said  tax  of  $200  for  each  steamboat  employed  by  them  durini; 
the  year  as  ferry-boats  between  Longueuil  and  Montreal.  In  an  action 
brought  by  the  appellant  company,  claiming  that  the  provincial  statute  was 
xtHra  vires  of  the  Provincial  Legislature  and  that  the  by-law  was  tiUra  vires  of 
the  corporation,  and  asking  for  an  injunction,  it  was 

Held,  affirming  the  jurtgment  of  the  court  of  Queen's  Bench,  Montreal, 
that  the  Provincial  legislation  was  intra  vires. 

2.  Reversing  the  judgment  of  the  court  below,  that  the  by-law  was  ultra 
vires,  as  the  words  used  in  the  statute  only  authorize  a  single  tax  on  the  owner 
of  each  ferry,  irrespective  of  the  number  of  boats  or  vessels  by  means  of  whicli 
the  ferry  should  be  worked. 

3.  Affirming  the  judgment  of  the  court  below,  that  the  jurisdiction  of  tha 
harbour  commissioners  of  Montreal  within  certain  limits  does  not  exclude  the 
right  of  the  city  to  tax  and  control  ferries  within  such  limits. 

Longueuil  Navigation  Co.  v.  The  City  of  Montreal.— xv.  666' 
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16.  Netv  Brans^cick  Liquor  License  Act,  l<i<i7 — Constifiitionality 

of — Prohibition  of  sale  of  liquor — Granting  a  license — 
Disqualify iv(j  liquor  sellers — Effect  of 

Applications  f.r  licenaea  under  the  New  Brunswick  Liquor  License  Act, 
1888.  must  be  endorsed  by  the  certificate  of  oiie-tliird  of  the  ratepayers  of  the 
district  for  which  the  license  is  asked.  No  holder  of  a  license  can  be  a  mem- 
ber of  the  municipal  council,  a  justice  of  the  peace,  or  a  teacher  in  the  public 
schools. 

Held,  that  the  legislature  could  properly  impose  these  conditions  to  the 
obtaining'  of  a  license,  and  thu  provision  is  not  ultra  vires  of  the  local  legislature 
as  beint^  a  prohibitory  measure  by  reason  of  the  ratepayers  beinj.»  able  to 
prevent  any  licenses  being  issued  ;  nor  is  it  a  measure  in  restraint  of  trade  by 
affixing  a  stigma  to  the  business  of  selling  licjuor. 

DanaheF  y.  Peters,  O'Regan  y.  Peters.— xvii.  44. 

17.  Ont.  Judicature  Act,  1881,  s.  4-o — Appeal  to  Supreme  Court — 

Lim itation  of— Conditions. 

The  section  of  the  Ontario  Judicature  Act,  1881,  s.  -13,  which  provides  that 
in  cases  where  the  amount  in  controversy  is  under  51,000,  no  appeal  sliall  lie 
from  the  decision  of  the  Court  of  Appeal  to  the  Supreme  Court  of  Canada, 
except  by  leave  of  a  judge  of  the  former  Court,  is  ultra  virM  of  the  Legislature 
of  Ontario  and  not  binding  on  the  Supremo  Court. 

Remarks  on  an  order  granting  such  leave  on  appellant  undertaking  to  ask 
no  costs  of  appeal. 

ClaFkson  y.  Ryan. — xvii.  251. 

18.  By-law  respecting  sale  of  meat  in  private  stalls — Validity  of — 

S7  V.  c.  51,  s.  12S,s-s.  :27  &  SI  (P.Q.)— Power  of  Pror'incial 
Lerjishdurc  to  jjrtss — B.  N.  A.  Act,  s-s.  9  of  s.  9J — "  Other 
licenses." 

The  Council  of  the  City  of  Montreal  is  authorized  by  s-ss,  27  <t  31  of  s.  123 
of  37  V.  c.  51,  to  regulate  and  license  the  sale,  in  any  private  stall  or  shop  in 
the  city  outside  of  the  public  meat  markets,  of  any  meat,  fish,  vegetables  or 
provisions  usually  sold  in  markets. 

Held,  athrming  the  judgments  of  the  courts  below,  that  the  s-ss.  in  (juestion 
are  intra  vires  of  the  Provincial  Legislature.  Also  that  a  by-law  passed  by  the 
City  Council  under  the  authority  of  the  above-named  s-ss.  fixing  the  license  to 
sell  in  a  private  stall  at  f200  in  addition  to  the  7i  per  cent,  business  tax, 
levied  upon  all  traders  under  another  by-law  and  which  the  appellant  had  paid, 
is  not  invalid. 

Fer  Strong,  J. — That  the  words  "  other  licenses"  in  s-s.  9  of  s.  92  of  the 
B.  N.  A.  Act   include  such   a    license   as   the   Provincial    Legislature   have 
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empowiired  the  City  of  Montreal  to  impoae  by  the  tornia  of  tliu  statute  now 
under  couHidi'ration.  Lumb  v.  Hank  of  Toronto  (12  App.  C'u.9.  573)  tind  Severn  v. 
The  Queen  ('i  Can.  S.  C.  K.  70),  dibtin>,'ui9he(l. 

Pigeon  Y.  Recorder's  Court. — .wii.  l',)5. 

19.  47  V.  c.  81  (Q.),  inipo.sin<]f  a  tax  on  wholesale  li(|uor  dealers,  held 

intra  vires  of  the  lie^islature  of  Quebec  by  the  Superior 
Court  and  Court  of  Queen's  Bench.  No  api)eal  o.i  this 
(juestion  wa.s  taken  to  Supreni*  Court  which  held  it  had  no 
jurisdiction  to  entertain  the  appeal  on  the  other  (juestion 
raised,  viz.,  the  validity  of  the  by-law  passed  in  pursuance 
of  the  Act  so  far  as  it  imposed  a  tax  on  compounders  and 
bottlers  of  spirituous  li(|Uors,  the  court  of  Queen's  Bench  on 
this  question  havinj^f  held  the  by-law  invalid  as  not  under 
the  powers  given  by  the  statute.  — xviii.  594. 

See  JURISDICTION,  70. 

20.  Constitutional  law—B.  iV.  A.   Act,   ss.  01  d:  92 — Intcresf— 

Legislative  aathority  over — Miinicipal  Act — 40  V.  c.  52, 
s.  (J.JO;  50  V.  c.  10,  s.  .f?  ( Man.)— Taxation— Penalty  for 
not  paying  taxes — Additional  rate. 

The  Municipal  Act  of  Manitoba  provides  that  persons  payin<?  taxes  before 
December  1st  in  cities  and  December  Slst  in  rural  municipalities  shall  be 
allowed  10  per  cent,  discount ;  that  from  that  date  until  March  I  at  the  taxes 
bhall  be  payable  at  par ;  and  after  March  1st  10  par  cent  on  the  original 
amount  of  the  tax  shuil  be  added. 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne,  J.,  dissenting,', 
that  the  10  per  cent,  added  on  March  Ist  is  only  an  additional  rate  or  tax 
imposed  as  a  penalty  for  non-payment  which  the  local  legislature,  under  its 
authority  to  legislate  with  respect  to  municipal  institutions,  had  power  to 
impoae,  and  it  was  not  "interest "  within  the  moaning  of  s.  91  of  the  B.  N.  A. 
Act.     lloss  V.  Torrance,  2  Legal  News  180,  overruled. 

Lynch  v.  The  Canada  N.  W.  Land  Co.,  South   Dufferin  v.  Morden, 
Gibbins  y.  Barber.  — xix.  204. 

21.  Education — Authority  to  legislate  with   resjyect  to — Denomi- 

national schools — 53  V.  c.  38  (Man.) — 33  V.  c.  3  (D.). 

The  exclusive  right  to  make  laws  with  respect  to  education  in  the  Province 
of  Manitoba  is  assigned  to  the  Provincial  Legislature  by  the  constitution  of  the 
province  as  a  part  of  the  Dominion  (33  V.  c.  3)  with  the  restriction  that  nothing 
in  any  such  law  "  shall  prejudicially  affect  the  rights  or  privileges  with  respect  to 
denominational  schools  which  any  class  of  persons  had  by  law  or  practice  in 
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the  province  at  the  union."  The  words  "  or  practice  "  are  an  addition  to,  and 
the  only  deviation  from,  the  terms  of  a.  OS  a-s.  1  of  the  B.  N.  A.  Act,  tinder 
wiiicli  the  New  Brunswick  Public  School  Act  wiis  upheld. 

Prior  to  the  union  the  Roman  Ciitholics  of  iMnnitoba  had  no  schools 
establiahod  by  law,  but  there  were  Hchools  under  the  control  of  the  church  for 
the  education  of  Catholic  children. 

In  IHOO  the  Le<^islatnre  of  Manitoba  passed  an  Act  relatinj^  tQ  schools  (53 
V.  c.  38),  by  which  the  conti'ol  of  all  malturs  relatin;^  to  education  and  schools 
was  vested  in  a  department  of  education  consistin^j  of  a  committee  of  the 
Executive  Council  and  advisory  boards  establiahud  as  provided  by  the  Act ; 
the  BchoolB  of  the  province  were  to  be  free  and  non-sootarian  and  no  relif^ious 
exercises  were  to  be  had  except  as  prescribed  by  the  advisory  boards  :  and  the 
ratepayers  of  each  municipality  were  to  be  indiscriminately  taxed  for  their 
support. 

A  Catholic  ratepayer  moved  to  quash  a  by-law  of  the  city  of  Winnipefj 
for  collecting  those  scliool  rates  showing  by  affidavit  the  position  of  Catholic 
schools  before  the  union,  the  practice  of  the  church  to  control  and  regulate  the 
education  of  Catholics  and  to  have  the  doctrines  of  their  church  taught  in  tiio 
schools,  anil  that  Catholic  children  would  not  be  allowed  to  attend  tiio  public 
schools. 

Held,  reversing  the  judgment  of  the  court  below,  that  this  Act,  53  V.  c.  3>t, 
by  depriving  Catholics  of  the  right  to  have  their  children  taught  according  to 
the  rules  of  their  church,  and  by  compelling  them  to  contribute  to  the  support 
of  schools  to  which  they  could  not  conscientiously  send  their  children,  pre. 
judicially  affected  rights  and  privileges  with  respect  to  their  schools  which 
they  had  by  pnictice  in  the  province  at  the  union,  and  was  ultra  viri:-<  of  the 
legislature  of  the  province.  Ex  parte  Renaud  [1  Pugs.  (N.B.)  273]  dis- 
tinguished. 

Barrett  v.  The  City  of  Winnipeg.— xix.  37^. 

[On  appeal  to  the  J.  C.  of  the  Privy  Council  this  judgment  was  reversed 
and  the  judgment  of  the  Court  of  Q.  B.  of  the  Province  of  Manitoba  restored. 
See  (181)2)  A.  C.  445  ;  Gl  L.  ,J.  58  ;  07  L.  T.  4'2'.).] 

22.  Grant  of  foreshore  of  liarbour  by  local  government — Convey- 

ance by  grantee — Claim  of  dower  by  wife  of  grantee — Plea 
that  grant  void — Estoppel — Act  of  local  legislature  confirm- 
ing title  should  be  pleaded — Crown  not  expi'essly  named. 

See  ESTOPPEL,  19. 

23.  Constitutional  law — Administration  of  justice — Constitution 

of  provincial  courts — Poivers  of  Federal  Government — 
Appointment  and  i^ayment  of  judges— B.N.  A.  Act,  s.  93, 
8-s.  14. 

The  power  given  to  the  Provincial  Governments  by  the  B.  N.  A.  Act,  a.  92, 
B-8.  14,  to  legislate  retjarding  the  constitution,  maintenance,  and  organization 
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of  Provincial  courts  includes  the  power  to  define  the  jiirisrliotion  of  such  courts 
territorially  fts  well  as  iu  other  res[iects,  and  also  to  define  the  jurisiliction  of 
the  judges  who  constitute  such  courts. 

The  C.  S.  B.  C.  c.  2"),  h.  14,'  enacts  that  "  Any  County  Court  judye 
appointed  under  this  Act  niiiy  net  as  County  Court  judf?e  in  any  other 
district  upon  the  deiith,  ilhieHS,  or  unavoidable  absence  of,  or  at  the  request  of 
the  judfjb  of  that  district,  and  while  so  actinj^  the  said  first -mentioned  judt^e 
shall  possess  all  the  powers  i>.nd  autliorities  of  a  County  Court  judjje  in  the 
said  district  ;  provided,  however,  the  said  judjje  so  actinj^  out  of  his  district 
shall  immediately  thereafter  report  in  writing;  to  the  Provincial  Secretary  the 
fact  of  his  so  doinj^  and  the  cause  thereof."  and  by  ii'.i  V.  c.  8,  s.  !(  (B.C.),  it  is 
enacted  that  "  Until  a  County  Court  judge  of  Kootenay  is  appointed,  the  judf,'e 
of  the  County  Court  of  Yale  shall  act  as  and  perform  the  duties  of  the  County 
Court  judf,'e  of  Kootenay,  and  shall,  while  so  actiiij.',  whether  sittiuf^  in  the 
County  Court  district  of  Kootenay  or  not.  have,  in  respect  of  all  actions,  suits, 
matters,  or  proceeding's  heinf^  carried  on  in  the  County  Court  of  Kootenay, 
all  the  powers  and  authorities  tliat  the  jud^^e  of  the  County  Court  of 
Kootenay,  if  ai)pointe'l  and  acting;  in  the  said  district,  would  have  possessed  in 
respect  of  such  actions,  suits,  matters,  and  proceedin^js  ;  and  for  the  purpose  of 
this  Act,  but  not  further,  or  otherwise,  the  several  districts  as  defined  by  ss.  5 
&  7  of  the  County  Courts  Act,  over  which  the  County  Court  of  Yale  and  the 
County  Court  of  Kootenay,  respectively,  have  jurisdiction,  shall  be  united." 

Held,  that  these  statutes  were  intra  I'ircs  of  the  Legislature  of  British 
Columbia  under  the  said  section  of  the  B.  N.  A.  Act. 

By  the  Dominion  statute,  51  V.  c.  47,  The  Speedy  Trials  Act,  jurisdiction 
is  given  to  "  any  judge  of  a  County  Court,"  among  others,  to  try  certain 
criminal  offences. 

Held,  that  this  expression,  "any  judge  of  a  County  Court,"  in  such  Act 
means  any  judge  having,  by  force  of  the  Provincial  law  regulating  the  consti- 
tution and  organization  of  County  Courts,  jurisdiction  in  the  particular  locality 
in  which  he  may  hold  a  "  speedy  trial."  The  statute  would  not  authorize  a 
County  Court  judge  to  hold  a  "  speedy  trial"  beyond  the  limits  of  his  territo- 
rial jurisdiction  without  authority  from  the  Provincial  Legislature  to  do  so. 

Held,  also,  that  The  Speedy  Trials  Act  is  not  a  statute  conferring  juris- 
diction, bat  is  an  exercise  of  the  power  of  Parliament  to  regulate  criminal 
procedure. 

'Held, per  Taschereau,  J. — It  is  doubtful  if  parliament  had  power  to  pass 
those  sections  of  54  <&  65  V.  c.  25,  which  empower  the  Governor-General  in 
Council  to  refer  certain  matters  to  the  Supreme  Court  for  an  opinion. 

Referred  by  Governor  General  in  Council. 

Re  County  Court  Judges  of  British  Columbia, -Dec.  13,  1892-xxi.  446. 
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^i.  lief  even  ct'  by  lidilwtiy  Comhiittce  of  the  Piny  (Joancil  for 
Canada,  under  ••*.  10  of  f/w.  R<iiliray  Act  {ol  V.  c.  20,  IHSS) 
—51   V.  c.  •■;,  (Man.)— Railway  Ad,  ISS/^,  (D.)  JOG  ct-  M7 

—li.  s.  a  c.  11)0,  s.  m. 

Opinion:  Uiulcr  (iliapttjr  5  of  the  Statutes  of  Manitoba  (pasRed  on  tlio 
thiriietli  day  of  April,  188H,)  tlio  litvilway  CommiaHioner  of  tliat  Province  in 
constructing;  a  railway  known  aa  tlie  Portage  extenaion  of  the  Ued  River  Val- 
ley Hallway  from  Winnipot;  to  Porta^;e  la  Prairie,  both  places  being  within 
the  I'rovince  of  Manitoba,  and  he  has  made  applicotion  to  the  Railway  Com- 
mittee of  the  Privy  Council  of  Canada  under  a.  173  of  the  Railway  Act  of  Isss 
(Canada)  for  tlie  approval  of  the  place  at  wliich  and  the  mode  by  wliicli  it  ia 
piopoaeil  that  the  said  Porta^jo  extension  shall  cross  the  Pembina  ^lountaia 
branch  of  the  Canadian  Pivcitio  Rail'vay  (the  said  branch  being  part  of  the 
(janadian  Pacific  Uailway)  at  a  point  within  the  said  Province,  whereupon  the 
following  question  is  submitted  : 

Is  the  said  statute  of  Manitoba,  in  view  of  the  provision  of  c.  109,  R.  S.  C 
particularly  s.  121  thereof,  and  in  view  of  the  Railway  Act  of  1888,  particularly 
88.  ;J0()  tt  307,  valid  and  effectual  so  as  to  confer  authority  on  the  Railway 
Commissioner  in  said  statute  of  Manitoba  mentioned,  to  construct  such  a  rail- 
way as  the  said  Portage  extension  of  the  Red  River  Valley  Railway  crossing 
the  Canadian  Pacific  Railway,  the  Railway  Committee  first  approving  of  the 
mode  and  place  of  crossing,  and  first  giving  their  directions  aa  to  the  matters 
mentioned  in  s.  171,  175  it  176  of  the  said  Railway  Act? 

In  answer  to  the  said  question,  this  Court  having  heard  counsel  for  the 
Province  of  Manitoba  and  also  for  the  Canadian  Pacific  Railway  Company 
ia  unanimously  of  opinion  that  the  aaid  statute  of  Manitoba  ia  valid  and  ei't'ec- 
tual  ao  aa  to  confer  authority  on  the  Railway  Commissioner  in  the  said  statute 
of  Manitoba  mentioned,  to  construct  such  a  railway  aa  the  Portage  extension 
of  the  Red  River  Valley  Railway  crossing  the  Canadian  Pacific  Railway,  the 
Railway  Committee  first  approving  of  the  mode  and  place  of  crossing  and  first 
giving  their  directions  as  to  the  mattera  mentioned  in  aa.  174,  175  <fe  170  of  the 
said  Railway  Act. 

In  re  Portage  extension  of  the  Red  River  Valley  Railway.— 22nd  Dec.  1888. 

Lessor  and  Lessee. 

See  LANDLORD  AND  TENANT. 
LEASE. 
MINES  AND  MINERALS. 

Letters  Patent. — Grown  Lands — Parliamentary  title — Equitable 
defence— 36  V.  c.  12,  {Man.)— 35  V.  c.  33,  (D.). 

L.,  in  1875,  applied  for  a  homestead  entry  for  the  S.  W.  J  of  a.  30,  town- 
ship 0,  range  4  west,  pre-empted  by  F.,  and  paid  $10  fee  to  a  clerk  at  the 
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otlice,  but  wivH  HubatHjuently  informcil  by  tlio  ottlciTH  of  the  Crown  tiat  hig 
iipplication  could  not  be  recoj^nizcd,  and  wiih  refunded  tliu  SIO  lio  luul  paid.  V, 
8ubHe(iuontly  paid  for  thu  land  by  a  military  bounty  warrant  in  purnnauce  of 
H.  '2'.i  of  '.io  V.  c.  2U.  L.  entered  upon  tbc  land  and  niaile  IniprovenientH.  lu 
1H7H,  after  tlio  contlictint^  claims  of  F.  and  L.  bad  been  coUHidered  by  the 
officers  of  the  C'rawn,  a  patent  for  this  land  was  granted  by  the  Crown  to  F., 
wlio  brought  an  action  of  ejoctment  aj^aiimt  L.  to  recover  poHHeHwion  of  the  said 
land.  !•'.,  at  the  tria',  put  in,  na  proof  of  his  title,  the  letters  patent,  and  L. 
was  allowed,  a^jainst  the  objection  of  F.'b  counsel,  to  set  up  an  equitable 
defence  and  to  ^;o  into  e/idence  for  the  purpoHe  of  attnckinn  the  plaintiff's 
patent  aa  having  been  issued  to  him  in  error,  and  by  improvidence  and  fraud. 
The  jud;{e,  who  tried  the  case  without  a  jury,  rendered  a  verdict  for  the 
defendant. 

Held,  on  appeal,  rcversinf^  the  jnd{,'ment  of  tlio  Court  of  Queen's  Bench 
(Man.),  that  L.,  not  being  in  posnession  under  tlie  statute,  had  no  parliamentary 
title  to  the  possession  of  the  land,  nor  any  title  whatever  that  could  prevail 
against  the  title  of  F.  under  the  letters  patent. 

Per  Gwynne,  J. — Under  the  practice  which  prevailed  in  England  in  1870, 
which  pi'actico  was  in  force  in  Manitoba  under  38  V.  o.  12  at  the  time  of  the 
bringing  of  this  suit,  an  equitable  defence  could  not  be  set  up  in  an  action  of 
ejectment. 

Farmer  v.  LlYlngstone.— v.  221. 

2.  Crown  Lands — Letters  imtent  for — Setting  aside — Error  and 
improvideiice  —Superior  t itle — Evidence — Res  jiulicata — 
Estojipel  by,  as  against  the  Croivn. 

Letters  patent  having  been  issued  to  F.  of  certain  lands  claimed  by  him 
under  The  Manitoba  Act  (35  V.  c.  3,  as  amended  by  35  V.  c.  52),  and  an  informa- 
tion having  been  filed  under  R.  8.  C.  c.  54,  s.  57  at  the  instance  of  a  relator 
claiming  part  of  said  lands  to  set  aside  said  letters  patent  as  issued  in  error  or 
improvidence. 

Held,  1.  That  a  judgment  avoiding  letters  patent  upon  such  an  informa- 
tion could  only  be  justified  and  supported  upon  the  same  grounds  being  estab- 
lished in  evidence  as  would  be  necessary  if  the  proceedings  were  by  ncire 
facias. 

2.  The  term  "improvidence,"  as  distinguished  from  error,  applies  to  cases 
where  the  grant  has  been  to  the  prejudice  of  the  commonwealth  or  the  general 
injury  of  the  public,  or  where  the  rights  of  any  individual  in  the  thing  granted 
are  injuriously  affected  by  the  letters  patent;  and  F.'s  title  having  been  recog- 
nized by  the  government  as  good  and  valid  under  the  Manitoba  Act  and  the 
lands  granted  to  him  in  recognition  of  that  right  the  letters  patent  could  not 
be  set  aside  as  having  been  issued  improvidently  except  upon  the  ground  that 
some  other  person  had  a  superior  title  also  valid  under  the  Act. 

3.  Letters  patent  cannot  be  judicially  pronounced  to  have  been  issued  in 
error  or  improvidently  when  lands  have  been  granted  upon  which  a  trespasser, 
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)iaviii(^  III)  colour  of  ri^^ht  in  law,  liivs  entorcrland  wan  in  possesHion  witlinnt  the 
kno  vledj^u  of  tlic  (government  oIViciiiIh  upon  whom  rents  the  duty  of  executing 
and  >88uiii^  the  letters  patent,  and  of  investigating  and  passing  judgment 
upon  the  claimH  tlierefor  :  or  when  sucli  trewpaHHer,  or  any  person  claiming 
uniler  him,  lias  not  made  any  application  for  letttTH  patent;  or  when  hiicIi  an 
application  has  been  made  and  refused  without  any  express  determination  of 
the  otVicials  refusing,'  the  application,  or  any  record  having  been  made  of  tlio 
application  liavin^  been  made  or  rejected. 

•1.  I'er  Patterson,  J.  In  the  construction  of  the  statute  ofToct  must  bo 
j^iven  to  the  term  improvidence  as  meaniiij^  somethiiit!  distinct  from  fraud  or 
error  ;  letters  patent  may,  therefore,  be  helil  to  have  b«'en  infiued  imi)rovidontIy 
if  issued  in  i({norancoof  a  substantial  claim  by  persons  other  than  the  patentee 
to  the  land  which,  if  it  luid  been  known,  would  have  bjen  investigated  and 
passed  upon  before  the  patent  issued  ;  and  it  is  not  tlio  duty  of  the  Court  to 
form  a  definite  opinion  as  to  the  rehitivo  strength  of  opposinj^  claims. 

5.  Semhlf  per  (Iwynne,  J.  There  in  nr)  sound  reason  why  tlio  Government 
of  the  Dominion  should  not  bo  bound  by  the  judgment  of  a  court  of  justice  in 
a  suit  to  which  the  Attorney-General,  as  representinj,;  the  Government  was  a 
party  defendant,  eijually  as  any  individual  would  be,  if  the  relief  prayed 
by  the  information  is  souf^jht  in  tiie  same  interest  and  upon  the  same  grounds 
as  were  adjudicated  upon  by  the  judgment  in  the  former  suit. 

Fonseca  v.  Atty.  Gen.  of  Canada.— xvii.  C12. 

Libel. — Telefji'((2.h  mcsxnge — LiabUlfi/  of  tdegniph  company — 
Special  d(un((fjes — Inaditiisxibillty  of  evidence  as  to,  when 
not  alleged — Excessive  damages, 

S.  et  III.  (respondents)  partners  in  trade,  sued  the  D.  T.  Co.  (appellants) 
for  defamation  of  the  respondents  in  their  trade.  In  the  declaration  it  was 
alleged  :  1.  That  they  were  wholesale  and  retail  merchants  at  Halifax.  That 
appellants  wrongfully,  falsely  and  maliciously,  by  means  of  their  telegraph 
lines,  transmitted,  sent  and  published  from  tlieir  ollice  at  Halifax  to  their 
office  in  St.  John,  and  there  caused  to  be  printed,  copied,  circulated  and 
published  the  false  and  defamatory  message  following; — "John  Silver  iS;  Co., 
wholesale  clothiers,  of  Grenville  street,  have  failed;  liabilities  heavy."  2nd. 
That  same  message  was  caused  also  to  be  published  in  other  parts  of  the 
Dominion.  3rd.  That  the  appellants  promised  and  agreed  with  the  proprie- 
tor or  publisher  of  the  St.  John  "  Daily  Telegraph'"  newspaper,  and  entered 
into  an  arrangement  with  him,  whereby  the  appellants  agreed  to  collect  and 
transmit,  by  means  of  their  telegraph  Imes,  news  despatches  to  said  news- 
paper from  time  to  time,  and  that  such  publisher  should  pay  for  all  such 
messages,  and  should  publish  them  in  his  newspaper,  and  that  in  pursuance 
of  said  agreement  the  appellants  wrongfully,  maliciously,  and  by  means  of 
said  telegraph,  transmitted,  sent  and  published  from  their  office  in  Halifa.x 
to  their  office  in  St.  John,  and  there  falsely  and  maliciously  caused  to  be 
written,  printed,  copied,  circulated  and  published  the  above  message,  whereby 
many  customers  who  had  heretofore  dealt  with  plaintiffs  ceased  to  do  so,  and 
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their  credit  and  business  standing  and  reputation  were  thereby  greatly  dam- 
aged. The  D.  T.  Co.  denied  the  several  publications  charjjed,  and  also  the 
entering!  into  this  agreement  mentioned  in  the  third  count  and  the  forwarding 
of  the  messaj^es  as  alleged.  .\t  the  trial  it  was  proved  that  the  telegram  which 
was  published  in  the  morning  paper  was  corrected  in  the  evening  edition,  and 
that  the  publisher's  agreement  was  with  one  Snyder,  an  ofiicer  of  the  com- 
pany, to  furnish  him  news  at  so  much  for  every  hundred  words,  but  that  he 
only  paid  for  such  as  he  used.  The  original  despatch  was  not  produced.  The 
only  evidence  as  to  damage  was  the  evidence  of  two  witnesses,  who  proved 
that  by  reason  of  the  publication  they  ceased  to  do  business  with  the  respon- 
dents as  they  had  previously  been  accustomed  to  do.  This  evidence  was 
objected  to  as  inadmissible,  but  was  received.  The  dealings  of  these  witnesses 
with  the  plaintiffs  consisted  in  selling  their  exchange  and  sometimes  discount- 
ing their  notes.  The  counsel  for  the  defendants  moved  for  a  non-suit,  which 
was  refused,  and  the  case  was  submitted  to  the  jury,  who,  upon  the  evidence, 
rendered  a  verdict  for  the  plaintiffs  with  #7,000  damai^es. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  Taschereau  and 
Gwynne,  JJ.,  dissenting,  that  the  appellants,  the  D.  T.  Co.,  were  responsible 
for  the  publication  of  the  libel  in  question. 

Per  Taschereau  and  Gwynne,  JJ.,  dissenting. — Assuming  the  agreement 
in  question  to  be  one  within  the  scope  of  the  purposes  for  which  the  defend- 
ants were  incorporated,  and  that  Snyder  had  sufficient  authority  to  enter  into 
it  on  behalf  of  the  defendant  company,  the  evidence  established  that  the 
defendants  collected,  compiled  and  transmitted  the  news  for  the  proprietor  of 
the  newspaper,  as  his  confidential  agtmts  and  at  his  request,  and  that  they 
were  not  responsible  for  the  publication  by  the  said  proprietor  and  publisher 
of  said  news,  for  which  the  damages  were  awarded. 

2.  That  the  damages  were  excessive,  and  therefore  a  new  trial  ought  to  be 
granted.     Kitchie,  C.J.,  doubting,  and  Henry,  J.,  dissenting. 

Held,  also,  per  Strong,  Taschereau  and  Gwynne,  JJ. — No  special  damages 
having  been  alleged  in  the  declaration,  the  evidence  as  to  such  damages 
having  been  objected  to,  was  inadmissible,  and  therefore  a  new  trial  should  be 
granted. 

Dominion  Telegraph  Company  v.  Silver. — x.  238. 


2.  On  plaintiff  as  Commissioner  of  Expropriations. 

See  MALICIOUS  PROSECUTION. 
SLANDER. 

3.  Written — Lost  MSS. — Proof  of  hand-writing — After-acquired 

knowledge — Change  of  signature. 

See  EVIDENCE,  39. 
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4.  Newspaj)er puhlication — Inn  uenrhes — 2'rial  of  action — Direc- 

tion to  jury — Coni^ideration  of  inmiendoes — Withdrawal 
of  from  jury — Effect  of  misdirection — Excessive  damages. 

\V.,  a  judge  of  the  Supreme  Court  of  B.  C,  brought  an  actio;^  a<;!ainst  H., 
an  editor,  for  a  libel  contained  in  the  following  article  published  in  his 
paper: — "T}ik  jMcNasike-jMitchkll  Suit.  In  the  sworn  evidence  of  Mr. 
McNamee,  defendant  in  the  suit  of  McKenna  v.  McNainee,  lately  tried  at 
Ottawa,  the  following  passage  occurs :  '  Six  of  them  were  in  partnership  in 
the  dry  dock  contract  out  in  British  Columbia,  one  of  whom  was  the  Premier 
of  the  Province.'  The  Premier  of  the  Province  at  the  time  referred  to  was 
Hon.  Mr.  Wal^em,  now  a  judge  of  the  Supreme  Court.  Mr.  Walkem's  career 
on  tlie  bench  has  been  above  reproach.  His  course  lias  been  such  as  to  win 
for  him  the  admiration  of  many  of  his  old  political  enemies.  But  he  owes  it 
to  himself  to  refute  this  charge.  We  foel  sure  that  Mr.  McNamee  must  be 
labouring  under  a  mistake.  Had  the  statement  been  made  off  the  stand  it 
would  have  been  scouted  as  untrue ;  but  liaving  been  made  under  the  sanctity 
of  an  oath  it  cannot  be  treated  lightly,  nor  allowed  to  pass  unheeded." 

The  innuendoes  alleged  by  the  declaration  to  be  contained  in  this  article 
were  : — 1.  That  W.  corruptly  entered  into  partnership  with  McNamee  while 
holding  oflices  of  public  trust,  and  thereby  unlawfully  acquired  large  sums  of 
public  money.  2.  That  he  did  so  under  the  cloak  of  his  public  position  and 
by  fraudulently  pretending  that  he  acted  in  the  interest  of  the  Government. 
3.  That  he  committed  criminal  offences  punishable  by  law.  4.  That  he  con- 
tinued to  hold  his  interest  in  the  contract  after  his  elevation  to  the  bench. 

Held,  that  the  article  was  susceptible  of  the  first  of  the  above  innuendoes, 
but  not  of  the  others  which  should  have  been,  but  were  not,  distinctly  with- 
drawn from  the  consideration  of  the  jury  at  the  trial.  — 

On  the  trial  the  jury  found  a  verdict  for  the  plaintiff,  with  $2,500 
damages. 

Held,  per  Strong,  Fournier,  Taschereau  and  Gwynne,  JJ.,  that  the  case 
was  improperly  left  to  the  jury  but  the  only  prejudice  sustained  by  the 
defendant  thereby  was  that  of  excessive  damages,  and  the  verdict  might 
stand  on  the  plaintiff  consenting  to  the  damages  being  reduced  to  $500. 

Held,  per  Ritchie,  C.J.,  that  there  had  been  a  mistrial,  and  the  consent  of 
both  parties  to  such  reduction  was  necessary. 

Higgins  Y.  Walkem.— xvii.  225. 

5.  Mercantile  Agency — Fa Ise  in  for^nation — Negl igence — Damages 

—Arts.  1063,  1054  and  1727,  C.  G. 

Persons  carrying  on  a  mercantile  agency  are  responsible  for  the  damages 
caused  to  a  person  in  business  when  by  culpable  negligence,  imprudence  or 
want  of  skill,  false  information  is  supplied  concerning  his  standing,  though  the 
information  be  communicated  confidentially  to  a  subscriber  to  the  agency  on 
his  application  therefor. 

Ooisette  Y.  Dun.— xviii.  222. 
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6.  Provisions  of  Act  relating  to  netvspaj^ei's — Coinpliance  with — 
Special  damages — Loss  of  custom — oO  V.  cc.  '22  and  23 
{Man.). 

By  8. 13  of  50  V.  c.  22  (Man.),  "  The  Libel  Act,"  no  persoii  is  entitled  to  die 
benefit  thereof  unless  he  has  coniplierl  with  the  provisions  or  60  V.  c.  23,  "  An 
Act  respectinf^  Newspapers  and  other  like  Publications."  By  s,  1  of  the  latter 
Act  no  person  shall  print  or  publish  a  newspaper  until  an  affidavit  or  affirma- 
tion made  and  sij^ned,  and  containinj;  such  matter  as  the  Act  directs,  has  been 
deposited  with  the  prothonotary  of  the  Court  of  Queen's  Bench  or  Clerk  of  the 
Crown  for  the  district  in  which  the  newspaper  is  published  ;  by  s.  2  such 
affidavit  or  affirmation  shall  set  forth  the  real  and  true  names,  etc,,  of  the 
printer  or  publisher  of  the  newspaper  and  of  all  the  proprietors  ;  by  8.  (i  if  the 
number  of  publishers  does  not  exceed  four  the  affidavit  or  affirmation  shall  be 
made  by  all,  and  if  they  exceed  four  it  shall  be  made  by  four  of  them  ;  and 
8.  5  provides  that  the  affidavit  or  affirmation  may  be  taken  before  a  justice  of 
the  peace  or  commissioner  for  taking  the  affidavits  to  be  used  in  the  Court  of 
Queen's  Bench. 

Held,  1.  That  50  V.  c,  23  contemplates,  and  its  provisions  apply  to,  the 
case  of  a  corporation  being  the  sole  publisher  and  proprietor  of  a  newspaper. 

2.  That  8.  2  is  complied  with  if  the  affidavit  or  affirmation  states  that  a 
corporation  is  the  proprietor  of  the  newspaper  and  prints  and  publishes  the 
same.     Gwynne,  J.,  dissenting. 

3.  That  the  affidavit  or  affirmation,  in  case  the  proprietor  is  a  corporation, 
may  be  made  by  the  managing  director. 

4.  That  in  every  proceeding  under  s.  1  there  is  the  option  either  to  swear 
or  affirm,  and  the  right  to  affirm  is  not  restricted  to  members  of  certain 
religious  bodies  or  persons  having  religious  scruples. 

5.  That  if  the  affidavit  or  affirmation  purports  to  have  been  taken  before 
a  commissioner  his  authority  will  be  presumed  until  the  contrary  is  shown. 

By  8.  11  of  the  Libel  Act  actual  malice  or  culpable  negligence  must  be 
proved  in  an  action  for  libel  unless  special  damages  are  claimed. 

Held,  that  such  maliceor  negligence  must  be  established  to  the  satisfaction 
of  the  jury,  and  if  there  is  a  disagreement  as  to  these  issues  the  verdict 
cannot  stand. 

Held,  further,  that  a  general  allegation  of  damages  by  loss  of  custom  is 
not  a  claim  for  special  damages  under  this  section. 

Per  Strong,  J. — Where  special  damages  are  sought  to  be  recovered  in  an 
action  of  libel,  or  for  verbal  slander  where  the  words  are  actionable  per  se, 
such  special  damage  must  be  alleged  and  pleaded  with  pdrticularity,  and  in 
case  of  special  damage  by  reason  of  loss  of  custom  the  names  of  the  customers 
must  be  given,  or  otherwise  evidence  of  th>i  special  damage  is  inadmissible. 

Ashdown  v.  Manitoba  "  Free  Press  "  Company.  — xx.  43. 
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7.  Libel  in  neivfipapei' — Action  for — Additional  libel  in  iilea — 

Damages — Excessive — Con^ant  to  reduction  of  verdict   or 
new  trial. 

The  plaintiff  by  his  action  claimed  $10,000  diimagea  for  the  publication  of 
an  article  which  appeared  in  the  Toronto  "  Mail  "  on  the  8th  December,  1884. 
The  defendants  met  the  action  by  a  plea  which  the  plaintiff  alleged  contained 
an  additional  libel  and  he  filed  an  incidental  demand  claiming  a  further  con- 
demnation of  $5,000  therefor. 

The  case  was  tried  before  Mr.  Justice  Johnson  and  a  jury  and  resulted  in 
a  verdict  in  favour  of  the  plaintiff  to  the  extent  of  t6,000  for  the  libel  contain- 
ed in  the  newspaper,  and  of  $4,030  for  the  additional  libel  contained  in  the 
defendants  plea. 

The  Court  of  Review  granted  the  motion  of  the  plaintiff  for  judfinient  on 
tVie  verdict  and  rejected  a  motion  made  by  the  defendants  in  arrest  of  judg- 
ment, for  judfjment  uon  distnnte  veredicto  and  for  a  new  trial. 

The  defendants  thereupon  appealed  to  the  Court  of  Queen's  Bench  for 
Lower  Canada  (appeal  side)  which  dismissed  the  appeal,  the  majority  of  the 
Court  (Dorion,  C.J.  and  Tellier  and  Cross,  JJ.)  beinf{  of  opinion  that  the 
assessment  of  damages  was  peculiarly  within  the  province  of  the  jury  and  the 
damages  in  this  case  were  not  so  excessive  as  to  lead  to  the  inference  that  the 
jury  were  led  into  error  or  actuated  by  improper  motives.  Baby  and  Church, 
JJ.  dissented,  being  of  opinion  that  the  sum  of  $0,000  for  the  libel  in  the  news- 
paper was  excessive. 

The  case  is  reported  in  M.  L.  E.  4  Q.  B.  at  p.  84,  where  the  libe's  complained 
of  and  the  other  facts  will  be  found  set  out. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  that  upon  the 
respondent  (plaintiff)  consenting  to  reduce  the  verdict  to  fO.OOO,  the  appeal 
should  stand  dismissed  without  costs,  the  respondent  to  have  his  costs  in  the 
court  below,  and  that  in  the  event  of  the  respondent  not  consenting  to  a 
reduction  of  the  verdict  there  should  be  a  new  trial ;  the  respondent  to  signify 
his  election  by  filing  a  consent  to  that  effect  with  the  llegistrar  within  ten 
days. 

The  respondent  filed  the  necessary  conseut  to  a  reduction  of  the  verdict 
and  judgment  went  accordingly. 

Present :  Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

The  Mail  Printing  Co.  y.  Laflamme.— 5th  February,  1889. 

8.  Personal  attach  on  Attorney -General — Pleading — Rejection  of 

evidence — Fair  comment — General  verdict — 2{eio  trial. 

In  an  action  for  a  libel  contained  in  a  newspaper  article  respecting  cert:iin 
legislation  the  innuendo  alleged  by  the  phiintiff,  the  Attorney-General  of  the 
Province  when  such  legislation  was  enacted,  was  that  the  article  charged  him 
with  personal  dishonesty.  Defendants  pleaded  "  not  guilty"  and  that  the 
article  was  a  fair  comment  on  a  public  matter.    On  the  trial  the  defendants 
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put  in  evidence,  plaintiff's  counsel  objectinj^,  to  prove  the  chiirj;e  of  personal 
dishonesty,  and  evidence  in  rebuttal  was  tendered  by  plaintiff  and  rejected. 
Certain  questions  were  put  to  the  jui'v  requiring  them  to  find  whether  or  not 
the  words  bore  the  construction  claimed  by  the  innuendo  or  were  fair  comment 
on  the  subject  matter  of  the  article  ;  the  jury  found  generally  for  the  defend- 
ants and  in  answer  to  the  trial  judge,  who  asked  if  they  found  that  the  publica- 
tion bore  the  meaning  ascribed  to  it  by  the  plaintiff,  the  foreman  said  :  "  We 
did  not  consider  that  at  all."     On  appeal  for  an  order  for  a  new  trial. 

Held,  that  defendants  not  having  pleaded  the  truth  of  the  charge  in 
justification  the  evidence  given  to  establish  it  should  not  have  been  received, 
but  as  it  had  been  received,  evidence  in  rebuttal  was  improperly  rejected;  the 
general  finding  for  the  defendants  was  not  suflicient  in  view  of  the  fact 
that  the  jury  stated  that  they  had  not  considered  the  material  question, 
namely,  the  charge  of  personal  dishonesty  ;  for  these  reasons  a  new  trial  was 
properly  granted. 

Judgment  of  the  Court  of  Queen's  Bench  for  Manitoba  affirmed. 

The  Manitoba  Free  Press  Co.  y.  Martin.— 13th  December,  1892.— xxi.  518. 

License- — Power  to  impose  license  tax  on  merchants,  trader's,  &c- 
— Discrimination  hetiveen  residents  and  non-residents— 
33  V.  c.  4  {N.B.)— By-law. 

J.  brought  an  action  against  G.,  the  police  maj-istrate  of  the  city  of  St. 
John,  for  wrongfully  causing  the  plaintiff,  a  commercial  traveller,  to  be 
arrested  and  imprisoned  on  a  warrant  issued  on  a  conviction  by  the  police 
magistrate,  for  violation  of  a  by-law  made  by  the  common  council  of  the  city 
of  St  John,  under  an  alleged  authority  conferred  on  that  body  by  33  V.  c.  4, 
passed  by  the  .Legislature  of  New  Brunswick.  S.  3  of  the  Act  authorized  the 
mayor  of  the  city  of  St.  John  to  license  persons  to  use  any  art,  trade,  &c., 
within  the  city  of  St.  John,  on  payment  of  such  sum  or  sums  as  may  from 
time  to  time  be  fixed  and  determined  by  the  common  council  of  St.  John,  Ac.; 
and  s.  4  empowered  the  mayor,  etc.,  by  any  by-law  or  ordinance,  to  fix  and 
determine  what  sum  or  sums  of  money  should  be  from  time  to  time  paid  for 
license  to  use  any  art,  trade,  occupation,  Ac,  and  to  declare  how  fees  should 
be  recoverable  ;  and  to  impose  penalties  for  any  breach  of  the  same,  Ac.  The 
by-law  or  ordinance  in  question  discriminated  between  resident  and  non- 
resident merchants,  traders,  Ac,  by  imposing  a  license  tax  of  $20  on  the 
former  and  $40  on  the  latter. 

Held,  that  assuming  the  Act,  33  V.  c  4,  to  be  intra  vires  of  the  Legislature 
of  New  Brunswick,  the  by-law  made  under  it  was  invalid,  because  the  Act  in 
(juestion  gave  no  power  to  the  common  council  of  St.  John  of  discrimination 
between  residents  and  non-residents,  such  as  they  had  exercised  in  this  by- 
law. 

Jonas  V.  Gilbert.— V.  356. 

2.    To  ferry. 

See  FERRY, 
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Sale  of  intoxicating  liqiiovs — License  law  of  Quebec — Omiasion 
in  Statute-  -Tender — Costs — Mandamus. 

By  s.  63  of  the  Quebec  License  Law,  41  V.  c.  3,  it  was  enacted  :  "  63.  In 
addition  to  a  fee  of  one  dollar  on  the  t^ranting  of  each  license,  the  duties  com- 
prised in  the  following  tariff  shall  be  payable  by  the  applicant  therefor  to  the 
license  inspector,  preliminary  to  the  granting  of  the  different  licenses  hereinbe- 
fore mentioned. 

"  Tariff  of  duties  payable  for  licenses  under  the  present  law. 

"  On  licenses  for  the  sale  of  intoxicating  liquors. 

"  1.  On  each  license  to  keep  an  inn  and  for  the  sale  of  intoxicating 
liquors. 

"  (A)  In  the  city  of  Montreal,  two  hundred  dollars,  if  the  annual  value 
or  rent  of  the  premises  for  which  the  license  required  is  less  than  four  hundred 
dollars,  and  three  hundred,  if  the  annual  value  or  rent  is  four  hundred  dollars 
or  more. 

"  (B)  In  the  city  of  Quebec,  one  hundred  and  twenty-flve  dollars,  if  the 
annual  value  or  rent  is  less  than  four  hundred  dollars,  and  one  hundred  and 
seventy-five  dollars,  if  the  annual  value  or  rent  is  four  hundred  dollars  or 
more. 

"  (C)     In  every  other  city  eighty  dollars. 
"  (D)     In  every  incorporated  town  seventy  dollars." 
By  8.  11  of  the  42-43  V.  c.  3,  it  was  enacted  as  follows  : 
"  11.     Sub-sections  (a),  (h)  &  (c)  of  number  1  of  s.  63  of  the  said  Act  (the 
Quebec  License  Law  of  1878)  are  repealed  and  replaced  by  the  following : 

"  In  the  cities  of  Quebec  and  Montreal  fifty  per  cent,  of  the  rental  or 
annual  value  of  the  premises  for  which  such  license  is  required  :  Provided  that 
in  no  case  shall  the  price  of  the  license  exceed  the  sum  of  three  hundred  dol- 
lars, or  be  less  than  seventy-five  dollars." 

No  proviso  for  replacing  class  (c)  repealed  was  yet  enacted  in  May,  1880. 

At  the  beginning  of  May,  1880,  appellant  went  to  the  respondent  Lassalle, 
who  was  license  inspector  for  the  district  of  Three  Rivers,  for  the  purpose  of 
obtaining  from  him  a  license  to  keep  an  inn  at  Nos.  14  and  16  Badeaux  street, 
in  the  city  of  Three  Rivers.  Appellant  then  and  there  produced  the  certificate 
approved  by  the  corporation  of  the  city  of  Three  Rivers,  and  necessary  for  him 
to  get  such  license.  He  offered  at  the  same  time  the  one  dollar  fee,  according 
to  §  1 — 41  V.  c.  3,  s.  63,  and  requested  respondent  to  grant  him  a  license, 
which  respondent  refused  to  do.  After  respondent's  said  i-efusal,  appellant 
ootained  tlie  issuing  of  a  writ  of  mandamus  to  compel  respondent  to  grant  the 
said  license. 

On  the  case  being  heard,  both  in  the  Superior  Court  at  Three  Rivers  and 
in  the  Court  of  Queen's  Bench  at  Quebec,  the  respondent  urged  that  admit- 
ting he  could  not  claim  the  sum  of  §80  as  originally  enacted  for  cities  other  than 
Montreal  and  Quebec ;  and  admitting  he  could  not  claim  $70  as  for  incor- 
porated towns,  he  was  at  all  events  entitled  to  claim  the  duty  of  £1  IGs.  Od 
mentioned  in  ss.  66  &  67  of  41  V.  c.  3,  which  had  never  been  repealed. 


49G 

License — Conthmcd. 

These  two  clauses  read  as  follows : — 

"  06.  The  Lieutenant  Governor  may,  when  and  so  often  as  ho  deems  it 
expedient,  by  rej^ulation  retluce  the  rate  of  duty  on  licenaos,  as  mentioned  in 
Article  G3  of  this  law,  provided  that  this  rate  be  not  below  the  rate  imposed  by 
the  fifth  section  of  the  Imperial  Act,  Georfje  III.  c.  88. 

"  G7.  The  duties  imposed  by  this  law  on  licenses  of  inns,  restaurants, 
steamboats,  bars,  railway  buffets,  or  liquor  shops,  include  those  imposed  by 
said  Imperial  Act,  but  should  the  same  be  hereafter  repealed,  such  repeal  shall 
not  have  the  effect  of  reducing;  the  amount  of  such  duties." 

The  fifth  section  of  the  14th  Geor^?e  III.  c.  88,  reads  as  follows : — 

"  5.  And  be  it  further  enacted  by  the  authority  aforesaid  that  there  shall, 
from  and  after  the  fifth  day  of  April,  one  thousand  seven  hundred  and  seventy- 
five,  be  raised,  levied,  collected  and  paid,  unto  his  Majesty's  Receiver  General 
of  the  said  Province  (Quebec),  for  the  use  of  his  Majesty,  his  heirs  and 
successors  a  duty  of  one  pound,  sixteen  shillings,  sterling  money  of  Great 
Britain,  for  every  license  that  shall  be  granted  by  the  Governor,  Lieutenant- 
Governor,  or  Commander-in-Chief  of  the  said  Province  to  any  person  or 
persons,  for  keeping  a  house  or  any  other  place  of  public  entertainment  or  for 
the  retailing  of  wine,  brandy,  rum,  or  any  other  spiritous  liquors,  within  the 
said  Province  ;  and  any  persons  keeping  any  such  house  or  place  of  entertain- 
ment, or  retailing  any  such  liquors,  without  such  license,  shall  forfeit  and  pay 
the  sum  of  ten  pounds  for  every  such  offence,  upon  conviction  thereof  ;  one 
moiety  to  such  person,  as  shall  inform  or  prosecute  for  the  same  and  the  other 
moiety  shall  be  paid  into  the  hands  of  the  Receiver  General  of  the  Province, 
for  the  use  of  his  Majesty." 

The  Superior  Court  (Plamondon,  J.),  held  that  the  offer  of  §1  was  suffi- 
cient and  ordered  the  issuing  o'.'  a  peremptory  writ  of  viandamiin  enjoining  the 
respondent  to  grant  the  license  asked  for.  This  judgment  the  Court  of  Queen's 
Bench  set  aside. 

On  appeal  to  the  Supremo  Court  of  Canada,  Held,  that  the  appellant 
would  not  have  been  entitled  to  his  license  without  offering  to  pay  the  £1 10s.  Od. 
stg.  required  by  the  Imperial  Act  in  addition  to  the  fee  of  81,  even  if  the 
respondent  had  been  authorized  to  issue  a  license,  but  owing  to  the  repeal  of 
8-s.  (c)  of  8.  63  of  41  V.  c.  3,  without  provision  being  made  for  the  issue  of 
licenses  in  other  cities  than  Montreal  and  Quebec,  under  no  circumstances 
could  a  license  be  issued  for  the  city  of  Three  Rivers  for  the  year  in  question. 

Per  Ritchie,  C..T.,  and  Fournier,  J. — The  viandamus  could  not  go,  because 
the  period  for  which  the  appellant  claimed  the  license  had  expired,  and  a 
viamUnnus  is  never  granted  to  compel  a  party  to  do  an  impossibility.  If 
appellant  had  been  entitled  to  his  license  and  the  time  had  expired  after  he 
had  come  to  the  court,  it  would  have  materially  affected  the  question  of  costs, 
but  not  being  entitled  to  his  license  the  appeal  must  be  dismissed  with  costs. 

Per  Henry,  J. — The  appellant  was  entitled  to  his  license  upon  payment 
of  the  £1 16s.  Od.  stg.,  together  with  the  fee  of  $1,  and  having  been  misled  by  the 
respondent  into  making  a  tender  of  a  larger  sum  than  the  respondent  was 
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entitled  to  demand,  and  not  of  the  exact  sum  as  required  by  the  law,  the 
respondent  ouylit  to  pay  the  costs. 
Appeal  dismissed  with  costs. 
B-B.  (c)  of  8.  G3  of  41  V.  c.  3,  has  been  re-enacted  by  56  V.  c.  5,  s.  3  (Q.) 

Bergeron  v.  Lassalle.— 29th  March,  1882. 

4.  Liquor  License  Act,  1883,  and  Act  amending,  ultra  vires  of 

Parliament  of  Canada. 

See  LIQUOR  LICENSE  ACT,  1883. 

5.  Quebec  License  Act  (41  V.  c.  3)  intra  vires  of  Legislature  of 

the  Province. 

See  LEGISLATURE,  13. 

6.  By-law  imposing  license  on  Transient  Merchants  and  Traders 

—  Validity  of,  under  29  t&  30  V.  c.  57,  s.  20,  21  (Q.)— Com- 
mercial Traveller — Arrest  of ,  for  selling  without  license — 
Action  for  illegal  arrest — Evidence — Damages — Amend- 
ment of  'pleadings  by  Supreme  Cotirt  of  Canada — Supreme 
Ct.  Am.  Act,1879. 

On  the  12th  of  October,  1866,  under  the  statute  29-30  V.  c.  57,  s.  20,  the 
corporation  of  the  City  of  Quebec  passed  the  following  by-law :  — 

1.  "  That  no  person  shall  hereafter  follow  the  occupation  of  a  transient 
merclmnt  or  trader,  or  agent,  clerk,  or  employee  of  a  transient  merchant  or 
trader,  in  the  City  of  Quebec,  or  shall  sell  in  the  said  city  by  samples,  without- 
having  previously  taken  out  from  the  clerk  of  the  said  city  a  license  for  which 
there  shall  be  paid  to  the  treasurer  of  the  said  city  the  sum  of  sixty  dollars;, 
tlie  said  license  shall  not  be  valid  for  any  longer  period  than  one  year  from  tha 
date  thereof. 

2.  "  That  any  person  contravening  the  present  by-law  shall,  on  conviction 
before  the  Recorder's  Court,  pay  a  fine  not  exceeding  two  hundred  dollars,  and 
in  default  of  immediate  payment  of  the  said  fine  and  of  the  costs,  shall  be  im- 
prisoned and  detained  in  the  common  gaol  of  the  district  of  Quebec,  for  a 
period  not  exceeding  two  months,  unless  the  said  fine  and  costs,  together  with 
those  of  imprisonment,  be  sooner  paid." 

The  plaintiff,  a  commercial  traveller  for  a  firm  in  Montreal,  was  in  a  store 
in  Quebec,  writing  down  an  order  for  his  firm,  and  had  a  small  screw  in  his 
hand  as  a  sample  when  he  was  arrested  by  a  policeman,  and  brought  to  tho 
station.  He  subsequently  paid  the  license,  and  brought  an  action  against  the 
corporation,  complaining  of  the  false  and  illegal  arrest  and  imprisonment. 
The  corporation  by  their  plea  justified  the  arrest  upon  the  ground  that  P.  had 
openly  committed  a  breach  of  the  by-laws  and  municipal  regulations  in  force, 
by  selling  by  sample,  and  without  having  first  obtained  a  license. 

CAS.  DIG.  — 32 
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Held,  affirmiii';  the  judgment  of  the  Court  of  Queen's  nench  for  Lower 
Canada  (appeal  side),  Henry,  J.,  dissenting,  tliat  the  phiintiff' a  acts  were  of 
such  a  nature  that  there  was  probable  cause  under  the  statute  and  by-law  for 
the  arrest,  which,  therefore,  was  not  a  tort  by  the  corporation. 

Per  Strong  and  Fournier,  JJ. — The  evidence  fell  short  of  eBtablishing  the 
allegation  of  the  defendant's  plea  that  the  plaintiff  was  actually  engaged  in 
selling,  there  being  no  proof  of  any  actual  sale,  but  did  show  that  he  was 
openly  pursuing  the  occupation  of  a  transient  merchant  or  trader,  or  employee 
of  a  transient  merchant  or  trader,  without  license,  and  tlie  court  would  permit 
of  an  amendment  of  the  pleadings,  which  would  adapt  the  allegations  of  the 
parties  to  the  case  as  disclosed  l)y  the  evidence.     {See  11  Q.  L.  K.  24'J). 

Appeal  dismissed  with  costs. 

Plche  Y.  The  City  of  Quebec— 22nd  June,  1885. 

7.  Municipal  by-law — Sale  of  Meat — Qaantlfy — Time  and  place. 

Section  .503,  s-s.  5  of  the  Municipal  Act  of  188!J  empowers  the  council  of  a 
municipality  to  regulate  the  place  and  manner  of  selling  meat,  subject  to  thu 
restrictions  in  the  live  next  preceding  sections.  S.  4!)7  authorizes  the  sale  after 
certain  hours  at  places  other  than  the  market  of  any  commodity  wliich  has 
been  offered  for  sale  in  the  market. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Strong 
and  Taschereau,  J  J.,  dissenting,  that  by-law  No.  ()'20  of  the  city  of  Ottawa 
requiring  everybody  offering  fresh  meat  for  sale  in  the  city  to  take  out  a 
license,  and  providing  that  no  meat  should  be  sold  in  any  place  except  the  stalls 
of  the  different  city  markets,  was  a  valid  by-law  and  within  the  power  of  the 
city  council  to  pass. 

Held,  per  Strong  and  Taschereau,  JJ.,  that  those  portions  of  the  by-law 
fixing  the  places  at  which  fresh  meat  should  be  sold  and  prohibiting  its  sale 
elsewhere,  are  ultra  vires  of  the  city  council  under  the  said  sections  of  the 
Municipal  Act,  1883. 

The  Ontario  Act  50  V.  c.  29,  s.  29  passed  since  this  decision  has  now 
settled  the  law  on  this  subject. 

O'Meara  v.  The  City  of  Ottawa.— March  15th,  1888.— xiv.  742. 

8.  To  brewer — Quebec  License  Act — 41  V.  c*  3  (P.Q.) — Constitu- 

tionality of— 43  V.  c.  19  (D.). 
See  LEGISLATURE,  14. 

9.  For  sale  of  liquor — New  Brunswick  Liquor  License  Act,  1887 

— Powers  of  Mayor  of   city  under  directory  provisions- 
Effect  of  disqualifying  liquor  sellers. 

See  STATUTE,  3. 

LEGISLATURE,  16. 
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10.  By-law  respecting  sale  of  meat  in  private  stalls — Validity  of — 

37  V.  c  51,  s.  123,  s-ss.  27  &  31  (P.Q.)— I'o^er  of  Provincial 
Legislature  to  pass— B.  N.  A.  Act  LS67,  s-s.  9  of  s.  92— "Other 
licenses." 

See  LEGISLATURE.  18. 

11.  To  use  land — Adjoining  lands — Way  of  necessity — Construc- 

tion of  agreement. 

See  EASEMENT,  G. 

12.  To  cut  timber — Action  by  locatee  against  licensee — Location 

tickets—  Transfer  of  purchaser's  rights — Registration  of — 
Waiver  by  Crown  of  non-performance  of  settlement  duties 
—23  V.  c.  2,  ss.  18  &  20  (Q.)— 32  V.  c.  11  s.  13  (Q.)— 36  V. 
c.  8  (Q.). 

See  CROWN  LANDS. 

13.  Crown  Lands  (Ont.) — Free  grants — License  to   cut   timber — 

Patent — Rights  of  patentee. 

See  CROWN  LANDS,  2. 

14.  Timber  limits — Description — Plan  furnished  by  Crown — Mis- 

understanding— Remedy  for  loss — R.  S.  Q.,  Art.  5976. 
See  CROWN,  28. 

Licitation — Sale  by — Binding  on  parties — Act  of  incoi-poration  of 
company — Vendor  to  company  estopped  from  questioning 
validity  of. 

See  SALE  OF  LAND,  26. 

Lien — Detinue,  action  of. 

W.  left  with  C.  a  chronometer  for  the  purpose  of  its  being  repaired.  C, 
after  taking  chronometer  to  pieces,  found  detent  8prin<;  much  rusted,  and  sent 
it  to  Boston  to  have  it  made  ri<,'ht.  \V.  offered  C.  25.50  for  his  work,  but  C. 
said  he  would  not  deliver  the  chronometer  until  full  charges  were  paid,  viz.,  $47. 
W.  thereupon  sued  C.  to  recover  possession  and  use  of  his  chronometer.  The 
evidence  of  the  making  of  the  contract  was  conflicting,  and  the  learned  judge 
at  the  trial  charged  the  jury,  as  a  matter  of  law,  that  even  if  defendant's 
version  were  correct  as  to  the  orders  given  him  by  plaintiff  in  reference  to 
putting  the  instrument  in  order,  plaintiff  was  entitled  to  recover,  because  such 
order  or  instructions  would  give  no  authority  to  send  the  instrument  to  a 
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foreipi  country  to  have  any  portion  of  the  work  done  ;  and  that,  if  it  was  so 
sent,  no  lien  would  exist  in  defendant's  favor  for  the  value  of  the  work  without 
special  instructions  or  plaintiff's  consent ;  that  no  such  order  or  consent  was 
shown  in  the  evidence,  and  that  consequently  no  lien  existed.  The  jury,  how- 
ever, found  a  verdict  for  defendant,  stating,  at  the  delivery  of  it,  that  they  had 
adopted  the  defendant's  Htatement  as  to  the  authority  and  instructions  that  he 
had  received  from  the  plaintiff  in  regard  to  the  instrument  when  it  was  left 
v.'itli  the  defendant. 

Held,  affirmin<{  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  rule  nid  for  a  new  trial  should  be  discharged,  and,  as  no  fault  was  found 
with  the  work  done,  the  respondent  had  n  lien  until  he  was  paid  his  charges. 

Webber  v.  Cogswell.— ii.  15. 


2.  Lien  for  (tdvancea  to  get  out  timber  under  agreement — Right  to 
enforce  as  against  another  creditor,  and  to  deynand  an 
account. 

In  .January,  1870,  tlie  defendant  (Bew)  and  plaintiffs  (Shortreed  &  Co.)  en- 
tered into  a  written  agreement  with  themselves  and  with  one  Joseph  Gordon, 
a  lumberer  who  was  then  engaged  in  manufacturing,  under  a  contract  with 
Messrs.  Allan  Gilmour  &  Co.,  waney  white  pine  timber,  in  the  Muskoka  dis- 
trict, in  Ontario,  and  to  whom  the  defendant  (Bew)  had  already  made 
advances  to  the  extent  of  nearly  $4,000  for  that  purpose.  Under  this  agree- 
ment the  defendant  was  to  complete  his  advance  to  ?-1.000 ;  and  to  enable 
Gordon  to  go  on  with  his  lumbering  operations  i'l  Muskoka,  the  plaintiffs 
undertook  to  advance  him,  on  his  own  drafts,  drawn  on  the  defendant,  the  sum 
of  87,000,  "  or  so  much  as  with  the  said  84,000  would  put  the  said  timber  on 
the  track  of  one  of  the  said  railway  lines  (the  Northern  Railway  or  its  exten- 
sion) free  of  all  claims."  The  defendant  was  then  to  furnish  money  to  convey 
the  timber  so  got  out  to  Quebec.  The  plaintiffs  wore  to  have  a  first  lien  for 
their  advances,  commission  and  interest.  Subject  to  this  lien  the  defendant 
was  to  have  the  sale  of  the  timber  and  was  to  repay  himself  his  advances  out 
of  the  proceeds,  and  the  balance,  if  any,  was  to  be  paid  over  to  Mr.  Dalton 
McCarthy. 

The  declaration  alleged,  that  in  pursuance  of  the  said  agreement  the 
plaintiffs  made  advances  to  Gordon  to  the  extent  of  123,881.83  ;  that  Gordon 
manufactured  a  large  quantity  of  timber,  which  was  conveyed  to  Quebec  ;  that 
a  part  of  it  was  sold  from  which  the  plaintiff-s  received  818,800,  leaving  a 
balance  of  88,000,  including  interest  and  commission  due  to  them ;  that  tlie 
remainder  of  the  timber,  of  the  value  of  more  than  88,000,  and  upon  which  the 
plaintifTs  had  a  lien,  as  aforesaid,  and  which  was  amply  sufficient  to  pay  the 
claim  of  the  plaintiffs,  was  taken  possession  of  by  the  defendant  and  appro- 
priated to  his  own  use ;  and  the  plaintiffs,  in  consequence,  prayed  that  the 
defendant  should  be  condemned  to  pay  the  balance  so  due  to  them  on  their 
said  advances. 
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The  defendant  by  his  ploaaet  forth  the  special  circunistances  under  which 
tlie  agreement  in  queHtion  was  entered  into,  and  averred,  among  otiier  tilings, 
tlnvt  he  advanced  to  Gordon  'S4,000  to  enable  him  to  manufacture  the  timber 
in  (juestion  ;  that  htt  advanced  him  a  further  sum  of  93,500  to  enable  Ciordon 
to  convey  it  from  the  Northern  Railway  to  Quebec ;  that  plaintiffs  had  no 
right  to  make  any  advances  on  the  timber  except  for  the  purpose  "of  manu- 
facturing it  anct  getting  it  out,  and  placing  it  on  the  railroad." 

The  defendant  wholly  denied  that  the  plaintiffs  made  advances  to  the 
extent  of  ^23,000,  and  alleged  that  the  sum  of  918,000,  which  the  plaintiffs 
admitted  tlioy  received,  was  much  more  than  sufficient  to  pay  what  was  really 
duo  to  the  plaintiffs.  Tlie  defendant  also  allo<>ed  that  the  plaintiffs,  under  the 
agreement,  had  no  right  to  advance  more  than  the  sum  of  #7.000,  provided 
for  in  the  agreement,  and  that  tlie  portion  of  the  timber  which  came  into  his 
|)ossessioii  was  unsaleable  and  unmerchantable ;  that  it  was  placed  in  his 
hands  by  Messrs.  Gihnour  &  Co.,  and  Messrs.  Durstall  &  Co.,  at  the  request 
of  the  plaintiffs. 

The  last  allegation  in  the  plea  was  that  the  plaintiffs  and  Gordon  owed 
him,  the  defendant,  for  the  causes  mentioneii  in  tlie  plea,  88,000,  and  that  he 
had  a  right  to  apply  the  proceeds  of  the  merchantable  timber  so  jilaced  in  his 
hands  for  the  payment  of  his  said  claim. 

The  plaintiffs'  declaration  therefore  set  forth  two  distinct  grounds  of 
action. 

The  first,  that  there  was  a  balance  of  §8,000  due  to  the  plaintiffs  upon  the 
whole  of  their  advances,  and  that  for  that  amount  they  had  a  right  to  look  to 
the  defendant. 

The  second,  that  the  defendant  had  appropriated  to  his  own  use  timber  of 
the  value  of  ft8,000,  upon  which  the  plaintiffs,  under  the  said  agreement,  had 
a  first  lien  for  the  said  sum  of  $8,000,  and  that  the  defendant  was  therefore 
bound  to  pay  to  the  plaintiffs  the  said  sum  of  $8,000,  of  which  tliey  had  been 
so  deprived  by  the  defendant. 

The  action  was  tried  at  Quebec,  before  Meredith,  C.J.,  who  found  (1)  that 
the  plaintiffs  had  established  their  making  advances  to  Gordon  to  the  extent 
alleged,  viz  ,  $23,881.83,  for  the  making  and  manufacturing  of  the  timber 
mentioned  in  the  declaration,  and  for  its  conveyance  to  Quebec,  for  the  repay- 
ment of  which  sum  out  of  proceeds  they  had  a  first  lien.  (2)  That  after  the 
timber  reached  Quebec,  a  part  thereof  was  sold  by  the  plaintiffs  to  Messrs. 
Burstall  and  Gilmour,  as  alleged  in  their  declaration,  that  they  received  from 
the  sale  so  made  $18,800  currency,  and  that  there  remained  a  balance  of  $000 
in  the  hands  of  Messrs.  Allan  Gilmour  &  Co.,  as  being  part  of  the  price  of  the 
timber  so  sold  them  by  the  plaintiff.  (3)  That  thus,  when  the  action  was 
brought,  there  was  a  balance  of  $4,161  due  the  plaintiffs  on  account  of  their 
said  advances.  (4)  That  of  the  timber  brought  down  the  defendant  received 
and  converted  to  his  own  use  timber  of  the  value  of  $4,322.93.  (5) 
That  for  the  value  of  this  timber  the  defendant  was  accountable  to  the 
plaintiffs  under  the  agreement,  there  being  no  personal  liability  whatever  from 
him  to  them  for  the  advances.  (6)  That  the  defendant  was  entitled  to  deduct 
from  this  sum  $2,309.92,  money  laid  oat  by  bim  for  the  plaintiffs'  benefit,  and 
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that  for  the  bulance,  $2,012,  the  plaintiffH  were  entitled  to  judgment.  (7) 
I'lirtlier,  tho  learned  Chief  JuHtice,  while  admitting'  that  the  conventional  lien, 
to  which  the  defendant  was  a  party,  wax  limited  to  the  advances  made  by 
the  phiintiffo  towardn  the  nianufacturin(4  of  the  said  timber  and  its  delivery 
on  tlie  track  of  the  Northern  Railway  and  tne  Northern  ExtenHion  Railway, 
held  that  they  hail  a  common  law  lien  for  their  expenditure  in  bringing  the 
timber  to  Quebec;  and  on  thia  ({round,  uo  attempt  having'  been  made  to  show 
what  part  of  the  advance  went  for  one  object  and  wli'.t  part  for  the  other, 
considered  them  entitled  to  priority  over  the  defendant's  expenditure  for  the 
whole  of  their  own. 

This  judj^ment  was  confirmed  by  the  Court  of  Queen's  Bench  for  Lower 
Canada. 

On  appeal  to  the  Supreme  Court  of  Canada  the  defendant  contended  :— 
1.  That  it  was  proved  the  plaintiffs  had  retained  a  portion  of  the  timber  for 
which  they  had  not  accounted  ;  2.  That  contrary  to  the  agreement  the 
advances  had  not  been  made  on  drafts  drawn  on  defendant,  who  was  there- 
fore prevented  from  establishing  and  controUiiifj  the  amount  of  advances; 
3.  That  a  sum  of  13,500  had  been  sent  by  defendant  to  Gordon  to  pay  railway 
freight,  and  this  sum  should  have  been  credited  to  defendant,  although  it 
appeared  tliat  (lordon  did  not  account  for  it  and  the  (ilaintiffs  were  not  aware 
of  its  having  been  advanced  ;  4.  That  the  plaintiffs'  alleged  advances  were  not 
established  by  the  evidence. 

Held,  Ritchie,  C.J.,  and  Henry,  J.,  dissentinfi,  that  the  appeal  mixst  be 
allowed. 

Fcr  Strong,  J. — The  advances  not  having  been  made  in  manner  prescribed, 
on  Gordon's  bills  drawn  on  defendant,  and  the  defendant  bein{{  thus  deprived 
of  the  power  to  control  the  amount  of  advances,  and  thci'o  bein{?  no  proof 
that  tlie  defendant  ever  acquiesced  in  a  departure  from  the  mode  of  making 
the  advances  prescribed  by  the  at^reement,  or  waived  his  strict  rights  under 
it,  the  plaintiffs  were  not  entitled  to  tlie  prior  lien  which  the  agreement  pro- 
vided for  in  case  the  money  to  be  furnished  by  them  was  advanced  according 
to  th,e  terms  of  the  agreement.  The  defendant  had  therefore  a  right  to  retain 
an  amount  out  of  the  proceeds  of  the  timber  equivalent  at  least  to  his  advance 
of  »4,000. 

Per  Strong,  Fournier  and  Gwynne,  JJ. — The  defendant  was  also  entitled 
to  the  $3,500  advanced  to  Gordon  for  the  purpose  of  paying  the  railway 
charges,  Gordon  being  the  proper  person  to  be  entrusted  with  the  funds,  and 
no  negligence  being  imputable  to  the  defendant,  who  advanced  the  money  to 
carry  out  his  agreement.  Further,  the  plaintiff's  action  ought  to  be  dismissed 
on  the  ground  that  they  had  failed  to  account  for  the  timber  which  came  to 
their  hands,  or  to  prove  the  advances  which  they  claimed  to  have  made. 

Appeal  allowed  with  costs. 

Bew.  Y.  Shortreed. — 28rd  June,  1884, 

3.    Under  Mechanics'  Lien  Act,  as  against  prior  mortgagee. 
See  MECHANICS'  LIEN. 
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4.  Hy  Itank  on  sliaros  of  insolvent. 

.SV<  IJANKH  ANl>  BANKING,  12. 

5.  Written  nt,a'eenient  to  cut  wood — Collateral  parol  agreement  as 

to  holding  wood  as  security  till  paid  for — Security. 
Sec  AOUEEMENT,  10. 

6.  Of  execution  creditor  for  costs  under  R.  S.  O.  1887,  c.  124,  s.  9. 

See  ASSIGNMENT,  18, 

7.  Atiseffsment    and  taxes — 4^    V.  c   2S  (N.S.) — Priority  over 

onortyage  made  before  statute — Construction  of  Act. 

The  Halifax  City  AHseaHinent  Act,  18*^3,  made  the  taxes  asseased  on  real 
estate  ill  said  city  a  tirst  lien  thereon  except  as  ngainHt  the  crown.  Held, 
ut}irmin;{  the  judgment  of  the  court  below,  that  such  lien  attached  on  a  lot 
assessed  under  the  Act  in  preference  to  a  mort<;ai^e  made  before  the  Act  was 
passed. 

O'Brien  v.  Cogawell.— xvii.  420. 

8.  Insolvent  Bank— Bank  Act,  R.  S.  C.  c.  120,  s.  79— Priority  of 

note  holders — Prerogative  of  Crown. 
See  CROWN,  21. 

9.  Of   unpaid   vendor —   Sale  of  goods — Non-delivery — Part  of 

large  parcel. 

See  SALE  OF  GOODS,  21. 

10.  Mechanics   Lien — I^IaterialH    supplied   to  contractor — Payment 

by  promissory  note — Suspension  of  lien — Waiver, 
See  MECHANIC'S  LIEN,  2. 

11.  Pledge  of  railway  property  for  disbursement — Agreement  as  to 

— Void  as  against  creditors — opposition  a  Jia  de  charge. 
Arts.  419,  1977,  2015  and  2094.  C.  C. 
See  PLEDGE,  5. 

Life  Rent — Transfer  of  arrears  of. 
See  COMMUNITY. 

Light  and  Air. 

See  EASEMENT,  3, 
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Limitations — Action  on  bond  given  as  collateral  security  to  mort- 
gajre-  Cons.  Stats.  N.  B.  c.  85,  ss.  1  &  6-3  &  4  \Vm.  IV. 
c.  42. 

See  MORTGAGE,  2, 

2.  Tresjxiss — Plea  of  liberum  tenementum — Possession,  title  by. 

In  an  action  of  trespass  quare  claiiaum /regit  for  the  purpose  of  trying  the 
title  to  certiiin  land  adjoining  the  city  of  i3elleville,  the  defendants  pleaded 
not  guilty  ;  and  2nd.  That  at  the  time  of  the  alleged  trespass  the  said  land 
was  the  freehold  of  the  defendants,  M.  E.  McC.  and  J.  L.  McC,  and  they 
justified  breaking  and  entering  the  said  close  in  their  own  right,  and  the  other 
defendants  as  their  servants,  and  by  their  command.  The  case  was  tried  by 
Armour  J.,  without  a  jury,  and  he  rendered  a  verdict  for  plaintiff  with  thirty 
dollars  damages.  The  judgment  was  set  aside  by  the  Court  of  Common  Pleas, 
and  they  entered  a  verdict  for  the  defendants  in  pursuance  of  R.  S.  O.  c.  50, 
8.  287.  On  appeal,  the  Court  of  Appeal  for  Ontario  reversed  this  judgment 
and  restored  the  verdict  as  originally  found  by  Armour,  J.  The  defendants 
thereupon  appealed  to  the  Supreme  Court. 

Held,  that  the  appellants  (defendants)  on  whom  the  onus  lay  of  proving 
their  plea  of  liheriiiii  tenementtim,  had  not  proved  a  valid  documentary  title,  or 
possession  for  twenty  years  of  that  actual,  continuous  and  visible  character 
necessary  to  give  them  a  title  under  the  Statute  of  Limitations ;  therefore 
plaintiff  was  entitled  to  his  verdict.     Henry,  J.,  dissenting. 

HcConaghy  v.  Denmark.— i v.  609. 

3.  Possession  by  tenant  at  will. 

See  TENANCY  AT   WILL. 

4.  Statute  of — May  be  pleaded  bj'  the  Crown. 

Sec  PETITION  OF  RIGHT,  7. 

5.  As  against  interest  on  taking  accounts. 

See  PAYMENT,  5. 

PRESCRIPTION. 

6.  Action  of  trespass — Title  by  possession. 

See  TRESPASS,  9. 

7.  In  suit   to   redeem   by  heirs   of   mortgagee — Purchase  under 

deci'ee  for  sale  by  mortgagee  —  Trustee  for  sale  —  R.  S.  0. 
c.  108  s.  19. 

Sec  MORTGAGE,  10. 
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8.    Title   b}'  possession   acquired   under   Statute   of   Limitations, 
38  V.  c.  IGO. 

See  POSSESSION,  7. 

y.  Statute  of  Limitations — Trespass  on  wild  lands — Isolated  acts 
of — Title — Misdirection. 

Isolated  acta  of  trespass,  committed  on  wild  lands  from  year  to  year,  will 
not  fiive  the  trespasser  a  title  under  the  Statute  of  Limitations,  and  there  was 
no  misdirection  in  the  judge  at  the  trial  of  an  action  for  trespass  on  such  land 
refusing  to  leave  to  the  jury  for  their  consideration  such  isolated  acts  of 
trespass  as  evidencing  possession  under  the  statute. 

To  acquire  such  a  title  there  must  be  open,  visible  and  continuous 
possession  known  or  which  mis^ht  have  been  known  to  the  owner,  not  a  posses- 
sion equivocal,  occasional,  or  for  a  special  or  temporary  purpose.  Doe  d.  Des- 
liarrcs  v.  White,  1  Kerr,  N.B.,  595  approved. 

The  judgment  of  the  court  below  affirmed,  Gwynne,  J.,  dissenting  on  the 
ground  that  the  finding  of  the  jury  on  the  question  submitted  to  thein  was 
against  evidence,  and  further  that  the  acts  done  by  the  defendant  were  not 
mere  isolated  acts  of  trespass,  but  acts  done  in  assertion  of  ownership  during 
a  period  exceeding  thirty-five  years,  and  the  evidence  of  such  acts  should  have 
been  submitted  to  the  jury  and  the  jury  told  that  if  they  believed  this  evidence 
they  should  find  for  the  defendant. 

Sherren  y.  Pearson.— xiv.  581. 

10.  Statute  of  Limitations — Petition  of  Right — Defence  by  Crown 
— Petition  of  Rigid  Act,  1S16,  s.  7 — Construction  of. 

In  1886,  M.  sought  to  recover  from  the  Crown  lands  set  out  for  the  con- 
struction of  the  Rideau  Canal  by  virtue  of  8  Geo.  IV.  c.  1,  but  not  actually  used 
therefor,  and  an  indemnity  for  such  portion  thereof  as  had  been  sold  by  the 
Crown.  By  section  7  of  the  Petition  of  Right  Act,  187(5,  the  Crown  is  allowed 
to  set  up  any  defence  to  a  petition  of  right  that  would  be  available  to  the 
defendant  in  a  suit  between  subject  and  subject.  By  the  Ordinance  Vesting 
Act,  7  V.  c.  11,  the  Rideau  Canal,  and  the  lands  and  works  belonging  thereto, 
were  vested  in  the  principal  officers  of  H.  M.  Ordinance  in  Great  Britain,  and 
by  section  29  it  was  enacted :  "  Provided  always  and  be  it  enacted  that  all 
lands  taken  from  private  owners  at  Bytown  under  the  authority  of  the  Rideau 
Canal  .\ct  for  the  use  of  the  canal,  which  have  not  been  used  for  that  purpose, 
be  restored  to  the  party  or  parties  from  whom  the  Eame  were  taken." 

Held,  IHT  Ritchie,  C.J.,  Strong  and  Gwynne,  J  J. — The  suppliant  is 
debarred  from  recovering  by  the  Statute  of  Limitations,  which  the  Crown  has 
a  right  to  set  up  in  defence  under  the  7th  section  of  the  Petition  of  Right  Act 
of  1876. 

Per  Strong,  J. — Independently  of  this  section,  the  Crown,  having  acquired 
the  lands  from  persons  in  favour  of  whom  the  statute  had  begun  to  run  before 
the  possession  was  transferred  to  the  Crown,  the  body  incorporated  under  the 
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title  of  "  The  Principal  Officers  of  Ordnance  "  would  be  entitled  to  the  benefit 
of  the  statute,  which  would  continue  to  run  in  favour  of  the  Crown. 

Per  Fournier,  Henry  and  Taschereau,  JJ. — The  Crown  was  not  entitled 
to  set  up  the  Statute  of  Limitations  as  a  defence  by  virtue  of  section  7  of  the 
Petition  of  Right  Act,  1876,  that  section  not  havini^  any  retroactive  effcet. 

McQueen  y.  The  Queen.— xvi.  1. 

11.  Railway — Damages  caused  by  sparks  from  locomotive — Limi- 

tation of  actions  for  damages — R.  S.  C.  c.  109,  s.  27 — 51  V. 

c.  29,  s.  287. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  53. 

12.  Statute  of  Liniitations — AcknoivleJijment  of  debt  barred  by — 

Sii^ciency  of — Assigninent  of  chose  in  action — Right  of 
assignee  to  site — Notice  to, debtor — i2.  ^S'.  {N.  S.),  4-  ser.  c.  94, 
88.  355  &  359. 

The  following  letters  written  by  a  debtor  to  his  creditor  were  held  to  take 
the  debt  out  of  the  opsration  of  the  Statute  of  Limitations : 

Hopewell,  August  9th,  1876. 

De.^r  Uncle  Finlvy,— I  received  a  letter  from  you  some  time  ago  about 
your  money.  I  delayed  writing  because  I  itid  not  kiiow  what  to  write.  I  did 
not  know  but  something  would  turn  up  that  would  enable  me  to  pay  you.  I 
have  a  good  deal  of  property  —too  much  for  these  hard  times — and  I  want  to 
sell  some  of  it,  but  cannot  in  the  meantime,  as  times  are  that  bad  that  people 
do  not  want  to  buy  anything,  only  Vv^liat  they  cannot  do  without.  But  this 
state  of  matters  will  not  continue  long,  and  when  the  times  get  better  I  will 
make  some  arrangement  to  pay  you  your  money.  Ee  not  afraid  of  it,  as  I 
have  but  a  small  family  and  no  boys,  I  will  have  plenty  to  j)ay  my  debts.  I 
did  get  somewhat  behind  hand  by  railway  affairs,  but  liave  recovered,  and  I 
am  now  in  jiossession  of  a  good  deal  of  property  and  in  a  fair  way  of  doing 
well  whenever  the  times  get  better.  I  regret  very  much  keeping  it  from  you 
so  long  ;  however,  I  hope  the  time  will  soon  come  wlien  I  will  be  able  to  pay 
you. 

Yours  very  truly, 

Alex.  McDonald. 


Hopewell,  June  I'Jth,  1875. 
Dear  Uncle, — I  am  in  receipt  of  yours  of  the  Slat  of  May  about  your 
money,  and  must  say  1  am  not  astonished  at  you  for  wanting  it.  You  ought 
to  have  had  it  long  ago,  an-'  ou  would  have  had  it,  only  I  was  unfortunate  in 
a  railroad  contract  I  took,  on  the  railroad  between  Truro  and  Pictou,  in  which 
I  lost  considerable  money,  and  got  largely  in  debt  besides.  After  giving  up  the 
work  1  hired  with  the  Government  to  carry  on  part  of  the  work.  At  this  time 
James  and  I  commenced  to  build  a  cloth  factory  on  a  small  scale,  in  order  to 
have  some  permanent  work.     I  borrowed  most  of  what  I  put  in.     The  man 
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who  had  your  money  on  mortgage,  after  having  it  two  years,  left.  I  h..''  to 
sell  the  property,  which  I  took  from  him  by  deed,  for  one  thousand  dears, 
losing  by  this  likewise.  I  then  got  an  offer  from  the  Government  to  go  to  the 
Red  River  and  North-west  Territory  to  explore  there  for  two  years  among  the 
Indians,  and  got  back  last  winter.  I  have  now  my  debt  nearly  paid  and  the 
amount  of  your  claim  secure  in  property,  viz.,  land  property,  so  that  you  will 
be  as  sure  of  your  money  in  a  shoit  time  as  if  you  had  it.  Do  not  think, 
Finln  y  *hat  I  intend  to  do  you,  or  any  other  body,  out  of  one  shilling.  So  rest 
as8urc-.i  that  I  have  your  money  secured  in  a  manner  that  you  will  get  it, 
although  I  cannot  send  it  now.  You  had  good  patience,  so  I  hope  you  will 
have  a  little  more,  and  I  will  put  you  all  right. 

I  believe  I  worked  as  hard  and  travelled  far  more  than  you  did,  and  have 
been  much  more  unfortunate  than  you  were  since  you  left ;  but  since  two  years 
I  have  done  well,  and  hope  soon  to  do  well  by  you.  Now,  Fiulay,  rest  assured 
that  I  have  your  money  secured  so  that  you  will  get  it,  whatever  becomes  of 
me. 
jMn.  F.  Tho.mphox,  Very  truly  yours. 

Port  Ludlow,  British  Columbia.  Alex.  McDonald. 

The  Revised  Statutes  of  Nova  Scotia,  4  ser.  c.  i)4,  s.  355,  authorizes  the 
assignee  of  a  chose  in  action  in  certain  cases  to  sue  thereon  in  the  Supremo 
Court  as  his  assit^nor  might  have  done,  and  s.  ,^57  provides  that  before  such 
action  is  brought  a  notice  in  writing,  signed  by  the  assignee,  his  agent  or  attor- 
ney, stating  the  right  of  the  assignee  and  spe'.'ifyii.g  his  demand  thereunder, 
shall  be  served  on  the  party  to  be  sued.  Pursuant  to  this  section  the  assignee 
of  a  debt  served  the  following  notice  : — 

PicTou,  Nov.  •21st,  1878. 
Alex.  Ghant,  Esq. : 

Admr.  Estate  of  Alexander  McDonald,  deceased. 

Deau  Sir,— You  are  het'eby  uotilied  in  accordance  with  c.  04  of  the 
Revised  Statutes,  s.  357,  that  the  debt  due  by  the  above  estate  to  Finlay 
Thompson  has  been  assigned  by  him  to  Alexander  D.  Cameron,  who  hereby 
claims  payment  of  twelve  hundred  dollars,  the  amount  of  the  said  debt   so 

assigned  to  him. 

S.  H.  Holmes, 
Att'y.  of  Alex.  D.  Cameron. 

Held,  affirming  the  judgment  of  tiie  court  below,  that  the  notice  was  a. 
sufficient  compliance  with  the  statute. 

PiiESENT  :— Sir  W.  J.  Ritchie,  C.J.  and  Strong,  Fournier,  Taschereau,  and 
Patterson,  JJ. 

Grant  v.  Cameron.— May  0,  1891. — xviii.  71G. 

13.  Statute  of — Title  to  land — Possession — Nature  of — Evidence. 

In  an  action  against  O.  to  recover  possession  of  land  it  was  shown  that  O. 
had  been  in  possession  over  twenty  years ;  that  he  was  originally  in  as  a  care- 
taker for  one  of  the  owners ;  that  afterwards  the  property  was  severed  by 
judicial  decree  and  such  owner  was  ordered  to  convey  certain  portions  to  the 
others;  that  after  the  severance  O.  performed  acts  showing  that  he  was  still 
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acting,'  for  the  owners;  ivnd  tlmt  he  also  exercised  acts  of  ownership  by  enclos- 
ing the  land  with  a  fence  and  in  other  w,\y8. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  and  restoring  that  of 
Rose,  J.,  at  tlie  trial,  that  the  severance  of  the  property  did  not  alter  the  rela- 
tion between  the  owners  and  O. ;  that  no  act  was  done  by  O.  at  any  time 
declaring;  that  he  would  not  continue  to  act  as  caretaker ;  and  that  his 
possession,  therefore,  continued  to  be  tliat  of  caretaker  and  he  had  acquired  no 
title  by  possession.     Ryan  v.  Rijun,  5  Can.  S.  C.  It.  4S7,  followed. 

Heward  v.  O'Donohoe. — xix.  341. 

14.  Administration    proceetlings — Provinjj^    claim    on    notes    lield 

under  atyreement  witli  ori;»'inal  holder  thei'eof  to  divide 
proceeds— Champerty — Suhsecjuent  proof  by  original  holder 
— Right  to  come  in  under  administration  order — Statute  of 
Limitations  no  bar  to  so  doing. 

See  CH.WIPERTY, 

15.  Devise   of  land  without  estate  therein — Possession — Right  to 

set  up  statute. 

See  TITLE,  7. 

16.  Sale  of  lands  by  Sheriff'  under  execution  on  judgment  against 

executor  for  note  given  by  him  and  endorsed  by  testator — 
Purchase  by  executor — Possession  taken  by  devisee — Trust. 

See  TRUSTS  AND  TRUSTEES,  24. 

17.  Will — Devise  to  children — Possession  of  lands  of  estate  taken 

by  one  son,  an  executor  and  trustee  but  who  had  not  proved 
with  consent  of  acting  executor  and  trustee — Statute  of 
Limitations. 

See  WILL,  23. 

Liquidator— 

See  WINDING  UP. 

Liquor — Sale  of. 

.SVt'  LEGISLATURE,  10. 

2.  Conviction  for  having  Ii(iuors  near  public  work — Destruction  of 
li(}uors — Malicious  arrest  and  imprisonment  by  justice  of 
the  peace. 

See  MALICIOUS  ARREST. 
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Liquor  License. — Liquor  License  Act,  (N.B.) — 50  V.  c.  4-  (N.B.) — 
Validity  of — Prohibition  of  sale  of  liquor — Powers  of  mayor 
of  city — Dis([ualifying  liquor  sellers — Effect  of. 

Sec  STATUTE,  3. 
LICENSE,  3. 
LEGISLATURE,  13,  16. 

Liquor  License  Act,  i883.—Ame'n(lin(j  Act — P  V.  c.  3;2,  s.  26 — 
Reference  by  Governor  in  Council — Act  ultra  vires  of 
Dominion  Parliament, 

Case  referred  by  the  Governor  General  in  Council  under  8.  26  of  47  V. 
c.  32,  "  An  Act  to  amend  the  Liquor  License  Act,  1883.'' 

Ist  Question — Are  the  following  Acts,  in  whole  or  in  part,  within  the 
legislative  authority  of  the  parliament  of  Canada,  namely : — 

(1.)  The  Liquor  License  Act,  1883? 

(2.)  An  Act  to  amend  the  Liquor  License  Act,  1883. 

2nd  Question. — If  the  court  is  of  opinion  that  a  part  or  parts  only  of  the 
said  Acts  are  within  the  legislative  authority  of  the  parliament  of  Canada, 
what  part  or  parts  of  said  Acts  are  so  within  such  legislative  authority  ? 

Opinion. — The  Acts  referred  to  are,  and  each  of  them  is,  ultra  vires  of  the 
legislative  authority  of  the  parliament  of  Canada,  except  in  so  far  as  the  said 
Acts  respectively  purport  to  legislate  respecting  those  licenses  mentioned  in 
s.  7  of  the  said  "  The  Liquor  License  Act,  18S3,"  which  are  there  denominated 
Vessel  Licenses  and  Wholesale  Licenses,  and  except  also,  in  so  far  as  the  said 
Acts  respectively  relate  to  the  carrying  into  effect  of  the  provisions  of  "  The 
Canada  Temperance  Act,  1878.."  The  Hon.  Mr.  Justice  Henry,  being  of 
opinion  that  the  said  Acts  are  ultra  vireii  in  whole. 

[On  appeal  to  the  Privy  Council,  the  Acts  were  held  ultra  vires  in  whole  ] 
In  re  The  Liquor  License  Act,  1883.— 12th  January,  1885. 

2.  Salaries  of  License  Inspectors — A^iproval  by  Governor  General 
in  Council — Liquor  License  Act,  J8SJ,  s.  6. 

On  a  claim  brought  by  the  Board  of  License  Commissioners  appointed 
under  the  Liquor  License  Act,  1883,  for  moneys  paid  out  by  them  to  license 
inspectors  with  the  approval  of  the  Department  of  Inland  Revenue,  but  which 
were  found  to  be  afterwards  in  excess  of  the  salaries  which  two  years  later 
were  fixed  by  Order  in  Council  under  s.  6  of  the  said  Liquor  License  Act,  1888. 

Held,  per  Fournier,  Taschereau  and  Patterson,  J  J.,  affirming  the  judgment 
of  the  Exchequer  Court,  that  the  Crown  could  not  be  held  liable  for  any  sum 
in  excess  of  the  salary  fixed  and  approved  of  by  the  Governor  General  in 
Council. 

Per  Ritchie,  C.  J.,  and  Strong,  J.,  that  the  Act  under  which  the  appellant 
was  appointed  having  been  declared  ultra  vires  the  petition  of  right  was  not 
maintainable.    The  Liquor  License  Act,  1883,  s.  6. 

Burroughs  v.  The  Queen— xx.  420. 
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B.  became  holder  of  40  shares  upon  transfers  from  D.  et  ah,  in  the  capital 
stock  of  the  St.  Gabriel  Mutual  Building  Society.  At  the  time  of  the  trans- 
fers the  shares  in  question  had  been  declared  forfeited  for  non-payment  of  dues. 
Subsequently  by  a  Superior  Court  judj^ment  rendered  in  a  suit  of  one  C,  other 
shares,  which  had  been  confiscated  for  similar  reasons,  were  declared  to  be 
valid  and  to  have  been  illegally  forfeited.  Thereupon  B.  by  a  petition  for  writ 
of  mandamus  asked  that  he  be  recognized  as  a  member  of  the  society  and  be 
paid  the  amount  of  dividends  already  declared  in  favour  of  and  paid  to  other 
shareholders.  B.'s  action  was  met,  amongst  other  pleas,  by  one  setting  forth 
that  B.  had  acquired  under  the  transfers  in  question  litigious  rights  and  that, 
by  law,  he  was  only  entitled  to  recover  from  the  respondents  the  amount  he 
had  actually  paid  for  the  same,  together  with  legal  interest  thereon,  and  his 
cost  of  transfers. 

Held,  affirming  the  judgment  of  the  court  below,  Fournier  and  Henry,  ,TJ., 
dissenting,  that  at  the  time  of  the  purchase  of  said  shares,  B.  was  a  buyer  of 
litigious  rights  within  the  provisions  of  Art.  1583,  C.  C,  and  under  Art.  1582 
could  only  recover  from  the  liquidators  the  price  paid  by  him  with  interest 
thereon. 

Also,  that  the  exception  in  Art.  1584,  §  4  of  C.  C.  only  applies  to  the 
particular  demand  in  litigation  which  has  been  confirmed  by  a  judgment  of  a 
court,  or  which  having  been  made  clear  by  evidence  is  ready  for  judgment. 

Brady  v.  Stewart.— xv.  82. 

2.  Judgment  in  favour  of  crown  for  possession  of  land — Sale  to 
advocate — Tierce  opposition  to  judgment  by  proprietor — 
Intervention— Arts.  1485  &  1583,  C.  C. 

See  PEACTICE,  14. 

Loan. — By  trader  to  non-trader — Interest — Prescription — C.  C. 
L.  C.  Art.  2250. 

See  PKESGRIPTION,  1. 

Loss. — Constructive — Total. 

See  INSURANCE,  MARINE,  2,  5,  6,9, 15,  16,  19,  20,  27,  30. 


511 


M. 
Magistrate.— 

See  JUSTICE  OF  THE  PEACE. 

Maintenance.— 

See  DEED,  10. 

Malicious  Arrest. — MdlicioaH  and  illegal  arrest  and  Iniprison- 
ment — Justice  of  tlte  Peace — Conviction  for  having  liquors 
near  p?i6^/c  wm'ks — Destruction  of  liqtiors — Notice  of 
action, sitfliciency  of — 

An  action  brought  to  recover  daniaf,'es  for  the  malicions  and  illegal  arrest 
and  imprisomnent  of  the  plaintiff,  and  for  the  destruction  of  a  quantity  of 
liquor  belonging  to  him.  The  facts  of  the  case  are  fully  set  out  in  15  O.  R. 
710.  The  defendants  appealed  from  the  judgment  of  the  Divisional  Court 
to  the  Coui't  of  Appeal  for  Ontario,  which  latter  court  affirmed  the  judgment 
of  the  Divisional  Court  and  dismissed  the  appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  that  court  Held  that  the 
judgment  of  the  court  below  should  be  affirmed  and  the  appeal  dismissed  with 
costs. 

Present. — Ritchie,  C..T.,  and  Strong,  Fournier,  Gwynneand  Patterson,  JJ. 

Conmee  y.  Bond.— 20th  March,  1890. 

Malicious  Proceedings — Obtaining  injunction  maliciously. 

See  DAMAGES,  li). 

2.  In  insolvency. 

See  DAMAGES,  25. 
INSOLVENCY,  9. 

Malicious  Prosecution— ^c^-ioii  for  lihel— Slander— Prescription, 
Arts.  3262  and  2267,  CO. — Proceedings  instituted  to  remove 
plaintiff  from  position  of  coTYiinissioner  of  expropriations. 

This  action  was  instituted  by  James  K.  Springlo,  in  his  life  time  civil 
engineer,  for  f20,000  for  damages  which  he  alleged  he  hnd  suffered  in  conse- 
quence of  his  having  been  unjustly  removed  by  the  defendants  (the  mayor, 
etc.,  of  the  city  of  Montreol,)  from  the  position  of  commissioner  of  expropria- 
tions for  the  widening  of  St.  Joseph  street,  in  the  city  of  Montreal.  The 
appellants,  widow  and  daughters  of  the  late  James  K.  Springle,  became 
plaintiffs  par  reprise  d'ingtaiice. 

On  the  14th  April,  186S,  Springle  and  two  others.  Brown  and  Masson, 
were  named  joint  commissioners  to  determine  the  amount  which  should 
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be  accorded  to  the   Hon.  C.  Wilsou  for  the  expropriation  of   a  part  of  his 
property. 

Messrs.  Springle  and  Brown,  after  valuing  the  compensation  which 
should  be  given  to  Mr.  Wilson  at  $19,500,  on  certain  objections  being  made, 
reduced  the  amount  in  their  final  report  to  $13,666.  Mr.  Masson,  not 
agreeing  with  his  colleagues,  in  his  report  declared  that  $7,500  would  be  a 
suthcient  compensation. 

Thereupon,  on  the  7th  August,  1868,  the  defendants  passed  a  resolution 
charging  Springle  and  Brown  with  fraud  and  partiality,  and  an  application 
was  made  to  the  Superior  Court  to  have  them  removed  from  the  office  of 
commissioners. 

On  the  17th  September,  1870,  the  application  was  granted  on  the  ground 
that  the  commissioners  had  committed  an  error  of  judgment  in  the  execution 
of  their  duty  as  commissioners,  and  had  proceeded  on  a  wrong  principle  in 
estimating  the  amount  payable  for  expropriation.  The  charges  of  fraud  and 
partiality  were  held  unfounded. 

On  the  '20th  September,  1873,  the  Court  of  Queen's  Bench  for  Lower 
Canada  re-instated  the  said  Springle  and  Brown  in  their  position  as  com- 
missioners. 

On  the  4th  November,  1876,  this  judgment  was  contirmed  by  the  Privy 
Council.     Their  Lordships  say ; — 

"  The  petitions  contained  charges  of  very  scandalous  fraud  and  parti- 
ality. 

"  Their  Lordships  think  it  unfortunate  that  such  charges  were  made, 
because  it  turned  out  there  was  no  ground  whatever  for  them.  The 
respondents  were  removed,  not  for  having  carried  into  effect  a  right  prin- 
ciple erroneously,  but  for  having  adopted  an  erroneous  principle.  Their 
Lordshijjs  consider  that  the  principle  adopted  by  the  respondents  was  not 
erroneous,  and  therefore  that  the  inference  of  want  of  diligence  drawn  from 
it  fails." 

In  the  meantime,  in  May,  1871,  Springle  had  brought  the  present  action 
of  damages  against  the  defendants — and  this  action  was  prosecuted,  on  his 
death,  by  the  present  respondents. 

At  the  hearing  on  the  merits,  the  present  appellants  urged  three  points 
and  they  submitted : 

1st.  That  the  action  was  absolutely  barred  under  Arts.  2262  &  2267  of  the 
Civil  Code  of  Lower  Canada,  which  read  respectively  as  follows,  Art.  2262  : 
"The  following  actions  are  prescribed  by  one  year  :  1.  For  slander  or  libe', 
reckoning  from  the  day  that  it  came  to  the  knowledge  of  the  party  aggrieved." 

Art.  2267.  "  In  all  the  cases  mentioned  in  Arts.  2250,  2260,  2261  cS:  2262, 
the  debt  is  absolutely  extinguished,  and  no  action  can  be  maintained  after  the 
delay  for  prescription  has  expired." 

2nd.  That  the  appellants  had  not  been  actuated  by  malice,  that  they  had 
considered  it  a  duty  to  adopt  proceedings  for  the  redress  of  grievances  com- 
plained of  by  the  interested  parties,  that  there  was  reasonable  and  probable 
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cause  for  their  acts,  and  that  Springle  had  suffered  no  damage  for  which  they 
were  amenable  to  law. 

The  Superior  Court,  relying  on  the  provisions  of  the  code,  dismissed  the 
action  on  the  Slst  May,  1880,  without  entering  into  the  merits,  but  the  Court  of 
Appeals,  on  the  27th  January,  1883,  reversed  the  judgment  and  allowed  $3,000.00 
damages  to  the  present  respondents,  being  of  opinion  that,  as  the  matter  was  still 
in  course  of  litigation.  Arts.  22G2  &  2267,  C.  C.  did  not  apply,  and  the  action  was 
not  prescribed  ;  that  there  was  no  proof  of  the  fraud  and  misconduct ;  that  the 
proceedings  were  without  reasonable  and  probable  cause,  and  malice  should  be 
inferred. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Queen's  Bench,  Fournier,  J.,  dissenting,  that  the  action  was  not 
an  action  merely  for  the  libel  contained  in  the  resolution  of  the  7th  August,  1868, 
but  for  a  malicious  prosecution,  following  up  that  resolution  by  proceedings 
instituted  in  the  courts,  maliciously  and  without  any  reasonable  and  just  cause, 
and  prescription  did  not  begin  to  run  until  the  termination  of  such  proceedings. 
The  action,  therefore,  and  judgment  for  damages  should  be  sustained,  no  objec- 
tion having  been  raised  that  the  action  was  prematurely  brought. 

Montreal  v.  Hall.— xii.  74. 

2.  Action  for  mallc'ioiis  prosecution — Favourable  termination  of. 

Where  a  party  pays  under  protest  a  penalty  imposed  upon  him  by  a 
justice  of  the  peace  in  proceedings  taken  against  him  under  the  provisions  of 
c.  22  of  the  Consolidated  Statutes  of  Lower  Canada,  "  An  Act  respecting  Good 
Order  in  and  near  Places  of  Public  Worship,"  and  such  party  afterwards  brings 
an  action  in  damages  against  the  person,  whom  he  alleged  had  maliciously 
instigated  such  proceedings,  and  at  the  trial  before  a  jury  there  is  no  evidence 
of  the  favourable  termination  of  the  prosecution  against  him,  the  court  were 
equally  divided  as  to  the  right  of  such  party  to  maintain  his  action. 

Sir  W.  J.  Ritchie,  C.J.  and  Strong  and  Tascheri:i!iu,  JJ.,  were  of  opinion 
that  the  action  could  not  be  maintained  under  such  circumstances.  Fournier 
Henry  and  Gwynne,  JJ.,  contra.  The  appeal  was  in  consequeuce  dismissed 
without  costs. 

Poitras  v.  Lebeau— March  1.5. 1888— xiv.  742. 

3.  Injunction — ^i  V.  c.  14:  s.  4,  {PQ)  —  Action  for  Damages — 

Want  of  probable  cause — Damages  other  than  costs. 

Where  a  registered  shareholder  of  a  company,  finding  the  annual  reports 
of  the  company  misleading,  applies  after  notice  for  a  writ  of  injunction  to 
restrain  the  company  from  paying  a  dividend,  and  upon  such  application  the 
company  do  not  deny  even  generally  the  statements  and  charges  contained  in 
the  plaintiff's  affidavit  and  petition,  there  is  sufficient  probable  cause  for  the 
issue  of  such  writ ;  and  consequently,  the  defendant,  who  upon  the  merits  has 
succeeded  in  getting  the  injunction  dissolved,  has  no  right  of  action  for  dam- 
ages resulting  from  the  issue  of  the  injunction. 

The  Montreal  Street  Railway  Company  v.  Ritchie. — xvi.  622. 

CAS.    DIG. — 33 
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Malicious  Prosecution — Continiud. 

4.  Action  for  malicious  jiroscciition  —  Rcdsondble  and  jirohaJdr 
cause — Inference  from  facts  proved — Functions  of  judyc 
and  jury. 

In  an  action  for  malicious  prosecution,  the  existence  or  non-existence  of 
reasonable  and  probable  cause  is  to  be  decided  by  the  judge  and  not  the  jury. 

A.,  staff-inspector  of  the  Toronto  police  force,  laid  an  information  before 
the  police  maj^istrate  charging;  M.,  a  married  woman,  with  the  offencoof  keop- 
\\\g  a  house  of  ill-fame.  In  layinf^  the  information,  A.  acted  on  a  statement 
made  to  him  by  a  woman  who  allotted  tliat  she  had  been  a  frequenter  of  the  house 
occupied  by  M.,  and  stated  facts  sufficient,  if  true,  to  prove  the  charge.  A 
warrant  was  issued  against  M.,  who  was  arrested  and  brought  before  the 
magistrate,  who,  after  hearing  the  evidence,  dismissed  the  cliargo.  M.  and  her 
Imsband  then  brought  an  action  against  A.  for  malicious  prosecution. 

The  action  was  tried  three  times,  each  trial  resulting  in  a  judgment  of  non- 
suit, which  was  set  aside  by  a  Divisional  Court  and  a  new  trial  ordered.  From 
the  judgment  ordering  the  third  new  trial  A.  appealed,  and  the  judges  in  the 
Court  of  Appeal  for  Onf  ario  being  equally  divided  the  order  for  new  trial  stood. 
A.  then  appealed  to  thi   Supreme  Court  of  Canada. 

At  the  last  trial  of  the  action  it  was  shown  that  A.  had  requested  the  police 
inspector  for  the  division  in  which  M.'s  house  was  situate  to  make  inquiries 
about  it,  and  that  after  the  information  was  laid  the  inspector  informed  A.  that 
there  were  frequent  rows  in  the  house  owing  to  the  intemperance  of  M.,  and  that 
he  thought  there  was  nothing  in  the  charge.  The  trial  judge  did  not  submit  the 
case  to  the  jury,  but  held  that  want  of  reasonable  and  probable  cause  was  not 
shown ;  but  the  Divisional  Court  held  that  he  should  have  asked  the  jury  to 
find  on  the  fact  of  A.'s  belief  in  the  statement  furnished  to  him,  on  which  he 
acted  in  bringing  the  charge. 

Held,  Taschereau,  J.,  dissenting,  that  A.  was  justified  in  acting  on  the  state- 
ment, and,  the  facts  not  being  in  dispute,  there  was  nothing  to  leave  to  the  jury ; 
that  the  trial  judge  rightly  held  that  no  want  of  reasonable  and  probable  cause 
had  been  shown,  and  his  judgment  should  not  have  been  set  aside,  and  must 
be  restored. 

Archibald  v.  McLaren. — xxi.  588. 
Mandamus — Appeal  in  cases  of. 

See  JURISDICTION,  11. 

2.  By  member  of  benefit  society  to  be  reinstated. 

See  BENEFIT  SOCIETY. 

3.  To  compel  issue  and  delivery  of  debentures. 

See  BY-LAW,  3. 
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4.  litUe  7iisi  for — Cuanty  school  rates  for  1S7J-7S — Rev.   Stat, 

c.  32,  8.  62,  (N.S.). 

A  mandamus  was  applied  for  at  the  iiiBtance  of  the  seasiona  for  the 
county  of  Halifax,  to  compel  the  warden  and  council  of  the  town  of  Dart- 
mouth to  nHBesB,  on  the  property  of  the  town  liable  for  ussesHmeut,  the  sum 
of  $1(),!)7G  for  its  proportion  of  county  school  rates  for  the  years  1873-78, 
under  s.  52  of  the  Educational  Act,  R.  S.  N.  8.  c.  38.  The  Supreme  Court 
of  N(jva  Scotia,  without  determining;  whethnr  the  required  assefiament  was 
poBsible  and  was  obligatory  when  the  writ  was  isbued,  made  the  rule  nini  for  a 
v'lnihimm  absolute,  leaving  these  questions  to  bo  determined  on  the  return  of 
the  writ. 

Ou  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  Strong  aud 
Gwynne,  JJ.,  dissenting,  that  the  granting  of  the  writ  in  this  case  was  in  tlie 
discretion  of  the  court  below,  and  the  exercise  of  that  discretion  cannot  at 
present  be  questioned. 

I'er  Ritciiie,  C.J. —That  the  town  of  Dartmouth  is  not,  but  that  the  city 
of  Halifax  is,  exempted  by  c.  32  K.  S.  N.  S.  from  contribution  to  the  coimty 
school  rates. 

The  Queen  v.  Warden  and  Council  of  the  Town  of  Dartmouth.— ix.  50'J. 
Sl;-  MANDAMUS,  7. 

5.  Never  granted  to  compel  a  person  to  do  what  is  impossible. 

Sec  LICENSE,  3. 

6.  Writ  of — Return  to — Demurrer  to  return. 

On  an  appeal  from  an  order  of  the  Supreme  Court  of  Nova  Scotia, 
quasliing,  on  demurrer,  a  return  to  a  writ  of  tnandumitx,  and  ordering  a 
peremptory  writ  to  issue,  the  objection  was  taken  that  under  the  practice  in 
Nova  Scotia  a  demurrer  would  not  he  to  a  return  to  a  writ  of  maitdamu^. 

Held,  that  this  objection  must  be  over-ruled  and  the  appeal  heard  ou  its 
merits. 

Dartmouth  v.  The  Queen.  — 12tli  May,  1885. 

7.  Rates  and  assessments — Miinicipal'ity  of  county  of  Halifax — 

School  rates  in — Liability  of  town  of  Dartmouth  to  con- 
trihiite  to — Assessing  j^resent  ratepayers  for  rate  of  previous 
year  —Mandamus — Jurisdiction  to  order  writ  of 

Held,  Ritchie,  C.J.,  dissenting,  that  the  town  of  Dartmouth  is  not  liable 
to  contribute  to  the  assessment  for  the  support  of  schools  in  the  municipality 
of  the  county  of  Halifax. 

Held,  also,  that  if  so  liable  a  writ  of  mandamus  could  not  issue  to  enforce 
the  payment  of  such  contribution  as  the  amount  of  the  same  would  be  uncer- 
tain and  difficult  to  be  ascertained. 
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Held,  also,  that  the  ratepayers  of  1886  could  not  bo  aRasBsed  for  school 
rates  leviable  in  previous  years. 

Held,  per  Uitchie,  C.J.,  dissenting;,  thav  only  the  city  of  Halifax  is  exempt 
from  such  contribution,  and  the  town  of  Dartmouth  is  liable. 

Dartmouth  v.  The  Queen. — xiv.  45. 

8.  To  compel  school  commissioners  to  carry  out  decision  of  Super- 

intendent of  Education.     40  V.  c.  22  s.  11  (Q.). 
See  EDUCATION.  3. 

9.  Quebec  Pharmacy  Act  (48  V.  c.  36  (Q.) — Registration  of  partner- 

ship. 

See  PARTNERSHIP,  8. 

10.  liellef  against  the  Crown — Petition  of  Right — Direct  relief. 

By  the  Ordnance  Vesting;  Act,  7  V.  c.  2,  the  Rideau  Canal,  and  the  lands 
and  works  belon^jing  thereto,  were  vested*  in  the  principal  officers  of  H.  M. 
Ordnance  in  Great  Britain,  and  by  s.  '29  it  was  enacl^ed  :  "  Provided  always, 
and  be  it  enacted  that  all  lands  taken  from'  private  owners  at  Bytown  under 
the  authority  of  the  Rideau  Canal  Act  for  the  use  of  the  canal,  whicli  have 
not  been  used  for  that  purpose,  be  restored  to  the  party  or  parties  from  whom 
the  same  were  taken."  The  appellant,  the  heir-at-law  of  William  McQueen, 
by  her  petition  of  right  sought  to  recover  from  the  Crown  90  acres  of  the  land 
originally  taken  by  Colonel  By,  but  not  used  for  the  purposes  of  the  canal,  or 
such  portion  thereof  as  still  remained  in  the  hands  of  the  Crown  and  an 
indemnity  for  the  value  of  such  portions  of  these  90  acres  as  had  been  sold  by 
the  Crown. 

Held,  per  Strong,  J. — A  petition  of  right  is  an  appropriate  remedy  for  the 
assertion  by  the  suppliant  of  any  title  to  relief  under  s.  29.  Where  it  is  within 
the  power  of  a  party  having  a  claim  against  the  Crown  of  such  a.  nature  as  the 
present  to  resort  to  a  petition  of  right,  a  mandamus  will  not  lie,  and  a  manda- 
mus will  never  under  any  circumstances  be  granted  where  direct  relief  is 
sought  against  the  Crown. 

HoQueen  v.  The  Queen.— xvi.  1. 

11.  Mandamus — Judgmenton  demurrer — Supreme  and  Exchequer 

Courts  Act,  s.  aJf.  ig),  28,  29  and  30. 

Interlocutory  judgments  upon  proceedings  for  and  upon  a  writ  of 
mandamus  are  not  appealable  to  the  Supreme  Court  under  s.  24  (g)  of  the 
Supreme  and  Exchequer  Courts  Act.  The  word  "  judgment  "  in  that  sub- 
•  section  meaiis  the  final  judgment  in  the  case. 

Strong  and  Patterson,  JJ.,  dissenting. 

Langevin  y.  Lea  CommisBaires  d'Ecole  de  St.  Marc— xviii.  599. 
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12.  To   municipality — AHseHHinent — Kin)iloyini!nt  of  phynician    by 

board  of  lieulth — Disini.s.sal— Fcn-m  of  reiiuMly. 

See  MUNICIPAL  CORPORATION,  14. 

13.  Superintondcnt  of  E<lucatioii — Powers — EstaVjli.shinent  of  new 

.scliool  district — Appeal — A])proval  of  throe  visitoi-s — 40  V. 
c.  22,  H.  11  (P.Q.)— R.  S.  Q..  Art.  20.5.5. 

Sfe  EDUCATION.  (5. 

14.  Municipal   corporation — Drainai;t!   of   lands — Injury  to  other 

lands  by — Remedy   for — Arbitration — Notice  of  action — 
R.  S.  0.  18«7,  c.  184— Ont.  Judicature  Act,  R.  S.  O.  1887,  c.  44. 
.SVe  MUNICIPAL  CORPORATION,  2(5, 

15.  Municipal  corporation — Draina<,'e  of  lands  non-completion  of 

works — Maintenance  and  repair — Notice — Ont.   Municipal 
Act,  R.  S.  O.  c.  184,  8.  583. 

See  MUNICIPAL  CORPORATION,  27. 

Mandatory. — Action  to  account — Curator  to  substitution — Necjoti- 
omm  gefitur. 

•  See  WILL,  21. 

Manslaughter — Indictment  for — Names  under  alias— No  evidence 
as  to  one  of — Variance  not  fatal. 

See  CRIMINAL  APPEAL.  12. 

Maritime  Court  of  Ontario. — Act  establishivg,  intra  vires. 

Held,  that  40  V.  c.  21,  establishing  a  court  of  maritime  jurisdiction  for  the 
Province  of  Ontario,  is  intni  virea  of  the  Dominion  Parliament. 

"  The  Plcton."— iv.  048. 

2.  Appeal  and  cross-appeal — Collision  with  anchor  of  a  vessel — 

Contrihxitory  negiujence — Damages,  apportionment  of. 

On  the  27th  April,  1880,  at  Port  K.,  on  Lake  Erie,  where  vessels  go  to 
load  timber,  staves,  etc.,  and  where  the  "  Erie  Belle,"  the  respondent's  vessel, 
was  in  the  habit  of  landing  and  taking  passengers,  the  "  M.  C.  Upper,"  the 
appellant's  vessel,  was  moored  at  the  west  side  of  the  dock,  and  had  her  anchor 
dropped  some  distance  out  in  continuation  of  the  direct  line  of  the  east  end  of  the 
wharf,  thus  bringing  her  cable  directly  across  the  end  of  the  wharf  from  east  to 
west,  and  without  buoying  the  same  or  taking  some  measure  to  inform  incoming 
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vessels  where  it  was.  The  "Erie  Belle  "  came  into  the  wharf  safely,  and  in 
hackinf^  out  from  the  wharf  she  came  in  contact  with  the  anchor  of  the  "  M. 
C.  Upper,"  making  a  hirf^e  hole  in  her  bottom.  On  a  petition  filed  by  the 
owner  of  the  "  Erie  Belle,"  in  the  Maritime  Court  of  Ontario,  to  recover  dama<;es 
done  to  his  vessel  by  the  schooner  "  M.  C.  Upper,"  the  judge  who  tried  the  case 
found,  on  the  evidence,  that  both  vessels  were  to  blame,  and  held  that  each 
should  pay  one-half  of  the  damage  sustained  by  the  "  Erie  Belle." 

On  appeal  by  owner  of  "  M.  C.  Upper  "  and  cross-appeal  by  owner  of  "  Erie 
Belle  "  to  the  Supreme  Court  of  Canada,  Held,  per  Ritchie,  C.J.,  and  Fouriiier 
and  Taschereau,  JJ.,  that  as  the  "  Erie  Belle,"  being  managed  with  care  and 
skill,  went  to  the  wharf  in  the  usual  way,  and  came  out  in  the  usual  way,  and  as 
the  "  M.  C.  Upper  "  had  wrongfully  and  negligently  placed  her  anchor  (as  much  a 
part  of  the  vessel  as  her  masts)  where  it  ought  not  to  have  been,  and  witliout 
indicating,  by  a  buoy  or  otherwise,  its  position  to  the  •'  Erie  Belle,"  the  owner  of 
the  "  Erie  Belle  "  was  entitled  to  full  compensation,  and  the  "  M.  C.  Upper  " 
should  pay  the  whole  of  the  damage. 

Per  Strong,  Henry  and  Gwynne,  JJ.,  that  the  "  M.  C.  Upper  "  had  a  right 
to  have  her  anchor  where  it  was,  and  that  it  was  not  in  the  line  by  wliich  tlie 
"  Erie  Belle  "  entered  and  by  which  she  could  have  backed  out ;  that  tlie  strain 
on  the  anchor  chain  when  the  crew  of  the  "  M.  C.  Upper"  were  hauling  on  it 
all  the  time  the  "  Erie  Belle  "  was  at  Port  K.  sufficiently  indicated  the  position 
of  the  anchor,  and  therefore  that  the  accident  happened  through  no  fault  or 
negligence  on  the  part  of  the  "M.  C.  Upper." 

Tlio  court  being  equally  divided,  tlie  appeal  and  cross-appeal  were 
disniissed  without  costs,  and  the  judgment  of  the  Maritime  Court  of  Ontario 
-.flirmed. 

McCallum  v.  Odette.  — vii.  3(5. 

3.  Jiirif^diction  of — Rev.  Stats.  Ont.  c.  138 — Collision — Negligence, 
cciasing  death — Action  in  rem  hy  mother  of  deceased  child 
— -Master  and  servant. 

The  appellant's  child,  a  minor,  was  killed  in  a  collision  between  two 
vessels  by  the  negligence  of  the  officers  in  charge  of  one  of  them,  "The 
Garland."  Petition  against  "The  Garland,"  libelled  under  the  Maritime 
Court  Act  at  the  port  of  Windsor,  on  behalf  of  the  appellant,  claiming  ^'2,000 
damages  suffered  by  her,  owing  to  the  death  of  her  son  and  servant,  caused 
by  the  negligence  of  the  officers  in  charge  of  said  "  Garland."  The  respon- 
dent intervened,  and  demurred  on  the  ground  that  the  petition  did  not  set 
forth  a  cause  of  action  against  "  The  Garland  "  within  the  jurisdiction  of  the 
court. 

Held,  Fournier  and  Taschereau,  JJ.,  dissenting,  that  the  Maritime  Court 
of  Ontario  has  no  jurisdiction  apart  from  Pi.  S.  O.  c.  128  (re-enacting  in  that 
Province  Lord  Campbell's  Act,  [)  A-  10  V.  c.  98),  in  an  action  for  personal 
injury  resulting  in  death,  and  therefore  the  appellant  had  no  Inctis  utandi,  not 
liaviug  brought  her  action  as  the  personal  representative  of  the  child. 
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Per  Fournier,  Taschereau,  Henry  and  Gwynne,  JJ.,  reversing  the  judg- 
ment of  the  Maritime  Court  of  Ontario,  that  Vice-Admiralty  Courts  in  British 
possessions  and  the  Maritime  Court  of  Ontario  have  whatever  jurisdiction  the 
Higli  Court  of  Admiralty  has  over  "  any  claim  lor  damages  done  by  any  ship, 
whether  to  person  or  to  property." 

Per  Fournier  and  Taschereau,  JJ.,  dissenting,  that  apart  from  and  inde- 
pendently of  c.  128,  Rev,  Stats.  Ont.,  the  Maritime  Court  of  Ontario  has 
jurisdiction  in  a  proceeding  in  rem  against  a  foreign  vessel  for  the  recovery 
of  damages  for  injuries  resulting  in  death  ;  that  the  appellant,  either  in  the 
capacity  of  parent  or  of  mistress,  was  entitled  to  claim  damages  for  the  loss  of 
her  son  or  servant. 

Monaghan  v.  Horn.— vii.  409. 

4.    Collision — ^^"aligevrr  -^.cmagea. 

Appeal  from  a  ji  ",  •'  of  the  judge  of  the  Maritime  Court  of  Ontario  at 
Sandwich  and  Windsor. 

The  suit  was  brought  by  the  owners  of  the  tug  "  Minnie  Morton  "  to 
recover  damages  occasioned  by  the  tug  being  run  into  by  and  getting  foul  with 
a  raft  in  tow  of  the  tug  "John  Owen."  The  collision  occurred  on  the  evening  of 
the  1st  October,  1881.  At  the  time  of  the  collision  the  "  Minnie  Morton,"  which 
had  been  during  that  and  the  preceding  day  acting  as  a  deck  for  divers,  who 
were  engaged  in  the  endeavour  to  doat  a  vessel  named  the  Swain,  then  grounded 
to  the  north  of  Bois  Blanc  Island,  in  the  Detroit  River,  was  tied  on  the  North 
side  of  the  Swain,  that  is  further  in  the  channel,  when  the  "  John  Owen  "  towing 
a  raft  of  logs  passed  down  the  river  to  the  eastward  of  the  same  island,  and  the 
tail  of  the  raft  collided  with  the  "  Minnie  Morton,"  and  carried  her  down  the 
river  where  she  sank,  and  could  not  afterwards  be  found.  The  Detroit  River 
is  divided  into  two  channels  by  Bois  Blanc  Island,  and  the  eastward  channel 
on  the  Canadian  side  is  used  for  towing  rafts  down  that  stream.  The 
petitioner  averred  that  the  master  and  crew  of  the  "  Owen  "  in  passing  the  point 
where  the  "  Morton  "  was  lying,  negligently  steered  the  "  Owen  "  nearer  to  the 
island  than  they  should  have  done  ;  that  the  "  Owen  "  on  account  of  the  size  of 
the  raft  was  unable  to  exercise  proper  control  over  it,  and  it  was  carried  by  the 
current  in  a  westerly  direction  against  the  "  Morton,"  and  that  the  slow  rate  of 
speed  at  which  the  "Owen  "  proceeded  in  passing,  either  from  the  inability  of 
the  tug,  or  through  the  negligence  of  the  master  and  crew  to  proceed  faster,  in 
conjunction  with  the  neglect  of  the  "  Owen  "  to  pursue  a  proper  course,  directly 
contributed  to  the  disaster  by  permitting  the  raft  to  approach  so  near  to  the 
"  Morton,"  and  with  an  insufficient  rate  of  speed  to  resist  the  action  of  the 
current. 

The  answer  denied  the  charge  of  negligence  ;  averred  that  the  tug  and  her 
raft  were  navigated  with  all  due  skill ;  that  the  "  Owen,"  after  having  passed 
Lime  Kiln  Crossing,  kept  as  near  to  the  easterly  bank  of  said  river  as  she 
could  be  kept  with  safety  ;  tliat  she  was  proceeding  with  as  much  speed  as  it 
was  practicable  to  maintain  ;  that  there  was  a  strong  north-easterly  wind,  and 
that  the  action  of  the  wind  caused  the  end  of  the  raft  to  be  thrown  toward  the 
upper  end  of  the  i-tland,  and  if  it  came  into  collision  with  the  "  Morton,"  the 
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8  ime  was  not  imputable  to  any  fault,  iiej^liaence  or  misconduct  on  the  part  of 
the  tug,  her  officers  and  crew. 

The  defendant  contended  that  there  is  a  great  deal  of  traffic  in  the  river, 
most  of  which  passes  to  the  eastward  of  tlie  island  referred  to ;  that  many  rafts 
in  every  year,  and  at  all  seasons,  are  towed  down  the  river,  and  such  rafts  vary 
in  size,  some  of  them  numberin}^,  accordin<?  to  the  evidence,  4,000,000  feet; 
that  these  rafts  necessarily  require  a  f^reat  deal  of  room,  in  fact  occupy  while 
passing  the  Bois  Blanc  Island,  nearly  all  the  space  of  the  stream  navigable  at 
this  point ;  that  the  "  Minnie  Morton,"  being  so  lying  in  the  channel,  was  at 
the  time  of  the  accident  without  any  lookout  or  watch  of  any  kind  ;  that  she 
had  not  any  light,  or  if  a  light,  that  it  was  not  of  a  sufficient  size  or  brightness, 
nor  ill  accordance  witli  the  statute  refjuirement  in  that  behalf,  and  that  the 
"  Minnie  Morton,"  lying  in  this  navigable  river,  not  in  a  harbour  nor  at  a 
wharf  or  dock,  ought  to  have  been  manned  so  as  to  have  easily  moved  out  of 
the  way  of  passing  vessels  or  rafts,  so  as  to  be  out  of  the  position  of  danger  to 
herself  in  which  she  was  lying  and  out  of  the  course  of  vessels  lawfully  navi- 
gating the  stream. 

The  Judge  of  tlie  Maritime  Court  pronounced  in  fa".-our  of  the  petitioners 
and  condemned  the  "  Owen  "  for  all  damages  sustained  by  the  petitioners  in 
consequence  of  the  collision  and  total  loss  of  the  "Morton,"  and  fixed  the 
damages  at  62,000. 

On  appeal  to  the  Supremo  Court  of  Canada,  Held,  that  tlie  finding  of  the 
judge  of  the  court  below  should  be  affirmed.     Gwynne,  J.,  dissenting. 

Appeal  dismissed  with  costs. 

Owen  Y.  Odette.— I'.ith  June,  1883. 

o.    Rule  of  Maritime  Court— Notice  of  appeal — Pronouncing  and 
entry  of  judgment — Time  for  appealing. 

.SV*-  APPliAL,  -27. 

6.    Collision — Daimigea — Pdvfy  in  fault — AvHvyring  sirjnals. 

The  owners  of  the  tug  "  B.H."  sued  the  owners  of  tlie  steam  propellor 
"  St.  M,"  for  damages  occasioned  by  the  tug  being  run  down  by  the  propellor 
in  the  Itiver  Detroit, 

Held,  reversing  the  judgment  of  the  Maritime  Court  of  Ontario,  that  as 
the  evidence  showed  the  master  of  the  tug  to  have  misunderstood  the  signals 
of  the  propellor,  and  to  luive  directed  his  vessel  on  the  wrong  course  when  the 
two  were  in  pro.ximity,  the  owners  of  the  propellor  were  not  liable  and  the 
petition  in  the  Maritime  Court  should  be  dismissed. 

Present:— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Taschereau  and 
Gwynne,  JJ. 

Robertson  y.  Wigle-  The  St.  Magnus.— March  10th,  1888. -xvi.  720. 
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7.    Salvage — Sjiecial    Contract — Action    hy   a.f/entf<   of    oivvprf* — 
Afjreeracnt  to  vianaga  ttuj  on  commission. 

This  was  a  proceeding  in  rem  a<{ain8t  the  appellant's  tug  the  "  Marion 
Teller  "  to  recover  remuneration  for  services  rendered  by  the  tug  "  F.  A.  Fol- 
der "  in  rescuing  the  former  when  stranded  on  the  shore  of  Lake  Erie. 

The  petition  states  that  the  master  of  the  "  Marion  Teller  "  engaged  the 
tug  "  F.  A.  Folger"  to  proceed  to  the  stranded  vessel  and  rescue  her,  which 
the  master  of  the  latter  tug  agreed  to  do,  and  after  working  at  her  for  some 
time,  the  "Folger  "  did  get  tlie  "  Teller  "  into  deep  water.  The  plaintiffs  who 
had  the  management  of  the  rescuing  tug  sued  in  their  own  names  for  salvage. 

The  claim  was  resisted  on  the  ground  that  the  plaintiffs  were  not  properly  , 
salvors  and  had  no  right  to  bring  the  action,  being  neither  owners  of  the  tug 
"Folger"  nor  master  nor  mariners  on  board  the  tug,  but  simply  agents  for  the 
owners  under  the  following  agreement : — 

"  It  is  hereby  agreed  between  John  Price,  merchant,  of  Port  Stanley,  of 
tlie  first  part,  and  Odette  and  Wherry,  merchants,  of  Windsor,  of  the  second 
pnrt,  as  follows,  viz. : 

"  The  party  of  the  first  part  agrees  to  place  his  tug  "  F.  A.  Folger  "  in 
charge  of  the  parties  of  the  second  part,  for  them  to  manage  for  the  season  of 
1886,  or  until  the  said  party  of  the  first  part  succeeds  in  selling  her  ; 

"  And  the  said  parties  of  the  second  part  agree  to  manage  the  said  tug 
"F.  A.  Folger"  and  secure  as  much  work  for  her  as  possible,  and  render 
monthly  statements  and  remittances,  leas  a  commission  of  5  per  cent.,  on  the 
gross  earnings. 

Windsor,  April  28th,  1886." 

It  was  further  contended,  that  if  the  plaintiffs  had  any  claim  another 
vessel  that  assisted  was  also  interested  and  should  be  joined,  and  further,  that 
the  rescue  was  effected  in  such  a  manner  as  to  disentitle  the  plaintiffs  to 
recover. 

The  Judge  of  the  Court  of  Vice-Admiralty  found  that  there  was  a  contract 
with  the  master  of  the  "  F.  A.  Folger"  to  pay  ten  dollars  an  hour  for  the  service 
and  gave  judgment  for  the  plaintiffs  on  that  basis.  In  addition  to  the  other 
objections  the  appellants  claimed  that  the  judgment  was  not  given  according 
to  the  principle  governing  salvage  claims,  but  that  the  award  should  have 
divided  the  money  among  all  the  persons  who  assisted  in  the  rescue. 

Held,  reversing  the  judgment  of  the  court  below,  that  the  plaintiffs  were 
not  entitled  to  recover. 

Per  Ritchie,  C.J. —  [after  stating  the  facts]  :  . 

There  can  be  no  doubt  it  is  perfectly  competent  for  salvors  instead  of 
leaving  the  amount  of  the  remuneration  to  be  determined  by  the  court,  to 
agree  with  the  master  of  the  vessel  in  distress  to  render  the  required  assistance 
for  a  specified  sum.  In  such  a  case  they  will  be  bound  by  the  contract  and  can 
claim  no  more  than  the  stipulated  amount.  But,  as  Dr.  Lushington  said 
in  the  case  of  the  "  True  Blue"  (2  W.  Rob.  170),  "  Now  I  entertain  no  doubt 
whatever  that  an  agreement  of  this  description  can  be  legally  made  between  a 
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master  of  a  vessel  in  distress  and  persons  affording  a  salvage  assistance  pro- 
vided there  be  a  clear  understanding  of  the  nature  of  the  agreement ;  that  it  is 
made  with  fairness  avJ  impartiality  to  all  concerned  ;  and  that  the  parties  to 
it  are  competent  to  form  a  judgment  as  to  the  obligations  to  which  they  are 
binding  themselves."  I  cannot  understand  on  what  principle  it  was  ordered 
and  adjudged  that  the  plaintiffs  do  recover  against  the  defendants  intervening 
the  sum  of  ^1,110  for  services  rendered  to  the  "  Marion  Teller"  together  with 
the  costs  of  this  action.  The  plaintiffs  rendered  no  services  whatever.  They 
were  the  mere  agents  of  the  owners  for  managing  the  tug,  receiving  a  commis- 
sion of  5  per  cent,  on  her  gross  earnmgs. 

The  salvage  services  rendered  were  by  the  captain  and  crew  of  the  tug 
"  F.  A.  Folger,"  who,  together  with  the  owner  of  the  said  tug  (which  plaintiffs 
clearly  were  not),  are  entitled  to  the  remuneration  to  be  awarded  for  such 
salvage  services,  and  the  suit  should  have  been  instituted  on  behalf  of  such 
owners,  master  and  crew  and  not  by  plaintiffs  on  their  own  behalf.  Assuming, 
however,  that  there  was  a  contract  which  the  court  should  recognize  and  act 
on  in  this  case  which,  under  the  evidence,  may  bo  doubtful,  there  is  no  pre- 
tence for  saying  there  was  any  such  contract  between  the  master  of  the 
"  Marion  Teller"  and  the  plaintiffs  as  would  entitle  them  to  the  ?1,110 
adjudged  to  them. 

Per  Henry,  J. — I  think  that,  on  two  grounds,  the  plaintiff  is  not  entitled 
to  recover.  In  the  first  place,  I  do  not  thuik  it  a  subject  of  salvage.  Here 
was  a  tug  that  got  on  a  sand  bar  ;  she  lay  there  eight  or  nine  days  in  no 
danger,  until  the  plaintiffs  tu^'  came  and  towed  her  off.  I  cannot  see,  under 
all  the  circumstances  that  the  party  agreeing  to  take  off  the  vessel,  can  recover 
salvage.  It  is  not  salvage  at  all.  Salvage  is  where  a  vessel  driven  on  shore 
is  saved.  Here  the  vessel  was  safe.  There  must  bo  sometliing  saved,  but 
here  it  was  mere  work  and  labour  done  and  performed. 

The  other  ground  is  that  the  contract  was  not  with  the  party  who  brings 
the  suit.  He  was  merely  the  agent  of  the  owners  and  was  to  get  a  commis- 
sion for  managing  the  tug. 

I  think  the  plaintiff  should  not  succeed  for  these  reasons  :  that  he  was 
not  the  party  who  ijerformerl  the  service,  nor  one  having  any  interest  in  the 
salving  tug.     The  appeal  should,  therefore,  be  allowed. 

Present:  Eitchie,  C.J.,  and  Strong,  Fournier,  Taschereau,  Henry  and 
Gwynne,  JJ. 

In  re  "The  Marion  Teller."— Clark  y.  Odette.— March  loth,  1888. 

8.    Towage  —Claim  for — Contract,  authority  to  mal-e. 

The  ''Athabasca,  Algoma  and  Alberta,"  steamships  belonging  to  the 
defendants,  and  brought  by  them  from  Glasgow  to  run  on  tlie  Upper  lakes, 
having  to  be  cut  in  two  to  be  taken  through  the  St.  Lawrence  Canals,  an 
arrangement  was  made  by  Mr.  Henry  Beatty  (the  person  who  was  to  manage 
the  vessels  for  the  defendants)  with  the  Dominion  Salvage  and  Wrecking 
Company,  that  this  company  should  furnish  certain  tugs  at  certain  specified 
rates  per  hour.  The  terms  were  contained  in  a  letter  from  the  company  to 
Mr.  Beatty,  in  which,  after  specifying  the  rates  per  hour  for  the  tugs,  and 


523 
Maritime  Court  of  Ontario — Continued. 

when  the  time  was  to  bej^in,  it  is  stated  as  follows :  "  The  company  to  furnish 
the  main  towing  hawser  free  of  charge  and  to  send  Capt.  John  Donnelly  to 
superintend  the  towing;  and  transportation  of  the  vessels,  and  to  use  his  best 
endeavours  to  successfully  complete  the  same,  but  in  case  you  should  require 
his  services  before  the  ordering  of  our  boats  or  after  their  discharge,  thun  this 
company  to  charge  ten  dollars  per  day  for  such  extra  services  rendered  by 
liim."  Nothing  is  stated  in  the  letter  as  to  the  place  from  or  to  which  the 
vessels  were  to  be  taken.  At  that  time  it  had  not  been  definitely  settled 
where  the  vessels  should  be  refitted.  Eventually  it  was  decided  to  join  the 
two  parts  of  the  vessels  at  Buffalo,  and  fix  them  up  at  Port  Colborne.  The 
two  parts  of  the  Athabasca  left  Montreal  in  tow  of  tugs  D.  S.  &  W.  Co.  in 
charge  of  Capt.  Donnelly.  After  passing  the  St.  Lawrence  Canals  the  two 
pieces  were  fastened  together  at  Prescott,  and  when  they  got  to  Kingston  they 
were  refastened  more  securely  and  started  for  Port  Dalhouaie. 

On  arriving  off  Port  Dalousie,  Capt.  Donnelly,  after  inquiring  whether 
there  v/as  any  telegraphic  messages  for  him,  and  finding  none,  entered  into  an 
arrangement  with  George  and  Robert  Ross,  (the  owners  of  the  tug  "  Bennett,") 
the  owners  of  the  tug  "  Aikens,"  and  James  Noble,  captain  of  tlie  tug 
"  Augusta,"  that  these  tugs  should  tow  the  two  sections  of  the  "  Athabasca  '' 
from  Port  Dalhousie  to  Port  Colborne,  and  that  the  owners  of  each  tug  should 
be  paid  at  the  rate  of  S4  per  hour  when  running,  and  ?8  an  hour  wlien  Ij'ing 
still.  The  "Athabasca  "  was  taken  to  Port  ("olborne  by  these  three  tugs  accor- 
dmgly. 

The  defendants  refusing  to  pay  the  claim  made  by  the  owners  of  the 
tugs  for  these  services,  proceedings  were  taken  in  the  Maritime  Court  for 
Ontario  against  the  steamship.  The  defendants  showed  that  before  Donnelly 
made  the  bargain,  Henry  Beatty,  the  general  manager  of  the  defendants' 
vessels,  had  entered  into  an  agreement  with  one  John  Cloy,  an  owner  of  tugs 
residing  at  Thorold,  to  take  one  or  more  of  the  vessels  (at  Beatty's  option) 
through  the  canal  at  a  price  much  less  than  that  agreed  to  be  paid  by  Don- 
nelly, and  they  contended  that  Donnelly  had  no  authority  to  make  any 
contract  for  the  towing  of  the  vessels  through  the  canal,  and  that  before  the 
plaintiffs  did  anything  under  the  contract  they  luul  notice  of  this  and  also  of 
the  bargain  with  Cloy  from  Beatty,  and  were  forbidden  to  take  the  vessel 
through  the  canal,  and  they  also  contended  that  at  the  time  the  plaintiffs  made 
the  agreement  with  Donnelly  they  were  aware  that  an  arrangement  had  been 
made  with  Cloy,  of  which  Donnelly  was  ignorant,  and  that  in  contracting 
with  Donnelly  under  the  circumstances  they  were  guilty  of  a  fraud. 

The  jMaritime  Court  for  Ontario  (Senkler,  J.)  gave  judgment  in  favour  of 
the  owners  of  the  tugs  for  the  amounts  claimed,  holding  that  Donnelly  had 
authority  to  make  the  contract  with  the  plaintiffs,  that  the  amounts  clain.ed 
were  reasonable,  and  that  the  defendants  having  had  the  benefit  of  the  work 
done,  they  should  pay  therefor, 

Upon  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  i>cr  Ritchie, 
C.J.,  and  Fournier  and  Gwynne,  JJ.,  that  the  appeals  should  be  dismissed 
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Henry  and  Taschereau,  JJ.,  liissentinj^  on  the  ground  that  the  authority  of 

Donnelly  to  make  the  contract  was  not  established. 

Present : — Ritchie,  C.  J.,  and  Fournier,  Henry,  Taschereau  and  Gwynne, 

JJ. 

C.  P.  R.  V.  Neelon.        )  „         AthabaBca."-lGth  Nov.,  1885. 
V.  Helliwell.    ) 

Marriage — Declarations  in  Act  of — Matrimonial  domicile — Civil 
status— Arts.  63,  65,  79,  80,  81,  83,  C.  C.  (P.Q.). 

See  DOMICILE,  2. 
DIVORCE. 

Marriage  Contract — Donation  in. 

See  DONATION. 

Married  Woman. 

See  HUSBAND  AND  WIFE. 
Master  of  Ship — Dismissal  of  l)y  company — Part  owner. 

See  CONTRACT,  6. 

Master  and  Servant — Right  of  action  for  loss  of  servant — By 
mother  for  death  of  child. 

See  MA.S  .TIME  COURT  OF  ONTARIO.  3. 

2.    Contract — Agreen.int  for  service — Arbitrary  right  of  disviissal 
— Exercise  of — Forfeiture  of  property. 

By  an  agreement  under  seal  between  M.,  the  inventor  of  a  certain 
machine,  and  McR.,  proprietor  of  patents  therefor,  M.  agreed  to  obtain 
patents  for  improvements  on  said  machine  and  assign  the  same  to  McR.,  who 
in  consideration  thereof  agreed  to  employ  M.  for  two  years  to  place  the 
patents  on  the  market,  paying  him  a  certain  sum  for  salary  and  expenses, 
and  giving  him  a  percentage  on  the  profits  made  by  the  sales.  M.  agreed  to 
devote  his  whole  time  to  the  business,  the  employer  having  the  right,  if  it  was 
not  successful,  to  cancel  the  agreement  at  any  time  after  the  expiration  of  six 
months  from  its  date  by  paying  M.  his  salary  arid  share  of  profits,  if  any,  to 
date  of  cancellation. 

By  one  clause  of  the  agreement  the  employer  was  to  be  the  absolute  judge 
of  the  manner  in  which  the  employed  performed  his  duties,  and  was  given  the 
right  to  dismiss  the  employed  at  any  time  for  incapacity  or  breach  of  duty, 
the  latter  in  such  case  to  have  his  salary  up  to  the  date  of  dismissal  but  to 
have  no  claim  whatever  against  his  employer. 

M.  was  summarily  dismissed  within  three  months  from  the  date  of  the 
agreement  for  alleged  incapacity  and  disobedience  to  orders. 
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Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario  and  of 
the  Divisional  Court,  that  the  agreement  gave  the  employer  the  right  at  any 
time  to  dismiss  M.  for  incapacity  or  breach  of  duty  without  notice,  and  with- 
out specifying  any  particular  act  calling  for  such  dismissal. 

Held,  per  Ritchie,  C.J.,  Fournier,  Taschereau  and  Patterson,  JJ.,  that 
such  dismissal  did  not  deprive  M.  of  his  claim  for  a  share  of  the  profits  of  the 
business. 

Per  Strong  and  Gwynne,  J  J.,  that  the  share  of  M.  in  the  profits  was  only 
a  part  of  his  remuneration  for  his  services  which  he  lost  by  being  dismissed 
equally  as  he  did  his  fixed  salary. 

McRae  v.  Marshall.— xix.  10. 

3.  Road   Co. — Collector  of   tolls — Negligence — Liability  of  com- 

pany. 

See  NEGLIGENCE,  37. 

4.  Defective  system  of  using  machinery — Injury  to  workman — 

Liability  of  master — Notice  to  master. 

F.  was  employed  in  a  sawmill  at  Vancouver,  (B.C.),  as  a  chainer,  and 
worked  on  a  rollway  which  is  the  portion  of  the  machinery  of  the  mill  along 
which  the  logs  are  brought  to  the  saw  carriage.  One  of  his  duties  was  to  put 
a  chain  under  the  log  and  roll  it  on  to  the  carriage,  and  while  doing  so  on  one 
occasion  a  log  rolled  down  the  rollway  and  against  one  behind  him  and  crushed 
him  against  the  carriage,  causing  severe  injuries,  for  which  he  brought  an 
action  against  W.  &  E.,  the  owners  of  the  mill. 

On  the  trial  it  was  shown  that  chock  blocks  were  used  to  check  the  log  in 
its  course  down  the  rollway,  which  had  a  slope  of  from  5  to  7  inches  in  its 
length  of  12  feet,  and  that  the  blocks  were  only  sufficient  to  hold  one  log.  The 
jury  found  that  the  accident  was  due  to  the  slope  of  the  rollway  and  defective 
chock  blocks  ;  that  F,  could  not  have  avoided  the  injury  by  exercise  of  proper 
care  and  skill  in  discharging  his  duties  ;  that  he  had  complained  of  the  chock 
blocks  to  the  proper  persons,  who  promised  to  m  ike  them  good  ;  that  W.  &  E., 
the  owners,  were  not  awire  of  the  defects,  but  that  W.,  the  manager  and  fore- 
man, should  have  taken  cognizance  of  the  matter  and  did  not  appear  to  have 
exercised  due  care ;  and  they  assessed  damages  to  F.  at  $5,000.  The  trial 
judge  reserved  judgment,  and  a  motion  was  afterwards  made  on  behalf  of  F. 
for  judgment  and  a  cross-motion  by  defendants  to  set  aside  the  findings  and 
for  a  non-suit.  Eventually  judgment  was  entered  against  W.  &  E.  for  the 
damages  assessed  which  was  sustained  by  the  Court  in  banc. 

Held,  affirming  the  decision  of  the  Supreme  Court  of  British  Columbia, 
that  the  employers  were  no  less  responsible  for  the  injuries  occasioned  to  F. 
by  the  defective  system  of  using  their  machinery  than  they  would  have  been 
for  a  defect  in  the  machinery  itself. 

Held,  further,  that  there  being  no  employers'  Liability  Act  in  force  in 
British  Columbia  when  the  injury  happened,  F.    was  not  precluded  from 
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obtainin({  compensation  by  failure  to  give  notice  to  his  employers  of  the  defect 
in  the  chock  blocks. 

Webster  v.  Foley.— 13th  December,  1892.— xxi.  580. 

Mechanics  Lien — Prior  Mortxjuge — Delay — Rev.  S.  0.  c.  J30, 

The  period  of  90  days  limited  by  the  2lBt  section  of  the  Mechanics'  Lien 
Act,  R.  S.  O.  c.  120,  for  the  commencement  of  proceedinKs  to  enfore  the  lien 
applies  to  an  action  or  proceeclinj^  against  a  mortt,'agee  or  other  person  claim- 
ing an  interest  in  the  lands,  and  that  whether  proceedings  have  or  have  not 
been  previously  taken  against  the  owner  within  the  90  days. 

The  plaintiffs,  assignees  of  a  mechanics'  lien,  brought  an  action  against 
tlie  owner  and  a  prior  mortgagee,  but  thpir  action  was  dismissed  as  against  the 
mortgagee  for  want  of  prosecution.  Having  succeeded  in  obtaining  a  judg- 
ment establishing  their  lien  against  the  owner,  they  brought  this  action  after 
the  lapse  of  more  than  90  days  from  filing  their  lien  to  obtain  declaration  of 
priority  over  the  prior  mortgagee  to  the  extent  that  the  work  increased  the 
selling  value  of  the  laud. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  the 
lien  had  ceased  to  exist  as  agaiust  the  mortgagee. 

(For  a  full  statement  of  the  facts  see  Bank  of  Montreal  v.  Haffner,  3  Ont. 
Rep.  181!  and  10  Ont.  App.  11.  592.) 
Appeal  dismissed  with  costs. 

Bank  of  Montreal  y.  Worswick.— 12th  May,  1885. 

2.    Materials  supplied   to   contractor — Payment    by  lyrotnissory 
note — 8iLspension  of  lien —  Waiver. 

E.  supplied  a  contractor  with  materials  for  building  a  house  for  W.  and 
took  the  contractor's  note  for  91,100  at  thirty  days  for  his  account.  The  note 
was  discounted  but  dishonoured  at  maturity,  and  E.  took  it  up  and  registered 
a  mechanic's  lien  against  the  property  of  W.  While  the  note  was  running,  W. 
paid  the  contractor  $500  and  afterwards,  but  when  was  uncertain,  §600  more. 
In  an  action  by  E.  to  enforce  his  lien : 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  British  Columbia, 
that  as  the  lien  was  suspended  during  the  currency  of  the  note  it  was 
absolutely  gone,  there  being  nothing  in  the  Lien  Act  to  show  that  it  could  be 
abandoned  for  a  time  only,  and  this  result  would  follow  even  if  part  of  the 
amount  only  had  been  paid  to  the  contractor. 

Edmonds  v.  Tiernan.— xxi.  406. 

Mediators  —  Submission  to — Award  —  Finality   of  —  Art.  1346, 
C.  C.  P. 

See  ARBITRATION  AND  AWARD,  24. 
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Mercantile  Agency — Responsible  for  false  information  when  sup- 
plied thruugh  culpable  negliirence,  inipruJeuce  or  want  of 
skill. 

See  DAMAGES,  57. 
LIBEL,  5. 

Merchants'  Shipping  Act,  1854  (Imp.) — Does  not  prevent  pro- 
perty in  ship  passinj^  to  assignee  under  Insoh  ent  Act,  1875. 

iice  INSOLVENCY,  13. 

Mesne  Profits — In  action  for  use  and  occupation. 
See  TENANTS  IN  COMMON. 

Mihtia  Act— Ji  V.  c.  40,s.  L'7—J6  V.  c.  46—4.2  V.  c.  Jo—Di^tiirh- 
ance  anticipated  or  likely  to  occur — Requisition  call  in;/  oat 
tnilitia — Sutficiencij  of  form  of — Suit  h>j  comma ui ling 
officer — Death  of  commanding  office^'  pending  suit — Right 
of  administratrix  to  continue  proceedings. 

The  Act,  31  V.  c.  40,  s.  27,  as  amended  by  36  V.  c.  46  and  42  V.  c.  35,  requires 
that  a  requisition  callin(<  out  the  mihtia  in  aid  of  the  civil  power  to  assist  in 
suppressing  a  riot,  etc.,  shall  be  signed  by  three  magistrates,  of  whom  the 
warden,  or  other  head  ofdcer  of  the  municipality  shall  be  one ;  and  that  it 
shall  express  on  its  face  "  the  actual  occurrence  of  a  riot,  distuAance  or 
emergency,  or  the  anticipation  thereof,  requiring  such  service." 

Held,  that  a  requisition  in  the  following  form  is  sufficient : — "  Charles  W. 
Hill,  Esq.,  Captain  No.  5  Company,  Cape  Breton,  Militia  :  Sir, — We,  in 
compliance  with  c.  46,  s.  '27  Dominion  Acts  of  1873.  it  having  been  represented 
to  us  that  a  disturbance  having  occurred  and  is  still  anticipated  at  Linj^an 
beyond  the  power  of  the  civil  power  to  suppress.  You  are  therefore  hereby 
ordered  to  proceed  with  your  militia  company  immediately  to  Lingan,  with 
their  arms  and  ammunition,  to  aid  the  civil  power  in  protecting  life  and 
property  and  restoring  peace  and  order,  and  to  remain  until  further  instructed. 
A.  J.  McDonald,  Warden;  B.  McDonald,  J.P. ;  J.  McNarish,  J.P. ;  Angus 
McNeil,  J.P." 

The  statute  also  provides  that  the  municipality  shall  pay  all  expenses  of 
the  service  of  the  inilitia  when  so  called  out,  and  in  case  of  refusal  that  an 
action  may  be  brought  by  the  officer  commanding  the  corps,  in  his  own  name, 
to  recover  the  amount  of  such  expenses. 

Held,  Strong,  J.,  dissenting,  that  where  the  commanding  officer  died 
pending  such  action  the  proceedings  could  be  continued  by  his  personal 
representative. 

Crewe-Read  v.  County  of  Cape  Breton. — xiv.  8. 
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Mines  and  Minerals — Minimi  lease — Application  for — Ri<jht  of 

entry — Conditions  2^ "'''(^^'^^'^^ — Confiiding  titles  to  land. 

Held,  afiirniinf;  the  judgment  of  the  court  below,  that  where  a  inininf; 
lease  is  obtained  over  private  lands  in  Nova  Scotia  the  lessees  must  obtain 
from  the  owners  of  the  land  permission  to  enter  either  by  special  agreement 
or  in  accordance  with  the  provisions  of  the  Mining  Act. 

Mining  leases  may  be  granted  in  all  districts  whether  proclaimed  or 
unproclaimed. 

A  mining  lease  is  not  invalid  because  it  includes  a  greater  number  of 
areas  than  is  provided  by  the  statute  (R.  B.  N.  S.  4th  ser.  c.  9),  such  provision 
being  only  directory  to  the  commissioner. 

The  issue  of  a  lease  cures  any  irregularities  in  the  application  for  r 
license  or  in  the  license  itself  in  the  absence  of  fraud  on  the  part  of  the 
licensee. 

Fielding  v.  Mott.— xiv.  254. 

2.  Public  Lands — Transfer  of  to  Dominion  of  Canada — Effect 
of — Precious  mct(ds — Claim  of  Dominion  Government  to — 
Provincial — B.  X.  A.  Act,  s.  D;i,  s-s.  5,  ss.  109  c(:  lJf.6 — 
J^7  V.  c.  U,  s.  2  (B.C). 

By  s.  11  of  the  Order  in  Council  passed  in  virtue  of  s.  146  of  the  B.  N.  A. 
Act,  under  which  British  Columbia  was  admitted  into  the  Union  it  was 
provided  as  follows  : — And  the  Government  of  British  Columbia  agree  to 
convey  to  the  Dominion  Government,  in  trust,  to  be  appropriated  in  such 
manner  as  the  Dominion  Governrnv,/  t  may  deem  advisable  in  furtherance  of 
the  construction  of  the  said  railway  (C.P.R.)  a  similav  axtent  of  public  lands 
along  the  line  of  railway  throughout  its  entire  length  in  British  Columbia, 
not  to  exceed  however  twenty  (20)  miles  on  each  side  of  the  said  line,  as  may 
be  appropriated  for  the  same  purpose  by  the  Dominion  Government  from  the 
public  lands  of  the  North-West  Territories  and  the  Province  of  Manitoba.  By 
47  V.  c.  14,  8.  2,  (B.C.),  it  was  enacted  as  follows  : — From  and  after  the  passing 
of  this  Act  there  shall  be,  and  there  is  hereby  granted  to  tlie  Dominion 
Government,  for  the  purpose  of  constructing  and  to  aid  in  the  construction  of 
the  portion  of  the  Canadian  Pacific  Railway  on  the  mainland  of  British 
Columbia,  in  trust,  to  be  appropriated  as  the  Dominion  Government  may 
deem  advisable,  the  public  lauds  along  the  line  of  railway  before  mentioned, 
wherever  it  may  be  finally  located  to  a  width  of  twenty  miles  on  each  side  of 
the  said  line,  as  provided  in  the  Order  in  Council,  s.  11,  admitting  tlie  Pro- 
vince of  British  Columbia  into  Confederation.  A  controversy  having  arisen 
in  respect  to  the  ownership  of  the  precious  metals  in  and  under  the  lands  so 
conveyed,  the  Exchequer  Court,  upon  consent  and  without  argument,  gave 
judgment  in  favour  of  the  Dominion  Government.  On  appeal  to  the  Supreme 
Court :  Held,  affirming  the  judgment  of  the  Exchequer  Court,  Fournier  and 
Henry,  JJ.,  dissenting,  that  under  the  order  in  council  admitting  British 
Columbia  into  Confederation  and  the  statutes  transferring  the  public  lauds 
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described  therein,  thu  precious  metals  in,  ui>on,  and  under  such  public  lands 
are  now  vested  in  the  Crown  as  represented  by  the  Dominion  Government. 

Attorney  General  of  British  Columbia  v.  Attorney  General  of  Canada. 

— xiv.  .S4o. 

['I'he  jud>;ment  in  this  case  was,  on  appeal  to  the  Privy  Council,  reversed. 
It  App.  Cases  'i'Jo.] 

3.  Interest  in  mine — Agreement  as  to — Partnership — Evidence. 

See  PARTNERSHIP,  7. 

4.  Lease  or  license  to  work  iron  ores — Construction  of  instrument 

— iS  Amie  c.  14,  s.  1. 
See  LEASE,  5. 

5.  Mining   lease — Covenants — Lialiility  to   pay  rent   or  royalty 

according  to  quantity  of  ore  found — Right  of  lessee  to  ter- 
minate lease, 

See  LEASE,  (5, 

0.  Agreement  between  two  persons  to  buy  mining  lands  on  spec- 
uhitioji — Renewal  of  airreemeut  from  time  to  time — Secret 
sale  by  one  partner — Relation  back  of  sale  to  date  of  original 
agreement. 

See  PARTNERSHIP,  11. 

7.    Lease  of  mining  riglits — Option  of  locating — Estoppel. 

See  ESTOPPEL,  13. 

Minor.— Sale  to  tutor — Prescription— Arts.  2243,  2253,  C.  0. 

See  TUTUR  AND  MINOR,  1. 

2.  Obligation  of — Loan  to  tutor  without  authority— Ratification — 

Use  of  money  for  benefit  of — Personal  remedy — Arts.  297, 
298,  C.  C. 

See  TUTOR  AND  MINOR,  i. 

3.  Commercial  or  joint  stock  company — Shares  held  "  in  trust  " 

for  minor— Sale  of —Tutor— Arts.  297,  298  &  299,  C.  C. 
See  TRUSTS  AND  TRUSTEES,  18. 

Mischievous  Animal — Injury  committed  by — Ownership — Sc'ieu' 
ter — Evidence  for  jury. 

W.  brouf^htan  action  for  injuries  to  her  daughter  committed  by  a  dogowned 
or  harboured  by  the  defoudant,  V.     The  defence  was  that  V.  did  not  own  the  dog, 

CAB.    I)UK— 31 
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and  had  no  kno\vIedf{o  tlmt  lio  was  vicious.  On  the  trial  it  was  shown  that  the 
ilog  was  formerly  owned  by  a  man  in  V.'s  employ,  who  lived  and  kept  the  dog  at 
V.'b  house.  When  this  man  went  away  from  the  place  he  left  the  do^  behind 
with  V.'s  son,  to  be  kept  until  sent  fur,  and  afterwards  the  dog  lived  at  the 
house,  j^oing  every  day  to  V.'s  place  of  business  witii  him  or  his  son,  who 
assisted  in  the  business.  The  savage  disposition  of  the  dog  on  two  occasions 
was  sworn  to,  V.  being  present  at  one  and  his  son  at  the  other.  V.  swore  that 
he  knew  nothing  about  the  dog  being  left  by  the  owner  with  his  son  until  he 
liuard  it  at  the  trial.  The  trial  judge  ordered  a  non-suit,  which  was  set  aside 
by  the  full  court,  and  a  new  trial  ordered. 

Held,  aflirming  the  judgment  of  the  court  below,  that  there  was  ample 
evidence  for  the  jury  that  V.  harboured  the  dog  with  knowledge  of  its  vicious 
propensities,  and  the  non-suit  was  rightly  set  aside. 

Present :— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Tascliereau,  Gwynne  and 
Patterson,  JJ. 

Yaughan  y.  Wood. -March  10,  1890.— xviii.  703. 

Misdirection — Application  for  policy  of   insurance — Answers  of 
applicant — Reasonably  fair  and  truthful. 
See  INSURANCE,  LIFE,  0. 

2.  In  not  subniittinfr  question  to  jury. 

See  INSURANCE,  MARINE,  21. 

3.  Direction  to  jury — Action  for  libel — Innuendoes — Withdrawal 

of  from  jury — Prejudice  to  defendant — Excessive  dania<5'e.s. 

See  LIBEL,  4. 

PRACTICE,  11. 

4.  Charge  to  jury — Refusal  to  instruct  juiy  as  to  what  constitutes 

fraud  under  Statute  of  Elizabeth — Taking-  accounts — New 
trial. 

See  PRACTICE,  20. 

5.  New  trial  ordered  by  court  below — Interference  with  order  for 

— 1\ 'igligence — Damage  by  fire — Hparh  arrester. 

On  the  trial  of  an  action  for  damages  for  the  destruction  of  a  barn  and  its 
contents  by  fire,  alleged  to  have  been  caused  by  negligence  of  defendants  in 
working  a  steam  engine  used  in  running  a  hay  press  in  front  of  said  barn,  the 
main  issue  was  as  to  the  sufficiency  of  a  spark  arrester  on  said  engine,  and  the 
learned  judge  directed  the  jury  that  "  if  there  was  no  spark  arrester  in  the 
engine  that  in  itself  would  be  negligence  for  which  defendants  would  be 
liable."  Plaintiff  obtained  a  verdict  which  was  set  aside  by  the  court  en  banc, 
and  a  new  trial  ordered  for  misdirection.  On  appeal  to  the  Supreme  Court  of 
Canada : 
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Misdirection— Continued. 

Held,  Htron^,  J.,  diHHcntin^,  that  tho  jiul^'o  misdirected  the  jury  in  tellin){ 
them  that  the  want  of  a  Hpaik  iirrcHter  was,  in  point  of  law,  noj^lixence  and 
such  direction  may  have  inllnenced  them  in  giving  their  verdict ;  therefore 
the  judgment  ordering  a  new  trial  should  not  be  interfered  with. 

Peers  v.  Elliott,  -xxi.  1<J. 

Misfeasor,  Joint — Judgment  obtained  against — Effect  of. 

See  PETITION  OF  RIGHT,  15. 
■      ■  PRACTICE,  43. 

Misrepresentation— By  co-obligor,  as  to  effect  of  bond. 

See  AGREEMENT,  11. 

2.  By  vendor  of  patent,  as  to  duration  of  right. 

See  PATENT  OF  INVENTION,  2. 

3.  By  promoters  of  company — False   statements   in  ]>rospectus — 

Fraudulent  concealment — Action  for  deceit. 

See  CORPORATIONS,  24. 

4.  Fraudulent,  as  to  security  given  in  payment  of  "oods. 

S,e  SALE  OF  GOODS,  14. 

•5.    Contract,  rescUsion  of — Fraud — Proof  of . 

A  party  wlio  seeks  to  set  aside  a  conveyance  of  land  executed  in  pursuance 
of  a  contract  of  sale,  for  misrepresentation  relating  to  a  matter  of  title,  is 
bound  to  establish  fraud  to  the  same  extent  and  degree  as  a  plaintiff  ni  an 
action  for  deceit. 

Bell  Y.  Macklln.-xv  576. 

Mitoyennete. — Common  wall. 

Held,  that  an  owner  of  property  adjoining  a  wall  cannot  make  it  common 
unless  he  first  pays  to  the  proprietor  the  part  he  wishes  to  render  common, 
and  half  the  value  of  the  ground  on  which  such  wall  is  built. 

Joyce  V.  Hart.— 1.  321. 

Monopoly — Telegraph  line — Contract  by  foreign  corporation  for 
— Exclusive  right  over  line  of  railway — Restraint  of  trade. 

See  CONTRACT,  36. 

CORPORATIONS,  43. 

"  More  or  Less  " — Effect  of — Lands  sold  by  the  acre. 

See  SALE  OF  LANDS,  22. 
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Mortgage — Agreement  to  postpone — Non-registration — Priority. 

In  1861,  W.  M.,  the  owner  of  real  estate,  created  a  mortgage  thereon  in 
favour  of  J.  T.  for  94,000.  In  1863  he  executed  a  subsequent  mortgage  in 
favour  of  J.  M.,  the  appellant,  to  secure  the  payment  of  $20,000  and  interest, 
which  was  duly  registered  on  the  dayiof  its  execution.  In  1866,  W.  M.  executed 
another  mortgage  to  the  respondent  C,  for  the  sum  of  54,000,  which  was 
intended  to  be  substituted  for  the  prior  mortgage  of  that  amount,  and  the 
money  obtained  thereon  was  applied  toward  the  payment  thereof,  and  J.  M. 
executed  an  agreement  under  seal — a  deed  poll — consenting  and  agreeing  that 
the  proposed  mortgage  to  respondent  C.  should  have  priority  over  his.  In 
1875,  J.  M.  assigned  his  mortgage  for  $20,000  to  the  Quebec  Bank,  without 
notice  to  the  bank  of  his  agreement,  to  secure  acceptances  on  wliich  he  was 
liable,  which  assignment  was  registered,  and  superseded  the  agreement,  which 
C.  had  neglected  to  register.  C.  filed  his  bill  against'  the  executors  of  W.  M., 
and  against  J.  M.  and  the  bank.  The  Court  of  Chancery  held  that  the 
respondent  was  uot  entitled  to  relief  upon  the  facts  as  shown,  and  dismissed 
the  bill.  The  Court  of  Appeal  affirmed  the  decree  as  to  all  the  defendants, 
except  as  to  J.  M.,  who  was  ordered  to  pay  off  the  respondent's  (plaintiff's) 
mortgage,  principal  and  interest,  but  without  costs.  J.  M.  thereupon  appealed 
to  the  Supreme  Court  of  Canada. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  Strong,  J.,  dissenting, 
that  as  appellant  could  not  justify  the  breach  of  his  agreement  in  favour  of  C, 
he  was  bound  both  at  law  and  in  equity  to  indemnify  C.  for  any  loss  he 
sustained  by  reason  of  such  breach. 

McDougall  Y.  Campbell.— vi.  502. 

2.  Limitatiovs — Statutes  of — C.  84,  s.  Jfi  and  c.  So,  ss.  1  &  G,  Con. 
Stats.  X.B. — Covenant  in  mortgage  deed — Payment  by  co- 
obligor. 

J.  H.  borrowed  |4,000  from  M.  C.  on  the  27th  September,  1850,  at  which 
date  J.  H.  &  J.  W.  gave  their  joint  and  several  bond  to  M.  C,  conditioned  for 
the  repayment  of  the  money  in  five  years,  with  interest  quarterly  in  the 
meantime.  At  the  same  time,  and  to  secure  the  payment  of  the  $4,000,  two 
separate  mortgages  were  given  :  one  by  J.  H.  and  wife  on  H.'s  wife's  property, 
and  one  by  J.  W.  and  wife  on  W.'s  property.  Neither  party  executed  the 
mortgage  of  the  other.  The  mortgage  from  J.  W.  contained  a  provision  that 
upon  repayment  of  the  sum  of  £1,000  and  interest,  according  to  the  condition 
of  the  bond,  by  J.  \V.  and  J.  H.,  or  either  of  them,  their,  or  either  of  their, 
heirs,  etc.,  then  said  mortgage  should  be  void;  a  similar  provision  being 
inserted  in  the  mortgage  from  -J.  H.  The  bond  and  mortgages  were  assigned 
to  L.  ft  ill.  (tlio  appellants)  in  1870,  and  the  principal  money  has  never  been 
paid.  J.  W.  died  in  1858,  and  by  hia  will  devised  all  his  residuary  real  estate, 
including  the  lands  and  premises  in  the  above-mentioned  mortgage,  to  G.  W. 
(one  of  the  respondents)  and  others.  J.  W. ,  in  his  lifetime,  was,  and  since 
his  death  the  respondents  have  been,  in  possession  of  the  premises  so  mort- 
gaged by  J.  W.  Neither  J.  W.,  nor  any  person  claiming  by,  through,  or  under 
him,  ever  paid  any  interest  on  said  bond  and  mortgage,  or  gave  any  acknow- 
ledgment in  writing  of  the  title  of  M.  C,  or  her  assigns.    J.  J.  H.,  the  co- 
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obligor,  paid  interest  on  the  bond  from  its  date  to  27th  March,  1870.  On  20th 
January,  1881,  under  Consolidated  Statutes  of  New  Brunswick,  c.  40,  a  suit  of 
foreclosure  and  sale  of  the  premises  inortf^aged  by  J.  W.  was  commenced  by 
tlie  appellants  in  the  Supreme  Court  of  New  Brunswick  in  equity,  and  the 
court  gave  judgment  for  the  rnspondents. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below,  Strong,  J.,  dissenting, — 1.  That  all  liability  of  J.  W.'s 
personal  representatives  and  of  his  heirs  and  devisees  to  any  action  whatever 
upon  the  bond  was  barred  by  ss.  1  it  G  of  c.  85  Consolidated  Statutes  of  New 
Brunswick,  alt.'iough  payment  by  a  co-obligor  would  have  maintained  the 
action  alive  in  its  integrity  under  the  English  Statute  3  <&  4  William  IV.  c.  42, 

2.  That  the  right  of  foreclosure  and  sale  of  the  lands  included  in  the  J. 
W.  mortgage  was  barred  by  the  Statute  of  Limitations  in  real  actions,  Cons. 
Stats.  (N.  15.),  c.  81,  s.  40. 

Fer  Gwynne,  J. — The  only  person  by  whom  a  payment  can  be  made,  or 
an  acknowledgment  in  writing  can  be  signed,  so  as  to  stay  the  currency  of  the 
Statute  of  Limitations  to  a  point  which,  being  reached,  frees  the  mortgaged 
lands  from  all  liability  under  the  mortgage,  must  be  either  tlie  original  party  to 
the  mortgage  contract,  that  is  to  say,  the  mortgagor,  or  3ome  person  in  privity 
of  estate  with  him,  or  the  agent  of  one  of  such  persons,  and  that  moneys  paid 
by  J.  H.  in  discharge  of  his  own  liability  had  none  of  the  characteristics  or 
quality  of  a  payment  made  under  the  liability  created  by  W.'s  mortgage. 

Lewin  v.  Wilson.— ix.  037. 

[The  case  was  appealed  to  the  Privy  Council  and  the  judgment  of  the 
Supreme  Court  reversed.     See  11  App.  Cases,  639.] 

3.  Mortgagee  of  vessel  who  assigns  as  collateral  security  has  au 

insurable  interest — Notice  of  abandonment  by. 

.SVe  INSURANCE,  MARINE,  5. 

4.  R.  S.  0.  c.  104- — Wrongfal  didressfor  mortgage  'money. 

A  mortgage  made  in  pursuance  of  the  Act  respecting  Short  Forms  of 
Mortgages,  II.  S.  O.  c.  104,  contained  the  clauses  mentioned  in  the  statute,  and 
among  the  rest  those  which  provided  that  the  moitgagees  on  default  of  pay- 
ment for  two  months,  might  on  one  month's  notice,  enter  on  and  lease  or  sell 
the  lands;  that  they  might  distrain  for  arrears  of  interest,  and  that  until 
default  of  payment,  the  mortgagors  should  have  quiet  possession.  In  addition 
to  the  statutory  clauses  the  mortgage  contained  the  following  provision  and 
variation  :  "  And  the  mortgagor  doth  release  to  the  company  all  his  claims 
upon  the  said  lands,  and  doth  attorn  to  and  become  tenant  at  will  to  the  com- 
pany, subject  to  the  said  proviso." 

Held,  per  Strong,  Fournier  and  Henry,  JJ.,  affirming  the  judgment  of  the 
Court  of  Appeal  for  Ontario,  Ritchie,  C.J.,  and  Taschereau  and  Gwynne,  JJ., 
contra,  that  upon  the  proper  construction  of  the  deed  there  wa«  no  reservation 
of  rent  entitling  the  mortgagees  to  claim  a  landlord's  right  as  against  aa 


534 

Mortgage — Cuntinwd, 

execution  creditor  of  a  year's  arrears  of  interest  on  their  niortgaj^e  before 
removal  of  ^,'oocls  on  morti»aHetl  premises  by  the  sheriff. 

The  court  beinj;  equally  diviileil  tlie  appeal  was  dismissed  without  costs. 

Trust  &  Loan  Company  y.  Lawrason.— x.  (579. 

5.  Of  shares. 

See  CORPORATIONS,  11. 

6.  Of  estale  tail— Statutory  discharge,  effect  of—R  S.  0.  c.  Ill, 

ss.  9  i(-  67. 

Held,  reversing  the  judgment  of  the  court  below,  Henry,  J.,  dissenting, 
that  the  execution  and  registration,  in  accordance  with  the  Revised  Statutes 
of  Ontario,  c.  Ill,  s.  07,  of  a  discharge  of  a  mortgage  in  fee  simple  made  by  a 
tenant  in  tail  reconveys  the  land  to  the  mortgagor  barred  of  the  entail. 

Lawlop  Y.  Lawlor.— X.  194. 

7.  By  railway  company  of  road.  ... 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  1. 

8.  Statute  of  frauds — Bdl  for  redemption — Absolute  deed — Parol 

evidence  to  show  that  it  was  to  take  effect  as  a  mortgage  held 
admissU>le — Evidence  of  plaintiff  itncorrohorated  insiifji,- 
cient—36  V.  c.  10  (0.). 

The  bill,  which  was  tiled  in  1870  by  the  children  and  heirs  at  law  of  Jesse 
W.  Rose,  alleged  that  the  deceased  had,  in  1801,  conveyed  certain  real  estate 
to  his  brother,  Isaac  Newton  Rose,  upon  the  expressed  trust  that  he  would 
advance  him  |1,000,  and  hold  the  property  as  security  for  the  repayment  of 
that  sum  with  interest ;  that  he  never  did  advance  that  sum ;  that  Jesse  W. 
Rose  died  in  1872  ;  that  Isaac  Newton  Rose  died  in  1874,  having  devised  this 
property  to  his  son  ;  that  the  trusts  upon  which  it  had  been  conveyed  had  been 
fulfilled ;  and  sought  an  account  of  Isaac  Newton  Rose's  dealings  therewith. 
The  defendant,  the  executor  and  executrix  of  Isaac  Newton  Rose,  set  up 
an  absolute  sale,  and  relied  on  the  Statute  of  Frauds  and  the  8tatute  of 
Limitations. 

The  evidence  will  be  found  set  out  fully  in  the  report  of  the  case  in  the 
court  below  {see  3  Out.  App.  R.  309) ;  part  of  such  evidence  consisted  of  the 
testimony  of  Colin  Henderson  Rose,  one  of  the  plaintiffs,  a  son  of  Jesse  W. 
Rose,  to  the  effect  that  his  father  being  in  difticulties  in  18()1,  Isaac  Newton 
Rose  told  him  (C.  H.  R.)  that  he  would  take  an  ast>ignment  of  the  property, 
pay  off  certain  mortgages  thereon,  advance  Jesse  W.  Rose  ^1,000  and  reconvey 
it  at  any  time. 

Proudfoot,  V. -C,  made  a  decree  directing  an  account,  and  allowing  tlie 
plaintiffs  to  redeem  the  lands  on  payment  of  the  amount  due  to  the  defendants 
in  respect  of  the  advances  made. 

The  Court  of  Appeal  for  Ontario  held  that  the  evidence  showed  the  traua- 
, .    .     action  to  be  a  sale,  and  reversed  the  decree,  Patterson,  J.  A.,  being  of  opinion 


535 

Mortgage — Continued. 

that  oral  evidence  was  not  admissible  to  vary  the  deed,  and  Burton,  J. A.,  being 
of  opinion  that  the  evidence  of  Colin  required  corroborution  under  3C  V.  c.  10, 
(O.).  Blake,  V.-C,  dissented,  holdinj^  that  parol  evidence  was  admissible, 
and  that  he  was  not  prepared  to  decide  against  the  judgment  of  the  V.-C.  in 
determining  the  weight  to  he  attached  to  the  evidence. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  parol  evidence  was 
admissible  to  show  that  the  absolute  conveyance  was  intended  to  take  effect  as 
a  mortgage,  but  the  judgment  of  the  court  below,  so  far  as  it  proceeded  upon 
the  ground  tluit  the  testimony  of  the  plaintiff,  Colin  Henderson  Rose,  required 
confirmation,  was  correct  and  ought  to  be  aftirmed. 

Appeal  dismissed  with  costs. 

Rose  Y.  Hickey. — 13  ]M;irch,  1880. 

9.  Deed  intended  to  operate  as — Purchase  for  value  ivithoui 
notice — Rerjistratlon  —  Mortgage  or  sale — ParcJatse  with 
Kjreement  to  resell — Amendment,  right  to  order,  under 
A.  J.  A.  (0.),  s.  60. 

The  plaintiff,  alleging  herself  to  be  the  owner  of  the  land  in  dispute,  filed 
her  bill  alleging  that  she  conveyed  the  said  lands  on  the  Slst  day  of  August, 
18(10,  to  one  James  McFarlane,  deceased,  by  a  deed  absolute  in  form,  but  which 
was  intended  to  be  a  security  only  for  the  repayment  of  the  sum  of  $500,  then 
advanced  by  McFarlane  to  her ;  that  subsequently  McFarlane,  by  deed 
absolute  in  form,  dated  the  13th  of  June,  1871,  conveyed  tlie  lands,  to  defend- 
ants Rose  and  McKenzie ;  that  Rose  and  McKenzie  had  at  the  time  of  the 
conveyance  to  them  notice  of  the  plaintiff's  rights ;  that  subsequently  and  on  tlie 
21st  of  June,  1872,  the  defendants  Rose  and  McKenzie  conveyed  the  lands,  by 
deed  absolute  in  form,  to  the  defendant  Thomas  liurke  ;  that  Burke  had,  before 
the  time  of  tlie  conveyance  to  him,  notice  of  tlie  plaintiff's  rights  ;  that  in  order 
to  secure  the  payment  of  part  of  liis  purcliase  money  to  the  dofeudants  Rose 
and  McKenzie,  Burke  mortg.  ',ed  tlie  lands  to  them  by  indenture  of  mortgage 
dated  the  Tith  day  of  July,  i872,  which  they  subsequently  assigned  to  one 
Watson  ;  and  she  prayed  that  it  might  be  declared  that  the  deed  to  McFarlane 
was  intended  to  operate  only  as  a  security  and  that  the  plaintiff  might  be  let 
in  to  redeem  the  lands ;  and  that  the  defendant  Burke  might  be  restrained 
from  cutting  timber  and  ordered  to  account  for  the  timber  cut ;  and  that  the 
defendants  might  bo  ordered  to  remove  the  mortgage  made  to  Rose  and 
McKenzie,  and  for  other  relief. 

By  their  answers,  the  defendants.  Rose,  McKenzie  and  Burko,  while 
admitting  that  the  conveyance  to  McFarlane  was  intended  only  to  operate  as  a 
security,  denied  that  they  had  any  notice  of  that  fact,  and  claimed  to  be 
entitled  to  hold  the  lands  as  purchasers  for  value  without  notice  of  the 
plaintiff's  claim. 

Tho  cause  was  heard  by  Spragge,  Chancellor,  before  whom  evidence  on  the 
part  of  the  plaintiff  and  dofenelanis  was  taken  on  tho  atl;  of  May,  1875.  Dur- 
ing the  progress  of  the  cause,  and  before  the  evidence  liad  all  been  adduced, 
and  before  any  argument  of  the  case,  an  application  was  made  to  his  Lordship, 
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on  behalf  of  the  defendant  Burke,  for  leave  to  file  a  supplemental  answer, 
setting  up  the  registry  laws  as  a  defence  to  the  plaintiff's  claim.  This  was 
refused,  and  a  decree  was  made  declarinf?  that  the  conveyance  to  McFarlane 
was  only  as  security  for  the  payment  of  the  ?500 ;  that  Rose  and  McKenzie 
bought  with  actual  knowledge  of  the  plaintiffs  claim,  and  that  Burke  bouf^ht 
from  them  with  actual  notice. 

Burke  then  appealed  to  the  Court  of  Appeal  for  Ontario,  which  court  held 
that  the  evidence  did  not  shew  that  Burke  had  actual  notice  of  the  plaintiff's 
claim  when  he  purchased,  that  the  amendment  should  have  been  allowed,  and 
that  the  Court  of  Appeal  had  power  then  to  allow  it  under  the  A.  J.  Act,  s.  50, 
but  as  it  would  not  be  proper  to  conclude  the  plaintifY  without  an  opportunity 
of  producing  further  evidence,  the  case  was  sent  down  for  another  hearing. 

Proudfoot,  V.-C,  dissented,  on  the  ground  that  the  permission  to  amend 
was  in  the  discretion  of  the  judge,  and  that  the  court  should  not  interfere  with 
his  decision.     Sec  McFarlane  v,  Peterkin,  4  Ont.  App.  R.  25. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  i>er  Gwynne,  J., 
(lelivering  the  judgment  of  the  court,  that  the  judgment  refusing  the  amend- 
ment was  properly  appealable  to  the  Court  of  Appeal  for  Ontario,  but  when 
that  court  had  made  an  order  allowing  the  amendment  in  the  exercise  of  its 
discretionary  power,  it  might  be  doubted  whether  the  Supreme  Court  had 
jurisdiction  to  entertain  an  appeal  from  such  order.  Assuming  the  Supreme 
Court  to  have  such  jurisdiction,  it  should  be  chary  in  exercising  it,  lest  by  so 
doing  It  should  injuriously  fetter  the  very  extensive  discretion  in  matters  of 
amendment  with  which  the  Legislature  of  Ontario  had  thought  fit  to  invest 
all  courts  in  that  province. 

The  doctrine  that  where  a  purchaser  without  notice  has  paid  a  portion  of 
the  purchase  money  and  has  given  a  mortgage  for  the  balance,  arid  before  pay- 
ment of  this  mortgage  becomes  affected  with  notice  of  an  equitable  title  in 
plaintiff,  who  subsequently  tiles  a  bill  to  set  aside  the  sale,  the  purchaser  shall 
be  entitled  to  no  relief  or  consideration  whatever  in  a  court  administering 
ccjuity  in  respect  of  the  purchase  money  paid  before  he  became  affected  with 
notice,  was  questioned  in  Totten  v.  Dour/las,  18  Grant,  352,  and  the  assertion 
of  it  in  this  case  for  the  purpose  of  supporting  the  decree  was  also  a  reason  for 
afiirming  the  allowance  of  the  amendment.  These  claims  of  transfers  of  the 
legal  estate  to  relations  upon  an  alleged  verbal  promise  to  hold  as  a  mortgage 
subject  to  redemption,  or  to  recovery  upon  repayment  of  a  sum  of  money, 
ought  to  be  scrutinized  with  the  utmost  jealousy,  but  more  especially  when 
the  rights  of  third  persons  who  have  paid  large  suma  of  money  to  the  apparent 
owners  upon  the  faith  of  their  title  beirtg  good  are  brought  in  question,  and  it 
might  prove  promotive  of  the  ends  of  justice  that  the  allowance  of  the  pro- 
posed amendment  would  give  further  opportunity  for  the  consideration  of  this 
point. 

Further,  the  decree  took  no  notice  of  tlie  interests  of  Watson,  the  assignee 
of  the  mortgage,  who  could  not  be  deprived  of  the  estate  by  anything  done  in 
the  suit  as  constituted. 

Per  Ritchie,  C.J.,  dissenting. — The  Supreme  Court  should  determine 
whether  or  not  the  Chancellor  was  right  in  his  opinion  that  the  amendment 
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refused  by  him,  and  directed  by  the  Court  of  Appeal,  would  not  on  the  facts  as 
proved  be  of  any  avail  to  the  defendants  if  it  had  been  ou  the  record  at  the 
time  of  his  decision;  and  if  not  the  amendment  should  not  have  been  allowed 
by  the  Court  of  Appeal,  but  the  judgment  of  the  Chancellor  should  have  been 
affirmed . 

Appeal  dismissed  with  costs,  Ritchie,  C.J.,  and  Henry,  J.,  dissenting. — 
21st  June,  1880. 

The  defendant  Burke  subsequently  put  in  a  supplemental  answer  denying 
notice  of  the  plaintiffs  claim,  and  claiming  the  protection  of  the  registry  laws, 
and  that  he  was  a  purchaser  for  value  without  notice.  The  case  was  again 
brought  on  for  the  examination  of  witnesses  and  hearing,  on  31st  March,  1881, 
before  Spragge,  C,  who  held  that  the  defendant  had  notice  of  the  plaintiff's 
claim  at  the  time  he  purchased,  and  was  not  a  bona  fule  purcliaser  for  value 
without  notice. 

On  appeal  to  the  Court  of  Appeal  for  Ontario  that  court  was  equally  divided. 
See  sub  nomine  McFarlane  v.  Peterkin,  9  Ont.  App.  R.  429. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Gwynne,  J.,  dissenting, 
that  the  redeemable  character  of  the  transaction  being  admitted  on  the  plead- 
ings, was  not  open  to  discussion.  The  only  point  to  consider  was  whether  the 
learned  Chancellor  was  wrong  in  finding  as  matter  of  fact  that  the  defendants 
had  actual  notice.  If  they  had  actual  notice  this  would  defeat  the  registered 
title.  The  court  being  unable  to  say  the  learned  Chancellor  was  wrong, 
thought  the  appeal  should  be  dismissed. 

Per  Gwynne,  J.,  dissenting,  that  the  transaction  was  a  sale  of  the  land  to 
McFarlane,  and  the  evidence  only  established  that  McFarlane  verbally  and 
voluntarily,  and  so  in  a  manner  not  binding  upon  him,  promised  James  Peter- 
kin,  who  acted  as  plaintiff's  agent,  and  whom  McFarlane  regarded  as  selling 
the  land  although  the  deed  was  made  by  the  plaintiff,  that  he  might  re-pur- 
chase the  land,  and  that  he  (McFarlane)  would  resell  and  reconvey  it  to  him 
upon  reijayment  of  the  sum  of  $500  at  any  time  during  his  (McFarlane's) 
lifetime ;  and  further,  that  there  was  no  evidence  establishing  any  notice 
whatever  binding  upon  the  defendant  Burke,  or  which  could  have  any  effect  to 
defeat  his  purchase.    Appeal  dismissed  with  costs. 

Rose  Y.  Peterkin.— 12th  January,  1885. — xiii.  G77, 

10.  Assignment  of  mortgages  as  collateral  security — Duty  of 
Assignee  as  to  collecting — Bond,  action  on — Equitable 
2)lea — Transfer  of  action  to  Court  of  Chancery  under 
Administration  of  Justice  Act,  (0.). 

Action  on  a  bond  conditioned  to  pay  the  sum  of  £18,250  on  1st  July,  1863, 
with  interest  at  six  per  cent,  half  yearly  in  advance.  Plea  upon  equitable 
grounds,  in  substance,  that  before  the  making  of  the  bond  the  plaintiffs  through 
the  late  John  Hillyard  Cameron,  their  trustee  and  manager,  agreed  to  advance 
to  defendants  the  sum  of  £18,250  by  transferring  to  them  certain  sterling 
debentures  of  the  town  of  St.  Catharines  to  that  amount,  for  which  the  defen- 
dants should  give  to  the  plaintiffs  good  mortgages  upon  real  estate  to  be 
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approved  by  plaintiff's  said  manager,  and  that  in  the  meantime  the  defendants 
should  execute  said  bond,  but  that  the  debentures  should  only  bo  handed  over 
to  the  defendants  as  and  when  such  approved  niort>»af,'es  should  be  delivered  to 
the  plaintiffs  ;  that  defendants  assigned  certain  mortf^afjes  and  executed  others 
upon  their  own  real  estate,  which,  were  accepted  and  approved  by  plaintiff's 
manaf^er,  who  handed  over  debentures  amounting;  at  their  par  value  to  iil4,000 
stg. ;  tiiat  plaintiffs  realized  upon  some,  if  not  all,  the  mortgaj^es,  and  defen- 
dants also  paid  large  suras  on  account  and  defendants  believed  their  bond  was 
fully  paid,  but  had  received  no  account,  and  as  the  payments  were  numerous 
and  extended  over  many  years  and  the  accounts  were  complicated,  they  prayed 
that  the  suit  should  be  transferred  under  the  Admn.  of  Justice  Act  to  the 
Court  of  Chancery  and  the  accounts  there  taken.  The  case  was  transferred 
to  the  Court  of  Chancery,  whore  witli  the  consent  of  the  parties,  a  decree  was 
made  referring  it  to  the  Master  to  take  the  account  between  the  parties.  The 
Master  made  his  report  and  the  defendants  appealed  therefrom  on  three 
grounds : — 

1.  Because  the  Master  had  not  charged  the  plaintiffs  with  the  amount  of 
a  draft  for  $1,097  with  interest. 

2.  Because  the  Master  ought  to  have  charged  the  plaintiffs  with  the 
difference  between  £2,000  in  sterling  debentures  and  $8,000  currency,  the 
amount  due  on  a  mortgage,  referred  to  as  the  Ross  mortgage. 

3.  Because  the  Master  ought  to  have  charged  plaintiffs  with  interest  on 
$6,484  (the  amount  of  a  mortgage  given  by  one  McQueen  and  assigned  to  the 
plaintiffs)  from  10th  August,  185'J. 

The  first  ground  of  appeal  turned  entirely  on  the  weight  to  be  given  to 
the  evidence  on  one  side  or  the  other  respecting  tlie  draft  in  question,  which 
the  plaintiffs  contended  was  an  accommodation  draft  given  by  one  of  the 
defendants  to  their  manager,  the  defendants  alleging  that  it  was  given  in 
payment  of  an  instalment  of  interest.  Proudfoot,  V.-C,  allowed  the  appeal 
on  this  ground  and  his  judgment  was  upheld  by  both  the  (^ourt  of  Appeal  and 
the  Supreme  Court  of  Canada. 

As  to  the  second  ground  of  the  ap))eal,  it  appeared  tliat  among  the  mort- 
gages assigned  to  the  plaintiffs  was  one  for  $l),481,  bearing  interest  at  IJ  per 
cent.,  executed  by  one  McQueen  upon  certain  land  sold  to  him  by  one  of  the 
defendants  to  secure  the  balance  of  purchase  money.  The  hind  was  subject  to 
a  mortgage  for  $8,000,  called  the  "  Ross  Trust  Mortgage,"  and,  at  the  time  of 
the  sale  to  McQueen,  it  was  agreed  the  defendants  shouUl  pay  off  this  prior 
mortgage.  At  the  time  of  the  assignment  of  the  mortgage  to  the  plaintiffs 
tiity  were  informed  of  this  agreement,  and  to  secure  the  plaintiffs,  their 
manager  retained  two  of  the  sterling  debentures  amounting  to  i;2,000  to  pay 
this  mortgage  for  $8,000.  The  defendants  claimed  that  the  plaintiffs  were 
responsible  for  the  application  of  the  $8,000  out  of  the  proceeds  of  the  deben- 
tures from  the  Dth  IMarch,  18G0,  the  date  of  the  assigmnent  of  the  mortgage, 
or  that  they  should  only  be  charged  with  $8,000  of  the  £2,000  sterling.  The 
plaintiffs  contended  that  nothing  should  be  allowed,  because  their  manager  was 
also  the  manager  of  the  Ross  estate,  and  that  the  defendants  consented  to  his 
retaining  the  two  debentures  in  his  character  as  agent  of  the  Ross  estate  to  be 
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aiiplied  in  satiafactiou  of  tlie  Ross  mortj,'age,  which  waa  not  satisfied  until 
1875. 

Proudfoot,  V.-C,  Held,  that  the  oiiun  lay  ui)on  tlio  plaintiffs  to  establish 
clearly  that  the  debentures  passed  from  them  to  the  defendants,  and  were  held 
by  Cameron  as  aj^ont  of  the  lloss  trust  and  not  as  their  aj^ent,  and  as  the  evi- 
dence was  insufficient  to  support  this  contention  the  plaintiffs  should  bear  the 
loss. 

This  holding;  was  also  upheld  by  both  the  Court  of  Appeal  and  the 
Supreme  Court  of  Canada. 

As  to  the  third  ground  of  appeal — although  the  plaintiffs  took  procoedings 
on  tlie  McQueen  mortgage,  the  suit  was  conducted  in  such  a  dilatory-  manner 
that  the  final  order  of  foreclosure  was  not  obtained  till '2nd  April,  187'',  and  the 
property  was  then  sold  by  plaintiffs  to  McQueen  at  a  price  much  less  than  the 
principal  and  interest  upon  the  original  mortgage  amounted  to. 

Proudfoot,  V.-C,  Held,  that  the  defendants  were  no(.  merely  in  the  position 
of  siirtities  for  tlio  asnigiied  mortgages,  who  could  not  make  the  plaintiffs 
liable  for  mere  delay  in  proceeding  upon  the  mortgages,  but  that  when  niort- 
'  gages,  or  judgments,  or  securities  of  these  kinds  are  assigned,  the  assignees  are 
affected  with  a  trust  in  regard  to  them,  wliioh  imposes  upon  them  the  duty  of 
diligence  in  tlioir  management;  the  assignment  removing  tlie  property  from 
the  control  of  the  debtor,  and  placing  it  within  the  control  of  the  creditor,  im- 
poses upon  him  the  duty  of  using  proi)er  exertions  to  render  it  effectual  for  tho 
purpose  for  which  it  was  assigned.  Tho  plaintiffs  were  therefore  liable  for  not> 
having  collected  the  interest  in  question  ;  it  having  been  lost  l>y  the  wrongful 
act  of  themselves,  or  their  manager,  for  whose  conduct  they  were  ros[)onsible. 

Tho  Court  of  Appeal  and  the  Supremo  Court  of    Canada  aflirmed  tho 
judgment  of  Proudfoot,  Y.-C. 
Appeal  dismissed  with  costs. 
The  Synod  of  the  Diocese  of  Toronto  y.  Da  Blaqulere.— l'2th  Feb.  1S81. 

11.  Agreement  in  general  terms  to  give  a  mortgage  in  part  pay- 

ment of  purcliase  money  is  not  complied  with  by  as.signing 
a  second  morto-ao-e. 

See  SALE  OF  LANDS,  11. 

12.  Foreclosure  of  mortgage — Sale  of  land  under — Rigid  to  sue 

for  residue  of  debt — Prohibition. 

The  testator,  Michael  Kearney,  jr.,  had  given  to  tho  plaintiff  a  mortgage 
on  certain  lands  to  secure  tlie  payment  of  some  17,000  due  to  the  plaintiff, 
and  had  also  given  to  the  plaintiff  a  bond  conditioned  for  the  due  payment  of 
said  debt  according  to  the  terms  of  the  said  mortgage.  The  mortgagor  mado 
default  in  payment  of  the  said  money,  and  the  mortgage  was  foreclosed,  and 
the  mortgaged  premises  were  sold  by  the  sheriff,  according  to  the  usual  prac- 
tice, and  bought  in  by  the  plaintiff  for  ?4,000.  The  sheriffs  report  of  the 
proceedings  under  the  decree  of  foreclosure  and  the  sale  of  saiil   land  and 
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application  of  tho  proceeila,  was  duly  conflrmed  by  the  court,  and  there  being 
atill  some  ?:i,0  )0  due  the  phiintiff,  lie  brouj^lit  this  action  on  tho  bond.  The 
special  case  admitted  that  tiie  procpedin^js  in  tlie  foreclosure  suit  were  regular 
in  every  respect,  and  also  that  the  plaintiff  hud  since  the  said  sale  conveyed 
the  lands  in  (juestion  to  a  third  party.  The  defendant  applied  for  a  writ  of 
prohibition  to  I'ectrain  the  plaintiff  from  proceeding  with  the  action,  claiming 
that  such  action  opened  up  the  foreclosure,  and  the  plaintiff,  not  being  in  a 
position  to  re-convey  the  mortgaged  premises  to  the  defendant,  or  the  heirs  of 
the  mortgagor,  his  remedy  on  the  bond  was  barred. 

The  Supreme  Court  of  Nova  Scotia  held  that  the  English  rule  did  not 
apply,  as  the  practice  was  different  in  Nova  Scotia,  the  sale  of  the  mortgaged 
lands"  not  being  the  act  of  the  mortgagee  but  of  the  court,  and  refused  the  writ. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  af^rming  the  jud);ment 
of  the  court  below,  that  the  mortgagee  was  not  prohibited  from  proceeding  on 
the  bond  to  recover  the  residue  of  his  debt. 

Appeal  dismissed  with  costs. 

Chisholm  y.  Kenny.— 10th  February,  1885. 

13.  Of  interest  in  ship. 

See  INSOLVENCY,  13. 

14.  Meclianic's  lien  as  against  prior  mortgagee. 

See  MECHANICS  LIEN. 

15.  Assignment  of  equity  of  redemption  in  trust — Reconveyance 

— Foreclosure  againist  trustee — Subsequent  sale — Power  of 
sale,  exercise  of,  by  deed  after  foreclosure. 

Kelly  gave  a  mortgage  of  leasehold  premises  to  respondents,  with  covenant 
authorizing  them  to  sell  on  default,  with  or  without  notice  to  the  mortgagor, 
and  at  either  public  or  private  sale.  The  mortgage  conveyed  the  unexpired 
portion  of  the  current  term  and  "every  renewed  term."  Afterwards  Kelly 
conveyed  the  equity  of  redemption  in  the  mortgaged  premises  to  one  O.'S.,  in 
trust,  to  carry  out  certain  negotiations,  and  left  the  country.  During  his 
absence  the  lease  of  the  ground  expired,  and  it  was  renewed  in  the  name  of 
O.'S.  Default  having  been  made  in  payment  of  interest  under  the  mortgage, 
a  suit  was  brought  against  O.'S.  for  foreclosure,  prior  to  which  O.'S.,  having 
been  threatened  with  such  suit,  reconveyed  equity  of  redemption  to  Kelly,  but 
deed  was  never  delivered.  O.'S.  then  tiled  an  answer  and  disclaimer  of  inter- 
est in  said  suit,  which  he  afterwards  withdrew  and  consented  to  a  decree,  and 
the  mortgagees  subsequently  sold  the  mortgaged  premises  to  the  defendant 
Damer  for  a  sum  less  than  the  amount  due  ou  the  mortgage  ;  the  deed  to 
Damer  recited  the  proceedings  in  foreclosure  and  purported  to  be  made  under 
the  decree. 

Kelly  brought  suit  to  have  the  decree  of  foreclosure  opened  and  cancelled, 
the  deed  to  Damer  set  aside,  and  to  be  allowed  to  come  in  and  redeem  the 
premises. 
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Held,  affirmiiij^  the  jndnment  of  the  Court  of  Appoul  (11  Out.  A[)p.  R,  iViO) 
Strong?  and  Henry,  JJ.,  (iisfienting,  that  even  it  the  decree  of  forecloBuro  were 
improperly  obtained,  and  consequently  void,  yet  the  sale  to  Darner  was  a  pro- 
per exorcise  of  the  power  of  sale  in  the  mort^aKe  and  should  be  sustained,  and 
that  it  passed  the  renewed  term  which  was  included  in  the  mortgage. 

Appeal  dismissed  with  costs, 

Kelly  v.  Imperial  Loan  Ins.  Co. — KUh  Nov.,  1885.— xi.  516. 

IG.  Foreclosure  and  sale — Pitrchtifte  by  mortgagee — Right  foredeerii 
— Htatuie  of  limitations — R.  S.  Out.  c.  108,  s.  10 — Trustee 
for  sale — Acquiescence. 

In  a  foreclosure  suit  against  the  heirs  of  a  deceased  mortagor,  who  were 
all  infants,  a  decree  was  made  ordering,'  a  eale ;  the  lands  were  sold  pursuant 
to  the  decree  and  purchased  by  J.  11.,  acting'  for  and  in  collusion  with  the 
mortf^ai^ee,  who  had  not  received  permission  from  the  court  to  bid  ;  J.  H.,  im- 
mediately after  receiving  his  deed,  conveyed  to  the  mortgagee,  wlio  thereupon 
took  possession  of  tlie  lands  and  thenceforth  dealt  with  them  as  the  absolute 
owner  thereof ;  by  subsequent  devises  and  conveyances  the  lands  became  vested 
in  the  defendant  M.  H.,  who  sold  them  to  the  defendant  L.,  a  bond  fide  pur- 
chaser, without  notice,  taking  a  mortgage  for  the  purchase  money.  In  a  suit 
to  redeem  the  said  lands  brought  by  the  heirs  cf  the  mortgagor  some  eighteen 
years  after  the  sale  and  more  than  five  years  after  some  of  the  heirs  had 
become  of  age  {Hee  9  Ont.  App.  R.  537), 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  that  the  suit  beinj? 
one  impeaching  a  purchase  by  a  trustee  for  sale  the  statute  of  limitations  had 
no  application,  and  that,  as  the  defendants  and  those  under  whom  they  claim- 
ed had  never  been  in  posseasion  in  the  character  of  mortgagees,  tlie  plaintif  s 
were  not  barred  by  the  provisions  of  R.  S.  O.  c.  108  s.  19,  and  that  the  plain- 
tiffs were  consequently  entitled  to  a  lien  upon  the  mortgage  for  purchase 
money  given  by  L. 

Held,  also,  that  as  it  appeared  that  the  plaintiffs  were  not  aware  of  the 
fraudulent  character  of  the  sale  until  just  before  commencing  their  suit,  thty 
could  not  be  said  to  acquiesce  in  the  possession  of  the  defendants. 

Faulds  Y.  Harper. — xi.  G39. 

17.  Assignment  of  mortgage — Purchase  of  equity  of  redemption 
by  sub-mortgagee — Sale  of  same  by  him  —  Liability  /a 
account. 

The  assignee  of  a  mortgage  obtained  a  release  of  the  equity  of  redemption 
which  he  sold  for  a  sum  considerably  in  excess  of  his  claim  against  the 
assignor.  In  a  suit  to  foreclose  the  latters  interest, — Held,  reversing  the 
judgment  of  the  Court  of  Appeal  and  restoring  that  of  the  Common  Pleas 
Division,  that  he  was  bound  to  account  for  the  proceeds  of  such  sale. 

McLean  y.  Wilkins.— xiv.  22. 
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18.  will — Dec'iHee  under — Morff/nfjc  hy  testator — Foreclosure  of — 
Suit  to  sell  real  estate  Jor  pdi/iiiei^t  of  dehts — Decree  t'luler — 
Conreijd  lice  h>i  /ni  rclufser  of  sole  under  decree  —Assiifnnient 
of  niortfjdi/e — Stilt ute  confvruuuij  title — J  Geo.  II.  c.  7,{Im2t.) 
—21  S.N.  S.  4th  ser.  c.  J(J,  «.  4?. 

A.  M.  (lied  in  1838  and  by  his  will  left  certain  real  estate  to  hiw  wife, 
^I.  M.,  for  lier  life,  anil  after  licr  death  to  their  children.  At  tlio  tinio  of  his 
deatli  there  were  two  small  mort'^af,'e9  on  tlie  said  real  estate  to  one  II.  1".  T. 
which  were  subsequently  foreclosed,  but  no  sale  was  made  under  the  decree 
in  such  foreclosure  suit,  lii  IHll  the  mortgages  and  the  interest  of  tlie 
niortsaj^ee  in  the  foreclosure  suit  were  assi<{iied  to  one  J.  IJ.  U.  who,  in  18il), 
assigned  and  released  the  same  to  M.  M.  In  1811  M.  M.  the  administrator 
with  the  will  annexed  of  the  said  A.  M.,  filed  a  bill  in  Chancery  under  the 
Imperial  Statute  r>  Geo.  II.  c.  7.  for  the  purpose  of  havinj^  this  real  estate 
sold  to  pay  the  debts  of  the  estate,  she  having,'  previously  applied  to  the 
Governor  in  Council,  under  a  statute  of  the  Province,  for  leave  to  sell  the 
same,  which  was  refused.  A  decree  was  made  in  this  suit  and  the  lands  sold, 
the  said  M.  M.  becoming  the  purchaser.  She  afterwards  conveyed  said  lands 
to  the  Commissioners  of  the  Lunatic  Asylum,  and  the  title  therein  passed,  by 
various  Acts  of  the  Legislature  of  Nova  Scotia,  to  the  present  defendants. 
1\I.  K.,  devisee  under  the  will  of  A.  M.,  brought  an  action  of  ejectment  for  the 
recovery  of  the  said  lands,  and  in  the  course  of  the  trial  contended  that  the 
sale  under  the  decree  in  the  Chancery  suit  was  void,  inasmuch  as  the  only 
way  in  which  land  of  a  deceased  person  can  be  sold  in  Nova  Scotia  is  by 
petition  to  tlie  Governor  in  Council.  The  validity  of  the  mortgages  and  of 
the  proceeding  in  the  foreclosure  sale  were  also  attacked.  The  action  was 
tried  before  a  judge  without  a  jury  and  a  verdict  was  found  for  the  defendants, 
which  verdict  the   Supreme  Court  of  Nova  Scotia  refused  to  disturb. 

On  appeal  to  the  Supreme  Court  of  Canada  :  Held,  aflirming  the  judgment 
of  the  court  below,  that  even  if  the  sale  under  the  decree  in  the  Chancery  suit 
was  iu  valid,  the  title  to  the  land  would  be  outstanding  in  the  mortgagee,  H.  P.  T., 
or  those  claiming  under  her,  the  assignment  of  the  mortgages  being  merely  a 
release  of  the  debts  and  not  passing  the  real  estate,  and  the  plaintiff,  therefore, 
could  not  recover  in  an  action  of  ejectment. 

Seville,  that  such  sale  was  not  invalid  but  passed  a  good  title,  the  Statute 
5  Geo.  II.  c.  7,  being  in  force  in  the  Province.     Henry,  J.,  duhitante. 

Held,  also,  that  the  statute  c.  36,  s.  47,  R.  S.  4th  series  (N.S.),  vested  the 

said  land  in  the  defendants  if  they  had  not  a  title  to  the  same  before.     Henry, 

J.,  duhitante. 

Kearney  v.  Creelman.— xiv.  33. 

19.  Collateral  security  for  mortgage — Proinis-sor}'  note — Accommo- 
dation— Partnership — New  mortgage — Dissolution  of  part- 
ner.ship  —  Retirement  of  borrower  of  note  —  Liability  of 
remaining  partner. 

See  PARTNERSHIP,  9. 
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20.  Mort;;'nL;o  to  luiiik  us  sctniritv  t<>i"  iiilvaiiccs— IJuiiU  takiiif^ 
fur;^('ll  i)>i[K!r  ill  rt'iii'Wnl  ot"  iiotfH — UL-k-iiSL'  of  nurt'ty. 

.See  BANKS  AND  HANKINtJ,  lo. 

2\.  Sale  of  niorff/df/rd  hnuJs — Poircr  of  iiffovne;/~AHf/ii>ril//  of 
CKjent — Hole  on  vrcilU — Poircr  of  sole,  in  )novt(ja(i< — Appli- 
cation of  proceeds — JJictij  of  purrfmser. 

A  power  oi  attorney  by  mortj^af^eea  authorized  their  agent  to  enter  and 
take  posaoasion  of  the  niortfjaged  landa  and  sell  tlie  aamo  iit  public  or  private 
Biilc,  and  for  the  best  price  that  could  be  f>ott(;n  for  them,  and  to  execute  all 
nccpsaiiry  receipts,  A'c,  which  receiptH  "should  effectually  exonerate  every 
purchaaer  or  other  person  takinf,'  the  same  from  all  liability  of  aeeiuH  to  the 
ap]>licatiou  of  the  money  therein  mentioned  to  be  received  and  from  being 
responsible  for  the  loss,  mis-application  or  non-application  thereof."  The 
aj^ent  took  possension  and  sold  the  land,  receiving  part  of  the  purchase  money 
in  cash  and  the  balance  in  a  promissory  note  of  the  ])urchaser  [)ayablo  to  him- 
self, which  he  caused  to  be  discounted  and  appropriated  the  proceeds.  The 
purchaser  paid  the  note  to  the  holders  at  maturity. 

Held,  affirming  the  judgments  of  the  court  below,  that  the  power  of 
attorney  did  not  authorize  a  sale  upon  credit,  and  the  sale  by  the  agent  was, 
therefore,  invalid,  and  the  purchaser  was  not  relieved  by  the  above  clause 
from  seeing  that  the  authority  of  the  agent  was  rightly  exercised.  The  sale 
being  invalid  the  subsequent  payment  of  the  note  by  the  purchaser  could  not 
make  it  good.  • 

Rodburn  y.  Swinney.— xvi.  207. 

22.  Fire  insurance — Insurable  interest — Mortjxao'ee — Assiiniment  of 

policy. 

See  INSURANCE  FIllE,  22. 

23.  Null  and  void — Granted  by  tutor — Ratification  by  minor  on 

majority — Hypothecary  action. 
Sec  TUTOR  AND  MINOR,  4. 

24.  How  affected  by  subsequent  Assessment  Act— Halifax  A.ssess- 

meuL  Act,  1«83— 46  V.  c.  28,  N.  S.— Sale  of  mortgaged  land 
for  taxes — Lien — Construction  of  Act. 

See  ASSESSMENT  AND  TAXES,  19. 
LIEN,  7. 

25.  Of  railway  property — Conveyance  in  trust — Liabilit}^  of  trustee 

— Unpaid  vendor  of  rolling  stock — Privilege. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  55. 
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20.  Ruto  of  interest  on — Fixed  time  for  payment  of  principal — 
"  Until  principal  and  interest  shall  be  fully  paid  and 
satistie<l. " 

See  INTEREST,  7. 

27.  MnrfgiKfor   and    mortgagee — Mortgnrje    hi/    irantoe — Personal 

I'luh'dlt}! — Right  of  viortgagee  to  enforre  eqaWies  between 

traslee  <in<l  cestui  que  trust. 

Wliere  lands  held  in  trust  are  mortj?»nod  by  the  truHtee,  the  mort^ivgoo  is 
not  entitled  to  the  benefit  of  any  e(iuitioH  and  riy^hts  arinin^  either  under 
express  contract  or  upon  equitable  principles,  entitling!  the  trustee  to  inilemnity 
from  hiscwNu'  que  trii»t.     Foamier  and  Taschereau,  JJ.,  dissentinf^. 

Williams  Y.  Balfour.— xviii.  472. 

28.  Creation  of  tenancy  hy  mortgage — Demise  to  mortgagor — Con- 

striuiion  of — Rent  reserved — Intention  to  create  tenancy. 

A  niortf^age  of  real  estate  provided  that  the  money  secured  thereby, 
$20,000,  sliould  be  payable  with  interest  at  7  per  cent,  per  annum  as  follows  ; 
$500  on  December  Ist,  1888 ;  $500  on  the  first  days  of  June  and  December  in 
each  of  the  four  following  years;  and  $15,500  on  June  Ist,  1888;  and  it  con- 
tained the  following  provision  :  "  And  the  mortgagees  lease  to  the  mortgagor 
the  said  lands  from  the  date  hereof  until  the  date  herein  provided  for  the  last 
payment  of  any  of  the  moneys  hereby  secured,  undisturbed  by  the  mortgagees 
or  their  assigns,  he,  the  mortgagor,  paying  therefor  in  every  year  during  the 
said  term,  on  each  and  every  of  the  days  in  the  above  proviso  for  redemption 
appointed  for  payment  of  the  moneys  hereby  secured,  such  rent  or  sum  as 
equals  in  amount  the  amount  payable  on  such  days  respectively  according  to 
the  said  proviso,  without  any  deduction.  And  it  is  agreed  that  such  payments 
when  so  made  shall  respectively  be  taken,  and  be  in  all  respects  in  satisfaction 
of  the  moneys  so  then  payable  according  to  the  said  proviso."  The  mortgage 
did  not  contain  the  statutory  distress  clause,  or  clause  providing  for  possessiou 
by  the  mortgagor  until  default  and  it  was  not  executed  by  the  mortgagees.  The 
mortgagor  was  in  i-ossession  of  part  of  the  premises  and  his  tenants  of  the 
remainder,  and  such  possession  continued  after  the  mortgage  was  executed. 
The  goods  of  the  mortgagor  having  been  seized  under  execution  the  mortgagee 
claimed  payment  of  a  year's  rent  under  the  Statute  of  Anne. 

Held,  per  Strong,  Gwynne  and  Patterson,  JJ.,  Ritchie,  C,J.,  and  Tasche- 
reau, J.,  dissenting,  that  the  mortgage  deed  failed  to  create  between  the 
mortgagor  and  mortgagees  the  relation  of  landlord  and  tenant,  so  as  to  give  the 
mortgagees  the  right  to  distrain  for  arrears  of  rent,  under  the  provisions  of 
8  Anne,  c.  14,  as  against  an  execution  creditor  of  the  mortgagor ;  because,  even 
if  the  deed  could  operate  as  a  lease  although  not  signed  by  the  mortgagees,  the 
rent  reserved  was  so  unreasonable  and  excessive  as  to  show  conclusively  that 
the  parties  could  not  have  intended  to  create  a  tenancy  and  that  the  arrange- 
ment was  unreal  and  fictitious. 
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The  ri^ht  to  impugn  the  validity  of  n  lease  between  a  mort((af{or  and 
mort><agei'H  on  the  ground  that  it  in  luerely  tlctitiouB  ami  culoiirablo  ia  nut  to 
be  cunlluL'd  to  any  [)arttculur  cluus  Biich  ivh  aBHi^iicuH  in  banl<nii)tuy,  but  may 
bo  exerciHbd  wherever  the  intereatH  of  third  partiea  may  bu  involved. 

Per  Stri)n>,'i  J. — The  execution  of  the  deed  by  tlio  mort^a^or  eatopped  him 
from  dinputin^  the  tenimcy,  and  the  ninrtyageoH  were  aUo  cHtopped  by  their 
acceptance  of  the  mortf^anor  n»  their  tenant,  evidenced  by  thoir  accepting;  the 
deed,  advancin({  their  money  upon  the  faitii  of  it  and  perniittinj,'  tlie  mortgaj;or 
to  remal.i  in  posaesHJon.  The  niort(,'aKo  deed,  althouRli  executed  by  the  mort- 
^{a^'or  only,  operated  in  any  event  to  create  a  tenancy  at  will,  at  the  aame 
rental  a.-i  tiiat  exprcHsly  reserved  by  the  dunuHe  clauHe.  S.  'A  of  8  it  1)  V.  c.  lOt) 
(U.  S.  O.  c.  100,  8.  H),  has  not  the  effect  of  repealiut,'  the  words  of  the  Statute  of 
Fniudy  which  make  the  lease  required  by  that  statute  to  be  in  writing  signed 
by  the  leBSor.so  far  effectual  as  to  create  a  tenancy  at  will. 

/'(')•  Gwynne  and  Patterson,  JJ. — The  niort^afio  deed  not  having  been 
signed  by  the  mortgagees  failed  to  create  even  a  tenancy  at  will. 

I'vr  Gwynne,  J. — The  form  adopted  for  the  demise  clause  is  such  that  by 
the  mort;.;agees  executing  the  deed  it  would  operate  as  a  lease,  and  by  their 
not  executing;  it  the  clause  would  be  simply  inoperative. 

I'l-r  llitchio,  C.J.,  and  Taachereau,  J.— The  execution  of  the  mortgaf;e  by 
the  mortgagor  and  continuing  in  jiossesaion  under  it  amounted  to  an  attorn- 
ment and  the  relation  of  landlord  and  tenant  was  created.  The  deed  was 
intended  to  o[)erate  as  an  immediate  lease  with  intent  to  give  the  mortgagees 
an  additional  remedy  by  distress  and  was  a  bona  fide  contract  for  securing  the 
payment  of  principal  and  interest,  and  in  the  absence  of  any  bankruptcy  or 
insolvency  laws  there  was  nothing  to  prevent  the  parties  from  making  such  a 
contract. 

Hobbs  Y  Ontario  Loan  &  Debenture  Co.— xviii.  483. 

29.  Non-rec/istration  of- — Priority  of  tiithsecjuent  mortgage — Sale 
under — Bar  of  dower. 

Certain  land  was  devised  to  the  testator's  sons  charged  with  an  annuity 
to  his  willow  who  also  had  lier  dower  therein.  The  devisees  mortga-icd  the 
land  to  C.  in  March,  187',»,  and  the  mortgage  was  not  registered  until  January, 
1880.  In  November,  1879,  a  second  mortgage  was  given  to  M.  and  registered 
the  same  month.  In  this  mortgage  the  widow  joined  barring  her  dower  and 
releasing  her  annuity  for  the  benefit  of  M.  Slie  had  had  knowledge  of  the  prior 
mortgage  when  it  was  made  and  had  refused  to  join  in  it.  The  second  mort- 
gagee, not  being  aware,  when  his  mortgage  was  executed,  of  the  prior  incum- 
brance, gained  priority,  and  the  land  was  sold  to  satisfy  his  mortgage:  the 
proceeds  of  the  sale  being  more  than  sufticient  for  that  purpose  the  surplus 
was  claimed  by  both  the  widow  and  by  C. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Gwynne 
and  Patterson,  JJ.,  dissenting,  that  the  security  for  which  the  dower  had 
been  barred  and  the  annuity  released  having  been  satisfied,  the  widow  was 

CAS.   DIC). — 3.5 
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entitled  to  the  fund   in  tlio  court  as  roprcHentint,'  Ik.t  iiitcn^Ht  in  tin;  land  in 

priority  to  C. 

Gray  v.  Coughlin.— xviii.  !'>^>'A. 

'}().   Fire  iriHurancc — Tn.suranc(!  by  inort;^a<f(M;  undi;!-  i)r()viMif)ii  in 
\n(n'i\fi\,\f(t — PuyiiKsiit  to  iiiort^ii<^<;(j — Subn^f^ution. 
See.  INSUKANCE,  KIUH,  23. 

'M.  I'roiiiisHory  notes  for  Iwilancc  ol"  ])ui'clias(!  inoncsy — Failui'o  of 
vondor — Additional  payment  to  olitain  riiltiaHi!  from  mort- 
gage;— AjLjr(!(;iri(rnt  that  pai'tioH  Hhould  Ix!  in  Hamc;  i)o.sition  an 
if  sale  not  made — Failure  of  consideration  for  notes. 
See  TKANHACTION,  2. 

Sii.  Deed  ahHoliUe  inform,  intended-  lo  (ipcntJc  as  uiortyajje  —Inten- 
tion— (Jkaracter  of  evidence  of. 

To  induce  a  court  to  docliiro  a  diMul,  iibHolnto  on  its  facr',  to  liavo  been 
intended  to  operate  aH  a  niortf^a^'e  only  tlie  (evidence  of  fnicli  intention  rnuHt  be 
of  the  clearcHt,  inont  concluHive  and  iin(|n(!Htionai)l(;  cljaracter. 

McMicken  v.  The  Ontario  Bank.— xx.  rAH. 

'.i-.l  Preference  by— PreHsure— 11.  S.  O.  ( 1887),  c.  124,  .s.  2. 
See  AHBIONMKNT,  21. 

34.  Agreement    to    nivc;    mortgage; — ()miH,sion  to  include    lands    in 
mortgage    l)y    mistake — Suit    I'm*     rectification — Kegistei-ed 
judgm(;nt  against  lands  not  inclu<led   in  moi'tgagc; — Priority' 
of— Rtigistry  Act,  U.  S.  (N.  S.),  5th  series,  c.  84,  s.  21. 
See  KKCJIKTJIATION,  8. 

.'}5.  Mill   i)roi)erty — Dealt  with   by   instrument  in   form  of    chattel 
moi'tgag(j — Sulliciency  of  in    K(|uity — Omission  of  projxirty 
by    mistake — llectilication — Sale    under   power  of   sale    in 
mortgage; — Defence;  of  purchase;  fe)r  value  withejut  ncjtice. 
.SVfl  VKNDOU  AND  PUIIGIIAKKU,  4. 

30.  Morlf/dfjor  and  raortffaj/ee — Foreclosure  of  iiiortjjiuje — Practice 
— Addition  of  J  tar  ties — Lesme  of  7aorf(ja//or — Protection  of 
interest  of — Htayinxj  proceedinfjs — Order  of  Hide  of  mort- 
ffa</ed  lands. 

In  an  action  for  forecIoHuro  of  mort^a^o  dofenduntH  were  the  adrninlHtra- 
tora  and  lieirnat  law  of  the  iriortf^a^or  and  certain  deviHOOH  in  truHtof  deceaHcd 
lieirH.  KubHO'|Uont  incumbrancers,  jud(>mont  creditorH  of  Home  of  tlie  lieirH, 
and  the  Iobhco  of  the  Queejn  Hotel,  part  of  the  rnortf^aKcd  property,  under  lease 
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from  Hoini!  of  tlie  lieira,  wert;  not  made  piirlieH.  Noiiu  of  tlin  di  f(Mi(liiiitn 
iipjiuarod  and  tlio  iiquity  of  redemption  of  the  mort>,'OKor  and  those  claiming 
iiiidor  liirn  wiih  liarri'd  and  fortioloHod,  and  tlic  landH  ordi-rcd  to  bu  Hold  on  a 
day  named.  (Jn  that  day,  on  application  of  tlio  Iohhcu  of  tiio  (juuon  Hotel,  an 
fx  parte,  order  waH  made  by  tho  Oliief  Justice  of  the  Hiipremo  Oonrt  of  Nova 
Scotiii  (lirectint^  tliat  on  jiayment  into  court  of  ^'M,Ul'.)  I)y  H.  A  K.,  further 
procoiHliiiKH  by  plaintiff  nlionld  bo  Htayod  until  further  order  and  that  plaiii- 
tiffH  Hhould  c(invey  tlio  mortt^a>,'od  lands  and  the  suit  and  benotlt  of  proeeodintjH 
therein  to  H.  cfe  K.,  which  direction  was  cornpli(!d  with. 

On  Uecembor  2()tli,  IHH'.),  deferKhmts  m.j/ed  to  rewcind  this  ordc^r.  'I'lio 
motion  was  refused  and  tlio  order  amended  by  u  direction  that  tho  Iohhoo 
HJiould  be  made  a  diifendant  to  the  action  and  S.  (fe  K.  joined  as  plaintiffn,  and 
that  tho  stay  of  proceediut^s  be  removed.  (Jn  Janiuiry  Ith,  iH'.tO,  a  further 
ord(!r  was  made  dirociinn  that  the  Queen  Hotel  property  bo  sold  subject  to  tho 
ri;^litH  of  th(!  I(^HH(!().  !''roin  tiie  two  last  inentioncid  orders  dofendaiitH  appealecl 
to  the  full  court  which  allirmed  tinit  of  December  20tli  and  set  anide  that  of 
Jiiiiuary  Ith.     ISotli  parties  ai>poalc(l  to  this  court. 

Held,  tliat  the  order  of  2(>th  l)ec(!inher,  IHS'.),  was  rij^htly  affirmed.  Tlu) 
stay  of  procec;diri^H  uudiir  th  '  ordor  iinifme<l  by  it  was  no  iiions  objectionable 
than  if  effected  by  injiniction  to  stay  a  sale  under  a  writ  of  /i />/,  and  l),-iii',' 
made  'it  the  instance  of  a  leHsee,  and  as  Hucli  a  purchaser  /)/v)  lanln,  of  the 
luortt^ii  ;erl  lands  who  had  a  ri^ht  to  n  ileem  it  was  in  tho  discretion  of  tiie 
(Miief  Justice  so  to  order.  To  the  direction  that  i)laintiffs  should  convey  tho 
lands  to  S.  (V  K.  defendants  had  no  litciin  slundi  to  object,  and  they  were  not 
pn^judiced  by  tho  addition  of  parties  made  by  tho  ordor.  .Nor  had  defendants 
a  ri^ht  to  object  to  tho  removal  of  the  stay  of  procooduiKs  and  any  riylit  subse- 
(pient  incimibiancers  not  before  the  court  mii^iit  have  to  complain  would  not 
be  alfeotud  by  tiie  order  made  in  their  abseuc'.  Moreover,  bijlwoon  the  date 
of  the  order  and  the  aiipeal  to  tlii!  full  court  tlus  property  liavm^  been  sold 
under  the  decree  the  purchaser  not  bi;inj^  Ijel'ore  the  (jourt  >,vas  a  Hiilficieiii, 
ground  for  dismiHsiiif^  the  a[ipeal. 

Held,  furllK^r,  that  the  ord(!r  of  January  Ith,  IHOO,  shouM  also  ha\('  liecn 
aflirnied  liy  tlie  full  court.  In  H(!llini.!  the  mort;^a;;ed  property  the  court,  had  a 
rieht  to  endeavour,  to  jireservo  the  I'ij^lits  of  the  lessoo  by  selliiij,'  lirst  the  por- 
tions in  which  she  had  no  interest. 

Collins  V.  Cunnlntjham  ) 

-  x.xi    i:i'.i. 
Cunningham  v.  Drysclalc.  i 

.'{7.  or    ruilvvuy    ItomlH    as    H(;cnril.y    lor    a<lv;i,ii(;(;s  —  I'lircliasn    hy 
Hccond  iii()rt,o!i;^(!i!— TniHt  —  lly|)i)tli(!c,jtt,ii)ii  of  hoinl.sto  liiiiiU 
Ser  UAlliVVAYS  AND  IIAILWAY  COMl'.XNIKS.  72. 

Mortmain — Statutes  of — Not  in  Torcr  in  Nrw  Iji'uiiHwick. 
,SV,'  WILL,  C. 

Municipal  Acts — Hclatiii^^  toorit^inal  loail  allowaiice. 

Sec  HIGHWAY. 


548 


Municipal  Corporation— Power  to  raise  level  of  streets. 

See  CORPORATIONS,  16. 

2.  Liability  of,  for  non-repair  of  streets. 

See  CORPORATIONS,  18. 

3.  Liability  of,  for  defective  bridge. 

See  CORPORATIONS,  19. 

4.  Agreement   with    company — To    discontinue   use    of    traction 

engine — Steam  engine  included  in — 
See  AGREEMENT,  13. 

5.  Mivnici^xdity — Drainage    in — Petition  for — Extending    into 

adjoin  ing Municipality — Report  of  Engineer — Notdedning 
lyraposed  termini — Benefit  to  lands  in  adjoining  ^funicipal- 
ity — Assessmeyit  on  adjoining  Manicipalitij. 

Under  the  drainage  clauses  of  the  Municipal  Act  a  by-law  was  passed  by 
the  township  of  Chatham  founded  on  the  report,  plans  and  specifications  of  a 
surveyor,  made  with  a  view  to  the  drainage  of  certain  lands  in  tliat  township. 
Tlie  by-law,  after  setting  out  the  fact  of  a  petition  for  sucli  work  having  been 
signed  by  a  majority  of  the  ratepayers  of  the  township  to  be  benefited  by  the 
work,  recited  the  report  of  the  surveyor,  by  which  it  appeared  that  in  order  to 
obtain  a  sufiicient  fall  it  was  necessary  to  continue  the  drain  into  the  adjoining 
township  of  Dover.  The  surveyor  assessed  certain  lots  and  roads  in  Dover, 
and  also  the  town  line  between  Dover  and  Chatham,  for  part  of  the  cost  as  for 
benefit  to  be  derived  by  the  said  lots  and  roads  therefor.  The  township  of 
Dover  appealed  from  this  report,  under  s.  582  of  46  V.  c.  18,  on  the  grounds, 
inter  alia,  that  a  majority  of  the  owners  of  property  to  be  benefited  by  the 
proposed  drainage  works  had  not  petitioned  for  the  construction  of  such  work 
as  required  by  the  statute;  that  no  proper  reports,  plans,  specifications,  assess- 
ments and  estimates  of  said  proposed  work  had  been  made  and  served  as 
required  by  law  ;  that  the  council  of  Chatham,  or  the  surveyor,  hatl  no  ))ower 
to  assess  or  charge  the  lands  in  Dover  for  the  purposes  stated  in  the  said  report 
and  by-law ;  and  that  the  report  did  not  specify  any  facts  to  show  that  the 
council  of  Chatham,  or  their  surveyor,  had  any  authority  to  assess  tlie  lots  or 
roads  in  Dover  for  any  part  of  the  cost  of  the  proposed  work  ;  that  the  assess- 
ment upon  lots  and  roads  in  Dover  was  much  too  high  in  proportion  to  any 
benefit  to  be  derived  from  the  proposed  work  and  that  no  assessment  whatever 
should  be  made  on  the  lands  or  roads  in  Dover  as  the  work  would,  in  fact,  be 
an  injury  thereto  ;  and  that  the  report  did  not  sufficiently  specify  the  beginning 
and  end  of  ths  work,  nor  the  manner  in  which  Dover  was  to  be  benefited. 

Three  arbitrators  were  appointed  under  the  provisions  of  the  Act,  and  at 
their  last  meeting  they  all  agreed  that  the  Township  of  Dover  would  be  bene- 
fited by  the  work,  but  R.  F.,  one  of  the  arbitrators,  thought  ?.")00  should  be 
taken  off  the  town  line,  and  W.  D.,  another  of  the  arbitrators,  held  that  while 
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tiie  bulk  sum  assessed  was  not  too  great  the  assessment  on  the  respective 
lands  and  roada  and  parts  thereof  should  be  varied,  but  that  this  was  a  matter 
for  the  Court  of  Revision.  A  memorandum  to  this  effect  was  signed  by  W.  D. 
and  A.  E.,  the  third  arbitrator,  at  the  foot  of  which  R.  F.  signed  a  memoran- 
dum that  he  dissented  and  declined  to  be  present  at  the  adjourned  meeting  to 
sign  the  award  "  if  in  accordance  with  the  above  memoranda."  Later,  on  the 
same  day,  W.  D.  and  A.  E.  met  and  signed  an  award  determining  that  the 
assessment  on  the  lands  and  roads  in  Dover,  and  on  the  town  line  made  by  the 
surveyor  should  be  sustained  and  confirmed  ;  that  the  appeal  should  be  dis- 
missed, and  that  the  several  grounds  mentioned  in  the  notice  of  appeal  had  not 
been  sustained. 

The  Queen's  Bench  Division  set  aside  this  award  on  two  grounds,  namely, 
want  of  concurring  minds  in  the  arbitrators,  and  of  defect  in  the  surveyor's 
report  in  not  showing  specilically  the  beginning  and  end  of  the  work.  .5  O.  R. 
325.  Tlie  judgment  of  the  Queen's  Bench  Division  was  sustained  by  the 
Court  of  Appeal.  11  Ont.  App.  R.  248.  On  appeal  to  the  Supreme  Court  of 
Canada : 

Held,  Ritchie,  C.J.,  dissenting,  that  the  awaid  should  have  been  set  aside 
upon  the  ground  that  it  was  not  shown  that  a  petition  for  the  proposed  work 
was  signed  by  a  majority  of  the  owners  of  the  property  to  be  benefited 
thereby,  so  as  to  give  tiie  corporation  of  Chatham  jurisdiction  to  enter  the 
township  of  Dover  and  do  any  work  therein. 

That  the  arbitrators  should  have  adjudicated  upon  the  merits  of  the 
appeal  against  the  several  assessments  on  the  lots  and  roads  assessed,  as  their 
award  was,  by  ss.  400  it  404  of  46  V.  c.  18,  made  final,  subject  to  appeal  only  to 
the  High  Court  of  Judicature,  and  that  it  was  not  a  matter  for  the  Court  of 
Revision  to  deal  with  at  all,  as  held  by  one  of  the  arbitrators. 

That  the  award  should  have  been  set  aside  because  it  did,  in  point  of  fact, 
as  it  stood,  profess  to  be  a  final  adjudication  against  the  township  of  Dover 
upon  all  the  grounds  of  appeal  stated  in  the  notice  of  appeal,  and  did,  in  point  of 
fact,  charge  every  one  of  the  lots  and  roads  so  assessed  with  the  precise  amount 
assessed  upon  them  respectively,  although,  by  a  minute  of  the  proceedings  of 
the  arbitrators  who  signed  the  award,  it  appeared  that  they  refused  to  render 
any  award  upon  such  point  and  expressed  their  intention  to  be  to  submit  that 
to  the  Court  of  Revision. 

That  the  arbitrators  should  have  allowed  the  appeal  to  them  against  the 
surveyors  assessment,  and  that  their  award  should  have  been  set  aside  on  the 
merits,  because  the  evidence  not  only  failed  to  show  any  benefit  which  the  lots 
or  roads  in  Dover  which  were  assessed  would  receive  from  the  proposed  work, 
but  the  evidence  of  the  surveyor  himself  showed  that  he  did  not  assess  them 
for  any  benefit  the  work  would  confer  upon  them,  but  for  reasons  of  his  own, 
which  were  not  sufldcient  under  the  statute,  and  did  not  warrant  them  to  be 
assessed. 

The  Corporation  of  the  Township  of  Chatham  and  North  Gore  y.  The 
Corporation  of  the  Township  of  Dover  East  and  West. 

—April  9,  1880.— xii.  ;521. 


550 

Municipal  Corporation — Coniimicii. 

(').    (Jonsfradion  of  Hiihiray  hi/ — Authorized  hy  .jtcrinl  nkUute — 

^/y    r.  c.  Jf/j  (0.) — Ai/raerncnt  vritk  Ra'dvuiy  Coriqxmiea — 

Order  in  CdwiiclI  v/nder  /^fj  V.  c.  24.  (D.) — Work  done  as 

tu/entu  of  coriip(jnie.H  o'l'  an  prinri/i(d — Injury  to  property  hy 

conMlriicti(/n  of  HuJywdy — (JorporiUvrii  a  vrroiuploer. 

A  Hpecial  statute  in  Ontario,  Id  V.  c.  4"),  authorized  the  mnnicipalities  of 
the  city  of  1'oronto  and  tlie  villa^^e  of  J'arkdalo,  jointly  or  Hojiarately,  and  the 
lailwuy  oompanieH  wlioRo  lineH  of  railway  ran  into  tlie  f;ity  of  Toronto,  to  ii^jree 
toj^'itlur  for  the  conHtruction  of  railway  Hnljways  ;  provision  waw  made  in  the 
Aet  for  the  iwHUe  of  dohentures  to  i)rovide  for  the  cont  of  the  work,  and  tht:  by- 
law for  the  iHHUe  of  Huch  debentureH  waH  not  reijinred  to  be  Hiil>niitted  to  the 
ratepayers  ;  there  was  hIho  proviHion  for  compenHation  to  the  owners  of  pro- 
perty injurioiiHly  affected  by  such  work,  HUch  cornpen-  ation  to  be  det('rrniiied 
Ijy  arbitration  under  the  I\Iunicipal  Act  if  not  mutually  agreed  upon.  The 
municipalities  not  bein(4  able  to  aj,'ree,  I'arkdale  and  the  railway  companies 
entered  into  an  uj^reetnent  to  have  a  subway  couHtructed  at  their  joint  expenscf, 
but  under  the  direction  of  the  municijiality  and  its  en^^ineer,  and  on  the  appli- 
cation of  Parkdale  and  the  railway  companies  to  the  Privy  Council  of  Canada, 
{jurportiiiK  to  *'  made  und<;r  \i'i  \ .  c  21  (1).),  an  order  of  the  I'rivy  Council 
was  obtainei'  aui,  ori/.inj^  the  work  to  be  done  accordinj.'  to  the  terms  of  such 
aii^reement.  The  municipality  of  i'arkdale  then  contracted  with  one  G.  for  the 
construction  of  the  subway,  and  a  by-law  providing!  f'jr  the  raising  of  Parkdale's 
share  of  tiie  cost  of  construction  was  submitleil  to,  and  approved  of,  by  the 
ratepayers  of  that  municipality.  In  an  action  by  the  owner  of  property 
injured  by  the  work : 

Held,  jier  Kitchie,  (J.J.,  Fournier  and  Henry,  JJ.,  that  the  work  was  not 
done  by  the  municipality  under  the  special  Aot,  nor  merely  as  a^ent  of  the 
railway  companies,  and  the  municipality  was  therefore  liable  as  a  wron(^doer. 

I'er  (jwynne,  J.-  -That  the  work  should  be  considered  as  havint^  been  done 
liudei*  the  special  Act,  and  the  plaintiffs  were  entitled  to  compensation  there- 
under. 

Per  Taschereau,  J. — That  tlie  work  was  done  by  the  municipality  as 
a^jeut  of  th(!  railway  companies  and  it  was  therefore  not  lial)lf. 

West  V.  Parkdale.— xii.  '2'<0. 

[On  appeal  tf)  the  Privy  Council  the  judgment  of  the  Hupreme  Court  wan 
afilirnied.      12  A  pp.  Cases,  00'2.J 

7.     Jiy-biw — JO    V.  c.  Jf.H  (0.) — lionuH  to  railv.ny — Vote  of  r(de- 

p(i yer-1  <ni  l>y-l(tv)  for — Preinature  consiileration  of  hy-lav) 

— /'Jrror  in  copy  HuhnidteA  to   ratepayerH — SUjninfj  and 

He(dinfj  hy-law — To  In-  passed,  l/y  same  conned. 

A  by-law  was  submitted  to  the  council  of  the  city  of  O.,  under  30  V.  c.  48, 
for  the  purpose  of  grantini;  a  lionus  to  a  railway  then  in  course  of  construction, 
and  after  consideration  \ty  the  council  it  was  ordered  to  be  submitted  to  the 
ratepayers  for  their  vote.     IJy  the  notice  published  in  accordance  witli  the 
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jiruviHiorm  of  tlio  utiituto  hucIi  by-law  wiih  to  bo  tiikon  into  conHiileration  by 
tbe  C(jutK;il  after  one  montli  from  its  firHt  [mblication  on  the  '2ttli  of  Septem- 
ber, 1H73.  The  vote  of  tlio  rat(!))nyerH  waw  in  favour  of  the  by-hiw,  and  on 
20tli  October  a  nriotioii  was  made  in  the  coiinoil  that  it  bo  read  a  Hecond  and 
third  time,  which  'vas  carried,  and  tiio  by-hiw  paused.  Tlie  mayor  of  tlio 
council,  however,  refuHed  to  Hi(4n  it,  on  the  (ground  that  itH  conHideration  waH 
preiruilure;  and  on  5th  November  the  Hame  motion  waH  made  and  the  bydaw 
waH  rejected.  Nothinj^  more  was  done  in  the  matter  until  April,  1871,  when 
a  tnotif)n  waH  a^^lin  made  before  the  council  that  Huch  bydaw  be  read  a  Hcconrl 
and  tiiird  time,  which  motion  was,  on  this  occasion,  carried.  At  this  meeting 
a  copy  only  of  the  byduw  was  before  the  council,  the  ori(i;inal  having  bcii 
mJHlaid  and  it  wits  not  found  .until  after  the  commencement  of  this  suit. 
When  it  was  found  it  was  discovered  that  the  copy  voted  on  by  the  ratepayers 
contained,  by  mistake  of  the  printers,  a  date  for  the  bydaw  to  como  into 
f)[)cration  ditfcrent  from  that  of  the  orij^inal.  In  IHH'.i  an  action  was  brouf.dit 
at.;ainHt  th(!  corporation  of  the  city  rjf  O.,  for  tiie  delivery  of  the  deb(!nturi.s 
provided  f(jr  Ijy  the  by  law,  in  wiiicli  suit  the  f{ueation  of  the  validity  of  the 
whole  proceedings  was  raised. 

Held,  attirtninf;  the  jud^^rnent  of  the  court  below:  1.  That  the  vote  of 
iiOtli  November,  lHT,i,  was  premature,  and  not  in  conformity  witli  the  pro- 
visiona  of  h.  231  of  the  Municipal  Act;  that  the  mayor  properly  refused  to 
sitjM  it,  and  that  without  •.-.ndi  hi-^iKttiue  the  by  law  was  invalid  under  s.  22(;. 
2.  That  the  council  had  ()ower  to  consider  the  bydaw  on  .Oth  November,  187.J, 
and  the  matter  was  then  disposed  of.  '.i.  'J'hat  the  proceedings  of  7th  April, 
lb7i,  were  void  for  two  reasons:  One,  that  the  Ijy-law  was  n(jt  considered  by 
the  council  to  which  it  was  first  submitted  as  provided  by  h.  2'M'),  which  is  to 
be  construed  us  meanmi^  the  council  elected  for  the  year  and  not  tlie  sarno 
corporation;  and  the  other  reason  is,  that  the  by  law  passed  in  l87i  was  not 
the  same  as  that  submitted,  there  beinj4  u  dif'fereiico  in  the  dates. 

Si:mhl(:  that  the  functions  of  a  municipality  in  considering;  a  bydaw  after 
it  has  been  voted  on  by  tlm  ratej)ayers  are  not  ministerial  onl}',  but  the  bydaw 
can  be  coiilirnied  or  rejected  irrespective  of  the  favourable  vole. 

Canada  Atlantic  Railway  Co.  v.  Corporation  of  the  City  of  Ottawa. 

— xii.  .'Jlio. 

[The  Privy  Council  t^ranted  leave  to  appeal  in  this  case,  but  the  appeal 
was  not  prosecuted  to  a  termination.^ 

'S.  Ne(jli(jence — xMa/iuir/firnent  of  ferry — Manner  of  rnooriiuj — Con- 
troM  to  carry — Ferry  under  control  of  corporation — 
JAahUify  of  corporation  for  injury  to  pannf .  <jer — (.Jovtnl)- 
xUory  iietjl ujence. 

The  ticket  issued  to  .M.,  a  traveller  Ijy  rail  from  Boston,  Mass.,  to  St. 
John,  N.  H.,  entitled  him  to  cross  the  Ht.  John  harbour  by  ferry,  and  a  coupon 
attached  to  the  ticket  was  accepted  in  payment  of  his  faro.  The  ferry  was 
under  the  control  and  mana;{ement  of  the  corporation  of  Bt,  John, 
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Held,  tliat  an  action  would  lin  aj^ainst  tho  corporation  for  injuries  to  M. 
cauH(!((  by  tlio  nojilij^ciicc  of  tlio  offic<:rn  of  tlui  boat  fliiritij,'  tlic  paHHiij^f!. 

Tbc  ap|)roHcb(H  of  tlm  fiirry  to  tii';  wbarf  wcro  i^imrdcii  by  a  chain  oxtfiri't- 
iiiK  from  Hide  to  wide  of  tho  boat  at  a  diHtanofiof  al»ont  on<;  and  a  iiaif  fcot  from 
tlio  emi.  On  apjiroacliin^;  tiio  wharf  thf  man  whoHc;  duty  it  wan  to  moor  the 
bout  unlooHcd  tho  ciiain  at  ono  Hidt;,  and  when  near  v.xuniiih  jumped  on  tho 
tloiitB  to  brin(i  the  moorin(<  chain  aboard.  A  nuniljor  of  tho  jiaHncnf^orH  ruwhod 
towardu  tho  floatw  and  M.  Heoint^  th(;  chain  down  and  thinking  it  Hafo  to  land 
followed  them  and  fell  throii^li  tlie  H|)ace  botwoon  tho  wharf  and  tho  boat  and 
wttB  itijiirod.     Wlien  thiw  ha[)ponod  the  boat  wuh  not  rnoored. 

Held,  allirminK  tlio  jiidt;niont  of  tho  court  bolow,  tluit  the  corjmration  of 
tho  city  were  liable  to  M.  for  tho  injurioH  HUHtainod  by  tho  riet,'li;^ent  manner 
of  nioorin({  tho  boat,  and  that  he  waH  not  ><uilty  of  Huch  contributory  ne(^li- 
fjonco  ixH  would  avoid  that  lial)iiity. 

The  Mayor,  etc.,  of  St.  John  v.  McDonald,     xiv.  1. 

0.     Militia  Act — Di.stiirlxincoaiiticijxitcil  oriikoly  tixjccui" — Calliiif^ 
out  militia — Action  u;^ain.st  iiiuiiicipality  (V)r  (3X[)(!iiso,s. 
See  MILITIA  AC'J'. 

1 0.  Kciil.Kjf'VCc, — J'uhlir.  hif/liirny — Con Mfrn.cl ion  of  rronKinf/ — I'JU- 

rdj.ion  (tJjovc,  lend  of  Htrect. 

A  municipal  corporation  Ih  under  no  obli(;iition  toconntruct  a  ntroot  croHS- 

in^  on  Lhe  uaino  level  aa  the  Hidowalk,  and  tliat  a  Hidewalk  Ih  at  an  elevation  of 

four  iiichoB  above  the  level  of  tiio  (;ro^-,-iIll;'  m  iiothuch  evidence  of  tifM^lif^'onee  in 

the  coiiHtruction  of  tlu;  croHHiii;^  aH  to  nniko  tho  corporation  liable  in  dama>,'oH 

for  injury  to  a  foot   paHHen;,'er   Huntaincid    by  Htrikinj^   her  foot   u^ainHt  tho 

curbint,'  while  attemjitint,'  to  croHS  tho  Htreot.     Htron;.;  and  l''ournior,  J.J.,  diH- 

Honting. 

The  Corporation  of  the  City  of  London  v  Goldsmith. — .xvi.  231. 

11.  Aid    to    railway — Deliciitures    si^^iKfd    l)y    wanliii    dr    farlo — 

Evidence    of    right    to — Coinplction    ol'    lailway — Onus    oi' 
pi'oof  of. 

See  KAILWAYK  ANlJ  RAILWAY  COlirAMES,  o2. 

12.  Koail   ailowance^ — Oblij^ation  of  municipality  as  to  oponin;^ — 

Suti.stitution  «jf  new  i'(jad  in  lieu  (jf  (jri;^inal  i'(;a<l  allowancti 
— Jurisdiction  oi  court  over  uiuiiicipality — C.  S.  U.  C.  c.  54 
—11.  S.  O.  (1M.S7)  c.  IH+,  K.S.  524,  ,>'{]. 
Sec  HIGHWAY,  4. 

l.'{.  ln(|uiry  into  civic  aH'airs — County  Court  judj^o — FunctionH  of, 
in  making  in(|uiry — Control  of,  by  court. 
■SVe  PUOHII3ITION,  7. 
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Ik  Aii/xrinbiumt  of  board  of  hcoMh — H.  S.  A.(S',  4f/>  "'">'■  ''■  ''''f-'>7  V. 
v..  C,  s.  /  (NX)—p  V.  r.  I,  X.  ar  (N.H.)—l':i,i;i,loiimn,l  of 
j)h  ijn I <•  Kill  —  lii'iiHOiuihb:  cfpt'iisfs — (,'o iiHtriirJ i,o n,  of  ciniJ ni c.f, 
— Al.tciuhinci',  upon  Hiiudl-pox  'jxtllcidH  for  the  hc.hhoh, —  iJlu- 
7iiiHN(d — Form  of  ramcd y — M<i/iu/umun. 

Huction  07  of  tlio  Act  by  wliicli  tiiiirii(:i|ial  corporatioriH  wero  uHtabliHliod  in 
Nova  Kcotia  (tli  V.  c.  I)  ui^i'^H  tlierri  "  tlus  aiipointincnt  of  lioultli  niVumrH  '  * 
and  a  boarci  of  lioallli  "  with  tliu  powrirw  and  authoritioH  forrnorly  vcnU-.d  in 
courtH  of  HOHHiotiH,  (looH  iiot  ri'.\iuu.l  (!.  2'.)  of  U.  H.  N.  S.  Itli  H(jr,,  providin/,'  for 
tlu)  appointnii'iit  of  boardn  of  licaltli  by  tlio  Lioutoiiatit-Oovurnar  in  Council. 
lUtchic!,  (y.J.,  donbtini,'  tlie  authority  of  tiie  Liuuteiiaiit-Oovcrnor  to  appoint 
in  iri(;or))<)rat(id  countiuH. 

A  lioard  of  health,  appointed  by  the  oxocutivo  council,  by  reHolution,  (jin- 
|)h)y(:d  M.,  a  piiynician,  to  attond  ujion  Hrnallpox  pati(;ntH  in  tlid  diHtricl  "  for 
Iho  HcaHoii  "  at  a  fixed  rato  of  niinunoralioii  poi-  day.  ('orn[ilaint  liavint;  hi'on 
rnado  of  the  niaiinur  in  wliicli  M.'h  duticH  wore  porfornricd  bo  wan  notified  tliat 
HMotluir  nuidirial  man  liad  bcson  employed  an  a  (lonHidtint;  pliyHieian,  hut  refuy- 
iu^;  to  eoMHult  with  tiio  new  appointee  he  waH  diHrniHwe'd  from  hiw  (!mj)loyment. 
IIo  brou){bt  un  action  a^ainHt  thu  municipality  ucttin^  forth  in  hiu  Htatement 
of  claim  the  factw  of  liin  '•ni^a).;einent  and  diHiniHHai  and  claiming  payment,  for 
hiH  HerviccH  up  to  the  rla'uo  at  which  the  last  Hinall-pox  patient  waH  cured  and 
Hpocial  dama^eft  for  Iohh  of  reputation  by  the  diHmiHHal.  'I'he  Act  (U.  H.  N.  K. 
4th  Her.  c.  2!),  h.  12),  allowH  the  hoani  of  health  to  incur  reaHonablo  exi)enHeH, 
which  are  defined  by  (117  V.  [N.K.J  c.  '!,  h.  1)  to  he  HcrviceH  perff)rmed  and 
hcHtowcd  and  medicine  HUppliod  by  the  phyHiciunH  in  carrying  out  itHproviHioiiH 
and  makciH  Huch  expeuHCH  a  diHtrict,  city  or  county  charj^e  to  ho  UHHOHHed  by  tlie 
jUHtiecH  and  hwied  aH  ordinary  county  ratoH. 

Held,  I'rr  I-'ournier,  Gwynno  and  TaHchorcau,JJ. ,  al!irmin(<  the  judjjrnont 
of  the  court  below,  that  the  contract  wilii  M.  waH  to  pay  him  fttLcOO  per  day  ho 
lont!  "•"  Hrna!l-pox  Hhould  jjrevail  in  tlie  dintrict  <lurin^;  the  Hcawon  ;  that  hiH 
diHmiHHal  wa'i  wionj^ful  anri  the  fulfilment  of  the  contract  could  be  enforced 
ai^uiiiHt  the  municipality  by  action. 

Pit  Ritchie,  C.J.,  and  Htront;,  J.  There  was  Hiiflicient  pjroimd  fr)r  the  diH- 
miHHal of  M,  AsHumint!,  however,  bin  diHininnal  to  have  hecm  unjuntiflahle, 
M'h.  otdy  remedy  would  liavo  been  by  tnandamuH  to  compel  the  municipality 
to  make  an  aHHOHHtnent  to  cover  the  ex|ienHe  incurred,  liut  the  claim  beini^ 
really  one  for  danui^^eH  for  wronf,'ful  diHmiHHal  it  did  not  come  within  the 
"  reuBonable  exponscH,"  which  may  bo  incurred  by  a  board  of  liealth  and  made 
a  char>^o  on  the  county,  and  the  municipality  was,  therefore,  not  liabio. 

I'lT  Patternon,  .1.  'J'hat  the  proper  renKidy  for  tlio  recovery  of  the 
(.'xponHOH  mentioned  in  Haid  h.  12  in  by  action  and  not  by  mandamuH  to  compel 
an  aHHeHiinient,  but  a  clainj  for  dama^eH  for  wron^jful  diHmiHHal  dooB  not  como 
v/ithin  tb(!  Hoction  and  iu  not  made  a  county  charge. 

Municipality  of  tlie  County  of  Cape  Breton  v.  McKay.— xviii.  C'ilK 
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15.  Slatufor;/  'powern — Control  over  Htreds — Alteration  of  grade — 
Neffllfjence — Contributory  neyllrjence — -/^  V.  c.  1 1  (N.li.) — 
V>'v'.c.Gl  (N.li.). 

Tlie  Act  of  Incor[)oriition  of  tlio  town  of  Portlanrl,  84  V.  c.  11  (N.B.). 
which  rbiiiuiiibd  in  force  when  the  town  wan  inccjrporated  an  a  city  hy  15  V. 
c.  01  (N.IJ),  empowered  the  corporation  to  open,  lay  out,  ret;ulatc,  repair, 
amend  and  clean  the  roadH,  streeta,  etc. 

Held,  that  tlie  corporation  liad  authority,  under  this  Act,  to  alter  the  level 
of  a  Htreet  if  the  puljhc  convenience  n.-quired  it. 

W.  waH owner  and  occupant  of  a  houBo  in  Portland  nituate  several  feet  ba-jk 
from  tlie  Htreet  with  HtepH  in  front.  The  corporation  cauued  the  Htreet  in  front 
of  the  liouHe  to  bo  cut  down,  in  doint,'  which  the  Hte[)8  were  removed  and  the  liouse 
left  Home  Hi.\  feet  above  the  road.  To  iif'X  down  to  tlio  Htreet  W.  placed  two 
Hmull  piaiikH  from  a  platform  in  front  of  the  iiouHe  and  bin  wife  in  K'^ing  down 
tliene  phmkH  in  the  neceHsary  courwe  of  licr  daily  a\f)cationH  Hlipped  and  fell 
receivinf,'  Hevere  injuricH.  She  had  used  the  plankn  before  and  knew  that  it  wan 
dan^erouH  to  walk  up  or  down  tlieni.  In  an  action  a^^ainnt  the  city  in  conHe- 
(juence  of  the  injuriea  ho  received  : 

Held,  affirminf{  the  judgment  of  the  Suprtano  Court  of  New  BniriHwick, 
that  the  corporation  havin^^  authority  to  do  the  work,  and  it  not  being  shown 
that  it  waH  negligently  or  improperly  done,  the  city  was  not  liable. 

Held,  alHo,  that  the  wife  of  W.  was  guilty  of  contributory  negligence  in 
UHiiig  the  plankH  as  she  did  knowiiif;  that  hucIi  uho  wast  dangeroim. 

Williams  v.  The  City  of  Portland,  -xix.  ir/.i. 

If].  Confititutional  law—B.  N.  A.  Act,  .s.s.  .9/  (0  02 — Inti-reHt — Lefjin- 
lallre  aidhorlty  orjtr — Municipal  Act — 49' V.  r.  f)*,  h.  (iid  \ 
00  V.  c.  JO,  .s.  4-J  (Man.) — Taxation — Pemdlji  for  not  pay- 
ing taxes — Additional  rate. 

The  Municipal  Act  of  Manitoba  provides  that  perHOUH  paying  taxes  before 
December  1st  in  citien,  and  December  .HlHt  in  rural  muircipalities  shall  be 
allowed  10  per  cent,  discoinit;  that  from  tliat  date  until  March  Ist  the  taxoH 
shall  be  payable  at  par ;  and  after  March  Ist,  1(J  per  cent,  on  the  original 
amount  of  the  tax  shall  be  added. 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne,  J.,  disHenting, 
that  the  10  per  cent,  added  on  March  Ist  was  only  an  additional  rate  or  ta.\ 
imposed  aa  a  penalty  for  non-payment  which  the  local  legislature,  under  its 
authority  to  legislate  with  respect  to  niuiiici[ial  iimtitutioiiH,  had  power  to  im- 
pOHe,  and  it  was  not  "  interest  "  within  the  meaning  of  s.  '.)1  of  the  H.  N.  A.  Act. 
liODK  V.  TurruHCi',  2  Legal  News,  IWi,  overruled. 

Lynch  v.  The  Can.  N.  W.  Land  Co.,  South  Duffcrin  v.  Mordcn,  Gibbins 

Y.  Barber.— XIX.  204. 
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1 7.  (^yrponition — (foiitract  of — iSVr/i — Pfn'formance — Atfopfion  — 
Municipality — Jiy-iavj — Md/ultoljn,    Mn/nicipo.l   Arf,   /sw.^, 

A  (;or[ioratioii  i»  liable  on  an  execiitcil  coiitruct  for  the  porformaiiee  of 
work  within  lliu  piiriiosoH  for  wliich  it  was  created,  wliiuh  work  it  han  adoiitcd 
and  of  wliicli  it  Ikih  received  tlie  benefit  tliou^ii  the  contract  was  not  executed 
under  it»  corporate  Heai,  anil  tiiiH  aiipIieH  to  municipal  aH  well  au  other  cor|)0- 
ratioim.     Ritchie,  C.J.,  and  Stron^^,  J.,  dinnentin^. 

In  M.  Ill  of  the  Manitoba  Municipal  Act,  iHHt,  which  provider  that  muni- 
cipal cor[)oralionH  may  pawH  by-laWH  in  ndation  to  inatterH  therein  '  iiiunerated, 
the  word  "may"  in  permiHwivo  only  and  doeH  not  prohibit  (;or[)orationH  from 
exercihinj;  their  jurisdiction  otherwise  than  by  by-law.  Ritchie,  ('..].,  ami 
Htronf^,  J.,  tlisscntin'^'. 

Bernardin  v.  The  Municipality  of  North  Duffcrin. — xix.  '^nl. 
See  MUNICIPAL  CORPORATION,  2H. 

]>>>.  Cinislructinii  of  Metoer — HkjIiL  Io  mfcr  IhikIh  of  odjoi uukj 
Hill  ii/wipiditt/ — •licstricluniN — R.  S.  O.  ISH7,  <:.  iHJf.,  s.  J,'7'J, 
H-H.  in.     .',1   V.  <:  JS,  H.  .'0.  (0.). 

i'lO  V.  c.  'M,  s.  '20,  amending  the  Almiicipal  Act  of  Ont.  it.  S.  O  \HHl, 
c.  181,  8,  47'.i.  does  not  take  away  the  restrictions  iinfiosed  by  tlie  Minncipal 
Act,  and  it  is  Btill  necessary  that  the  two  niunicipaliticm  interested  shouiil 
settle  liy  uf^roement  the  terms  and  conditions  of  entry  for  construction  of  sewir 
from  one  niunici[)ality  into  tlie  territory  of  liu'  adjoinin'.^  inMni''i|)alitv,  and  if 
such  af^reement  cannot  be  had  the  ternia  and  conditions  must  be  settled  by 
arbitration.  The  judgments  of  the  Court  of  Appi'il  for  Ontario  (17  Ont.  App. 
R.  ;illi)  and  the  Divisional  (Jourt  (18  O.  R.  I!)',H  allinnijd. 

City  of  Hamilton  v.  Corporation  of  Township  of  Barton,  -xx.  17:i. 

19.  By  law  of,  iiMpoHiii;^-  tu.K  on 'rol<i[)li()ii(!   ;iuil  (ias  (J(jiii[>aiii<-!H— 

Action  to  set  a.si<l»'  —Jurisdiction — S.Ac  li  C.  Act.U.  S.  (J.  1 ;{'), 
«.  24,  (g). 

.SVf  JURISDICTION,  !i3. 

20.  Dufy  to  liff/i.t  Ntreetn — LiaJjiiity  forneyUfjfince — Ofisl  rttctlon  on 

sideiv(dl>: — PoHition  of  hydro  nt. 

L.  was  walking!  alonj,'  the  sidewalk  of  a  street  in  llalifa.x  at  niKlit  wiien  an 
electric  lamp  went  out  and  in  the  darkness  she  fell  over  a  hydrant  and  wa» 
injured.  In  an  action  asjamst  tiu;  city  for  daniaj.;es  it  was  shown  tliat  there 
was  a  space  of  seven  or  eifiht  feet  between  the  hydrant  and  the  inner  lino  of 
the  sidewalk,  and  that  L.  was  aware  of  the  position  of  the  hydrant  and  accus- 
tomed to  walk  on  said  street.  Tiie  statutes  respoctinj^  the  t,'overiiinent  of  the 
city  do  not  obli^je  the  council  to  keep  tlie  streetn  ii^^lited  but  autliori/.j  them  to 
enter  into  contracts  for  that  purpose.  At  the  time  of  tnis  accident  the  city 
was  lij^hted  by  electricity  by  a  company  who  had  contracted  with  the  corpora- 
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tion  therefor.    Evidence  was  ^iven  to  show  that  it  was  not  posaiblo  to  prevent 
II  Hinnle  himi)  or  a  batch  of  lampH  nomn  out  at  times. 

Held,  i'eversiiit{  the  jiulymcnt  of  tlio  Kupronie  Cotirt  of  Nova  Scotia, 
Strong,'  mill  TnHcliereau,  J.I.,  (liHHeiitiiit,',  tliiit  the  city  wiiH  not  liiil)lo;  that  the 
cor[)orivtion  bein({  under  no  Htatutory  duty  to  li>;lit  the  utreelM  the  rchition 
between  it  and  the  contractors  was  not  that  of  maHter  and  servant,  or  princi- 
pal  and  a^jent,  but  that  of  employer  and  independent  contractorH,  and  tiie 
corporation  was  not  liable  for  ncf^lif^enco  in  the  performance  of  the  service  ; 
that  neitlier  the  position  of  the  hydrant  nor  the  tlickerin^;  and  f^oin^  out  of  tlio 
light  was  in  itself  evidence  of  nef^lijjonce  in  the  corporation  and  that  L.  could 
have  avoided  the  accident  by  the  exercise  of  reasonable  care. 

The  City  of  Halifax  v.  Lordly.— xx.  r»05. 

2 1 .  Improyemev t  or  altcru t io n  of  nt reel — Lowering  (jrode — Inj a  rij 
to  (tdjdcent  bind — Rnwd)/ — Action — (Jompeufxitiov  ii/ader 
slidatory  provinions — liij-lmv — 51  V.  c.  /fJ,  •'*•  -^^^  (B.C.). 

The  Act  iucorporatint^  the  city  of  New  Westminster,  51  V.  o.  42  (B.C.),  by 
8.  I'.lu,  empowers  the  council  of  the  city  to  order  by  by-law  the  openini^  or 
extending;  of  streets,  etc.,  and  for  such  purposes  to  acquire  and  use  any  land 
wjtiiiii  the  city  limits,  either  by  private  contract  or  by  complyinj^  with  the 
formalities  prescribed  in  sub-sections  3  and  1  of  the  said  section,  which  provide 
for  the  appointment  of  commissioners  to  lix  the  price  to  be  paid  for  such  land ; 
sub-section  13  provides  for  the  confirmation  of  the  appointment  and  15  for  the 
deposit  in  court  of  said  price  by  the  council  which  deposit  should  vest  in  them 
lliu  tit!t;  tu  aiiid  land. 

Sub-section  17  of  section  190  enacts  that  sub-sections  3  and  4  shall  apply 
to  cases  of  damaj^e  to  real  or  personal  estate  by  reason  of  any  alteration  made 
by  orikr  of  council  in  the  line  or  level  of  any  street,  and  for  payment  of  the 
compensation  therefor  without  furtlier  formality. 

The  council  was  authorized  by  by-law  to  raise  money  for  improving? 
certain  streets  but  no  by-law  was  passed  expressly  orderuif^  such  improvements. 
In  one  of  the  streets  named  in  said  by-law  the  tjrade  was  lowered,  in  doing 
which  the  approach  to  and  from  an  adjacent  lot  became  very  diflicult  and  no 
retaining  wall  having  been  built  the  soil  of  said  lot  caved  and  sunk  thereby 
weakening  the  supports  of  the  buildings  thereon. 

Held,  affirming  the  decision  of  the  court  below,  Ritchie,  C.J.,  and  Tas- 
chereau,  J.,  dissenting,  that  tlie  owner  of  said  lot  could  maintain  an  action  for 
the  ilamage  sustained  by  lowering  the  grade  of  the  street  and  was  not  obliged 
to  seek  redress  under  the  statute  ;  that  sub-section  17  of  section  190  which 
dispenses  with  formalities  required  by  prior  sub-sections  only  applies  to  cases 
where  land  is  injuriously  affected  by  access  thereto  being  interfered  with,  and 
where  land  is  taken  or  used  for  the  purposes  of  work  on  the  streets  the 
corporation  must  comply  with  the  formalities  prescribed  by  sub-sections  '^  and 
4;  that  the  street  having  been  excavated  to  a  depth  which  caused  a  subsidence 
of  adjoining  land  the  latter  must  be  regarded  as  having  been  taken  and  used 
for  the  purposes  of  tlie  excavation,  and  the  council  should  have  acquired  it 
under  the  statute  ;  not  having  so  acquired  it,  and  having  neglected  to  take 
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Hlttj)H  to  prevent  tliu  HubHidence  of  the  adjacent  land,  they  wore  liiible  for  the 
damage  thereby  cauHed, 

Held,  further,  that  the  no>{lect  to  take  such  prccautionH  was  in  itBclf,  how- 
ever le^al  the  making  of  the  excavation  may  have  been  if  Hkiifiiily  executed, 
Huch  net{li({ence  in  tlie  manner  of  oxecutin|4  it  aH  to  entitle  the  owner  of  the 
adjacent  land  to  recover  damages  for  the  injury  suHtained. 

Held,  per  Patterson,  J.,  that  in  tiie  absence  of  tlio  Htatntory  preliminarief* 
a  municipality  lias  no  (greater  ri^lit  than  any  other  owner  of  adjacent  land  to 
disturb  the  soil  of  a  private  person. 

The  Corporation  of  the  City  of  New  Westminster  v.  Brighouse.— xx.  520. 

22.  Maintenance  of  counti/  hii'd<Hnffs — Estahlinhment  of  county 
court  house  and  jail — liajht  to  remove  frovi  shire  town. 

Ry  R.  R.  N.  S.  .Ith  Ser.  c.  20,  h.  I  as  amended  by  10  V.  c.  11,  "county  or 
district  jails,  court-houses  and  sessions  liouscs  may  be  established  erected  and 
repaired  by  order  of  the  municipal  councils  in  the  respective  municipalities." 
In  IH',11  an  Act  was  passed  empoworinv;  tlie  municipality  of  Luneiiburf,'  to 
to  borrow  a  sum  not  exceeding  ^20,00)  "  for  the  purpose  of  orectini^  and  fur- 
nishing a  court- house  and  jail  for  the  county  of  Lunenburg  or  repairing  and 
improving  the  present  court-house  in  said  county,"  provision  being  made  for 
the  municipality  of  Chester  and  the  town  of  Lunenburg  (separate  corporations 
in  said  county)  respectively  contributing  toward  payment  of  said  loan. 

The  town  of  L.  is  the  shire  town  of  said  county  where  the  sittings  of  the 
Supremo  Court  are  held  as  required  by  statute,  and  where  the  county  court- 
house and  jail  had  always  been  situated.  In  pursuance  of  the  above  authority 
to  buriDw,  tlie  council  of  the  municipality,  by  resolution,  proposed  to  build  a> 
court-house  and  jail  at  B.  another  town  in  the  county,  intending  after  they 
were  built  to  petition  the  legislature  to  transfer  the  sittings  of  the  Supreme 
Court  to  B.  The  corporation  of  L.  caused  an  injunction  to  bo  applied  for  and 
obtained  restraining  the  municipal  council  from  erecting  a  court-house  and 
jail,  for  the  general  purposes  of  the  county,  at  H.  or  expending  in  such  erection 
any  funds  in  which  the  municipality  of  C.  or  the  town  of  L.  or  either  of  them, 
are  interested.     On  appeal  from  the  judgment  granting  such  injunction  : 

Held,  that  the  municipality  could  not,  under  the  statutory  authority  to 
establish  and  erect  a  court-house  and  jail,  remove  these  buildings  from  the 
town  of  L.  and  so  repeal  and  annul  the  statutes  of  the  legislature  which  had 
established  them  in  L.  Without  direct  legislative  authority  therefor  the 
county  buildings  could  only  be  erected  in  the  shire  town.  The  injunction  was, 
therefore,  properly  granted. 

Municipality  of  Lunenburg  v.  The  Attorney-General  of  Nova  Scotia. 

—XX.  uOfi. 

2^.  Municipal  hy-laxv — Votincf  on  —  Casting  vote  of  returning 
officer— 11  S.  0.  1887,  c.  174,  ^s.  152,  299. 

Section  '20<)  of  c.  171  of  the  R.  S.  O.  18S7,  provides  that  in  case  of  a  vote 
being  taken  on  a  municipal  by-law,  the  proceedings  at  thy  poll  and  for  and 


558 
Municipal  Corporation—'  'ontimial. 

incidental  to  the  same  and  the  purposes  thereof  shall  he  the  same,  as  nearly  as 
may  be,  as  at  municipul  electioiis,  and  all  the  provisions  of  sections  116  to  1G9 
inclusive  of  the  Act  so  fur  as  the  same  are  applicable,  and  except  so  far  as  is 
therein  otherwise  provided  shall  apply  to  the  taking  of  votes  at  such  poll  and 
to  all  matters  incidental  thereto. 

And  section  152,  one  of  the  sections  relatinj^  to  municipal  elections  so 
made  applicable  to  the  voting  on  a  by-law,  provides  thf.t  "  In  case  it  appears 
upon  the  casting  up  of  the  votes  as  aforesaid,  that  two  or  more  candidates 
have  an  equal  number  of  votes  the  clerk  of  the  municipality,  whether  other- 
wise qualified  or  not,  shall  at  the  time  he  declares  the  result  of  the  poll,  fjive 
a  vote  for  one  or  more  of  such  candidates  so  as  to  decide  the  election." 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario  (14  Out- 
App.  E.  299) ,  that  this  section  152  is  not  applicable  to  the  case  of  a  vote  on  a 
by-law,  and  the  returning  officer  in  case  of  a  tie  on  such  voting  cannot  give 
his  vote  in  favour  of  the  by-law. 

Present — Ritchie,  C.J.,  and  Strong,  Fournier,  Taschereau  and  Gwynne,  JJ. 

The  Canada  Atlantic  Ry.  Co.  v.  The  Township  of  Cambridge.— 

24  L.  C.  J.  4!)9.~14th  June,  1888. 

[The  Privy  Council  granted  leave  to  appeal  in  this  case,  but  the  appeal 
was  not  prosecuted  to  a  termination.] 

24.  On*.  Municipal  Act,  ss.  535  (3),  638 — Bridges  over  rivers  cross- 
ing boundary  lines — Deviation  ofhotindary  road — Liahil- 
ity  of  counties  to  repair  bridges  in — 4^2  V.  c.  J^7,  (0.),  effect 
of  as  to  the  Toxvnships  of  Verulam  and  Harvey — Territorial 
Act,  R.  S.  0.  c.  5 — Toivnship  fronting  on  lake. 

An  action  brought  by  the  corporation  of  the  County  of  Victoria  against 
the  corporation  of  the  County  of  Peterborough  to  compel  the  latter  corporation 
to  contribute  to  the  maintenance  and  repair  of  certain  bridges. 

The  facts  will  be  found  fully  set  out  in  the  reports  of  the  case  in  15  O.  R. 
440,  and  15  O.  App.  E.  617. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Appeal  for  Ontario,  that  the  appeal  should  be  dismissed. 

Per  Strong,  J.  The  appeal  must  be  dismissed  for  the  reasons  stated  by 
Mr.  Justice  Osier  in  the  Court  of  Appeals. 

Per  Patterson,  J.,  Taschereau,  J.,  concurring:  I  agree  with  the  Court  of 
Appeal  that  the  rivers  over  which  the  bridges  in  question  are  built  do  not  cross 
any  road  between  the  counties  of  Victoria  and  Peterborough  and  that  the 
provision  of  s.  535  cannot  aid  the  claim  of  the  county  of  Victoria,  because  no 
road  existing  in  law  between  the  counties  at  the  place  in  question  there  is  no  such 
deviation  of  a  road.  The  bridges,  if  made  where  the  rivers  called  the  Big  Bob 
and  the  Little  Bob  cross  the  original  allowance,  could  not  be  said,  since  March, 
1880,  to  be  over  rivers  crossing  the  boundary  line  between  the  townships.  A 
fortiori  the  bridge  on  the  deflected  road  cannot  be  held  to  be  over  a  river  cross- 
ing the  boundary  line. 
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Per  Gwynne,  J.  The  bridge  in  question  is  one  across  the  stream  flowing 
from  Stur^jeon  Lake  into  Pigeon  Lake  at  a  point  distant  over  lA  miles  west  of 
Pigeon  Lake  and  in  the  village  of  Bobcaygeon,  which  is  a  village  situate 
within  the  Township  of  Verulam,  so  that  it  is  apparent:  1.  That  this  is  not  a 
bridge  over  a  river  forming  or  crossing  any  boundary  line  between  two 
municipalities,  so  as  to  come  within  s.  535  ;  and  2.  As  there  is  no  river  which 
in  point  of  fact  does  cross  the  boundary  line  between  the  two  townships  at  any 
place,  no  question  of  deviation  within  the  meaning  of  the  section  does  or  can 
arise.  The  bridge  is  one  across  a  river  wholly  within  the  limits  of  the  village 
of  Bobcaygeon,  and  which  is  said  to  exceed  100  feet  in  width.  The  bridge, 
therefore,  seems  to  come  within  the  provisions  of  s.  534  of  the  Act.  It 
certainly  does  not  come  within  a.  535. 

Present. — Strong,  Fournier,  Taschereau,  Gwynne,  and  Patterson,  JJ. 

The  Corporation  of  the  County  of  Victoria  v.  The  Corporation  of  the 

County  of  Peterborough.— 14th  June,  1889. 

25.  Control  over  streets — Duty  to  repdir — Transferred  powers — 
Negligence — Notice  of  action — Defence  not  pleaded — 34-  V. 
c.  If  (NB.)—J5  V.  c.  16,  (N.B.). 

The  Act  incorporating  the  town  of  Portland,  34  V.  c.  11  (N.B.),  gives  the 
town  council  the  exclusive  management  of  and  control  over  the  streets,  and 
power  to  pass  by-laws  for  making,  repairing,  etc.,  the  same.  By  s.  84  the 
provisions  of  25  V.  c.  16  and  amending  Acts,  relating  to  highways,  apply  to 
said  town  and  the  powers,  authorities,  rights,  privileges  and  immunities  vested 
in  commi'3sioners  and  surveyors  of  roads  in  said  town  are  declared  to  be  vested 
in  the  council.  By  another  Act  no  action  could  be  brought  against  a  commis- 
sioner of  roads  unless  within  three  months  after  the  act  committed,  and  on 
one  month's  previous  notice  in  writing.  The  town  of  Portland  afterwards 
became  the  city  of  Portland,  remaining  subjoct  to  the  said  provisions,  and 
eventually  a  part  of  the  city  of  St.  John. 

An  action  was  brought  against  the  city  of  Portland  by  C.  for  injuries 
sustained  by  stepping  on  a  rotten  plank  on  a  side-walk  in  said  city  and  break- 
ing his  leg.  More  than  a  mouth  before  the  action  was  commenced  plaintiff's 
solicitor  wrote  to  the  council  notifying  them  of  the  injuries  sustained  by 
plaintiff,  and  concluding  :  "  As  it  is  Mr.  Christie's  intention  to  claim  damages 
from  you  for  such  injuries,  I  give  you  this  notice  that  a  prompt  inquiry  into 
the  circumstances  may  be  made  and  such  damages  paid  as  Mr.  Christie  is 
entitled  to  :"  except  this  no  notice  of  action  was  given,  but  want  of  notice  was 
not  pleaded.  The  jury  on  the  trial  found  that  the  broken  plank  was  within 
the  line  of  the  street,  and  that  the  council,  by  conduct,  had  invited  the  public 
to  use  said  sidewalk.  After  Portland  became  a  part  of  St.  John  the  latter  city 
became  defendant  in  the  case  for  subsequent  proceedings. 

Held,  Strong,  J.,  diBJenting,  that  the  city  was  liable  to  C.  for  the  injuries 
80  sustained. 

Held,;)fr  Ritchie,  C.J.,  and  Strong,  J.,  that  the  letter  of  the  solicitor  was 
not  a  suiHcient  notice  of  action  under  the  statute. 
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Per  Ritchie,  C.J.  If  notice  of  action  was  necessary  the  want  of  it  could 
not  be  relied  on  as  a  defence  without  being  pleaded. 

Per  Taschereau,  Gwynne  and  Patterson,  JJ.  Notice  was  not  necessary ; 
the  liability  of  the  city  did  not  depend  on  s.  84  of  34  V.  c.  11,  but  on  the 
sections  making  it  the  duty  of  the  council  to  keep  the  streets  in  repair ;  and 
the  only  privilege  or  immunity  possessed  by  the  commissioners  and  surveyors  of 
roads  was  that  of  exemption  from  the  performance  of  statute  labour. 

Per  Strong,  J.  One  of  the  "immunities"  declared  to  be  vested  in  the 
council  was  that  of  not  being  subject  to  an  action  without  prior  notice,  and  no 
notice  having  been  given  in  this  case  C.  could  not  recover. 

City  of  St.  John  v.  Christie.— xxi.  1. 

26.  Draivacjc  of  lands — Injury  to  other  lands  hy — Remedy  for — 
ArhiiraHon — Notice  of  action — Mandamus. 

By  9.  483  of  the  Ontario  Municipal  Act,  R.  S.  O.  [1887]  c.  184,  if  private 
lands  are  injuriously  affected  by  the  exercise  of  municipal  powers  the  council 
shall  make  due  compensation  to  the  owner,  the  claim  for  which,  if  not  mutually 
agreed  upon,  shall  be  determined  by  arbitration. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  that  it  is  only  when 
the  act  causing  the  injury  can  be  justified  as  the  exercise  of  a  statutory  power 
that  the  party  injured  must  seek  his  remedy  in  the  mode  provided  by  the 
statute;  if  the  right  infringed  is  a  common  law  right  and  not  one  created  by 
the  statute,  remedy  by  action  is  not  taken  away. 

By  H.  569  of  the  same  Act  the  council,  on  petition  of  the  owners  for  drainage 
of  property,  may  procure  an  engineer  or  surveyor  to  survey  the  locality  and 
make  a  plan  of  the  work,  and  if  of  opinion  that  the  proposed  work  is  desirable 
may  pass  by-laws  for  having  it  done. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  that  the  council  has 
a  discretion  to  exercise  in  regard  to  the  adoption,  rejection  or  modification  of 
the  scheme  proposed  by  the  engineer  or  surveyor  and  if  adopted  the  council  is 
not  relieved  from  liability  for  injuries  caused  by  any  defect  therein  or  in  the 
construction  of  the  work  or  from  the  necessity  to  provide  a  proper  outlet  for 
the  drain  when  made  thereunder. 

The  Act  imposes  upon  the  council,  after  the  construction  of  work  proposed 
by  the  engineer  or  surveyor,  the  duty  to  preserve,  maintain  and  keep  in  repair 
the  same.  The  township  of  R.,  in  pursuance  of  a  petition  for  draining  flooded 
lands  and  surveyor's  report,  constructed  a  number  of  drains  and  embankment. 
Thtse  drains  were  led  into  others  formerly  in  use  which  had  not  the  capacity 
to  carry  off  the  additional  volume  of  water,  but  became  overcharged  and  flooded 
the  land  of  W.  adjoining. 

Held,  that  the  municipality  was  guilty  of  neglect  of  the  duty  imposed  by 
the  Act,  and  W.  had  a  right  of  action  for  the  damage  caused  to  his  land 
thereby. 

Held,  per  Strong  and  Gwynne,  JJ.,  Ritchie,  C.J.,  and  Patterson,  3.,  contra, 
that  the  drain  causing  the  injury  being  wholly  within  the  limits  of  the  munici- 
pality ill  which  it  WHS  commenced,  and  not  benefiting  the  lands  in  an  adjoining 
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municipality  it  did  not  come  under  tbe  provisions  of  s.  583  of  the  Municipal 
Act  and  W.  a  as  not  entitled  to  a  mandamus  under  that  section. 

Per  Ritchie,  C.J.,  and  Patterson,  J.,  b.  583  applied  to  the  said  drain,  but 
W.  could  not  claim  a  mandamus  for  want  of  the  notice  required  thereby. 

Per  Strong  and  Gwynne,  JJ.,  that  though  W.  was  not  entitled  to  the 
statutory  mandamus  it  could  be  granted  under  tbe  Ontario  Judicature  Act 
K.  S.  O.  (1887)  c.  44. 

Williams  y.  The  Corporation  of  the  Township  of  Raleigh.— xxi.  103. 

27.  Ontario  Municipal  Act—R  8.  0.  (1887)  c.  18^,  s.  583— Drain- 
age works  — Non-com2)letio7i — Mandavfius  —  Maintenance 
and  repair — Notice. 

The  township  of  C,  under  the  provisions  of  the  Ontario  Municipal  Act, 
E.  S.  O.  (1887)  c.  184,  relating  thereto,  undertook  the  construction  of  a  drain 
along  the  town  line  between  the  townships  of  C.  and  S.,  but  the  work  was  not 
fully  completed  according  to  the  plans  and  specifications,  and  owing  to  its 
imperfect  condition  the  drain  overflowed  and  flooded  the  lands  of  M.  adjoining 
said  town  line.  M.  and  the  township  of  S.  joined  in  an  action  against  the 
township  of  which  they  alleged  that  the  effect  of  the  work  on  the  said  drain 
was  to  stop  up  the  outlets  to  other  drains  in  S.  and  cause  the  waters  thereof  tO' 
flow  back  and  flood  the  roads  and  lands  in  the  township,  and  they  asked  for  an 
iii junction  to  restrain  C.  from  so  interfering  with  the  existing  drains  and  a- 
mandamus  to  compel  the  completion  of  the  drain  undertaken  to  be  constructed 
by  C.  as  well  as  damages  for  the  injury  to  M.'s  land  and  other  land  in  S. 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  M.  was  entitled 
to  damages,  and  reversing  such  decision,  Taschereau,  J.,  dissenting,  and  Pat- 
terson, J.,  hesitating,  that  the  township  of  S.  was  entitled  to  a  mandamug,  but 
the  original  decree  should  be  varied  by  striking  out  the  direction  that  the  work 
should  be  done  at  the  cost  of  the  township  of  C,  it  not  being  proved  that  the 
original  assessment  was  sufficient. 

Held,  per  Eitchie,  C.  J.,  Strong  and  Gwynne,  JJ.,  that  s.  583  of  the  Munici- 
pal Act  providing  for  the  issue  of  tbe  mandamus  to  compel  the  making  of 
repairs  to  preserve  and  maintain  a  drain  does  not  apply  to  this  case  in  which 
the  drain  was  never  fully  made. and  completed,  but  that  the  township  of  S. 
was  entitled  to  a  mandamus  under  the  <  ntario  Judicature  Act,  R.  S.  O.  (1887) 
c.  44. 

Held,  further,  that  the  flooding  of  lands  was  not  an  injury  for  which  the 
township  of  S.  could  obtain  an  action  for  damages,  even  though  a  general 
nuisance  was  occasioned.  The  only  pecuniary  compensation  to  which  S.  was 
entitled  was  the  cost  of  repairing  and  restoring  roads  washed  away. 

Per  Patterson,  J.  It  might  be  preferable  to  leave  the  parties  to  work  out 
their  remedy  under  s.  583. 

The  Corporation  of  the  Township  of  Sombra  v.  The  Corporation  of  the 

Township  of  Chatham.— xxi.  305. 

CAS.  DIG. — 36 
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28.  Contract  under  seal — By-law- — Executory  contract — Enforce- 

ment. 

In  pursuance  of  section  480  of  the  Ontario  Municipal  Act,  R.  S.  O.  1887, 
T!.  184,  empowering  any  municipal  council  to  purchase  fire  apparatus,  the 
council  of  the  town  of  P.  by  resolution  authorized  the  Fire  and  Water  Com- 
mittee to  ascertain  the  price  of  a  fire  engine,  and  on  the  committee's  report 
recommending  the  purchase,  a  contract  was  entered  into  under  the  corporate 
seal  of  the  council  for  the  construction  of  an  engine  and  hose  by  the  Watero  us 
Co.  No  by-law  of  the  corporation  was  passed  authorizing  or  sanctioning  such 
contract,  the  engine  was  built  and  placed  in  the  town  hall  and  a  committee  of 
the  council  was  appointed  to  engage  experts  to  test  it,  the  test  was  made  and 
the  experts  reported  favourably  upon  it,  but  the  council  afterwards  passed  a 
resolution  that  all  negotiations  in  reference  to  the  purchase  be  dropped  and 
that  the  company  be  notified  to  remov^e  the  engine  from  the  town  hall.  An 
action  was  brought  against  the  municipal  corporation  for  the  contract  price 
of  the  engine  and  hose  on  the  trial  of  which  the  presiding  judge  found  as  a 
fact  that  the  engine  had  answered  the  test  and  *.ilfilled  the  requirements  of 
the  contract,  but  held  that  the  contract  could  no':  oe  enforced  for  want  of  a 
by-law.  This  judgment  was  affirmed  by  the  Divisional  Court  (20  O.  E.  411) 
and  by  the  court  of  appeal  for  Ontario  (19  Ont.  A.  E.  47). 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  Gwynne,  J.,  dissentingi 
that  the  engine  not  having  been  accepted  by  the  corporation  the  contract  was 
not  executed  ;  that  section  282  of  the  Municipal  Act  requires  all  powers  of  the 
corporation  to  be  exercised  by  by-law  uiiless  otherwise  expressly  authorized  or 
provided  ;  that  the  authority  to  purchase  fire  apparatus  is  expressly  given  to 
municipal  corporations  by  the  Act  and  is  a  power  to  be  exercised  by  by-law 
under  said  section  and  the  contract  being  executory  the  want  of  a  by-law  was 
a  bar  to  the  action.  Bernardin  v.  North  Bufferin,  19  Can.  S.  C.  E.  581,  distin- 
guished. 

Held,  per  Gwynne,  J.  That  the  powers  to  be  exercised  by  by-law  are  only 
legislative  powers  and  a  contract  such  as  that  in  question  in  this  case  could  be 
enforced  without  a  by-law. 

WaterouB  Engine  Works  Co.  y.  Town  of  Palmerston.— 13  Dec.  1892.— xxi.  556. 

29.  By-law — Submission  to  ratepayers — Publication  in  adjoining 

,    local  municipality — Gomp>liance  with  statute — Imperative 
or  directory  provisions — Authority  to  quash. 

The  Ontario  Municipal  Act,  E.  S.  O.,  1887,  c.  184,  requires,  by  a.  293,  that 
before  the  final  passing  of  a  by-law  requiring  the  assent  of  the  ratepayers,  a 
copy  thereof  shall  be  published  in  a  public  newspaper  either  within  the 
municipality  or  in  the  county  town  or  published  in  an  adjoining  local  muni- 
cipality. A  by-law  of  the  township  of  South  Norwich  was  published  in  the 
village  of  Norwich  in  the  county  of  Oxford,  which  does  not  touch  the  bounda- 
ries of  South  Norwich  but  is  completely  surrounded  by  North  Norwich  which 
does  touch  said  boundaries. 
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Held,  afiBrming  the  decision  of  the  Court  of  Appeal  for  Ontario,  19  Ont. 
App.  11.  'ii'ii,  that  as  the  village  of  N.  was  geographically  within  the  adjoining 
municipality  the  statute  was  sufficiently  complied  with  by  the  said  publi- 
cation. 

This  case  raises  also  a  question  as  to  the  constitutionality  of  what  is 
known  as  the  "  local  option  Act "  of  Ontario,  the  argument  on  which  was 
postponed  until  the  validity  of  the  by-law  was  settled  and  will  be  proceeded 
with  at  the  May  term,  1893. 

Present:  Strong,  C.J.,  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, JJ. 

huson  Y.  South  Norwich.— 20th  ?M;r.;ary,  1893. 

30.  Assessment  for  water  rates — Discount  i'or  pi-ompt  payment — 
Discrimination  against  property  exempt  from  taxes — R.  S.  O. 
1887,  c.  184,  s.  480,  s-.s.  3,  c.  192,  ss.  19  &  20. 
See  ASSESSMENT  AND  TAXES,  28. 

Mutual  Insurance  Companies. — Uniform  Conditions  Act,  R.  S.  0. 
c.  102,  not  applicable  to. 

See  INSUKANCE,  FIRE,  5. 


N. 

Navigation — Ohstraction    in  navigable  waters,  below  low  water 
11  u  i,rk — Nuisance —  Trespass. 

E.  et  al.  brought  an  action  of  tort  against  W.  for  having  pulled  up  piles  in 
the  harbour  of  Halifax  below  low  water  mark,  driven  in  by  them  as  supports 
to  an  extension  of  their  wharf,  built  on  certain  land  covered  with  water  in  said 
ho.rbour  of  Halifax,  of  which  they  had  obtained  a  grant  from  the  provincial 
government  of  Nova  Scotia  in  August,  1861.  W.  pleaded,  inter  alia,  that  "  he 
was  possessed  of  a  wharf  and  premises  in  said  harbour,  in  virtue  of  which  he 
and  his  predecessors  in  title  had  enjoyed  for  twenty  years  and  upwards  before 
the  action,  and  had  now,  the  right  of  having  free  and  uninterrupted  access  from 
and  to  Halifax  harbour,  to  and  from  the  south  side  of  said  wharf,  with  steam- 
ers, etc.,  and  because  certain  piles  and  timbers,  placed  by  the  plaintiifs  in  said 
waters,  interfered  with  his  rights,  he  (defendant)  removed  the  same."  At  the 
trial  there  was  evidence  that  the  erections  which  E.  et  al.  were  making  for  the 
extension  of  their  wharf  did  obstruct  access  by  steamers  and  other  vessels  to 
W.'s  wharf.  A  verdict  was  rendered  against  W.,  which  the  full  court  refused 
to  set  aside. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  reversing  the 
judgment  of  the  Supreme  Court  of  Nova  Scotia  that,  as  the  Crown  could  not, 
without  legislative  sanction,  grant  to  E.  et  al.  the  right  to  place  in  said  harbour 
below  low  water  mark  any  obstruction  or  impediment  so  as  to  prevent  the  free 
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and  full  enjoyment  of  the  right  of  navigation,  and  as  W.  had  shown  special 
injury,  be  was  justified  in  removing  the  piles,  which  was  the  trespass  com- 
plained of. 

Wood  V.  EsBon.— ix.  239. 

2.  Obstruction  in  navigable  rivers. 

See  LEGISLATURE,  8. 

3,  Impeding  navigation  of  river — Obstructions  placed  for  purpose 

of  repairing  bridge — Powers  of  Bridge   Company — Negli- 
gence— Damages  to  raft — 4^  V.  c.  61  (D.) — ^  V.  c,  51  {D.). 

The  plaintiff,  by  his  declaration  in  this  action,  in  substance  alleged  that 
he  was  possessed  of  a  raft  of  oak  logs  and  was  lawfully  floating  the  same  down  the 
Red  River,  which  is  a  navigable  river,  and  that  the  defendants  had  unlawfully 
placed  certain  piles  and  obstructions  in  the  bed  of  the  said  river  and  obstructed 
the  free  navigation  thereof,  so  that  the  raft  of  the  plaintiff  struck  against  the 
said  piles  and  obstructions,  and  thereby  the  said  raft  and  the  said  logs  com- 
posing the  same  were  carried  away,  destroyed  and  sunk. 

The  defendants,  by  their  pleas,  denied  that  they  placed  said  piles  and 
obstructions  in  the  bed  of  the  said  river,  and  alleged  that  the  said  raft  was  not 
the  plaintiff's,  and  also  alleged  that  they  were  a  body  corporate,  empowered  by 
certain  Acts  of  the  Parliament  of  Canada  (43  V.  c.  61,  and  44  V.  c.  51,)  to  erect, 
const. act,  work,  maintain  and  manage  a  bridge  across  the  Red  River,  and  that 
in  pursuance  of  said  Acts  they  have  erected  such  a  bridge,  and  that  before  the 
happening  of  the  events  complained  of  it  became  necessary,  for  the  purpose  of 
keeping  up  and  maintaining  the  said  bridge,  to  place  the  said  piles  and  obstruc- 
tions, in  the  declaration  mentioned,  in  the  bed  of  said  river,  at  and  under  the 
said  bridge,  and  that  thereupon  they  lawfully  placed  the  said  piles  and  obstruc- 
tions there  for  the  purposes  aforesaid,  and  not  otherwise,  and  that  they  used 
the  utmost  care  and  diligence  in  the  placing  of  said  piles  and  obstructions,  so 
as  not  to  interfere  with  the  free  navigation  of  said  river,  and  that  the  said  piles 
and  obstructions  did  not  interfere  with  the  free  navigation  thereof,  and  that  the 
damages  complained  of  happened  through  the  appellant's  own  negligence. 

The  bridge  having  been  injured  by  the  ice  in  the  spring  of  1882,  it  became 
necessary  to  repair  it.  The  piles,  etc.,  complained  of  were  placed  in  the  space 
where  the  plaintiff's  raft  struck,  for  the  purpose  of  being  used  in  the  repairing 
of  the  bridge  and  rebuilding  the  permanent  structure  after  its  injury. 

The  bridge  was  coi  ttructed  with  a  swing  or  draw,  and  two  spaces  of 
between  eighty  and  ninety  feet  were  left,  one  upon  each  side  of  the  swing  pier, 
as  required  by  the  Acts  of  incorporation.  These  spaces  were  open  at  the  time 
of  the  injury  complained  of,  no  piles  having  ever  been  placed  in  them. 

A  verdict  was  found  for  tlie  plaintiff.  The  Court  of  Queen's  Bench  for 
Manitoba  set  the  verdict  aside  and  ordered  a  non-suit  to  be  entered. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  defendants  had 
not  exceeded,  nor  been  guilty  of  negligence,  in  carrying  out  the  powers  con- 
ferred upon  them  by  their  charter,  and  were  therefore  not  liable. 

Appeal  dismissed  with  costs. 

RoUton  v.  Red  River  Bridge  Co.— 12th  May,  1885. 
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4.  Navif/ation,  interference  with — Water  lots — Crown  grant — 

Easement — Trespass — Public  navigable  waters. 

W.  was  the  lessee,  under  lease  from  the  city  of  Toronto,  of  certain  water 
lota  held  by  the  said  city  under  patent  from  the  Crown,  granted  in  1840,  the 
lease  to  VV.  being  given  by  authority  of  the  said  patent,  and  of  certain  pnblic 
statutes  respecting  the  construction  of  the  Esplanade  which  formed  the  boun- 
dary of  said  water  lots. 

Held,  affirming  the  judgment  of  the  court  below,  that  such  lease  gave  to 
W.  a  right  to  build  as  he  chose  on  the  said  lots,  subject  to  any  regulations 
which  the  city  had  power  to  impose,  and  in  doing  so  to  interfere  with  the 
right  of  the  public  to  navigate  the  water. 

Held,  also,  that  the  said  waters  being  navigable  parts  of  the  Bay  of 
Toronto,  no  private  easement  by  prescription  could  be  acquired  tlierein  while 
they  remained  open  for  navigation. 

London  and  Canadian  Loan  Co.  v.  Warin.— xiv.  '232. 

5.  Navif^able  river,  access  to,  by  riparian  owner — Obstruction  by 

railway  company — Damages  —  Action  at  law — 43-44  V. 
c.  4a,  s-8.  3  &  5  (P.Q.). 

See  RIPARIAN"  PROPRIETORS,  2. 

Negligence — Accident — Failure  to  use  air  brakes. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  2. 

2.  Contributory — Collision  with  anchor. 

See  MARITIME  COURT  OF  ONTARIO,  2. 

3.  Collision  causing  death. 

See  MARITIME  COURT  OF  ONTARIO,  3. 

4.  Of  servants  of  the  Crown. 

See  PETITION  OF  RIGHT,  1,  10,  11,  15. 

5.  Of  lessee — Liability  for  fire. 

See  LANDLORD  AND  TENANT,  A, 

6.  Of  railway  company. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  14, 15,  16, 17. 

*!.    Of  tug  towing  raft. 

See  MARITIME  COURT  OF  ONTARIO,  4. 

8.  Of  municipal  corporation — Non-repair  of  streets. 
See  CORPORATIONS,  18. 
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9.  Of  municipal  corporation,  for  defective  bridge. 

See  CORPORATIONS,  19. 

10.  Of  railway  company — .Damages — Res  ipsa  loqidtor. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  21. 

11.  Action  against  bridge  company  for  damages  to  raft — Powers  of 

company. 

See  NAVIGATION,  3. 

12.  Of  railway  company— Causing  death  of  wife — Damages. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  24. 

13.  Of  solicitoi',  in  not  registering  mortgage — Laches  by  client, 

See  SOLICITOR  AND  CLIENT,  2. 

14.  Railway  company — Right  to  protect  itself  from  liability  for, 

by  special  contract — Railway  Act,  1868,  s.  20,  s-s.  4 — 31  V, 
c.  43,  s.  5. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  25. 

15.  Of  municipal  corporation — Defective  sidewalk — Contributory 

negligence — New  trial. 

See  CORPORATIONS,  23. 

16.  Railway   company — Accident  —  Ferry — Wharf — Absence  of 

reasonable  precautions. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  20. 

17.  Ferry  under  control  of  corporation— Liability  for  injury  to 

passenger — Contributory  negligence. 

See  MUNICIPAL  CORPORATION,  8. 

18.  In  carriage  of  goods— Carriage  over  several  lines — Custod}^— 

Bill  of  lading. 

See  COMMON  CARRIERS. 

19.  Of  railway   company — Sparks   from  engine — Setting  fire   to 

adjoining  land — Presumption  as  to  cause  of  fire — Lapse  of 
time  before  discovery. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  40. 
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20.  Leaving  elevator  unattended — Accident  to  one  of  the  tenants  of 

building — Liability  of  landlord — Damages — Art.  1054,  C.  C. 
— Cross  appeal. 

See  DAMAGES,  49, 

21.  Carriage  of  goods  by  sea — Improper  stowage — Bill  of  lading 

— Excepted  perils. 

See  BILL  OF  LADING,  5. 

22.  Railway  Co. — Carriage  of  goods — Carriage  beyond  terminus — 

Restriction  of  liability — Railway  Act,  R.  S.  C.  c.  109,  s.  104. 
Sec  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 
CONTRACT,  Si. 

22«.  Railway  Co.,  death  caused  by  negligence  of,  running  through 
town  —  Contributory  negligence  —  Lisurance  on  life  of 
deceased — No  reduction  of  damages  therefor. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  46. 

23.  Railway   company — Negligence — Approaching   siding — Notice 

of  approach — No  statutory  duty  to  whistle  or  ring. 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  41). 

2i.  Railway  company — Accident  to  employee — Performance  of 
duty — Contributory  negligence — The  workmen's  compensa- 
tion for  Injuries  Act,  (O.),  49  V.  c.  28. 

Sec  RAILWAYS  AND  RAILWAY  COMPANIES,  .50. 

25.  Railway  Co. — Sparks  from  locomotive — Damage  by  tire. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  53. 

26.  Mercantile  agency — False  information — Contidential  communi- 

cation to  subscriber. 

See  DAMAGES,  57. 
LIBEL,  5. 

27.  Of  solicitor  in  not  registering  judgment — Retainer  to  prosecute 

action — Duty  of  solicitor. 

See  SOLICITOR  AND  CLIENT,  5. 

28.  Railway  company — Station  buildings — Planked  way— Invita- 

tion to  public  to  use — Duty  of  company. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  57. 
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29.  Railway   company  —  Conti'act   to   cany   passen^ei'S  —  Special 

conditions — Notice  of. 

See  RAILWAY  AND  RAILWAY  COMPANIES,  58. 

30.  Municipal  Corporation — Control  over  the  streets — Alteration'  of 

grade — Contributory  negligence. 

See  MUNICIPAL  CORPORATION,  15. 

31.  Responaihility — Vis  major — Fall  of  wall  after  fire — Damages 

—Arts.  17,  8-s.  U,  105,i,  lOoo,  1071,  CO. 

Where  a  tire  destroyed  the  defendant's  house,  leaving  one  of  tlie  walls 
scanding  in  a  dangerous  condition,  and  the  defendant  knowing  the  fact, 
neglected  to  secure  or  support  the  wall  or  take  it  down,  and  some  days  after 
the  fire  it  was  blown  down  by  a  high  wind  and  damaged  the  plaintiff's  lionae  : 

Held,  affirming  the  judgments  of  the  courts  below,  that  the  defendant 

could  not  shield  himself  under  the  plea  of  vix  major,  and  was  liable  for  the 

damages  caused. 

Nordheimer  v.  Alexander.— xix.  248. 

32.  Of  servants  of  Crown — Liability  of  Crown  for — Government 

railways — Construction  of  statute — 50-51  V.  c.  16. 
See  CROWN,  27. 

PRESCRIPTION,  21. 
{STATUTE,  15. 

33.  Railway  company — Construction  of  road — Impairing  usefulness 

of  highway. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  60. 

34.  Municipal  corporation — Duty  to  light  streets — Obstruction  of 

sidewalk — Position  of  hydrant. 

See  MUNICIPAL  CORPORATION,  20. 

35.  Government    railway  —  Land   cro.ssed   by  —  Accumulation   of 

surface  water — Maintenance  of  boundary  ditches — Liability 
of  Crown. 

See  CROWN,  30. 

36.  Municipal  corporation — Alteration  of  street — Lowering  grade 

— Injury  to  adjacent  land — Remedy  for. 
See  MUNICIPAL  CORPORATION,  21. 

37.  Liability  of  Road  Co. — Collector  of  tolls — Lessee. 

C.  brought  an  action  against  the  K.  &  B.  Road  Co.  for  injuries  sustained 
from  falling  over  a  chain  used  to  fasten  the  toll-gate  on  the  company's  road.    On 
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tlie  trial  the  following?  facts  were  proved :  The  tollhouae  extended  to  the  ed^e 
of  the  hijijhway,  and  in  front  of  it  was  a  short  board  walk.  The  gate  was 
attached  to  a  post  on  the  opposite  side  of  the  road,  and  was  fastened  at  nitjht 
by  a  ciiain  which  waa  usuaUy  carried  across  the  boardwalk  and  held  by  a  large 
stone  against  the  house.  The  board  walk  was  generally  used  by  foot  passen- 
gers, and  C.  walking  on  it  at  night  tripped  over  the  chain  and  fell  sustaining 
the  injuries  for  which  the  action  was  brought. 

The  toll  collector  was  made  a  defendant  to  the  action  but  did  not  enter  a 
defence.  It  was  shown  that  he  had  made  an  agreement  with  the  company  to 
pay  a  rtxud  sum  for  the  privilege  of  collecting  tolls  for  the  year,  and  was  not  to 
account  for  the  receipts.  The  company  claimed  that  he  was  lessee  of  the  tolls, 
and  that  they  were  not  responsible  for  his  acts.  The  jury  found,  however,  that 
in  using  the  chain  to  fasten  the  gate  as  he  did  he  was  only  followiu'^  the  prac- 
tice that  had  existed  for  some  years  previously,  and  doing  as  he  had  been 
directed  by  the  company.  The  statute  under  which  the  company  was  incor- 
porated contains  no  e.xpress  authority  for  leasing  the  tolls,  but  uses  the  term 
"renter"  in  one  section,  and  in  another  speaks  of  a  "lease  or  contract"  for 
collecting  the  tolls. 

The  company  claimed,  also,  that  C.  had  no  right  to  use  the  board  walk  in 
walking  along  the  highway,  and  her  being  there  was  contributory  negligence  on 
her  part  which  relieved  them  from  liability  for  the  accident. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario,  Gwynne,  J., 
dissenting,  that  C.  had  a  right  to  use  the  board  walk  as  part  of  the  publio 
highway,  and  was,  moreover,  invited  by  the  company  to  use  it,  and  there  was, 
tlierefore,  no  contributory  negligence ;  that  whether  the  toll  collector  waa 
servant  of  the  company  or  lessee  of  the  tolls,  the  company,  under  the  finding  of 
the  jury,  was  liable  for  its  acts. 

Kingston  and  Bath  Road  Company  v.  Campbell.— xx.  605. 

38.  In  working  steam  engine  used  in  running  hay-press — Damage 

by  fire — Spark  arrester — New  trial  ordered  by  court  below. 
See  MISDIRECTION,  3. 

39.  Neijlujence — Action  for  damages — Use  of  engine — Discharge  of 

steavi — Nuisance — Contributory  negligence. 

The  pipe  from  a  condenser  attached  to  a  steam  engine  used  in  the  manu- 
facture of  electricity  passed  through  the  floor  of  the  premises  and  discharged 
the  steam  into  a  dock  below  some  twenty  feet  from  an  adjoining  warehouse 
into  which  the  steam  entered  and  damaged  the  contents.  Notice  was  given  to 
the  electric  company  but  the  injury  continued  and  an  action  was  brought  by 
the  owners  of  the  warehouse  for  damages. 

Held,  affirming  the  decision  of  the  court  below,  that  the  act  causing  the 
injury  violated  the  rule  of  law  which  does  not  permit  one,  even  on  his  own 
land,  to  do  anything,  lawful  in  itself,  which  necessarily  injures  another,  and  the 
persons  injured  were  entitled  to  damages  therefor,  more  especially  as  the  injury 
continued  after  notice  to  the  company. 

The  Chandler  Electric  Co.  v.  Fuller.— xxi.  337. 
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Nej^otiorum  Gestor — Action  to  account-  -Cux'ator  to  substitution 
— Mandatory. 

See  WILL,  21. 

New  Brunswick — Dispute  with  Province  of  Ciinada  as  to  territory 
— Timber  lic^inses — Petition  of  right  by  licensee  against 
Dominion  Government. 

See  PETITION  OF  RIGHT,  20. 

New  Trial— Power  to  grant— Ss.  20  &  22  S.  &  E.  C.  Act. 

See  JURISDICTION,  20,  22,  23. 

2.  In  criminal  appeal — Cons.  Stats.  U.  G.  c.  112,  aiul  Cons.  Stat. 

L.  C.  c.  77,  ss.  57,  58  <&  59,  as  the  same  may  be  affected  by 

32  &  S3  V.  c.  29,  s.  80,  and  38  V.  c.  11,  s.  49. 

Held,  that,  since  the  passing  of  32  &  33  V.  o.  29,  s.  80,  repealing  so  much 
of  c.  77  of  Cons.  Stat.  L.  C.  as  would  authorize  any  court  of  the  Province  of 
Quebec  to  order  or  grant  a  ne'v  trial  in  any  criminal  case,  and  of  32  &  33  V. 
c.  36,  repealing  s.  G3  of  c.  77  v^ons.  Stats.  L.  C,  the  Court  of  Queen's  Bench  of 
the  Province  of  Quebec  has  no  power  to  grant  a  new  trial,  and  that  the 
Supreme  Court  of  Canada,  exercising  the  ordinary  appellate  powers  of  the 
court,  under  ss.  38  &  49  of  38  V.  c.  11,  should  give  the  judgment  which  the 
court  whose  judgment  is  appealed  from  ou^ht  to  have  given,  viz:  to  reverse 
the  judgment  which  has  been  given,  and  order  prisoner's  discharge. 

Laliberte  v.  The  Queen.— i.  117. 

3.  New  trial — Evidence — Where  improperly  received  and  after- 

wards withdrawn  by  judge  from  jn^ry — License  to  cut 
timber. 

The  plaintiff  was  the  licensee  of  certain  Crown  lands,  under  license  from 
the  Crown,  to  cut  timber  and  logs  thereon.  These  licenses  did  not  contain 
any  description  or  boundaries,  but  were  described  as  (1)  "  No.  192  east  half 
block  176  Muzeral  Brook,  containing  three  square  miles,"  and  (2)"  South  of 
main  S.  W.  Miramichi  River,  N.  east  quarter  of  block  42,  and  the  southern  IJ 
miles  of  block  41."  The  plaintiff  endeavoured  by  the  evidence  of  one  Braith- 
waite  and  one  Freeze  to  identify  the  lands  alleged  to  be  included  in  these 
licenses,  and  in  their  evidence  and  that  of  one  Flynn  proved  that  logs  had  been 
cut  upon  these  blocks  by  two  parties,  respectively  named  Sutherland  and  Kir- 
wan,  and  on  the  trial  the  plaintiff  offered  to  prove  the  statements  of  these  two 
parties  and  admissions  made  by  them.  The  defendant's  counsel  objected 
to  these  statements  as  no  evidence  against  the  defendant,  and  on  the  objection 
being  taken,  the  Chief  Justice  only  admitted  it  on  the  plaintiff's  counsel  under- 
taking to  connect  the  defendant  with  these  parties,  Sutherland  and  Kirwan. 
This  he  failed  to  do,  but  called  one  Coleman,  an  agent  of  the  plaintiffs,  to 
depose  as  to  certain  statements  of  the  defendant.  The  plaintiff's  counsel 
addressed  the  jury  upon  the  whole  evidence,  commenting  upon  all  the  facts,  but 
the  learned  Chiuf  Justice  in  charging  the  jury  said  that  if  the  case  rested  on  the 
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evidence  of  Braithwaite,  he  was  of  opinion  that  the  plaintiff  failed  to  make 
out  his  case,  and  also  stated  his  opinion  that  the  declarations  of  Sutherland 
and  Kirwan  were  not  evidence  against  the  defendant,  and  that  the  plaintiff's 
case  must  depend  upon  the  conversations  between  Coleman  and  the  defendant 
respecting  the  logs.  Upon  this  charge,  the  jury  found  a  verdict  for  the 
plaintiff  for  8965. 

A  rule  nisi  was  obtained  for  a  new  trial,  and  after  argument,  the  rule  was 
discharged  by  the  first  division  of  the  Supreme  Court  of  New  Brunswick,  the 
judges  holding,  under  authority  of  Wilmot  v.  Vanwart,  (1  P.  &  B.  49()),  that  when 
evidence,  which  has  been  improperly  received,  has  been  withdrawn  by  the 
judge  from  the  consideration  of  the  jury,  such  improper  admission  of  evidence 
is  uot  a  ground  for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  Supreme 
Court  of  New  Brunswick  was  correct  in  refusing  a  new  trial  on  the  ground  of 
the  improper  admission  of  evidence  ;  the  plaintiff  having  failed  to  connect  the 
statements  of  Sutherland  and  Kirwan  with  the  defendant,  such  evidence  was 
properly  and  sufficient  withdrawn  from  the  jury.  But  as  regards  Coleman's 
evidence  there  was  not  sufficient  to  go  to  the  jury,  and  the  learned  Chief 
Justice  should  have  left  nothing  to  the  jury.  Osi  this  ground  the  rule  nisi  for 
a  new  trial  should  be  made  absolute. 

Appeal  allowed  with  costs. 

Snowball  v.  Stewart.— 10th  February,  1881. 

4.    JS^ew  trial — Banker  and  customer — Deposit  for  special  purpose 
—  Wltere  whole  evidence  before  the  court,  case  not  sent  back 

—s.  2:2,  s.  a  Act. 

A  firm  in  Ottawa,  called  Satchell  Brothers,  effected  a  composition  under 
the  Insolvent  Act  of  1873,  for  33J  per  cent. 

By  their  deed  of  composition  and  discharge  the  insolvents  covenanted 
with  their  creditors  to  pay  the  composition  in  four  payments,  and  to  give  each 
creditor  their  promissory  notes  for  the  several  payments — the  notes  falling 
due  :  the  first  series  on  4th  November,  1876,  the  second  on  4th  May,  1877,  the 
third  on  4th  November,  1877,  and  the  fourth  on  4th  May,  1878. 

The  first  notes,  viz :  those  falling  due  on  4th  November,  1876,  were  to  be 
secured  by  the  endorsement  of  a  Jlr.  Hill  and  a  Mr.  Dobier,  and  all  the  notes 
were  to  be  further  secured  by  the  assignee,  Mr.  Eastwood,  holding  in  trust,  as 
security  for  their  due  payment  by  the  insolvents,  certain  real  estate,  which 
formed  part  of  the  assets. 

The  notes  were  duly  given  as  agreed,  and  all  of  the  first  series  were  paid, 
except  two,  both  of  which  were  held  by  the  Ontario  Bank. 

The  gross  amount  of  the  composition  was  $11,931.89;  each  instalment, 
therefore,  was  a  little  under  83,000,  the  exact  amount  being  82,982.97.  The 
two  unpaid  notes  were  for  82G0.8S  and  $1,036.30.  Satchel  Brothers  kept, 
their  account  with  the  Ontario  Bank.  When  these  two  notes  matured  they 
were  charged  to  the  account  of  Satchell  Brothers,  and  a  renewal  note  was 
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taken  from  them  with  the  same  endorsers  for  two  months,  for  the  amount  of 
both  notes  which  was  $1,297.14,  and  the  orif<in9l  notes  were  cancelled. 

The  note  was  three  times  again  renewed,  always  with  the  same  endorsers, 
viz ;  for  twenty  days,  ten  days  and  thirty  days.  The  last  renewal  note  fell 
due  on  1st  May,  1877,  three  days  before  the  second  series  of  the  composition 
notes.    It  was  a  note  for  $1,310.97. 

Sometime  in  the  fall  of  1876,  Satchell  Brothers,  being  unable  to  meet  the 
composition  payments,  made  application  to  the  Trust  and  Loan  Company 
for  a  loan  of  $9,000 — and  subsequently  for  an  additional  sura  of  $5,000 — 
making  together  the  sum  of  $14,000,  on  the  security  of  their  real  estatj,  which 
the  Trust  and  Loan  Company  agreed  to  advance.  The  tirm  of  Stewart, 
Chrysler  and  Gormully,  solicitors,  of  which  the  plaintiff  was  the  senior  part- 
ner, was  employed  by  the  Trust  and  Loan  Company  as  their  agents  in  Ottawa, 
to  see  that  the  title  to  the  property  mortgaged  was  made  satisfactory,  and 
thereupon  to  complete  the  loan.  A  mortgage  for  $9,090  was  executed  and 
registered  in  December,  1876,  and  a  mortgage  in  the  further  sum  of  $5,000 
was  given  in  March,  1877.  On  investigating  the  title  it  was  found  that  the 
lands  of  Satchell  Brothers  were  vested  in  the  PRP'ttnet),  who  held  the  same  as 
security  for  the  payment  of  the  composition  notes  given  by  Satchell  Brothers 
under  the  terms  of  the  deed  of  composition  above  refenod  to  and  set  out,  and 
it  became  necessary  to  pay  the  whole  composition  and  to  obtain  from  the 
assignee  a  re-conveyance  to  Satchell  Brothers,  to  protect  the  title  of  the  Trust 
and  Loan  Company,  as  mortgagees,  before  the  loan  could  be  carried  out  by 
that  company.  To  secure  that  company  the  plaintiff  was  instructed  to  pur- 
chase or  pay  all  the  composition  notes  remaining  unpaid,  and  for  that  pur- 
pose, on  the  3rd  May,  1877,  the  Trust  and  Loan  Company,  through  their 
solicitors  in  Toronto,  enclosed  two  cheques  to  the  plaintiff  for  the  respective 
sums  of  $8,599.90  and  $4,780.70,  with  directions  to  pay  the  notes  falling  due 
the  following  day.  On  the  4th  May  the  plaintiff  deposited  in  the  appellants' 
bank  the  following  cheque  of  his  firm  : 

"  Ottawa,  May  4th,  1877. 
*'  The  Canadian  Bank  op  Commerce, 

"  Pay  Manager  Ontario  Bank  or  order  $4,500  to  purchase  composition 
"  notes  of  Satchell  Brothers  for  Trust  and  Loan  Company  of  Canada. 

Stewart,  Chrysler  &  Gormclly." 
"$4,500." 

This  was  endorsed  by  the  Manager :  "Credit  Satchell  Brothers'  composi- 
tion account.     Sd,  J.  H.  Woodman,  Manager." 

The  second  instalment  of  composition  notes  which  fell  due  on  that  day, 
together  with  the  said  note  for  $1,310.97,  was  paid  and  charged  against  said 
deposit. 

Mr.  Woodman,  the  bank  manager  who  held  the  one  note  then  three  days 
over  due,  and  at  whose  office  all  the  notes  falling  due  that  day  were  payable, 
had  been  assured  by  the  Satchells  in  the  previous  October  or  November  that 
the  over-due  note  should  be  the  first  thing  paid  out  of  the  loan  they  had  then 
in  contemplation,  and  he  was  therefore  prepared  to  find  that  that  note  was 
being  provided  for.    One  Harper  was  bookkeeper  for  the  Satchells,  and  had 
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in  fact  been  their  agent  in  procuring  Mr.  Woodman  to  hold  over  tlie  note  in 
expectation  of  payment  from  the  loan.  He  does  not  appear  to  have  known 
that  the  money  was  lent  to  pay  the  latter  noteu  only,  and  he  had  that  very 
day  a  statement  showing  notes  to  the  amount  of  54,100  to  be  paid,  including 
the  SI, 310. 97  note.  But  while  Woodman  and  Harper  were  thus  depending  on 
having  this  particular  note  paid,  the  plaintiff  was  ignorant  of  its  existence. 

As  soon  as  the  plaintiff  became  aware  that  the  note  had  been  charged  to 
this  account  he  protested  against  the  right  of  the  defendants  to  do  so.  He 
afterwards  paid  in  other  moneys  from  time  to  time  to  meet  the  third  and 
fourth  instalments^  and  at  last  he  signed  the  formal  confirmation  of  his  account, 
required  by  some  banks  when  the  customer's  cheques  are  returned  to  him. 
This  was  an  oversight  and  was  corrected  by  a  tender  of  the  note  in  question, 
and  a  demand  of  the  money. 

This  action  was  instituted  to  recover  from  the  bank  the  sum  of  81,310.97. 

The  case  was  tried  before  Mr.  Justice  Cameron  and  a  jury.  The  only 
question  left  by  the  learned  judge  to  the  jury  was  the  following  : 

"  Was  this  §1,310  a  composition  note  or  was  it  not?  Was  it  a  composition 
note  of  Satchell  Brothers  ?  "  And  he  directed  the  jury  that  if  it  was  not  such, 
the  defendants  (the  Ontario  Bank)  were  not  justified  in  charging  it  against  the 
deposit  of  84,500,  and  that  the  plaintiff  would  be  entitled  to  recover.  The  jury 
rendered  a  verdict  for  the  plaintiff  for  81,503.50  ;  the  learned  judge  reserving 
leave  to  the  defendants  to  move  to  enter  a  non-suit.  The  defendants  obtained  a 
rule  nisi  in  the  Court  of  Common  Pleas,  calling  upon  the  plaintiff  to  show  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial  had  between  the 
parties  or  a  non-suit  entered  pursuant  to  the  leave  reserved  at  the  trial,  or 
why  a  new  trial  should  not  be  had  between  the  parties,  on.  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence,  and  against  the  weight  of  evidence. 
Judgment  was  given  making  absolute  the  said  rule  nisi  and  ordering  that  the 
verdict  be  set  aside  and  a  new  trial  had  between  the  parties  without  costs,  on 
the  ground  that  the  note  was  a  composition  note  and  that  the  only  question 
left  to  the  jury,  being  whether  this  note  was  or  was  not  a  composition  note, 
and  the  jury,  having  found  a  verdict  for  the  plaintiff,  must  have  been  of  the 
opinion  that  it  was  not,  and  consequently  the  finding  of  the  jury  was  contrary 
to  the  evidence. 

From  the  judgment  of  the  Court  of  Common  Pleas,  the  respondent 
appealed  to  the  Court  of  Appeal  for  Ontario,  which  allowed  the  said  appeal 
with  costs,  and  directed  that  the  rule  nisi  in  the  Court  of  Common  Pleas 
should  be  discharged  with  costs,  on  the  ground  that  the  question  as  to  whether 
the  note  in  question  was  a,[composition  note  or  not  was  immaterial,  and  that 
there  was  no  evidence  proper  to  leave  to  the  jury  on  behalf  of  the  defendants, 
and  the  defence  set  up  wasinot  maintainable  in  law  upon  the  undisputed  facts 
in  evidence. 

On  appeal  to  the|SupremeCourt  of  Canada,  Held,  Ritchie,  C.  J.,  doubting, 
and  Gwynne,  J.,  dissenting,  that  the  judgment  of  the  Court  of  Appeal  should 
be  affirmed;  that  the  deposit  in  the  defendants'  bank  was  for  the  specific 
purpose  of  meeting  the  notes  due  that  day,  and  the  manager  was  not  author- 
ized to  apply  the  money  to  take  up  the  note  in  question,  and  there  was  no 
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ratification  by  plaintiff  of  his  act.  The  whole  case  being  before  the  court  on 
undoubted  evidence  it  was  unnecessary  to  refer  it  to  another  jury. 

Per  Gwynne,  J.  The  case  having  been  tried  only  upon  a  question  wholly 
irrelevant,  as  to  whether  the  note  in  question  was  a  composition  note  or  not, 
and  nothing  else  having  been  submitted  to  the  jury,  the  verdict  was  the  result 
of  a  defective  proceeding,  and  there  was  a  total  miscarriage  which  could  only 
be  rectified  by  a  new  trial. 

This  court  has  been  given  by  special  statute  jurisdiction  in  its  discretion 
to  order  a  now  trial  if  the  ends  of  justice  may  seem  to  require  it,  although  such 
new  trial  may  be  deemed  necessary  upon  the  ground  that  the  verdict  is  against 
the  weight  of  evidence — that  is  to  say,  upon  a  ground  for  which  it  would  have 
been  competent  for  the  court  of  first  instance  in  the  mere  exercise  of  its  dis- 
cretion to  have  ordered  a  new  trial.  But  that  this  court  should  prevent  the 
taking  place  of  a  trial,  which  the  court  of  first  instance  had  thought  lit  to 
order,  purely  in  the  exercise  of  the  discretionary  power  vested  in  that  court, 
is  an  assertion  of  jurisdiction  which  is  wholly  beyond  the  powers  vested  in 
this  court  by  its  constitution. 

Appeal  dismissed  with  costs. 

Ontario  Bank  v.  Stewart.— 11th  April,  1881. 

5.  Directed  by  Court  of  Review — 34  V.  c.  4,  s.  10,  and  35  V.  c.  6, 

s.  13  (P.  Q.). 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  14. 

5(a).  Ordered  where  finding  of  jury  not  satisfactory  on  question  of 
negligence. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  17. 

6.  Where  rule  taken  for  new  trial  only,  the  rule  was  affirmed,  and 

non-suit  or  verdict  for  defendant  refused,  though  the  court 
was  of  opinion  thez'e  was  no  binding  contract  between  the 
parties. 

See  SALE  OF  GOODS,  13. 

7.  Where  case  reserved  on  questions  of  fact  as  well  as  of  law. 

See  CORPORATIONS,  19. 

8.  When  ordered  by  court  below — Evidence  noc  so  clear  as  to 

justify  a  reversal  of  decision. 
See  TRESPASS,  12, 

9.  Appeal  by  defendants  from  Rule  ordering  a  new  trial — Affirm- 

ed, though  plaintiff  held  entitled  to  recover,  there  being  no 
cross-appeal. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  21. 
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10.  Sale  of  lands  by  Real  Estate  Agents — Mistrial — Omission  to 

submit  matei'ial  (luestions  to  Jury. 

See  SALE  OF  LAIiDS,  12. 

11.  Verdict  against  weight  of  evidence — Appeal. 

Where  court  below  in  exercise  of  its  discretion  has  ordered  a  new  trial 
on  the  ground  that  the  verdict  is  against  the  weight  of  evidence,  the  Supreme 
Court  will  not  hear  the  appeal. 

Eureka  Woollen  Hills  Co.  v.  Moss.— xi.  91. 

12.  But  where  new  trial  granted  on  questions  of  law  as  well  as 

of  fact,  appeal  will  be  heard — Eureka  Woollen  Mills  v.  Moss, 
11  Can.  S.  C.  R.  91,  approved  and  distinguished. 
See  INSURANCE,  FIRT^,  15. 

13.  Where  evidence  of  contributory  negligence  not  properly  left  to 

the  Jury — Defective  sidewalk — Liability  of  corporation. 

See  CORPORATIONS,  23. 

14.  Verdict  against  weight  of  evidence. 

An  action  was  brought  to  recovei  the  price  and  value  of  goods  sold  by  the 
plaintiff  to  the  defendant's  brother,  and  on  the  trial  the  plaintiff  gave  evidence 
of  an  agreement  with  the  defendant  whereLy  the  latter,  as  the  plaintiff  alleged, 
undertook  to  give  notes  at  four  months  to  retire  notes  at  three  months  given 
by  his  brother,  the  purchaser  of  the  goods.  The  plaintiff  swore  that  this  agree- 
ment was  earned  out  for  a  time,  but  that  the  defendant  linally  refused  to 
continue  it  any  longer.  The  evidence  showed  that  the  defendant  always  gave 
his  notes  to  his  brother  who  carried  them  to  the  plaintiff.  The  defendant,  on 
the  other  hand,  swore  that  he  never  made  any  such  agreement,  but  only  gave 
notes  to  his  brother  to  help  him  in  his  business.  The  evidence  of  the  plaintiff 
was  entirely  uncorroborated.  A  verdict  was  found  for  the  plaintiff  and  the 
Supreme  Court  of  New  Brunswick  refused  a  new  trial. 

Held,  Ritchie,  C.J.,  and  Taschereau,  J.,  dissenting,  that  the  weight  of 
evidence  was  not  sufliciently  in  favour  of  the  plaintiff  to  justify  the  verdict, 
and  there  must  be  a  new  trial. 

Appeal  allowed  with  costs  and  new  trial  granted. 

Eraser  v.  Stephenson.— 8th  March,  1886. 

15.  Verdict  for  plaintiff — Technical  breach  of  contract — Defendant 

entitled  to  nominal  damages  for. 

In  an  action  on  a  contract  and  also  on  the  common  counts  to  recover  the 
balance  of  the  contract  price  for  work  done  for  the  defendant,  the  evidence 
showed  that  there  was  a  technical  breach  of  the  outract  by  which,  however, 
the  defendant  had  sustained  no  substantial  dam    ' -^    A  verdict  was  found  for 
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the  plaintiff  and  a  rule  for  a  new  trial  was  .efuaed  by  the  Divisional  Court; 

and  also  by  the  Court  of  Appeal. 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  a  verdif*-  would 

not  bo  set  aside  merely  to  enter  a  verdict  for  the  other  party  for  nominal 

damages. 

Beatty  v.  Oille.— 8th  March,  1886.— xii.  706. 

16.  When  doubtful  whether  a  non-suit  lias  been  voluntary  or  other- 

wise, a  new  trial  will  be  ordered. 

See  NON-SUIT,  1. 

17.  Misdirection  in  not  submitting  question  to  jury. 

See  INSURANCE,  MARINE,  21. 

18.  Evidence — Admissibility  of — Entries  in  books — Goods  charged 

to  third  parties. 

See  EVIDENCE,  38. 

19.  Motion    for — Refusal   of    Court  of  Appeal   to   interfere,   the 

circumstances  being  peculiar — Jurisdiction — S.  &  E.  C.  Act, 
R.  S.  C.  c.  135,  s.  24,  {d). 

See  JURISDICTION,  63. 

20.  Goods  sold  and  delivered — Credit — Direction  to  jury — With- 

drawal of  evidence  from  jury. 

See  EVIDENCE,  42. 

21.  Judgment  on  inotion  for — Notice  of  appeal — S.  «&  E.  C.  Act, 

R.  S.  C.  c.  135,  s.  41 — Extension  of  time  for  giving  notice — 
Application  after  time  expired. 
See  JURISDICTION,  73. 

22.  Judgment   on  motion  for  new  trial — S.  &  E.  C.  Act,  R.  S.  C. 

c.  135),  s.  24  ((/) — Construction  of — Non-jury  case. 

.SVe  JURISDICTION,  74. 

23.  Marine  insurance — Right  to  recover  for  partial  loss  in  action 

for   total   loss — New   trial    to   ascertain   such   damages  if 
parties  unable  to  agree  on  reference  to  ascertain  amount. 

See  INSURANCE,  MARINE,  30. 

24.  Order  for — Insufficient  answer  by  jury  to  one  of  questions  sub- 

mitted— Not  a  final  judgment — S.  &  E.  C.  Act,  R.  S.  C. 
c.  135,  ss.  24  (g),  30  &  61. 

See  JURISDICTION,  78. 
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24.  Order  for,  on  ground  that  assignment  of  facts  and  answers  of 

jury   to   questions  insufficient  —  Not   a   final  judgment  — 
S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  ss.  24  (g),  30  &  61. 
See  JURISDICTION,  80. 

25.  Improper  admis.sion  of  evidence — Cross-examination — Conver- 

sation partly  given  on  examination  in  chief — Belief  as  to 
signature  on  note — Order  for  new  trial  reversed. 
See  EVIDENCE,  50. 

26.  Nova  Scotia  Judicature  Act — Rule  476 — Motion  for  new  trial 

— Disposal  of  whole  case  on — Directions  to  jury — Observa- 
tions by  judge  on  issue  not  raised  by  pleadings. 

See  PRACTICE,  19. 

27.  Charge  to  jury — Refusal  to  instruct  jury  as  to  what  constitutea 

fraud  under  Statute  of  Elizabeth — Taking  accounts. 

See  PRACTICE,  20. 

28.  Trespass  to  land — View  of  premises  by  jury — Misconduct  of 

defendant  at  view — Nominal  damages. 

See  TRESPASS,  20. 

29.  Promissory  note — Failure  of  consideration — Sale  of  machine  for 

polishing  wood — Knowledge  of  defects. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  20. 

30.  Action  for  libel — Excessive  damages — Alternative  of  reduction 

of,  or  new  trial. 

See  LIBEL,  7. 

31.  Sale   of  goods — Partners — To  whom  credit  given — Entries  of 

other  goods  on  previous  dealings — Recovery  for  items  of 
which  not  sufficient  proof — Order  for  new  trial  in  the  event 
of  refusal  to  consent  to  reduction  of  verdict. 
See  EVIDENCE,  63. 

32.  Ordered  by  court  below — Interference  with  order  for — Misdi- 

rection— Negligence — Damage  by  fire — Spark  arrester. 
See  MISDIRECTION,  5. 

CA8.  DIG. —  37 
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33.  Appeal — Order  for  new  trial — Interference  with. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  firuuawiok  setting 
aside  a  verdict  for  the  plaintiff  and  ordering  a  new  trial. 

The  action  was  brought  to  recover  from  the  Bank  of  New  Brunswick  the 
amount  of  a  special  deposit  by  the  plaintiff,  and  the  defence  was  that  such 
amount  had  been  already  paid  to  an  agent  of  the  plaintiff  who  had  endorsed 
plaintiff's  name  upon  and  given  up  the  deposit  receipt.  As  against  this 
defence  it  v  as  contended  that  no  such  authority  was  given  to  the  agent  and 
that  plaintilf's  name  had  been  forged  on  the  receipt.  The  jury  found  the  facts 
in  favour  of  this  contention,  and  plaintiff  o'ltained  -  verdict  which  was  set 
aside  by  the  full  court  and  a  new  trial  ordered.    Plaintiff  sought  to  appeal. 

The  court  Held,  that  a  new  trial  having  been  ordered  to  try  certain  ques- 
tions of  fact  in   the  case,  such  order  should  not  be  interfered  with  by  an 

appellate  court. 

Boott  V.  The  Bank  of  New  Brunswick.— xxi.  30. 

34.  Aged  and  infirm  witness  —  Death  of  after  trial — Inutility  of 

new  trial. 

See  SHIPS  AND  SHIPPING,  14. 

35.  Libel— Pleading,  "  Not  Guilty  "  and  "  Fair  Comment  "—Recep- 

tion of  evidence  to  prove  charge  of  personal  dishonesty — 
Rejection  of  evidence  in  rebuttal — General  verdict. 
See  LIBEL,  8. 

Newspaper. — Authority  to  puhlinh — Corporation  jtuhlisher  and 

2)roprietor — Deposit  of  affidavit  or  affirmation — Contents 

—  Who  may  make — Newspaper  Act,  60  V.  c.  33,  (Man.). 

By  s.  1  of  the  Act  of  Manitoba  respecting  newspapers,  50  V.  c.  23,  no 
person  shall  print  or  publish  a  newspaper  until  an  affidavit  or  affirmation 
made  and  signed,  and  containing  such  matter,  as  the  Act  directs  has  been 
deposited  with  the  prothonotary  of  the  Court  of  Queen's  Bench  or  Clerk  of  the 
Crown  for  the  district  in  which  the  newspaper  is  published  ;  by  s.  2  such 
affidavit  or  affirmation  shall  set  forth  the  real  and  true  names,  &c.,  of  the 
printer  or  publisher  of  the  newspaper  and  of  all  the  proprietors  ;  by  s.  6  if  the 
number  of  publishers  does  not  exceed  four  the  affidavit  or  affirmation  shall  be 
made  by  all,  and  if  they  exceed  four  it  shall  be  made  by  four  of  them  ;  and  s.  5 
provides  that  the  affidavit  or  affirmation  may  be  taken  before  a  justice  of  the 
peace  or  commissioner  for  taking  affidavits  to  be  used  in  the  Court  of  Queen's 
Bench. 

Held,  1.  That  50  V.  c.  23  contemplates,  and  its  provisions  apply  to,  the 
case  of  a  corporation  being  the  sole  publisher  and  proprietor  of  a  newspaper. 

2.  That  s.  2  is  complied  with  if  the  affidavit  or  affirmation  states  that  a 
corporation  is  the  proprietor  of  the  newspaper  and  prints  and  publishes  the 
same.    Gwyune,  J.,  dissenting. 
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3.  That  the  affidavit  or  aftirmation  in  case  the  proprietor  is  a  corporation, 
may  be  made  by  the  managing  director. 

Aahdown  v.  Manitoba  '*  Free  Press  "  Company.— xx.  43. 

And  «'<■  LIBEL,  (5. 

2.  Libel  in — Action  for — Additional  libel  in  plea — Daniaj^es — 
Excessive — Consent  to  reduction  of  verdict,  or  alternative  of 
new  trial. 

See  LIBEL,  7. 

Nonjoinder — Of  tenants  in  connnon  in  action  for  use  and  occupa- 
tion. 

See  TENANTS  IN  COMMON. 

Nonsuit —  Vol watanj — New  trial. 

On  the  trial  of  an  action  in  Nova  Bcotia  tlie  plaintiff  was  non-auited,  and 
on  the  argument  of  a  rule  to  Bet  such  non-suiii  aside,  and  for  a  new  trial,  it 
was  contended  that  the  non-suit  was  voluntary.  The  minutes  of  the  judge  who 
tried  the  cause  merely  stated  that  a  non-suit  was  moved  for,  that  the  plaintiff's 
counsel  replied,  and  that  judgment  of  non-suit  was  entered,  and  the  judge 
himself  said  thftt  he  believed  the  understanding  to  be  that  a  rule  was  to  be 
granted.  The  Supreme  Court  of  Nova  Scotia  held  the  judgment  of  non-suit  to 
be  voluntary,  and  discharged  the  rule. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  as  there  was  a 
doubt  as  to  what  took  place  at  the  trial,  the  parties  were  entitled  to  the  benefit 
of  that  doubt,  and  the  rule  to  set  aside  the  non-suit  must  be  made  absolute. 

Appeal  allowed  with  costs. 

Levy  Y.  Halifax  &  Cape  Breton  Ry.  &  Coal  Co.— 24th  Feb.  1886. 

2.  In  action  between  adjoining  land  owners,  for  allowing  water  to 

accumulate  in  cellar. 

See  DAMAGES,  20. 
NEW  TRIAL. 

3.  In  action  for  injury  committed  by  vicious  dog — Ownership — 

Scienter — Evidence  for  juiy. 
See  DAMAGES,  59. 

North  Shore  Railway  Company — Rights  to  use  streets  of  city  of 
Quebec. 

See  CORPORATIONS,  2L 
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North-West  Territories — Appeal  will  lie  from  the  .Supreme  Court 
oi",   although   the    matter   may  not   have   originated   in   a 
Superior  Court— 51  V.  c.  37,  s.  3  (D.). 
Si-e  JURISDICTION,  68. 

2.  Ordinance  of,  relating  to  chattel  mortgages — Ord.  of  1881,  No. 
5 — Chattel  mortgage,  renewal  of — Time  for  filing — Descrip- 
tion of  goods — Sutficiency  of. 

See  CHATTEL  MORTGAGE,  12. 

Notary— Duty  of. 

See  SUCCESSION. 

2.  Evidence  of,  not  admissible  to  contradict  deed  prepared  by  him. 

See  SALE  OF  LANDS,  9. 

3.  As  arbitratoi' — Not  disqualified  from  having  acted  profession- 

ally_44  V.  c.  43  (Q.). 

See  ARBITRATION  AND  AWARD,  8. 

4.  Notarial  Code — R.  S.  Q.,  Art.  S871 — Board  of  notaries — Dis- 

cijdinary  powers — Prohibition. 

When  a  charj^e  derogatory  to  the  honour  of  the  profession  of  notary  is 
made  a^^ainst  a  notary  under  the  provisions  of  the  Notarial  Code,  R.  S.  Q., 
Art.  3871,  which  amounts  to  a  crime  or  felony,  the  Board  of  Notaries  has 
jurisdiction  to  investigate  it  without  waiting  for  the  sentence  of  criminal  juris- 
diction. 

Trerablay  v.  Bernler.— xxi.  409. 

Notice — To  member  of  benefit  society. 
See  BENEFIT  SOCIETY. 

2.  To  agent. 

See  INSURANCE. 

3.  Required  to  defeat  registered  deed. 

See  TRESPASS,  5. 

4.  Want  of. 

See  ASSESSMENT,  1,  4. 

5.  Of  action — Fishery  officer  not  entitled  to. 

See  FISHERIES. 

6.  Purchase  for  value  without. 

See  MORTGAGE,  9. 


581 

Notice — Continued. 

7.  To  third  arbitrator,  necessary. 

See  ARBITRATION  AND  AWARD,  6. 

8.  Notice  of  action  for  false  arrest — G.  S.  L.  C.  c.  101,  s.  1 — Extra 

jicdicial  to  deal  with  qiiention  not  directly  before  the  court 

—a  C.  P.  let  pt.  Gen.  Provs.  s.  2J. 

Davul  Grant,  who  was  the  plaintiff  in  the  first  instance,  was  Grand  Mas< 
ter  of  the  Orange  Order  in  Montreal  during  1877-78.  As  such  ho  was  arrested 
for  disturbing  the  peace,  and  brought  an  action  against  the  Mayor  of  the  city 
(the  respondent)  for  f^lso  arrest.  A  notice  of  action  was  given  by  appellant's 
attorney  to  the  respondent,  as  follows : — 

"  To  the  Hon.  J.  L.  Beaudry,  Mayor  of  Montreal. 

"  Sir. — We  give  you  notice  that  David  Grant  of  the  city  of  Montreal, 
salesman  and  trader,  will  claim  from  you  personally  the  sum  of  ten  thousand 
dollars  damages,  by  him  suffered  from  the  abuse  made  of  your  authority  in 
causing  his  arrest  illegally  and  for  no  cause  on  the  12th  day  of  July  last  (1878), 
and  that  unless  you  make  proper  amend  and  reparation  of  such  damages 
within  a  month,  judicial  proceedings  will  be  adopted  against  you.     Yours,  etc. 

"  (Signed,)  Doutre,  Branchand  &  McCord, 

"  Advocates  for  plaintiff. 
Montreal,  lOth  October,  1878." 

The  Superior  Court  (Mackay,  J^,)  Held,  that  under  the  C.  C.  P.  (P.Q.), 
Art.  22  and  Con.  Stat.  L.  C.  c.  101,  s.  1,  the  respondent  was  entitled  to  a 
notice  of  action,  and  that  the  notice  given  was  insufficient  in  not  stating  the 
place  where  the  alleged  arrest  was  effected,  and  also  in  not  stating  the  name 
and  residence  of  plaintiff's  attorney  or  agent,  and  he  dismissed  the  action. 
This  judgment  was  confirmed  by  the  Court  of  Queen's  Bench,  but  that  court 
went  further,  and  Held,  that  Grant  was  properly  arrested,  being  a  member  of 
an  illegal  association.    {See  2  Dorion's  Q.  B.  R.  197). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  notice  of  action 
was  insufficient,  for  the  reasons  given  by  the  court  below,  and  also  because  the 
cause  or  causes  of  action,  as  set  out  in  the  declaration,  were  not  sufficiently 
stated  in  the  notice,  and  that  any  expression  of  opinion  as  to  the  legality  or 
illegality  of  the  Orange  association  would  be  extra  judicial  and  unwarranted. 

Appeal  dismissed  with  costs. 

Grant  v.  Beaudry. — 11th  January,  1883. 

See,  also,  MALICIOUS  ARREST. 

9.  Of  claim  for  loss  of  goods — Carriage  by  railway — Limitation  of 

time — Loss  of  part. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

10.  Expropriation  for  railway  purposes — Abandonment  of  notice  to 

take  lands— R.  S.  C.  c.  109,  s.  8,  ss.  26  &  34. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  U. 
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11.  Partnership— ^Breiwli   of   conditions —  Expulsion  of  partner — 

Waiver — Goodwill. 

See  PAUTNKR8HIP.  14. 

12.  Discount  of  note  by  l»ank — Partner  in  two  firms — Use  of  name 

of  one  for  purposes  of  the  other — Notice  of  authority. 
See  PARTNERSHIP,  18, 

13.  Of  action — Contractor  to  build  Government  Railway — Govern- 

ment Railway  Act,  JfJf.  V.  c.  :i5,  s.  100 — Construction  of  term 
"  employee." 

Bectiou  lOy  of  the  Government  Railway  Act  of  1881  (44  V.  c.  25),  provides 
that  "no  action  shall  be  brouj^ht  against  any  othcer,  employee  or  servant  of 
the  department  [Railways  and  Canals]  for  anything  done  by  virtue  of  liis 
office,  service  or  employment,  except  within  three  mouths  after  the  act  com- 
mitted, and  upon  one  montli's  previous  notice  in  writing  " 

Held,  reversing  the  judgment  of  the  court  below,  Ritchie,   C.J.,  and 

Gwynne,  J.  dissenting,  that  a  contractor  with  the  Minister  of  Railways  and 

Canals,  as  representing  the  ciown,  for  the  construction  of  a  branch  "of  the 

Intercolonial  Railway,  is  not  an  "employee"  of  the  department  within  this 

section.  I 

Kearney  v.  Oakea.— xviii,  148. 

14.  To  (]uit — Sub-tenancy — Expiration  of  original  lease — Possession 

after. 

See  LANDLORD  AND  TENANT,  9. 

15.  Statutory  notice — Form. 

The  Revised  Statutes  of  Nova  Scotia,  4  scr.  c.  <J4,  s.  355,  authorises  the 
assignee  of  a  chose  in  action  in  certain  cases  to  sue  thereon  in  the  Supreme 
Court  as  his  assignor  might  have  done,  and  s.  357  provides  that  before  such 
action  is  brought  a  notice  in  writing,  signed  by  the  assignee,  his  agent  or 
attorney,  stating  the  right  of  the  assignee  and  specifying  his  demand  there- 
under, shall  be  served  on  the  party  to  bo  sued.  Pursuant  to  this  section  the 
assignee  of  a  debt  served  the  following  notice: — "Pictou,  Nov.  2l8t,  1878,  Alex. 
GiiANT,  Esq.:  Admin.  Estate  of  Alexander  McDonald,  deceased.  Dbar  Siu, — 
You  are  hereby  notified  in  accordance  with  c.  94  of  the  Revised  Statutes,  s.  357, 
that  the  debt  due  by  the  above  estate  of  Finlay  Thompson  has  been  assigned 
by  him  to  Alexander  D.  Cameron,  who  hereby  claims  payment  of  twelve 
hundred  dollars,  the  amount  of  the  said  debt  so  assigned  to  him.  S.  H.  Holmes, 
Atty.  of  Alex.  D.  Cambron  " — 

Held,  affirming  the  judgment  of  the  court  below,  that  the  notice  was  a 
sufficient  compliance  with  the  statute. 

Orant  ¥  Cameroa.— May  G,  1891.— xviii.  716. 

See  LIMITATIONS,  12. 
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IG.  DiHinisHal  from  service — Construction  of  contract — Xon-per- 
fonnance  of  duties. 

See  MASTER  AND  SERVANT,  2. 

17.  Insurance  against  acci<lent — Failure  to  give  notice — Defence  of 

— Refusal  to  pay  on  other  gnjunds — Waiver. 
See  INSURANCE  LIFE,  18. 

18.  Notice  of  action— Sufficiency  of — Malicious  and  illegal  arrest 

and  iniprisoiunent  by  justice  of  the  peace. 
See  MALICIOUS  ARREST. 

19.  Of  action— Want  of  not  pleaded— 34  V.  c.  11  (KB.)  -25  V.  c.  16 

(N.B.) — Municipal  corporation — Duty  to  repair  streets. 
See  MUNICIPAL  CORPORATION,  25. 

20.  Of  action — Municipal  c<;)rporation— Drainage  of  lands — Injury 

to  other  lands  by — Arbitration — Mandamus. 
See  MUNICIPAL  CORPORATION,  26. 

21.  Mortgage  of  lands — Omission  by  mistake — Rectification — Sale 

of  lands — Defence  of  purchase  for  value  without  notice. 
See  VENDOR  AND  PURCHASER,  4. 

Nova  Scotia — Legislative  A.ssembly  of — Power  to  punish  for  con- 
tempt. 

See  LEGISLATURE,  9. 

Nova  Scotia  Judicature  Act— Motion  for  new  ti-ial— Rule  476 — 
Disposal  of  which  case  on  motion  —  Directions  to  jury — 
Observations  by  judge  on  issue  of  fraud  not  raised  by  plead- 
ings. 

Ste  PRACTICE,  19. 

Novation — Partnership — Dissolution  —  New  partnership  by  con- 
tinuing partner — Liability  of  new  partner. 

See  PARTNERSHIP,  18. 

2.  Insolvency — Knowledge  of  by  creditor — Fraudulent  preference 
pledge— Warehouse  receipt— Arts.  1975,  1034.  1035,  1036, 
1169,  C.  C. 

See  INSOLVENCY,  32. 
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Novus  Actus  Interveniens. 

See  CHATTEL  MORTGAGE,  1. 

Nuisance — Damages — Possession  of  wharf  built  on  imMic  2')rop- 
erty — Right  of  action  for  tre8pa<is. 

C.  et  al.  built  a  wharf  in  the  bed  of  the  St.  Lawrence,  which  communi- 
cated with  the  shore  by  means  of  a  gangway,  and  had  enjoyed  the  possession  of 
this  wharf  and  its  approaches  for  many  years,  when  R.,  on  the  ground  that 
the  wharf  was  a  public  nuisance,  destroyed  the  means  of  communication  which 
existed  from  the  wharf  to  the  shore.  C.  et  al.  sued  R.  in  damages,  and  prayed 
that  the  works  be  restored.  After  issue  joined,  R.  filed  a  supplementary  plea, 
alleging,  that  since  the  institution  of  the  action,  one  C.  R.,  through  whose 
property  C.  et  al/s  bridge  passed  to  reach  the  street  on  shore,  had  erected 
buildings  which  prevented  the  restoration  of  the  bridge  and  wharf. 

Held,  that  R.  having  allowed  C.  et  al.  to  erect  the  gangway  on  public 
property  and  remain  in  possession  of  it  for  over  a  year,  had  debarred  himself 
of  the  right  of  destroying  what  might  have  been  originally  a  nuisance  to  him, 
and  that,  notwithstanding  the  subsequent  abandonment  of  this  wharf  and 
gangway,  C.  et  al.  were  entitled  to  substantial  damages. 

Caverhill  v.  Robillard.— ii.  575. 

2.  Obstruction  in  navigable  waters. 

See  NAVIGATION. 
PRACTICE,  43. 

3.  Pollution  of  running  stream — Long  established   industry — 

Injunction. 

W.  acquired  a  lot  adjoining  a  small  stream  at  Cote  des  Neigea,  Montreal, 
and  finding  the  water  polluted  from  certain  noxious  substances  thrown  into 
che  stream  brought  an  action  in  damages  against  C.  the  owner  of  a  tannery 
situated  15  arpents  higher  up  the  stream,  and  asked  for  an  injunction.  At  the 
trial  it  was  proved  that  C.  and  his  predecessors  had  from  time  immemorial 
carried  on  the  business  of  tanning  leather  there,  using  the  water  for  tanning 
purposes  to  the  knowledge  of  all  the  inhabitants  without  complaint  on  their 
part ;  that  it  was  the  principal  industry  of  the  village ;  that  the  stream  was 
pai'tly  used  as  a  drain  by  the  other  proprietors  of  the  land  adjoining  the  stream 
And  manure  and  filth  were  thrown  in,  but  that  every  precaution  was  taken  by 
•C.  to  prevent  any  solid  matter  from  falling  into  the  creek.  W.  only  acquired 
the  property  since  C.  had  been  using  the  stream  for  the  purpose  of  his  tannery, 
and  there  was  no  evidence  that  the  property  had  depreciated  in  veiue  by  the 
use  C.  made  of  the  stream. 

Held,  affirming  the  judgment  of  the  court   below,  that  W.,  under  the 

circumstances  proved  in  this  case,  was  not  entitled  to  an  injunction  to  restrain 

C.  from  using  the  stream  as  he  did. 

Weir  Y.  Claude.— xvi.  575. 
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Nuisance — Ctmtinued. 


4.    Discharge  of  steam  from  engine — Neorligence — Damages — "  Sic 
utere  tuo  ut  alienum  non  Inedas." 

See  NEGLIGENCE,  3'J. 

Nullity — Absolute. 

See  SHERIFF,  5. 


o. 


Official  arbitrators — Appeal  from. 

See  ARBITRATION  AND  AWARD,  9. 

Ontario  Judicature  Act,  1881,  s.  43. — Constitutionality  of. 

See  JURISDICTION,  25,  72. 

Opposition. — To  seizure  of  real  estate — Prescription — Renuncia- 
t ion,  efect  of,  vender  Art.  1379, G.  C. L.  C. ;  Art.  2191,  C.  C. L.  C. ; 
Art.  632,  C.  P.  L.  C. 

In  January,  1856,  R.  McC.  sold  certain  real  estate  to  J.  McC,  his  sister, 
by  notarial  deed,  in  which  she  assumed  the  qualities  of  a  wife  duly  separated 
as  to  the  property  of  her  husband,  J.  C.  A.  After  the  latter'a  death,  in  1866, 
J.  McC,  before  a  notary,  renounced  to  the  cojninunauU de  biens  which  subsisted 
between  her  and  her  late  husband.  E.  C.  K  ,  a  judgment  creditor  of  R.  McC, 
seized  the  real  estate  as  belonging  to  the  vacant  estate  of  the  said  R.  McC, 
deceased.  J.  McC  opposed  the  sale  on  the  ground  that  the  seizure  was  made 
iuper  non  domino  et  posudente,  and  setting  up  title  and  possession.  She  proved 
some  acts  of  possession,  and  that  the  property  had  stood  for  some  time  in  the 
books  of  the  municipality  in  her  name,  E.  C  K.  contested  this  opposition  on 
the  ground  that  J.  McC's  title  was  bad  in  law,  and  simulated  and  fraudulent, 
and  that  there  waa  no  possession. 

Held,  that  by  her  renunciation  to  the  communant^  de  biem  which  subsisted 
between  her  and  her  late  husband  at  the  date  of  the  deed  of  January,  185(), 
J.  McC  divested  herself  of  any  title  or  interest  in  said  lands,  and  could  not 
now  claim  the  legal  possession  of  the  lands  under  that  deed  or  by  prescription, 
or  maintain  an  opposition  because  the  seizure  was  guper  non  domino  et  possi- 
dente. 

McCorkiU  V.  Knight.— iii.  233. 
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Opposition — Continued. 

2.  Appearance  by  Attorney  without  authoHty  —  Judgment  by 
default — Action  in  disavowal — Requite  civile — Opposition 
a  Jin  d'anmder—Arts.  483,  484,  505,  G.  G.  P.  P.  Q.—Gon. 
S.  L.  G.  c.  8J,  8.  11 3-^ Application  to  stay  settlement  of 
minutes  and  entry  and  execAion  of  judgment  of  Supreme 
Gourt—S.  46,  S.  G  Act 

The  appellant,  jointly  with  S.  J.  Dawson,  signed  a  promissory  note  in 
favor  of  the  late  Anj^us  McDonald,  in  his  lifetime  of  Becancour  in  the  Province 
of  Quebec,  at  Three  Rivers,  on  the  20th  day  of  February,  1802,  for  the  sum  of 
$800,  payable  at  the  Bank  of  Upper  Canada  in  Three  Rivers,  on  the  25th  of 
the  following  month  of  June,  1862. 

On  the  1st  day  of  April,  1874,  Severe  Damoulin,  Esq.,  Sheriff  of  the  dis- 
trict of  Three  Rivers,  wrote  to  the  appellant  that  a  judgment  against  him  had 
been  placed  in  his  hands  for  execution,  and  this  letter,  the  appellant  alleged, 
was  the  first  he  had  ever  heard  of  the  note  since  the  day  he  had  signed  it. 

The  appellant  being  absent  at  the  time  and  ignorant  of  any  proceedings 
against  him,  on  receipt  of  Sheriff  Damoulin's  letter  filed  an  exposition  d  fin 
d'annukr  and  petition. 

It  appeared  that  a  summons  had  issued  out  of  the  Superior  Court  at 
Three  Rivers  on  the  10th  October,  1866,  against  the  two  signers  of  the  note, 
said  appellant  and  the  said  S.  J.  Dawson,  which  was  served  at  the  domicile  of 
the  said  S.  J.  Dawson,  but  of  which  the  bailiff  made  return  that  he  had  served 
a  copy  at  their  domicile  (although  the  appellant  alleged  he  had  no  domicile  in 
Three  Rivers  at  the  time)  and  on  the  26th  October,  1866,  an  appearance  was 
filed  for  the  defendants  by  Mr.  J.  B.  O.  D.,  advocate,  but  without  any 
authority  from  the  appellant,  who  knew  nothing  of  the  proceedings, 

The  next  proceeding  taken,  after  this  appearance,  in  prosecution  of  the 
suit  was  by  a  notice  served  on  the  said  J.  B.  O.  D.,  on  the  5th  January, 
1874,  without  any  step  having  been  taken  by  the  plaintiff  in  all  that  time. 

Proceedings  were  carried  on  and  services  effected  on  the  said  J.  B.  O.  D., 
of  which  he  appears  to  have  taken  no  notice  up  to  judgment  by  default  on 
the  2nd  day  of  March  following,  of  all  which  the  appellant  alleged  he  was  in 
utter  ignorance,  until  apprised  of  the  execution  in  his  hands  by  the  Sheriff's 
letter  of  Ist  April,  1874,  as  above. 

Mr.  D.,  upon  oath,  stated  that  he  was  never  empioyeil  by  the  appellant, 
liad  never  any  communication  with  him  upon  the  subject  of  this  suit  and 
never  informed  him  of  the  proceedings  when  served  with  notices  in  continua- 
tion of  the  suit  in  1874.  And  further  that  shortly  after  the  appearance  was 
filed  by  him  in  October,  1866,  he  was  informed  by  the  other  defendant,  who 
alone  had  employed  him,  that  the  case  was  settled. 

The  Superior  Court  of  Lower  Canada,  (Polette,  J.),  dismissed  the  appel- 
lant's opposition  with  costs,  and  this  judgment  was  ailirmed  by  the  Court  of 
Queen's  Bench. 
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Opposition — Continued. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judg- 
ments of  the  courts  below,  that  the  opposition  could  not  be  taken  to  have  been 
made  under  Art.  484  of  the  Code  of  Proc,  the  judgment  of  the  2nd  March, 
1874,  having  been  rendered  by  the  court  in  term,  and  against  such  a  judgment 
this  opposition  dees  >iot  lie.  That  under  C.  S.  L.  Co.  83,  s.  112,  the  appellant 
should  have  proved  that  the  place  where  the  process  was  served  was  not  his 
real  domicile,  and  this  he  had  not  attempted  to  do.  That  if  made  under  Art. 
505  of  the  Code  of  Proc.,  the  appearance  by  attorney  covered  any  defect  in  the 
signification  or  the  bailiff's  return,  or  even  an  entire  want  of  signification,  and 
this  would  be  fatal  under  Art.  505,  as  well  as  Art.  48B.  That  the  only  way  the 
appellant  could  get  rid  of  the  appearance  was  by  a  regular  disavowal,  according 
to  articles  192  and  following  of  the  C.  C.  P.  No  such  disavowal  having  been 
made,  he  must  be  tal.en  to  have  waived,  by  the  appearance  filed  in  his  name, 
all  the  irregularities  in  the  service  and  even  the  entire  absence  of  service. 

Appeal  dismissed  with  costs. 

Dawaon  v.  Macdonald.— 10th  June,  1880. 
2.  (a.) 

On  the  26th  November,  1880,  an  application  was  made  to  Taschereau,  J., 
in  chambers  for  an  order  directing  the  re^^istrar  not  to  settle  the  minutes  of 
the  judgment  rendered  by  the  court  on  the  10th  June,  1880,  and  not  to  tax  the 
costs,  and  to  restrain  the  plaintiffs  from  entering  said  judgment,  and  taxing 
said  costs,  the  object  of  the  appellant  being  to  stay  the  execution  of  such  judg- 
ment to  allow  him  to  disavow  the  attorney  who  appeared  for  him  in  the  court 
below,  and  to  proceed  against  the  judgment  against  him  by  requite  civile. 

Held,  that  as  to  the  disavowal,  it  was  too  late  for  the  defendant  to  take 
such  a  proceeding,  the  attorney  having  appeared  on  the  26th  Oct.,  1866,  and 
the  defendant  having  been  aware  of  it  on  the  29th  April,  1874,  when  he  filed 
his  first  opposition  in  the  cause.  That  the  judgment  of  the  Supreme  Court 
must  under  s.  46  of  the  S.  C.  Act  be  entered  and  sent  to  the  court  below  before 
the  defendant  could  have  recourse  to  a  proceeding  by  requi-te  civile.  The 
requite  civile  does  not  stay  the  execution  as  a  matter  of  course,  an  order  of  the 
court  or  judge  being  necessary,  and  the  defendant  would  have  to  apply  to  the 
Superior  Court  or  a  judge  thereof  for  such  an  order.  That  a  judge  in  cham- 
bers should  not  grant  an  order  staying  the  execution  of  a  judgment  of  the 
court,  especially  when  the  appellant  has  had  ample  opportunity  of  making  his 
application  to  the  full  court. 

Application  refused  with  costs  fixed  at  $10. 

Dawson  v.  Macdonald.— 26th  November,  1880. 
2(b.) 

After  these  decisions  against  him,  appellant  Dawson  took  regular  proceed- 
ings in  disavowal  against  the  attorney,  J.  B.  O.  D. 

That  disavowal  was  produced  before  the  Superior  Court  at  Three  Rivers, 
and  served  upon  the  said  attorney  and  the  other  parties  in  this  case  on  the 
14th  December,  1880.  Nevertheless,  a  new  writ  of  execution  was  issued,  at 
the  instance  of  the  respondent  on  the  loth  of  December,  1880,  to  enforce  the 
execution  of  the  original  judgment  against  the  appellant. 
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On  the  SOtli  December,  1880,  the  appellant  produced  an  opposition  to  this 
last  mentioned  execution,  and  also  a  petition  to  stay  the  proceedings  in  the 
suit  while  expecting  a  decision  on  the  disavowal  which  bad  just  been  pro- 
duced. 

The  principal  reasons  of  the  opposition  and  petition  were  :  (1)  That  the 
appellant  had  disavowed  the  attorney,  J.  B.  O.  D.,  who  had  appeared  for  him, 
and  that  he  was  prepared  to  maintain  the  said  disavowal ;  (2)  That  the  said 
disavowal  had  been  served  upon  all  the  parties  in  the  case ;  (3)  That,  on  the 
loth  of  December,  1880,  an  action  in  revocation  of  the  original  judgment  in 
this  cause  had  been  issued. 

The  appellant,  moreover,  averred  in  this  new  opposition  and  petition, 
reasons  founded  upon  certain  facts  which  had  only  come  to  his  knowledge 
since  the  first  opposition  which  he  had  produced. 

The  conclusions  were  that  all  the  proceedings  had  and  made  in  virtue  of 
the  said  writ,  and  that  all  proceedings  in  the  present  cause  be  stayed  accord- 
ing to  law  until  the  decision  of  the  proceedings  had  and  taken  by  the  said 
opposant  in  the  present  cause,  as  well  on  the  disavowal  filed  therein  as  on 
the  action  of  revocation  of  the  judgment  in  this  cause. 

Issue  was  joined  on  these  several  proceedings  and  the  appellant  and  res- 
pondents consented  by  written  agreement  that  these  different  issues  should  be 
decided  upon  a  common  proof. 

On  the  disavowal,  the  disavowed  attorney,  J.  B.  O.  D.,  duly  filed  an 
appearance,  and  the  respondents  also  appeared  by  their  attorneys.  The  pleas 
of  the  disavowed  attorney,  with  exhibits,  were  filed,  and  a  petition  for  a  Com- 
mission Rogatoire  was  presented  by  the  plaintiff  in  disavowal,  the  present 
appellant,  to  examine  a  witness  absent  from  Three  Rivers.  The  decision  on 
that  petition  was  suspended  until  a  decision  on  a  demurrer  produced  by  the 
disavowed  attorney.  That  demurrer  was  not  decided,  and  the  respondents  in 
the  meantime  pressed  the  production  of  the  proof  on  the  opposition. 

The  Superior  Court  at  Three  Rivers  dismissed  this  opposition  on  the 
2nd  of  October,  1882,  on  the  principle  that  there  was  res  judicata.  This  last 
judgment  was  confirmed  by  the  Court  of  Queen's  Bench  of  Lower  Canada,  on 
the  same  ground,  Mr.  Justice  Tessier  dissenting. 

The  appellant,  Dawson,  then  appealed  to  the  Supreme  Court  of  Canada. 

Held,  reversing  the  judgments  of  the  courts  below,  that  there  was  no  res 

Judicata,  and  that  all  proceedings  in  the  cause  and  on  the  writ  of  phii  ies  ven.  ex 

lie  bonis  mentioned  in  the  opposition  should  be  stayed  until  the  decision  of  the 

disavowal  and  of  the  action  in  revocation  of  judgment.    Ritchie,  C.J.,  and 

Strong,  J.,  dissenting. 

Appeal  allowed  with  costs. 

Dawson  v:  Hacdonald. — 12th  January,  1835. 

2.    {c.) 

While  the  proceedings  were  going  on  on  the  opposition  of  the  30th  Decem- 
ber, 1880,  another  writ  of  execution  was  issued  in  the  original  cause  to  collect 
the  costs  awarded  to  respondents  by  the  Supreme  Court  of  Canada  on  the  10th 
June,  1880.     To  this  writ  the  appellant  Dawson  filed  a  second  opposition  on 
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the  18th  January,  1881.  This  opposition  was  dismissed  by  the  Superior 
Court,  and  the  judgment  of  that  court  was  contirmed  by  the  Court  of  Queen's 
Bbtich.  The  latter  court  refused  an  appeal  from  the  judgment  on  this  second 
opposition,  on  the  ground  that  the  amount  in  dispute  was  not  sufficient  to 
authorize  an  appeal. 

Dawson  thereupon  moved  before  the  Supreme  Court  of  Canada  for  an 
order  to  suspend  the  proceedings  under  the  execution  to  which  the  opposition 
of  the  18th  January,  1881,  was  tiled,  and  for  leave  to  appeal  from  the  judgment 
on  said  opposition. 

Held,  that  there  was  no  ground  for  staying  the  execution.  The  court  had 
properly  dismissed  the  appeal  on  the  case  presented,  and  that  was  a  tinal 
decision  in  itself,  and  it  was  no  ground  for  staying  the  execution  that  there 
were  other  proceedings  in  the  court  below  which  might  possibly  show  that  th& 
defendant  should  have  succeeded  in  the  original  action. 

Motion  refused  with  costs. 

DawBon  v.  Macdonald. — 15th  January,  1884. 

3.  To  seizure  for  an  amount  less  than  82,000  —  Appeal  from  Pro- 

vince of  Quebec — Jurisdiction. 

See  JURISDICTION,  27,  31,  36. 

4.  In  nature  of  Petition  in  revocation  of  judgment. 

See  SHERIFF,  5. 

5.  Attorney's   lien   for   costs  —  Moneys  deposited    in    hands    of 

prothonotary — Opposition  en  sous  ordre — Art.  7o3,  C.  C.  P. 
See  SOLICITOR  AND  CLIENT,  4. 

6.  Opposition  a  fin  de  chanje — Pledge — Art.  419,  C.  C. — Agree- 

ment to  retain  possession  of  railway  for  disbursements — 
Void  as  against  creditors— Arts.  1977,  2015  &  2094,  C.  C. 
See  PLEDGE,  5. 


P. 


Parliament  of  Canada — Dominion   Controverted   Elections  Act, 
1874 — Intra  vires — Dominion   court — Procedure — B.  N.  A^^ 
Act,  1867,  ss.  18.  41,  91,  92,  s-ss.  13  &  14.  ss.  101,  129. 
See  ELECTION,  4. 

2.    Act  establishing  Maritime  Court  of  Ontario  intra  vires. 
See  MARITIME  COURT  OF  ONTARIO,  1. 
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Parliament  of  CanaLda.— Continued. 

3.  Jurisdiction  over  harbours — Foreshore  in  SuraniersiJe  Harbour. 

See  HARBOUR. 

4.  Jurisdiction  of,  over  Bay  of  Chaleurs — The  Fisheries  Act,  31  V. 

c.  GO — IJf  &  15  V.  c.  63  (Imp.) — Justification,  plea  of — 
Fishery  officer,  right  of  to  seize  "on  view." 

Held,  under  the  Imperial  Statute,  14  &  15  V.  c.  63,  regulating  the  bound- 
ary line  between  old  Canada  and  New  Brunswick,  the  whole  of  the  Bay  of 
Chaleurs  is  within  the  present  boundaries  of  the  Provinces  of  Quebec  and  New 
Brunswick,  and  within  the  Dominion  of  Canada  and  the  operations  of  The 
Fisheries  Act,  31  V.  c.  60.  Therefore  the  act  of  drifting  for  salmon  in  the 
Bay  of  Chaleurs,  although  that  drifting  may  have  been  more  than  three  miles 
from  either  shore  of  New  Brunswick  or  of  Quebec  abutting  on  the  bay,  is  a 
drifting  in  Canadian  waters  and  within  the  prohibition  of  the  last  mentioned 
Act  and  of  the  regulations  made  in  virtue  thereof. 

2.  The  term  "  on  view  "  in  s-s.  4  of  a.  16  of  The  Fisheries  Ace,  is  not  to  be 
limited  to  seeing  the  net  in  the  water  while  in  the  very  act  of  drifting.  If  the 
party  acting  "  on  view  "  sees  what,  if  testified  to  by  him,  would  be  sufficient 
to  convict  of  the  offence  charged,  that  is  sufficient  for  the  purposes  of  the  Act. 

Howatt  Y.  McFee.— V.  0(3. 

5.  Canada  Temperance  Act,  1878 — Constitutionality  of — Powers 

of  Dominion  Parliament — Ss.  91  &  93,  B.  N.  A.  Act,  1807 
— Power  to  prohibit  sale  of  intoxicating  liquors — Distri- 
bution of  legislative  power. 

Held,  I.  That  the  Act  of  the  Parliament  of  Canada,  41  V.  c.  10,  "  an  Act 
respecting  the  Traffic  in  Intoxicating  Liquors,'  cited  as  the  "  The  Canada  Tem- 
perance Act,  1878,"  is  within  the  legislative  authority  of  that  body. 

2.  That  by  the  British  North  America  Act,  1867,  plenary  powers  of  legisla- 
tion are  given  to  the  Parliament  of  Canada  over  all  matters  within  the  scope 
of  its  jurisdiction,  and  that  they  may  be  exercised  either  absolutely  or  condi- 
tionally; in  the  latter  case  the  legislation  may  be  made  to  depend  upon  some 
subsequent  event,  and  be  brought  into  force  in  one  part  of  the  Dominion  and 
not  in  the  other. 

3.  That  under  s-s.  2  of  s.  91,  B.  N.  A.  Act,  1867,  "  regulation  of  trade  and 
commerce,"  the  Parliament  of  Canada  alone  has  the  power  of  prohibiting  the 
traffic  in  intoxicating  liquors  in  the  Dominion  or  in  any  part  of  it,  and  the 
court  has  no  right  whatever  to  enquire  what  motive  induced  Parliament  to 
exercise  its  powers.     (Henry,  J.,  dissenting.) 

The  Mayor,  etc.,  of  Frcderictoa  v.  The  Queen.— iii.  505. 

6.  Warehouse  receipts — Ss.  46, 47  &  48  of  34  V.  c.  5  (D.),  intra  vires. 

See  WAREHOUSE  RECEIPTS,  2. 
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7.  38  V,  c.  47,  giving  power  to  police  and  stipendiary  magistrates  to 

tiy  offences  in  a  summary  manner,  intra  vires. 

See  HABEAS  CORPUS,  2. 

8.  Jurisdiction  given  to  Vice- Admiralty  Courts  to  enforce  penal- 

ties for  illegal  diHtilling — Jl  V.  c.  8,  s.  ISO',  Dominion 
Inland  Revenue  Act,  1S67,  intra  vires.  * 

So  much  of  8.  156  of  the  Inland  Revenue  Act.  18()7,  (31 V.  c.  8)  as  gives  the 
Court  of  Vice-Admiralty  jurisdiction  in  prosecutions  for  penalties  and  forfeit- 
ares  incurred  thereunder,  is  intra  vires,  notwithstandin<,'  such  court  is  established 
in  Canada  by  Imperial  authority.  Valin  v.  Lanylois,  3  Can.  S.  C.  R.  1,  fi  App. 
Gas.  115,  discussed  and  followed. 

Attorney  General  of  Canada  v.  Flint.— 16th  Jany.,  1884.— xvi.  707. 

9.  The  Liquor  License  Act,  1883,  and  Act  amending  same,  idtra 

vires. 

See  LIQUOR  LICENSE  ACT,  1883. 

10.  Act  incorporating  the  Anticosti  Company — Vendor  to  com- 

pany estopped  from  questioning  validity  of,  after  judgment 
in  licitation. 

see  SALE  OF  LAND.  26. 

11.  Winding-up  Act — R.  S.  C.  c.  129,  s.  3 — Foreign  corporations. 

Section  3  of  "The  Winding-up  Act,"  R.  S.  C.  c.  129,  which  provides  that 
the  Act  applies  to         *  *  •        incorporated  trading  companies  doing 

business  in  Canada  wheresoever  incorporated  is  intra  vires  of  the  Parliament 
of  Canada. 

Allen  Y.  Hanson.    In  re  The  Scottish  Canadian  Asbestos  Company.— xviii.  667. 

12.  Right  of  legislation — Banking  and  incorporation  of  banks — 

Bankruptcy  and  insolvency — 31  V.  c.  17  (D.) — 33  V.  c.  40 
(D.) — Validity  of—B.  iV.  A.  Act,  s.  91 — Crown  lands — 
Exemption  from  taxation — R.  S.  0.  J 887,  c.  193,  a.  7,  ss.  1. 

In  I860  the  Bank  of  Upper  Canada  became  insolvent  and  assigned  all  its 
property  and  assets  to  trustees.  By  31  V.  c.  17,  the  Dominion  Parliament 
incorporated  said  trustees  giving  them  authority  to  carry  on  the  business  of 
the  bank  so  far  as  was  necessary  for  winding  up  the  same.  By  33  Y.  c.  40  all 
the  property  of  the  bank  vested  in  the  trustees  was  transferred  to  the  Dominion 
Government  who  became  seized  of  all  the  powers  of  the  trustees. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario  that  these 
Acts  were  intra  vires  of  the  Dominion  Parliament. 
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Per  llitchie,  C.J.,  that  the  legislative  authority  of  the  Parliament  over 
"  banking  and  the  incorporation  of  banks"  and  over  "  bankruptcy  and  insol- 
vency "  empowered  it  to  pass  the  said  Acts. 

Per  Strong,  Taschereau  and  Patterson,  JJ.,  the  authority  to  pass  the  said 
Acts  cannot  be  referred  to  the  legislative  jurisdiction  of  Parliament  over 
"  banking  and  the  incorporation  of  banks  "  but  to  that  over  "  bankruptcy  and 
insolvency  "  only. 

After  the  property  of  the  bank  became  vested  in  the  Dominion  Govern- 
ment a  piece  of  land  included  therein  was  sold  and  a  mortgage  taken  for  the 
purchase  money,  the  mortgagor  covenanting  to  pay  the  taxes.  Not  having 
done  so,  the  land  was  sold  for  non-payment.  In  an  action  to  set  aside  the  tax 
sale. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  the  Crown 
having  a  beneficial  interest  in  the  land  it  was  exempt  from  taxation  as  Crown 
lands.    R.  S.  0. 1887,  c.  193,  s.  7,  s-s.  1. 

Quirt  V.  The  Queen.— xix.  510. 

13.  B.  N.  A.  Act,  s.  92,  s-s.  14 — Jurisdiction  of  provincial  courts — 
C.  S.  (B.C.),  c.  25,  s.  14,  and  53  V.  c.  8,  s.  9,  (B.  C),  ivtm 
vires  of  Provincial  Legislature — 51  V.  c.  47,  (D.) — (The 
Speedy  Trials  Act) — Meaning  of  "  Any  judge  of  a  county 
court" — Said  Act  not  an  Act  conferring  jurisdiction,  but  an 
exercise  of  the  power  of  Pax'liament  to  regulate  criminal 
procedure. 

See  LEGISLATURE,  23. 

CONSTITUTIONAL  LAW. 

Parties— Want  of — In  action  to  recover  monies  deposited  in  bank 
to  credit  of  succession. 

See  BANKS  AND  BANKING,  4. 

2.  Death  of  party  after  verdict  and  before  judgment  on  rule  for 
new  trial — Suggestion  of  death — Judgment  nunc  pro  tunc  — 
Appeal  by  executors. 

See  APPEAL,  18,  83. 
And  tee  PRACTICE  OF  SUPREME  COURT,  10, 120, 121. 

Partition — Partition  and  inventory,  between  co-heirs,  action  to 
annul  for  fraud  and  concealment — Comproniiae,  deed  of 
— Action  to  set  aside  for  fraud  and  coercion. 

Two  appeals  with  titles  almost  identical,  argued  together,  numbered  123 
and  449  respectively. 

The  former  of  these  cases  is  an  action  by  one  Jane  Charlebois,  wife  of 
Dosithee  Allard,  to  set  aside  a  partage  of  the  intestate  succession  of  her  late 
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brother  Arsfine  Cliarleboia,  to  which  she  was  a  party,  and  bearing  date  the  4th 
of  November,  1870. 

The  action  was  taken  out  on  the  4th  of  June,  1870,  after  the  marriage  of 
Jane  Charlebois  to  Allard.  It  set  up  that  the  inventory  was  made  by  the 
appoUimt  Hyacinthe  Charlebois,  that  he  iiad  all  his  late  brotlier  s  property  in 
his  liauds,  that  ho  and  his  brother  Arsone  were  co-partners,  under  a  deed  of 
partnersliip  and  that  in  fact  the  other  members  of  the  family  had  trusted  him 
entirely  in  all  tlie  matters  relating;  to  the  estate.  That  beinj,'  so  trusted  he 
had  taken  the  opportunity  to  defraud  and  cheat  his  oo-heirs,  and  particularly 
by  represienting  that  he  had  an  equal  share  in  the  business  as  partner  of  his 
late  brother ;  that  he  had  not  accounted  for  the  capital  invested  by  his 
brother ;  that  he  had  undervalued  the  f^joods,  possessed  himself  of  the  ready 
money  and  debts,  and  had  augmented  the  liabilities  of  the  partnership.  Aa 
to  the  real  estate  he  had  fraudulently  estimated  it  at  less  than  half  its  real 
value.  That  he  had  affected  to  buy  the  shares  of  his  two  sisters,  who  had  no 
rights,  as  they  were  civilly  dead,  being  nuns  of  an  order  whioh  prevented  them 
from  holding  property,  and  that  he  had  offered  to  give  up  the  advantages  aris- 
ing from  this  transaction  in  order  to  induce  the  rest  of  the  family  to  agree  tO' 
the  i)(trtfiiie  he  was  desirous  of  making.  The  other  members,  and  particularly 
respondent,  were  induced  by  the  false  representations  to  agree  to  the  partaije. 

It  was  also  alleged  that  this  inventory  was  not  regularly  made  aocoi'ding 
to  law,  inasmuch  as  one  of  her  sisters  was  a  minor,  and  that  there  had  been 
no  e.viicrtise  or  curator  appointed,  and  that  therefore  the  whole  proceeding  was 
null,  unci  should  be  set  aside. 

The  conclusions  of  the  action  were  that  the  mventory  and  the  deed  of 
partiidc  iliouM  be  set  aside  as  fraudulent  and  null,  that  the  defendant  should  be 
condemned  to  make  a  new  inventory  of  the  effects  of  the  partnership,  and  that 
there  should  bo  a  new  inventory  of  the  other  property  and  effects  of  the 
succession,  and  a  new  partage  of  the  whole. 

The  action  was  principally  directed  against  Hyacinthe ;  the  other  mem- 
bers of  the  family  were  made  parties  to  be  subject  to  the  new  inventory  and 
partdfie. 

On  the  19th  November,  1879,  the  Superior  Court  (Mackay,  J.,)  set  aside 
the  inventory  and  partition  of  the  estate  of  the  late  Ars6ne  Charlebois  on  the 
ground  of  fraud,  concealment  and  recel,  practiced  by  Hyacinthe  Cluirlebois. 
This  judgment  was  appealed  to  the  Court  of  Queen's  Bench.  Pending  this 
appeal  Hyacinthe  Charlebois  made  with  the  defendant  Allard  and  plaintiff,  on 
the  ,5th  of  May,  1880,  a  deed  entitled  "  Compromise  between  Dame  Jane 
Charlebois,  wife  of  Dosithee  Allard,  and  Hyacinthe  Charlebois,''  by  which  in 
consideration  of  the  sum  of  ®700,  paid  to  the  plaintiff,  and  the  costs  of  plain- 
tiff in  said  cause  until  judgment  and  those  of  appeal  paid  to  the  attornies,  the 
lilaintiff  desisted  from,  and  renounced  to  her  judgment  obtained  as  aforesaid, 
and  assigned  and  transferred  to  the  said  defendant  H.  Charlebois  all  the  rights 
she  might  have  and  clain;  in  the  estate  of  the  said  Ars^ne  Charlebois,  her 
brother,  and  in  the  estate  of  her  father,  Arsfene  Charlebois,  senior. 

The  case  No.  449  was  an  action  by  Jane  Charlebois  to  set  aside  the  deed 
of  compromise  for  crainte,  error  and  fraud.  She  contended  that  she  was 
CAS.  Dfb. — 38 
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intimidated  by  her  husband,  who  was  on  the  point  of  leaving  the  country  with 
anotlier  woman,  into  pasainj^  this  deed  with  thoobjcct  on  his  part  of  procuriiij^ 
for  liim  tlin  money  to  rnn  off  witli  thJR  otlicr  person,  and  sho  aflirmud  tliat  the 
jnoney  was  novor  paid  to  lior  but  to  her  liuHband. 

Tlie  Superior  Court  annulled  tlie  said  deed  of  compromise  of  the  Rth  of 
May,  1880,  and  lestorei.  tiie  parties  to  the  same  position  whicii  they  occupied 
previously  to  tlie  said  deud,  reserving'  to  defendant  Chiirlebois  liis  recourse  to 
be  reimbursed  witat  he  paid  by  virtue  of  this  deed. 

In  case  No,  12B  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal 
side)  reversed  the  judgment  of  the  Superior  Court  and  (lismisHcd  the  action, 
and  in  case  449  also  it  dismissed  the  action,  on  the  ground  that  the  plaintiff 
received  the  consideration  money  for  tlie  deed,  which  could  not  be  set  aside 
unless  she  brou>{ht  back  all  she  received  under  it. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgments  of 
the  Court  of  Queen's  Bench  should  bo  afHrmod.  The  evidence  did  not  estab- 
lish fraud,  or  undue  inlluence,  or  pressure  in  the  execution  of  the  deed  of 
compromise,  and  the  compromise  bein^  ineffectually  asHailod  both  appeals 
must  fall  toj^ether  and  stand  dismissed.     Fouruier  and  Henry,  JJ.,  dissenting. 

Appeals  dismissed  with  costs. 

Charlebois  v.  Charlebois.— 12th  January,  188.'). 

Partnership. — Art  ides  of — Conatr  actum  of — Partners,  rUjJijH  of. 

The  respondents,  havint;  on  hand  lar^je  contracts  to  fulfil  entered  into 
partnership  with  the  appellant  under  the  style  of  J.  W.  A  Co.  The  respondent 
A.  P.  M.  subsequently  filed  a  bill  in  Chancery  at^ainst  \V.  (the  appellant)  and 
his  two  Hons  co-partners,  askin<4  for  a  decree  declarinj^  him  and  his  two  sous 
entitled  to  receive  credit  to  the  amount  of  840,000,  the  estimated  value  of 
certain  plant,  etc.,  used  in  the  construction  of  the  works  done  by  the  partner- 
ship. The  article  in  the  deed  of  partnership  executed  before  a  notary  public 
in  the  Province  of  Quebec,  under  which  the  respondent  claimed  to  be  entitled 
to  credit  of  $40,000,  is  as  followii : — "  The  stock  of  the  said  partnership  consists 
of  the  whole  of  the  plant,  tools,  horses  and  appliances  now  used  for  the 
construction  of  said  works  by  the  said  parties  of  the  first  part  A.  P.  M.  &  Sons  ; 
also  all  quarries,  steam  tu(>s,  scows,  and  also  all  the  rights  in  said  quarries 
that  are  held  by  the  said  parties  of  the  first  part,  or  any  of  them,  the  whole  of 
which  is  valued  at  the  sum  of  $40,000,  and  is  contained  in  an  inventory 
thereof  hereunto  annexed  for  reference  after  having  been  signed  for  identifica- 
tion by  the  said  parties  and  notary  ;  but  whereas  the  said  plant,  tools,  horses, 
appliances,  steam  tugs,  scows,  quarries  and  other  items  have  been  heretofore 
Bold  by  the  said  party  of  the  first  part  to  the  firm  of  M.  &  W.,  of  the  city  of 
Montreal,  hardware  merchants,  to  secure  them  certain  claims  which  they  had 
'(/,.  against  the  said  A.  P.  M.  &  Co.,  for  moneys  used  in  the  construction  of  the 
works  referred  to,  to  the  extent  and  sum  of  about  $24,000  and  interest ;  and 
whereas  the  said  J.  W.  has  paid  said  amount  of  $24,000  and  redeemed  said 
plant,  tools,  horses  and  appliances  and  quarries,  steam  tugs  and  scows,  dx., 
and  now  stands  the  proprietor  of  the  same  under  a  deed  of  conveyance  ;  it  is 
hereby  well  agieed  [and  understood  that  the  said  plant,  tools,  horses  and 
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appliancoH  tlmt  aro  or  may  bo  pnt  on  tho  snid  work  Hliall  be  and  continue  to  be 
tlie  oiitire  property  of  tho  Haid  J.  W.,  until  Kucii  time  aa  lio  Hball  iiave  realized 
und  received  out  uf  the  buHinoBS  and  profits  of  the  present  partnership  a  sum 
HuHicicnt  tu  reimbusc  him  of  the  said  sum  of  924,000  anti  interest  so  advanced 
by  him  as  aforesaid,  as  also  any  other  sum  or  advances  and  interests  which 
shall  or  may  be  paid  or  advanced  to  the  present  firm  or  partnership,  after 
which  time  and  event  tho  whole  of  tlie  said  stock  shiill  become  the  property  of 
tlie  said  firm  J.  W.  A-  Co.,  that  is  to  say  :  That  one-half  thereof  shall  revert  to 
and  belonf;  to  the  parties  of  the  first  part,  and  tho  other  half  to  the  said  party 
of  the  second  part,  us  tho  said  J.  \V.  has  a  full  half  interest  in  this  contract 
and  all  its  profits,  losses  and  liabilities,  and  the  said  A,  P.  M.,  W.  K.  M.  and 
li.  M.,  parties  of  the  first  part,  jointly  and  severally,  the  other  half  interest  in 
tho  same."  There  was  evidence  that  tho  jilant  had  cont  orijjinally  Sr)7,()()0, 
and  that  it  was  valued  in  tho  inventory  at  940,000  at  the  re(|ucst  of  the 
aii[)eliant ;  it  was  also  shown  and  admitted  that  the  profits  of  tiic  business 
were  sutVicient  to  reimburse  the  appellant  the  sum  of  124,000  aiitl  other  moneys 
advanced,  and  that  there  was  still  a  lar(.;e  balance  to  tlie  credit  of  tlie  i)artner- 
stiip. 

Held,  Henry  and  (iwynno,  .JJ.,  dissentiii),',  that  tho  plant,  etc.,  furnisliud 
by  the  responilents  having;  been  inventoried  and  valued  in  the  articles  of  part- 
nership at  940,000,  the  respondents  had  tlieroby  become  creditors  of  the  part- 
nership for  the  said  sum  of  940,000,  but  as  it  appeared  by  the  said  articles  of 
partnership  that  the  said  plant  was  subject  at  the  time  to  a  lien  of  924,000, 
and  that  the  said  lion  bad  been  paid  off  with  the  partnership  moneys,  the 
respondents  were  only  entitled  to  be  credited,  as  creditors  of  the  partnership, 
with  the  sum  of  910,000,  being  the  difference  between  the  sum  paid  by  the 
jiartnership  to  redeem  the  plant  and  the  value  at  which  it  had  been  estimated 
by  both  parties  in  the  articles  of  partnership. 

Worthington  v.  MacDonald.— ix.  327. 

2.  Joint  purchase  of  debentures — Interest  in  tnargin  deposited — 
One  jyartner  tvithdrawinrj  from  hank  nxon'e  than  his  share 
of  margin  obliged  to  reimburse  the  other  partner  in  the 
transaction. 

The  facts,  as  stated  in  the  judgments  rendered  are  as  follows  : — In  May, 
1870,  tho  defendant  authorized  one  McCord,  liis  broker,  to  bid  for  city  of 
London  debentures,  amounting  to  9220,000,  then  about  to  be  issued,  and  in 
the  purchase  of  which  the  defendant  did  not  wish  his  name  to  appear;  McCord 
accordingly  bid  for  thom,  and  his  bid  of  U8§  per  cent,  was  accepted.  When 
bidding  for  them  McCord  was  under  tho  impression  that  he  was  doing  so  for 
the  defendant,  although  McCord's  name  was  put  forward  as  purchaser.  The 
defendant,  however,  was  only  willing  to  take  a  half  interest  in  the  debentures. 
In  order  to  secure  them  it  was  necessary  to  raise  the  sum  of  9219,486  to  pay 
for  them.  Negotiations  for  this  purpose  took  place  between  McCord  and  dif- 
ferent banks,  and  at  one  time  it  was  thought  these  negotiations  would  be 
completed  with  the  Bank  of  Montreal  upon  the  deposit  of  ^13,000  by  way  of 
margin,  together  with  the  debentures  themselves  when   obtained,  and  an 
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agreement  aM  to  their  Hale.  McCord  appears  to  have  had  difficulty  in  raisiiif; 
the  one  half  of  the  913,000.  The  defendant,  after  bein^;  written  to  by  McCord 
and  Heein^  liiin  on  tlio  subject,  givve  him  a  che(]uc  for  93,'2uO  witli  a  paper  con- 
taming  the  following  directions:  "  PleaHe  apply  $8,200  out  of  the  balance  in 
your  handa  due  tr,  nio  along  with  cheque  for  $8,250  on  MoUon's  Dunk  of  this 
date,  making  in  tm  3<J>''>00,  us  margin  on  my  half  of  tranBaction  of  City  of 
Lonilon  debentures."  In  return,  ho  took  from  McCord  his  receipt  in  the  terms 
following:  "Received  from  Major  V/alker  the  sum  of  $('), 500,  being  his  pro- 
portion of  ma  .  11  on  1j>2iu,48<),  city  of  Loudon  debentures,  bought  on  joint 
account."  At  this  time  it  was  expected  tha^  the  amount  required  for  margin 
would  be  f  18,0i'"0.  It  was  understood  between  defendant  and  McCord  that  the 
latter  was  to  do  the  best  he  could  t  obtain  the  amount  necessary  to  secure  the 
debentures.  He  accordingly  appl!-id  to  the  plaintifif  to  become  the  purchaser 
of  a  half  interest,  informing  him  that  the  defendant  would  be  interested  in  the 
other  half,  and  as  the  defendant  had  said  he  did  not  wish  his  name  to  appear 
in  the  transaction.  McCord  ro(|ucBtP'l  the  plaintiff  to  keep  to  himself  the  infor- 
mation of  the  appellant  being  inter  -sted.  The  plaintiff  agreed  to  become 
purchaser  of  the  half,  leaving  the  negotiations  for  raising  the  loan  from  one  of 
the  banks  to  McCord.  The  negotiations  with  the  Bank  of  Monoreal  having 
fallen  through,  an  arrangement  was  eventually  completed  with  the  Canadian 
Bank  of  Commerce  ($10,000  of  a  margin  to  be  paid)  by  a  letter  to  the  manager, 
signed  by  the  plaintiff  on  his  own  behalf,  and  by  McCord  in  his  own  name,  but 
for  the  defendant.  The  $10,000  of  margin  was  paid  by  plaintiff  out  of  his  own 
moneys,  but  one-half  ($5,000)  was  reimbursed  to  him  by  McCord.  Upon  the 
close  of  the  transaction  by  sale  of  the  debentures  there  remained  in  the  bank 
of  the  margin  of  $10,000  so  paid  as  above  the  sum  of  $(),600.  McCord  having 
become  insolvent,  the  defendant  succeeded  in  procuring  the  bank  to  pay  him 
05  per  cent,  of  this  balance  upon  the  pretence  that  he  was  interested  to  that 
amount  because  of  his  having  McCord's  receipt  for  $6,500  above  mentioned. 

The  Court  of  Chancery,  and  subsequently  the  Court  of  Appeal  for  Ontario, 
held  that  this  payment  by  the  bank  to  the  defendants  was  not  anthorized, 
but  the  defendant  and  plaintiff  having  been  interested  in  the  bonds  jointly, 
and,  after  repayment  to  the  plaintiff  of  the  one-half  of  the  $10,000,  having  been 
also  interested  jointly  in  the  amount  in  the  bank  to  the  credit  of  the  margin, 
was  entitled  to  be  reimbursed  by  the  defendant,  the  sum  required  to  make  up 
the  half  of  the  amount  so  remaining  to  the  credit  of  the  margin. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgments  of 
the  courts  below  should  be  affirmed. 

Appeal  dismissed  with  costs. 

Walker  y.  Cornell.— 12ih  February,  1881. 

3.  Contractors,  partnership  hetxueen — Nature  of  contract — Inter- 
est in  suh-contract — Rejection  of  tenders  at  fraudulent 
instirjation  of  some  of  the  jxirtners — Damar/es. 

This  action  was  instituted  on  the  24th  January,  1878,  by  Robert  Kane,  of 
Montreal,  contractor,  against  Augustus  R.  Wright,  of  Geneva,  in  the  State  of 
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New  York,  and  Edward  Moore,  of  Portland,  in  the  State  o(  Maine,  contractors, 
ciainiin^  from  them  $25,000  for  breach  of  contract. 

A  Hunimary  of  the  complaint  contained  in  the  declaration  may  be  stated 
in  biief  as  follows : — 

In  January,  1877,  the  Quebec  Harbour  Commissioners  advertised  for  ten- 
ders for  the  performance  of  a  large  amount  of  public  works  at  the  moutii  of 
the  Ht.  Giiarles  Uiver,  for  the  improvement  of  the  harbour  of  Quebec. 

The  plaintiff,  the  defendants,  and  Annus  P.  Macdonald,  of  Montreal,  con- 
tractbr,  associated  themselves  together  as  partners,  under  the  firm  of  Moore, 
Wrif^ht  &  Co.,  to  tender,  contract  for  and  execute  the  said  works  for  the 
common  profit  of  said  partners,  sliare  and  share  alike.  It  was  proi)osed  and 
agreed  by  and  between  them  that  they  should  each  and  all  exert  themselveH  to 
secure  the  contract  for  the  performance  of  the  whole  of  the  said  works  if 
possible,  but  if  that  were  not  possible  to  secure  so  much  thereof  as  could  be 
obtained  either  by  direct  contract  with  the  commissioners,  or  by  sub-contract 
with  the  successful  tenderer,  or  in  such  other  manner  as  the  same  mi^lit  be 
obtainable,  more  especially  the  contract  for  that  part  of  the  said  works  which 
couHisted  of  dredginj,'.  The  plaintiff  procured  the  necessary  information  to 
enable  tenders  to  be  made  for  said  works,  by  and  in  the  name  of  said  firm  of 
Moore,  Wright  &  Co.,  exerted  himself  to  promote  their  success,  and  kept  the 
defendants  informed  of  the  progress  of  events  connected  with  the  letting  out 
of  the  said  work  by  tender.  A  tender  was  in  consequence  made  for  said  work 
by  and  in  the  name  of  said  firm  of  Moore,  Wright  &  Co.,  and  at  the  request  of 
said  harbour  commissioners  a  supplementary  tender  was  likewise  made  in 
their  name,  but  the  defendants  seeing  that  the  commissioners  favoured  Simon 
Peters,  of  Quebec,  contractor,  and  were  disposed  in  case  he  reduced  his  prices, 
to  give  him  the  contract  for  said  works,  the  defendants,  in  violation  of  their 
said  partnership  agreement  with  the  plaintiff  and  said  Angus  P.  Macdnnald, 
combined  with  said  Simon  Peters,  in  order  to  secure  part  of  the  works  through 
him,  and  for  that  purpose  communicated  to  him  the  prices  at  which  they  were 
willing  to  perform  the  dredg'ng,  which  were  much  beneath  the  prices  of  the 
said  Simon  Peters  for  said  work,  which  enabled  him  so  to  lower  his  tender, 
that  the  work  was,  through  him,  awarded  and  given  by  contract  to  a  firm 
composed  of  the  defendants  and  the  said  Simon  Peters,  under  the  name  of 
Peters,  Moore  &  Wright.  To  enable  th'a  to  be  done  the  defendants  had 
actually  withdrawn  the  tenders  of  the  firm  of  Moore,  Wright  A'  Co.,  and 
fraudulently  secured  the  contract  to  the  firm  of  Peters,  Moore  &  Wright,  with 
the  understanding  that  the  defendants  would  have  the  performance  of  and  the 
profits  resulting  from  the  larcpr  portion  of  said  work,  especially  the  dredging, 
to  the  exclusion,  and  in  prejudice  of  the  rights  of  the  plaintiff  and  of  the  said 
Angus  P.  Macdonald. 

After  the  defendant  had  so  secured  the  greater  part  of  said  works  they 
offered  participation  therein  and  of  the  profits  thereof  to  the  plaintiff,  and  to 
the  said  Angus  P.  Macdonald,  which  they  accepted,  yet  the  defendants  failed 
and  refused  to  fulfil  their  offer.  The  plaintiff  had  always  been  wilhng.  and 
offered  to  perform  his  part  of  the  agreement,  and  was  entitled  to  one-fourth  of 
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the  advautages  and  profit  resalting  from  said  contract,  and  the  performance  of 
the  works  thereunder. 

The  said  contract  was  for  a  sum  exceeding  ?500,000,  and  the  prospective 
profits  were  presently  worth  9100,000,  whereof  the  plaintiff  was  entitled  to  one- 
fourth  or,  925,000,  for  which  he  brought  his  action. 

The  defendants  by  their  plea  admitted  that  they  made  their  first,  as  well 
as  a  supplementary,  tender,  in  conjunction  with  the  plaintiff  and  with  said 
Angus  P.  Macdonald,  but  denied  that  said  tenders  were  ever  withdrawn,  and 
averred  that  they  were  not  successful,  and  that  no  part  of  the  work  was  or 
could  be  secured  thereunder,  and  they  had  a  perfect  right  to  combine  with  and 
secure  the  work  through  said  Simon  Peters,  that  it  was  in  fact  awarded  to  him, 
and  not  to  him  and  the  defendants  jointly,  but  Peters  agreed  to  sub-let  the 
dredging  and  concrete  work  to  them,  the  defendants,  but  it  was  nominally 
arranged  that  they  should  be  joint  contractors  with  the  harbour  commissioners, 
and  by  agreement  with  Peters  they  would  divide  and  separate  the  part  of  the 
work  by  the  dredging  and  concrete  work  to  be  done  by  them,  and  this  separa- 
tion was  actually  effected  by  notarial  contract,  that  they  were  in  good  faith  in 
procuring  the  work  through  Peters,  and  were  under  no  obligation  whatever  to 
allow  the  plaintiff  or  said  A.  P.  Macdonald  to  participate  in  their  contract ; 
nevertheless,  they  had  offered  to  do  so,  but  the  plaintiff  and  said  Macdonald 
had  failed  to  accept  within  reasonable  time,  and  they  were  obliged  to  act  inde- 
pendently for  themselves. 

The  principal  contention  was  whether  the  partnership  obligation  of  the 
c^efendants  was  limited  to  the  tenders  put  in  by  them  in  conjunction  with  the 
plaintiff  anc!  Angus  P.  Macdonald. 

The  Superior  Court  adopted  the  view  that  the  evidence  showed  they  were 
so  limited  and  that  the  defendants  had  not  fraudulently  or  otherwise  obtained 
the  rejection  of  said  tenders,  and  dismissed  Kane's  action. 

On  appeal  to  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side) 
that  court  Held,  on  a  review  of  the  evidence,  that  the  agreement  between 
plaintiff  and  defendants  was  that  they  should  be  jointly  interested,  not  only  in 
the  profits  of  the  entire  work,  but  in  such  portion  of  it  as  could  be  secured 
either  directly  or  by  aub-contract ;  that  the  defendants  in  fraud  of  the  plaintiff, 
procured  the  contract  for  the  execution  of  a  large  proportion  of  the  works  in 
conjunction  with  Peters ;  that  the  defendants  afterwards  offered  a  share  in  the 
contract  to  plaintiff  and  Macdonald,  which  offer  was  accepted,  but  which  the 
defendants  refused  to  carry  out;  and  the  court  reversed  the  judgment  of  the 
Superior  Court  and  awarded  the  plaintiff  12,500. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  Court  of  Queen's  Bench  should  be  affirmed.     Taschereau,  J.,  dissenting. 

Appeal  dismissed  with  costs. 

Wright  Y.  Kane.— '28th  April,  1882. 

4.    Partners — Giving   time  to  principal  —  Blended  accounts — 
Payments. 

Hutton  and  McGuire  (defendants),  trading  together  in  partnership, 
became  indebted  to  Birkett;  et  al.,  plaintiffs,  for  goods  purchased  from  them, 
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for  which  the  defendants  gave  notes  of  the  partnership  firm.  They  dissolved 
partnership  in  October,  1876,  with  the  knowledge  and  approval  of  the  plaintiffs, 
one  of  them  having  assisted  in  arranging  the  dissolution. 

McGuire  continued  to  carry  on  the  business  alone,  and  the  plaintiffs  con- 
tinued to  deal  with  him.  In  so  doing  McGuire  had  several  transactions  with 
the  plaintiffs,  from  whom  he  continued  to  receive  goods  on  credit,  until  he 
became  insolvent,  in  the  early  part  of  the  year  1880,  whereupon  plaintiffs 
brought  this  action  on  the  note  given  by  the  firm.  The  circumstances  attend- 
ing the  dissolution  of  the  firm  of  McGuire  and  Hutton,  and  the  subsequent 
dealings  of  the  plaintiffs  with  McGuire,  appear  at  length  in  the  report  of  the 
case  in  31  U.  C.  C.  P.  430  and  7  Ont.  App.  R.  33. 

Held,  reversing  the  judgment  of  the  Court  of  Appeals,  Ritchie,  C.J.,  and 
Strong,  J.,  dissenting,  that  Hutton  was  entitled  to  a  verdict  on  the  ground 
that  by  the  course  of  dealings  of  the  plaintiffs  with  McGuire  subsequently  to 
the  dissolution,  viz. :  by  plaintiffs  blending  the  two  accounts,  and  taking 
McGuire's  paper  on  account  of  the  blended  accounts,  upon  which  paper 
McGuire  from  time  to  time  made  sufficient  payments  to  pay  any  balance 
remaining  due  on  the  paper  of  McGuire  and  Hutton  which  was  in  existence 
at  the  time  of  the  dissolution,  it  must  be  held  as  a  matter  of  fact,  as  well  as 
of  law,  arising  from  the  course  of  the  said  dealings,  that  the  paper  of  the 
firm  of  McGuire  and  Hutton  had  been  fully  paid. 

Appeal  allowed  with  costs. 

Birkett,  et  al.  v.  HcGuiFe  (19  C.  L.  J.  275).— 19th  June,  1883. 

5.  Tender  for  contract  by  individual  member  of  firm — Right  of 

action. 

See  CONTRACT,  24. 

6.  Suretyship — Contract  of,  with  firm — Conthiuing  security  to 

firm  and  onember  or  members  constituting  firm  for  the 
time  being— Death  of  2^(tvtner — Liability  of  surety  after. 

S.,  by  indenture  under  seal,  became  surety  to  the  firm  of  C.  &  Sons  for 
goods  to  be  sold  to  one  Q.,  and  agreed  to  be  a  continuing  security  to  the  said 
firm  or  "  to  the  member  or  memberr  for  the  time  being  constituting  the  said 
firm  of  C.  &  Sons,"  for  sales  to  be  made  by  the  said  firm  or  "  any  member  or 
members  of  the  said  firm  of  C.  &  Sons,"  to  the  said  Q.,  so  long  as  they  should 
mutually  deal  together. 

P.  C,  the  senior  member  of  the  said  firm,  having  died,  and  by  his  will 
appointed  his  sons,  the  other  members  of  the  firm,  his  executors,  the  latter 
entered  into  a  new  agreement  of  co-partnership  and  continued  to  carry  on  the 
busmess  under  the  same  firm  name  of  C.  &  Sons,  and  subsequently  transferred 
all  their  interest  in  the  said  business  to  a  joint  stock  company, 

An  action  having  been  brought  against  S.  for  goods  sold  to  Q.  after  the 
death  of  the  said  P.  C,  Held,  reversing  the  judgment  of  the  Court  of  Appeal 
11  Ont.  App.  R.  156,  and  restoring  the  judgment  of  the  Common  Pleas  Divi- 
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sion,  5  O.  R.  189,  that  the  death  of  P.  C.  dissolved  the  said  firm  of  C.  &  Sons, 
aud  put  an  end  to  the  contract  of  suretyship. 

Starrs  y.  The  Cosgrave  Brewing  and  Malting  Co.  of  Toronto.— xii.  571. 

7.  Interest  in  mine — Agreement  as  to — Evidence. 

Held,  afiirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
in  a  suit  for  a  share  of  the  profits  of  a  gold  mine  where  the  plaintiff  relied  on 
an  agreement  by  the  defendant  for  a  transfer  of  a  portion  of  the  latter's 
interest  in  such  mine  for  valuable  consideration,  the  evidence  was  not  sufficient 
to  establish  a  partnership  between  the  parties  in  the  working  of  the  mine  and 
the  suit  was  dismissed. 

Stuart  Y.  Mott.— May  17th,  1886.— xiv.  734. 

8.  Quebec  Phcirmacy  Act,  (Q.)  c.  36,  s.  8 — Partnership — Manda- 

mus. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  M.  L.  R.  2  Q.  B.  362,  that  s.  8  of  48  V.  c.  86  (Q.),  which  says  that  all 
persons  who,  during  five  years  before  the  coming  into  force  of  the  Act,  were 
practising  as  chemists  and  druggists  in  partnership  jth  any  other  person  eo 
practising,  are  entitled  to  be  registered  as  licentiates  of  pharmacy,  applies  to 
respondent  who  had,  during  more  than  five  years  before  the  coming  into  force 
of  the  said  Act,  practised  as  chemist  and  druggist  in  partnership  with  his 
brother  and  in  his  brothers  name,  and  therefore  he  (respondent)  was  entitled 
under  s.  8  to  be  registered  as  licentiate  of  a  pharmacy. 

L'Association  Pharmaceutique  de  ia  ProYince  de  Quebec  y.  Brunet. 

'  —March  14,  1887.— xiv.  738. 

9.  Liability  of  one  jMrtner  for  prior  debt  of  co-partner — Pro- 

missory note — Collateral  for  ixi.rtnersliip  debt — Release  of 
maker. 

P.  lent  N.  an  accommodation  note  which  N.  deposited  with  R.  as 
collateral  security  for  a  mortgage  debt.  N.  and  B.  afterwards  went  into 
partnership  and  a  new  mortgage  on  partnership  property  was  given  to  R.  for 
N.'s  debt,  the  note  being  still  left  with  R.  The  partnership  being  dissolved, 
B.  agreed  to  pay  all  debts  of  the  firm,  including  the  mortgage,  and  in 
settUng  the  accounts  between  himself  and  the  mortgagees,  B.  was  given  credit 
for  the  amount  of  the  note  which  P.  had  paid  to  the  mortgagees.  P.  sought 
to  recover  from  B.  the  amount  so  paid. 

Held,  reversing  the  judgment  of  the  court  below,  Ritchie,  C.J.,  and 
F0U...11.  J.,  dissenting,  that  N.  having  authority  to  deal  with  the  note  as  he 
pleased,  and  having  given  it  as  collateral  security  for  the  joint  debt  of  himself 
and  B.,  on  such  security  being  realized  by  the  mortgagees  and  the  amount 
credited  on  the  joint  debt,  P.,  the  surety,  could  recover  it  from  either  of  the 
debtors. 

S«mb?«,— Assuming  P.  not  to  have  been  liable  to  pay  the  note  to  the 
mortgagees  and  that  it  was  a  voluntary  payment,  it  having  been  credited  on 
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the  mortgage  debt,  and  B.  having  adopted  the  payment  in  Mvd  settlement  of 
the  accounts  between  him  and  the  mortgagee,  he  was  liable  to  repay  it. 

Purdom  y.  Baechler.— xv.  610. 

10.  Evidence  of — Letter  heads — Names  of  partners  on. 
See  EVIDENCE,  41. 

il.  Contract — Mining    land — Speculation    in — Agreement   ivith 

third  party— Renewal — Effect  of. 

T.,  being  in  Newfoundland,  discovered  a  mine  of  pyrites,  and  on  returning 
to  Nova  Scotia  he  proposed  to  A.  that  they  should  buy  it  on  speculation.  A. 
agreed,  and  advanced  money  towards  paying  T.'s  expenses  in  going  to  New- 
foundland to  secure  the  title.  T.  made  the  second  journey  and  obtained  an 
agreement  of  purchase  from  the  owner  of  the  mine  for  a  limited  time,  but 
failing  to  effect  a  sale  within  that  time  the  agreement  lapsed.  It  was  renewed, 
however,  some  two  or  three  times,  A.  continuing  to  advance  money  for 
expenses.  Finally,  T.  effected  a  sale  of  the  mine  at  a  profit  and  had  the 
necessary  transfers  made  for  the  purpose,  keeping  the  matter  of  the  sale  secret 
from  A.  On  an  action  by  A.  for  his  share  of  the  profit  under  the  original 
agreement. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  sale  related 
back,  as  between  T.  and  A.,  to  the  date  of  the  first  agreement,  and  A.  could 
recover. 

Present.— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  und 
Patterson,  J  J. 

Tupper  Y.  Annand.— Mar.  18,  1889.— xvi.  718. 

12.  Action  for  partition — Plaintiffs'  interest  less  than  S2,000— S.  & 

E.  C.  Act,  R.  S.  C.  c.  135,  s.  29. 

See  JUEISDICTION,  70. 

13.  Loan  to  Partner — Liability — Art.  1867,  G.  G. 

Where  once  a  member  of  a  partnership  borrows  money  upon  his  own 
credit  by  giving  his  own  promissory  note  for  the  sum  so  borrowed,  and  he 
afterwards  uses  the  proceeds  of  the  note  in  the  partnership  business  of  his  own 
free  will  without  being  under  any  obligation  to,  or  contract  with,  the  lender  so 
to  do,  the  partnership  is  not  liable  for  such  a  loan  under  Art.  1867,  C.  0. 
Maguire  v.  Scott,  7  L.  C,  R.  451,  distinguished. 

Shaw  Y.  Cadwell. — xvii.  357. 

14.  Terms  of — Breach  of  conditiona — Expulsion  of  one  partner — 

Notice —  Waiver — Goodwill. 

Partnership  articles  for  a  firm  of  three  persons  provided  that  if  any 
partner  should  violate  certain  conditions  of  the  terms  of  partnership  the 
others  could  compel  him  to  retire  by  giving  three  months'  notice  of  their  inten- 
tion 80  to  do,  and  a  partner  so  retiring  should  forfeit  his  claim  to  a  share  of 
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the  goodwill  of  the  business.  One  of  the  partners  having  broken  such  condi- 
tions of  partnership  tiie  others  verbally  notified  him  that  he  must  leave  the 
lirm  and  to  avoid  publicity  he  consented  to  an  immediate  dissolution  which 
was  advertised  as  "a  dissolution  by  mutual  consent."  After  the  dissolution 
the  retiring  partner  made  an  assignment  of  his  goodwill  and  interest  in  the 
business  and  the  assignee  brought  an  action  against  the  remaining  partners 
for  the  value  of  the  same. 

Held,  reversing  the  judgment  of  the  court  below,  Fournier,  J.,  dissenting, 
that  the  action  of  the  defendants  in  advertising  that  the  dissolution  was  "  by 
mutual  consent "  did  not  preclude  them  from  showing  that  it  took  place  in  con- 
sequence of  the  misconduct  of  the  retiring  partner ;  that  the  forfeiture  of  the 
goodwill  was  caused  by  the  improper  conduct  which  led  to  the  expulsion  of  the 
partner  in  fault  and  not  by  the  mode  in  which  such  expulsion  was  effected ; 
and,  therefore,  the  want  of  notice  required  by  the  articles  of  intention  to  expel 
could  not  be  relied  on  as  taking  the  retirement  out  of  that  provision  of  the 
articles  by  which  the  goodwill  was  forfeited. 

Held,  also,  that  if  it  was  a  dissolution  by  one  partner  voluntarily  retiring 
no  claim  could  be  made  by  the  retiring  partner  in  respect  to  goodwill,  as  the 
account  to  be  taken  under  the  partnership  articles  in  such  cases  does  not  pro- 
vide therefor. 

Seinble,  that  the  goodwill  consisted  wholly  of  the  trade  name  of  the  firm. 

O'Keefe  y.  Curran.— xvii.  596. 

15.  Baying  and  selling  land — Stock-in-trade — Banker — Payment 
of  cheque — Joint  payees — Indorsement  by  one — Acquiesence 
in  pay^iient — Monthly  receipts. 

When  a  partnership  is  entered  into  for  the  purpose  of  buying  and  selling 
lands,  the  lands  acquired  in  the  business  of  such  partnership  are,  in  equity, 
considered  as  personalty,  and  may  be  dealt  with  by  one  partner  as  freely  as  if 
they  constituted  the  stock-in-trade  of  a  commercial  partnership. 

The  active  partner  in  such  business  has  an  implied  authority  to  borrow 
money  on  the  security  of  mortgages  acquired  by  the  sale  of  partnership  lands. 

An  amount  so  borrowed  was  paid  by  a  cheque  made  payable  to  the  order 
of  all  the  partners  by  name.  The  active  partner  had  authority,  by  power  of 
attorney,  to  sign  his  partners'  names  to  all  deeds  and  conveyances  necessary 
for  carrying  on  the  business,  but  had  no  express  authority  to  endorse  cheques. 

Held,  that  having  authority  to  effect  the  loan  and  receive  the  amount  in 
cash  he  could  endorse  his  partners'  names  on  the  cheque,  and  the  drawees  had 
a  right  to  assume  that  he  did  it  for  partnersnip  purposes  and  were  justified  in 
paying  it  on  such  endorsement. 

Held,  also,  that  if  the  payment  by  the  drawees  was  not  warranted  the 
drawers  having,  for  two  years  after,  received  monthly  statements  of  their 
account  with  the  drawees,  and  given  receipts  acknowledging  the  correctness  of 
the  same,  they  must  be  held  to  have  acquiesced  in  the  payment. 

Manitoba  Mortgage  Co.  v.  The  Bank  of  Montreal.— xvii.  692. 
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16.  Fraud    against   partners —  Use  of  firm  natiu — Promissory 

note — Authority  to  sign — Notice  to  person  taking. 

E.  was  a  member  of  the  firm  of  S.  C.  &  Co.  and  also  a  member  of  the  firm 
of  E.  &  Co.,  and  in  order  to  raise  money  for  the  use  of  E.  &  Co.  he  made  a  pro- 
missory note  which  he  signed  with  the  name  of  the  other  firm  and  indorsing  it 
in  the  name  of  E.  &  Co.  had  it  discounted.  The  officers  of  the  bank  which 
discounted  the  note  knew  the  handwriting  of  E.  with  whom  the  bank  had  had 
frequent  dealings.  In  an  action  against  the  makers  of  the  note,  C.  pleaded 
that  it  was  made  by  E.  in  fraud  of  his  partners  and  the  jury  found  that  S.  C.& 
Co.  had  not  authorized  the  making  of  the  note,  but  did  not  answer  questions 
submitted  as  to  the  knowledge  of  the  bank  of  want  of  authority. 

Held,  reversing  the  judgment  of  the  court  below,  that  the  note  was  made 
by  E.  in  fraud  of  his  partners  and  that  the  bank  had  sufficient  knowledge  that 
he  was  using  his  partners'  names  for  his  own  purposes  to  put  them  on  inquiry 
as  to  authority.  Not  having  made  such  inquiry  the  bank  could  not  recover 
against  C. 

Creighton  v.  Halifax  Banking  Co.— xviii.  140. 

17.  Solicitor  allowing  his  name  to  appeal*  a.s  member  of  a  firm  of 

solicitors — Not  estopped  from  showing  that  he  was  not  such 
member  and  was  not  in  fact  practising — R.  S.  O.  1877,  c.  140. 

See  SOLICITOR,  1. 

18.  Partnership — Dissolution — N'ew  partnership)  by  continuing 

partner — Liability  of  new  firm — Right  of  third  person  to 
enforce — Trust — Novation. 

A  firm  consisting  of  two  persons  dissolved  partnership,  the  retiring  partner 
receiving  a  number  of  promissory  notes  in  payment  of  his  share  in  the  business 
whicli  notes  he  indorsed  to  the  plaintiff  H.  The  continuing  partner  of  the 
firm  afterwards  entered  into  a  partnership  with  O.,  the  defendant,  and  trans- 
ferred to  the  new  firm  all  the  assets  of  his  business,  his  liabilities,  including 
the  above  mentioned  promissory  notes,  being  assumed  by  the  co-partnership 
and  charged  against  him.  The  new  firm  paid  two  of  the  notes  and  interest 
on  others,  and  made  a  proposal  for  an  extension  of  time  to  pay  the  whole 
which  was  not  entertained. 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (17  Ont.  App.  R.  456, 
sub-iiomiue  Henderson  v.  Kllley),  and  of  the  Divisional  Court  (14  O.  R.  137), 
Fournier,  J.,  dissenting,  that  the  agreement  between  the  continuing  partner 
and  tlie  defendant  did  not  make  the  defendant  a  trustee  of  the  former's  pro- 
perty for  the  payment  of  his  liabilities,  and  the  act  of  the  defendant  in  paying 
some  of  the  notes  did  not  amount  to  a  novation  as  it  was  proved  that  plaintiff 
had  obtained  and  still  held  a  judgment  against  the  maker  and  endorser  of  the 
notes  in  an  action  thereon  and  there  was  no  consideration  for  such  novation. 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Fournier,  Taachereau,  Gwynne, 

and  Patterson,  JJ. 

Osborne  y.  Henderson. — 14th  June,  1889.— xviii.  698. 
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19.  Style  of  firm — Name  of  individual  member — Note  made  in  firm 

name — Dissolution — Liability  of  firm. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  23. 

20.  Sale  of  goods — Partner.s — To  whom  credit  given — Entries  of 

other  goods  on  previous  dealing.s — Evidence  of  partnership 
— New  trial  unless  consent  given  to  reduction  of  verdict. 

See  EVIDENCE,  63. 

21.  Dissolution  of — Carrying  on  business  under  different  name 

from    that    originally    agreed    upon  —  Acquiescence    by 

partners. 

Bill  of  complaint  in  this  cause  was  filed  on  the  28th  of  May  1884  by  the 
plaintiff  Edward  P.  Leacock  setting  out  that  he  and  the  defendants  Peter 
McLaren,  John  G.  Haggart,  and  John  Shields,  entered  into  partnership  as 
lumbermillers  and  sawmillers  in  the  spring  of  1881,  and  that  a  written  agree- 
ment was  shortly  thereafter  entered  into.  By  this  agreement  dated  the  10th 
February  1881  it  is  recited  that  the  parties  owned  certain  timber  limits  on 
Shell  River  in  certain  proportions  and  it  was  agreed  that  they  were  to  provide 
the  means  for  the  erection  of  a  saw  mill  and  for  procuring  a  plant  and  sup- 
plies for  the  working  of  the  said  mill ;  a  quantity  of  saw  logs  being  then  in 
process  of  being  got  out  for  the  purpose  of  being  sawn  at  the  mill.  (This 
mill  was  afterwards  erected  at  Brandon  instead  of  Shell  River).  They  were 
to  contribute  equally  for  these  purposes  and  to  share  equally  in  the  profits ; 
they  were  to  appoint  a  manager  who  was  to  make  a  requisition  for  money  which 
each  party  was  to  supply  equally ;  it  was  agreed  that  as  soon  as  practicable, 
they  sliould  form  themselves  into  a  joint  stock  company  limited,  which  com- 
pany should  be  known  as  the  North  West  Milling  Company,  limited,  and  that 
in  the  mean  time  the  business  of  the  said  parties  should  be  conducted  under 
the  name  of  the  North  West  Milling  Company.  The  capital  should  not  exceed 
the  sum  of  f  12,000  without  the  consent  of  all  parties  ;  that  no  one  without  the 
consent  in  writing  of  the  others  should  make  and  contract  in  the  name  of  the 
company  except  so  far  as  might  be  necessary  for  the  purchase  of  supplies  or 
transporting  material.  There  was  provision  made  for  building  the  mill  and 
for  carrying  on  the  business  until  the  incorporation  should  be  obtained. 

The  plaintiff  alleged  that  the  respondents  McLaren  and  Haggart  refused 
to  carry  out  the  said  agreement  or  to  put  up  the  capital,  and  he  prayed  that 
the  ordinary  partnership  accounts  should  be  taken  and  a  receiver  appointed. 

The  defendant  Shields  in  his  answer  admitted  the  partnership,  and  stated 
the  business  of  the  partnership  was  carried  on  by  the  plaintiff  Leacock  under 
the  different  names  of  Leacock,  McLaren  &  Co,.  Shields  and  Leacock,  Leacock 
and  Shields,  and  Shields  and  Company,  and  that  he  (Shields)  and  the  defend- 
ants McLaren  and  Haggart  were  cognizant  of  the  same  during  the  carrying  on 
of  the  said  business,  and  from  time  to  time  recognized  the  same,  and  he 
further  stated  that  the  business  became  financially  embarrassed  in  the  sum- 
mer of  1883,  and  acting  for  himself  and  at  the  request  of  the  defendants  Mc- 
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Laren  and  Haggart,  though  only  in  hia  own  name,  he  ami  the  plaintiff 
Leacock  consented  to  the  appointment  of  a  manager  of  the  business  and 
advertised  in  the  ordinary  way  that  the  firm  of  Shields  and  Company,  under 
which  name  the  business  was  running,  was  mutually  dissolved.  And  he 
further  alleged  that  the  incorporation  of  the  company  above  mentioned  was 
prevented  by  the  respondents  McLaren  and  Haggart,  and  he  assented  to  the 
taking  of  the  partnership  accounts. 

The  answer  of  the  defendants  McLaren  and  Haggart  set  out  the  said 
agreement  in  full  and  alleged  that  they  never  entered  into  any  agreement  of 
partnership  with  the  plaintiff  Leacock  or  the  defendant  Shields,  other  than 
the  one  set  out.  They  charged  the  plaintiff  Leacock  with  several  acts  of  mis- 
conduct, conversion  of  money  to  his  own  use,  of  refusal  on  his  part  in  the  year 
1881  to  give  any  account  of  the  business  of  the  partnership  during  the  said 
year,  and  that  he  refused  to  give  any  account  until  after  the  formation  of  the 
firm  of  Shields  and  Company.  They  charged  that  on  or  about  the  month  of 
November,  1881,  the  plaintiff  Leacock  and  the  defendant  Shields  in  fraud  of 
the  partnership  and  of  the  defendants  McLaren  and  Haggart,  and  with  the 
intent  and  design  of  depriving  the  said  last  mentioned  defendants  of  their  just 
rights  formed  a  new  firm  under  the  name  of  Shields  and  Company,  of  which 
firm  they  charge  the  fact  to  be  tliat  the  plaintiff  Leacock  and  the  defendant 
Shields,  and  no  other  persons  were  members,  and  under  the  said  firm  name 
of  Shields  and  Company,  proceeded  to  get  out,  and  did  get  out  large  quanti- 
ties of  saw  logs  upon  the  limits  belonging  to  the  said  firm  of  the  North  West 
Milling  Company,  and  converted  the  same  into  lumber  at  the  said  saw  inill, 
and  converted  the  lumber,  proceeds  thereof,  into  money,  wliicl.  th°v  p.iipro- 
priated  to  their  own  use.  The  defendants  McLaren  and  Haggart  denied  that 
they  ever  became  members  of  the  firm  of  Shields  and  Company,  or  ever  con- 
sented to  the  operations  of  the  firm  of  Shields  and  Company,  and  also  refused 
to  have  anything  to  do  with  it,  and  they  claimed  that  the  plaintiff  Leaccjck 
and  the  defendant  Shields  sliouUl  account  to  them  for  the  values  of  the  pro- 
perties of  the  North  West  Milling  Company  used  by  Leacock  and  Shields. 
They  denied  all  charges  of  the  breach  of  the  partnership  agreement,  and  said 
they  were  willing  to  perform  the  same  until  tliey  discovered  the  extravagant 
conduct  of  the  plaintiff  and  his  reckless  violation  of  the  agreement.  They 
claimed  that  the  plaintiff  Leacock  and  the  defendant  Shields  incurred  large 
liabilities  and  attempted  to  encumber  by  chattel  and  other  mortgages,  the  pro- 
perty of  the  partnership  and  asked  to  be  indemnified  against  the  same,  and 
finally  after  asking  damages  of  the  plaintiff  and  the  defendant  Shields,  sub- 
mitted to  an  account  of  the  North  West  Milling  Company. 

The  case  came  on  for  trial  before  Wallbridge,  C.J.  The  evidence  was 
very  voluminous,  and  as  the  result  the  court  Held,  tliat  the  defendants 
McLaren  and  Haggart  prevented  the  incorporation  of  the  defendants  and 
the  plaintiff  under  the  name  of  the  North  West  Milling  Company  and  were 
liable  to  the  defendant  Shields  and  the  plaintiff  Leacock  for  such  damages  as 
they  might  prove  to  have  been  occasioned  thereby  ;  that  up  to  the  loth 
December,  1881,  the  business  carried  on  was  that  of  the  North  West  Milling 
Company,  composed  of  the  plaintiff  and  defendants ;  that  subsequent  to  the 
said  15th  December,  1881,  the  business  was  that  of  the  plaintiff  alone ;  that 
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the  mill  and  property  were  the  property  of  the  plaintiff  and  defendants  ;  that 
the  defendants  never  were  nor  was  any  of  tliem,  members  or  a  member  of  the 
firm  of  Leacock,  McLaren  it  Company,  or  Shields  and  Company,  or  any  com- 
bination of  the  name  of  Shields,  used  by  the  plaintiff  in  carryinj^  on  said 
business  at  any  time  either  befoi'e  or  after  the  said  15th  December,  1881 ; 
2.  that  as  between  the  parties,  McLaren  and  naj4f»art  and  Shields  were  not 
ciiarf^enble  with  the  liability  of  Shields  and  Company  or  of  the  plaintiff 
arisin-,'  out  of  the  business  carried  on  by  the  plaintiff  in  coimeotion  with  the 
Shell  liivor  limits  or  Brandon  mill  from  and  after  the  15th  December,  1881  ; 
that  the  defendants  had  a  right  to  elect  whether  they  would  recoKnize  or 
assume  the  business  carried  on  by  the  plaintiff  or  claim  payment  for  the  part- 
nership property  used  by  him  as  from  the  15th  December,  1881,  and  that  they 
had  elected  to  claim  such  payment  from  the  plaintiff  from  said  last  mentioned 
date,  and  that  inter  ne  the  defendants  were  not  partners  with  the  plaintiff 
from  that  date  ;  that  any  monies  which  the  defendant  Shields  mittht  have  paid 
or  mifjht  pay  in  consequence  of  the  carrying  on  of  the  business  since  the  15th 
December,  1881,  were  a  charge  on  the  interest  of  tie  plaintiff  and  the  proceeds 
and  assets  of  the  business  carried  on  by  him  since  the  beginning  of  the  part- 
nership formed  between  the  parties ;  that  the  defendants  were  entitled  to  have 
the  plaintiff  charged  on  his  partnership  account  with  their  value  of  their 
three  shares  of  all  the  logs  and  timber  cut  upon  the  partnership  timber  limits 
and  with  the  net  value  of  the  logs  and  lumber  of  the  partnership  cut  and 
manufactured  by  the  North  West  Milling  Company  on  and  prior  to  the  15th 
December,  1881,  and  used  by  the  plaintiff  on  and  after  that  date,  and  also 
with  the  use  of  the  defendant's  undivided  interest  in  the  said  saw  mill  pro- 
perty at  Brandon  ;  and  a  reference  was  directed  to  the  master  to  take  the 
accounts,  the  defendants  to  have  a  first  lien  on  the  assets  of  the  plaintiff  in 
connection  with  the  North  West  Milling  Company  for  the  amount  found  due  to 
them  respectively ;  that  the  plaintiff  should  pay  to  the  defendants,  respectively 
their  costs  of  the  suit,  such  costs  to  be  charged  to  the  plaintiff,  and  credited  to 
the  defendant,  in  taking  the  accounts  as  an  additional  remedy  for  the  recovery 
of  such  costs.     And  further  directions  were  reserved  with  liberty  to  apply. 

The  cause  was  reheard  at  the  instance  of  the  defendants  McLaren  and 
Haggart,  the  plaintiff  also  giving  notice  of  rehearing  before  Dubuc,  Taylor, 
and  Killam,  JJ.,  who  agreed  in  finding  that  McLaren  and  Haggart  were  in 
fault  in  preventmg  the  incorporation  of  the  partnership  as  found  by  the  Chief 
Justice,  but  Taylor  and  Killam,  JJ.,  came  to  the  conclusion  that  the  business 
carried  on  subsequently  to  the  15tli  December  188i  was  the  business  of  the 
plaintiff  and  the  defendant  Shields,  instead  of  the  business  of  the  plaintiff 
alone,  and  the  decree  was  therefore  varied  to  work  out,  on  this  basis,  the 
liabilities  as  between  the  plaintiff  and  Shields  on  the  one  part  and  McLaren 
and  Haggart  on  the  other,  and  also  as  between  the  plaintiff  and  Shields. 

Mr.  Justice  Dubuc  dissented  from  the  judgment  of  his  brother  judges 
being  of  opinion  that  as  regards  Leacock  and  the  defendant  Shields,  no  fraud 
whatever  could  be  imputed  to  them  ;  that  if  there  had  been  any  concealment 
or  misrepresentation,  it  had  been  on  the  part  of  the  defendants  McLaren  and 
Haggart,  who  by  their  conduct,  acquiescence  and  actions  misled  Leacock  and 
Shields,  making  them  believe  that  they  were  willing  partners  of  the  business 
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under  the  name  of  Shields  and  Company,  or  other  combination  of  that  kind. 
He  thought  the  decree  should  declare  all  the  parties  to  the  suit  partners  in  the 
business  no  matter  what  name  it  was  carried  on  under,  and  that  as  McLaren 
and  Haf>({art  had  char<>ed  fraud  and  had  failed  to  prove  it,  and  were  the  cause 
of  the  suit,  they  should  bear  the  costs  up  to  the  conclusion  of  the  hearing  and 
also  the  cost  of  rehearing. 

The  defendant  Shields  appealed  to  the  Supreme  Court  of  Canada,  and  the 
plaintiff  Leacock  gave  notice  that  upon  such  appeal  he  also  would  ask  for  a 
variation  of  the  decree  of  the  Court  below. 

The  Supreme  Court,  Held,  per  Fournier,  Gwynne  and  Patterson,  JJ., 
(Strong  and  Taschereau,  J  J.  dissenting,)  that  upon  a  consideration  of  the 
evidence  as  a  whole  and  the  inferences  to  be  drawn  therefrom  the  view  taken 
by  Dubuc,  J.,  in  the  court  below  was  correct,  and  that  the  original  decree  of 
the  19th  of  June  1885,  should  be  varied  by  changing  it  into  an  ordinary  part- 
nership decree,  regarding  the  partnership  as  existing  until  dissolved  by  the 
proceedings  taken  in  the  suit ;  that  the  defendants  McLaren  and  Haggart 
should  pay  to  the  appellant  his  costs  of  appeal  to  the  Supreme  Court  and  that 
each  party  should  pay  the  coats  incurred  by  him  subsequent  to  the  decree  of 
the  19th  June,  1885,  and  prior  to  the  commencement  of  the  appeal. 

Present  :— Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

Shields  v.  Leacock.— 30th  April,  1889. 

[The  Judicial  Committee  of  the  Privy  Council  granted  leave  to  appeal  in 
this  case,  but  the  case  was  settled  by  the  parties  before  the  appeal  came  on  for 
hearing.] 

Partus  Sequitur  Ventrem. 

See  CHATTEL  MORTGAGE,  1, 

Patent. — Dominion  Lands  Act,  35  V.  c.  98,  s.  33,  ass.  7  &  8 — 

Homestead  Patent,  validity  of  Bill — Equitable  or  statutory 

title — Demurrer — 39  V.  c.  23,  s.  69. 

The  plaintiff,  in  his  bill  of  complaint,  alleged  in  the  6th  paragraph  as 
follows : — "  Prior  to  the  1st  of  May,  1875,  the  plaintiff  made  application  to 
homestead  the  said  lands  in  question  herein,  and  procured  proper  affidavits, 
according  to  the  statute,  whereby  he  proved  to  the  satisfaction  of  the 
Dominion  lands  agent  in  that  behalf  (and  the  plaintiff  charges  the  same  to  be 
true),  that  the  said  defendant  Farmer  had  never  settled  on  or  improved  the 
said  lands  assumed  to  be  horaesteaded  by  him,  or  the  lands  herein  in  question, 
but  had  been  absent  therefrom  continuously  since  his  pretended  homesteading 
and  pre-emption  entries,  and  thereupon  the  claim  of  the  defendant  Farmer 
under  the  said  entries  became  and  was  forthwith  forfeited,  and  any  pretended 
rights  of  the  defendant  Farmer  thereunder  ceased,  and  the  plaintiff  there- 
under, on  or  about  the  8th  May,  1875,  and  then  and  there  with  the  assent  and 
by  the  direction  of  the  Dominion  lands  agent,  who  caused  the  same  to  be 
prepared  for  the  plaintiff,  signed  an  application  for  a  homestead  right  to  the 
lands  in  question  in  this  suit,  according  to  Form  A,  mentioned  in  35  Y.  c.  23, 
8.  33,  and  did  make  and  swear  to  an  affidavit  according  to  Form  B.  mentioned 
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in  8.  88,  8-B.  7  of  the  same  Act,  and  did  pay  to  the  same  agent  the  homestead 
fee  of  910,  who  accepted  and  received  the  same  as  the  liomestead  fee,  nnd 
thereupon  the  plaintiff  was  informed  that  he  had  done  all  that  was  necessary 
or  required  for  him  to  do  under  the  statute  and  the  regulations  of  the  Depart- 
ment, and  that  the  statute  said  :  Upon  making  this  affidavit  and  filing  it,  and 
on  payment  of  an  office  fee  of  JIO  (for  which  he  shall  receive  a  receipt  from 
the  agent),  he  should  be  permitted  to  enter  the  lands  specified  in  the  applica- 
tion ;  and  thereupon  and  in  pursuance  thereof,  and  in  good  faith,  the  plaintiff 
did  forthwith  enter  upon  said  land  and  take  actual  posaession  thereof,  and  has 
ever  since  remained  in  actual  occupation  thereof,  and  has  erected  a  house  and 
other  buildings  thereon,  cleared  a  large  portion  of  said  lands  and  fenced  and 
cultivated  the  same,  and  made  many  other  valuable  improvements  thereon, 
costing  in  the  aggregate  $1,000.    Demurrer  for  want  of  equity. 

Held,  reversing  the  judgment  of  the  court  below,  and  allowing  the 
demurrer,  that  the  plaintiff  had  no  locus  standi  to  attack  the  validity  of  the 
patent  issued  by  the  Crown  to  the  defendant,  as  he  had  not  alleged  a  sufficient 
interest  or  right  to  the  lands  therein  mentioned,  within  the  meaning  of  s.  (50 
or  of  s-88.  7  tfe  8  of  s.  33  of  35  V.  c.  23,  there  being  no  allegation  that  an  entry 
of  a  homestead  right  in  the  lands  in  question  had  been  made,  and  that  plaintiff 
had  been  auyhorized  to  take  possession  of  the  land  by  the  agent,  or  by  some 
one  having  f  'ithority  to  do  so  on  behalf  of  the  Crown,  or  a  sufficient  allegation 
that  the  Crown  was  ignorant  of  the  facta  of  plaintiff's  possession  and  improve- 
ments.    Taschereau  aad  Gwynne,  JJ.,  dissenting. 

Per  Strong,  J.,  that  when  the  Crown  has  issued  the  letters  patent  in  view 

of  all  the  facts,  the  grant  is  conclusive,  and  a  party  cannot  set  up  equities 

behind  the  patent. 

Farmer  v.  Livingstone.— viii.  140. 

2.  Void,  as  having  been  improvidently  granted. 

See  TRESPASS,  14. 

3.  Of  land — Crown  lands  (Ont.) — License  to  cut  timber — Right  of 

patentee. 

See  CROWN  LANDS,  2, 

4.  To  C.  P.  Ry.  Co.— Lands  in  N.  W.  T.— Exemption  from  taxa- 

tion before  issue  of. 

See  STATUTE,  3. 

Patent  of  Invention — Comhinntion — Novelty — Inventor — Prior 
patent  to  person  not  inventor — Pleading  and  practice — 
8.  6,  Patent  Act,  187 '2 — Use  hij  others  in  Canada — Use  by 
patentee  in  foreign  countries — S.  JS,  Patent  Act,  1872 — 
Final  decision — Judgment  in  rem — S.  7,  Patent  Act,  1872 
— Commencement  to  manufacture  before  application  in 
Canada — S.  4.8 —  Use  by  defendant  before  patent. 

An  invention  consisted  of  the  combination  in  a  machine  of  three  parts, 
or  elements,  A,  B  and  C,  each  of  which  was  old,  and  of  which  A  had  been 
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previously  combined  with  li  in  one  machine  and  H  and  C  in  another  machine, 
but  the  united  action  of  which  in  tlie  patented  machine  produced  uew  and 
useful  results. 

Held,  1.  (Strong,  J.,  dissenting)  to  be  a  patentable  invention. 

To  be  entitled  to  n  patent  in  Canada,  the  patentee  must  be  the  first 
inventor  in  Canada  or  elsewhere.  A  prior  patent  to  a  person  who  is  not  the 
true  inventor  ia  no  defence  against  an  action  by  the  true  inventor  under  a 
patent  issued  to  him  subsequently,  and  does  not  require  to  be  cancelled  or 
repealed  by  icire  facias,  whether  it  is  vested  in  the  defendant  or  in  a  person 
not  a  party  to  the  suit. 

2.  The  words  in  the  6th  s.  of  the  Patent  Act,  1872,  "  not  being  in  public 
use  or  on  sale  for  more  than  one  year  previous  to  his  application  in  Canada," 
are  to  be  read  as  meaning  "  not  being  in  public  use  or  on  sale  in  Canada  for 
more  than  one  year  previous  to  his  application." 

3.  That  the  Minister  of  Agriculture,  or  his  Deputy,  has  exclusive  jurisdic- 
tion over  questions  of  forfeiture  under  the  28th  s.  of  the  Patent  Act,  1872,  and 
a  defence  on  the  ground  that  a  patent  has  become  forfeited  for  breach  of  the 
conditions  in  the  said  28th  section  cannot  be  supported  after  a  decision  of  the 
Minister  of  Agriculture  or  his  Deputy  declaring  it  not  void  by  reason  of  suoli 
breach. 

Per  Henry,  J.,  the  jurisdiction  of  the  commissioner  is  administrative 
rather  than  judicial,  and  he  may  look  at  the  motive  and  effect  of  an  act  of 
importation,  and  a  single  act,  such  as  the  importation  of  a  sample  tending  to 
introduce  the  invention,  is  not  necessarily  a  breach  of  the  spirit  of  the  condi- 
tions of  the  28th  section.  Under  the  7th  and  48th  ss.  of  the  Patent  Act,  1872, 
persons  who  had  acquired  or  used  one  or  more  of  the  patented  articles  before 
the  date  of  the  patent,  or  who  had  commenced  to  manufacture  before  the  date 
of  the  application,  are  not  entitled  to  a  general  license  to  make  or  use  the 
invention  after  the  issue  of  the  patent. 

As  to  the  form  of  order  in  appeal,  see  Practice  of  Supreme  Court,  109. 

Smith  Y.  Goldie  — ix.  4G. 

2.  Sale  of — S2')ccijic  inrformance  —  Arjveement  partly  executed 
and  partly  executory — Construction  of — Misrepresentation 
by  vendor — 3-2  A  33  V.  c.  11,  s.  17  (Patent  Act) — Consolida- 
tion of  suits.^ 

On  Ist  June,  1877,  C.  P.,  the  owner  of  a  patent  for  an  improved  pump 
which  had  only  about  a  month  to  run,  but  was  renewable  for  two  further 
terms  of  five  years  each,  agreed  to  sell  to  P.  et  al.  his  pump  patent  for  five 
counties,  and  by  deed  of  same  date  he  granted,  sold  and  set  over  to  P.  et  al. 
"  all  the  right,  title,  interest  which  I  have  in  the  said  invention  as  secured  by 
me  by  said  letters  patent  for,  to  and  in  the  said  limits  of  the  counties,  of," 
etc.  The  habendum  in  the  deed  was  "  to  the  full  end  of  the  term  for  which 
the  letters  patent  are  granted.  The  consideration  was  $4,500,  of  which  11,500 
was  paid  down,  and  mortgages  given  on  the  land  on  which  the  business  was 
carried  on,  and  on  the  chattels  for  the  residue.    The  patent  expired  on  the 

CAS.  DIG. — 39 
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I'.ttli  July,  1H77,  and  C.  1'.  roiiewed  it  in  IiIh  own  nanio  for  tlio  furthor  term  of 
five  yearB,  and  P.  et  al.  liavinf*  made  default  in  June,  1H7H,  C.  P.  filed  liin  bill 
askiu)^  for  payment  of  the  balance  of  purcliane  money,  or  in  default  for  a  Hule 
of  the  land.  Almoot  at  the  ttame  time  P.  et  al.  brought  a  Huit  againttt  C  P. 
to  enforce  speciiiu  performance  of  the  agreement  for  Hale  of  the  patent  ri^^lit 
for  the  full  period  to  which  C.  P.  was  entitled  to  renew  the  uaino  under  the 
patent  laws. 

Held,  in  theBiiit  Peck,  et  al.  v.  Powell,  reverain^  the  judgment  of  the  Court 
of  Appeal,  that  under  the  a^r.'ement  and  asui^nment  plaiutifls  were  entitled 
to  the  extension  aa  well  as  the  current  term. 

And  in  the  Huit  Powell  v.  Peck,  et  al.,  allirmin^  the  jud^'mont  of  the  Court 
of  Appeal,  that  C.  P.  was  entitled  to  a  decree  for  the  redemption  or  foreclosuru 
of  the  mortf^aHod  premises  with  costs. 

Per  Stront{,  J.,  accordinj^  to  the  principles  upon  which  a  court  of  equity 
acts  in  carrying  into  execution  by  itri  decree  Huoh  contracts  and  agreements 
as  are  properly  the  subject  of  its  jurisdiction,  the  court  will  always  execute 
the  whole  or  such  parts  of  the  agreement  as  remain  executory,  but  if  the 
parties  have  thought  fit,  before  the  institution  of  the  suit,  to  carry  out  any  of 
the  terms  of  the  contract,  such  executed  portions  will  not  be  disturbed. 

Per  Henry  and  Gwynne,  JJ.,  that  the  decrees  in  the  Court  of  Chancery 
should  be  consolidated  and  the  decree  for  sale  in  default  of  payment  in  the 
suit  of  Powell  V.  Peck,  et  <il.  delayed  until  P.  had  assigned  the  renewal  term. 

Peck  v.  Powell.  ]    _^j    ^,|j 
Powell  Y.  Peck.  ) 

3.    Assignvient  of  intered — Subsequent  infringement — W(int  of 
novelty. 

C.  obtained  a  patent  for  The  Paragon  Black  Leaf  Check  Book,  and  in  his 
specification  claimed  as  his  invention,  "  in  a  black  leaf  check  book  of  double 
leaves,  one-half  of  which  are  bound  together,  while  the  other  half  fold  in  a.s  fiy 
leaves  torn  out :  the  combination  of  the  black  leaf  bound  into  the  book  next 
the  cover  and  provided  with  tape  across  its  ends,  the  said  black  leaf  having 
the  transferring  composition  on  one  of  its  sides  only." 

A  half  interest  in  this  patent  was  assigned  to  the  defendant,  with  whom 
C.  was  in  partnership,  and  on  the  dissolution  of  such  partnership  said  half 
interest  was  re-assigned  to  C,  who  assigned  the  whole  interest  in  the  patent 
to  plaintiffs. 

Prior  to  the  said  dissolution  the  defendant  obtained  a  patent  for  what 
he  called  "  Butterfield's  Improved  Paragon  Check  Book,"  claiming  iis  his 
invention  the  following  improvements  on  check  books  previously  in  use  :  ist. 
A  kind  of  type ;  2nd.  The  membrane  hinge  for  a  blank  leaf  the  whole  bound 
by  an  elastic  band  to  the  ends  or  sides  of  the  lower  cover ;  and,  3rd.  A  total- 
ling sheet.  And  after  the  dissolution  proceeded  to  manufacture  check  books 
under  his  said  patent.  Plaintiffs  brought  suit  for  an  injunction,  claiming  that 
their  patent  was  infringed  and,  on  the  hearing  before  the  Chancellor,  he  held 
the  plaintiff's  patent  to  be  void  for  want  of  novelty. 
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On  appoal  to  the;  Hiiprcino  Court  of  Canada,  Hold,  roversinj?  tlio  jnd^ment 
of  tho  Court  of  Appeal,  11  Ont.  App.  U.  14"i,  that  tho  patent  of  tlio  plaintiffs 
nnder  which  thoy  claimed  waB  a  valid  patent,  and  aa  there  was  no  doubt  that 
it  waH  infrinj^ed  by  the  manufacture  and  Halu  of  defendant's  bookn,  the  jud|4- 
luont  of  the  Chancellor  wliould  bo  restored. 

Grip  Printing  &  Publishing  Co.  v.  Butterfleld.-xi.  2'Jl. 

4.  Iiifr'niffement  —  New    invention — Combination — Want    of 

novelty. 

A  patent  was  obtained  for  a  baker's  ovon,  the  patentee  claiming  as  his 
invention  the  following ; — 

1.  A  fire  pot,  or  furnace,  placed  within  a  baker's  oven,  below  the  sole 
thereof,  and  provided  with  a  door  situated  above  the  urate. 

'2.  A  fire  pot,  or  furnace,  placed  witliin  a  baker's  oven,  provided  with  a 
door  above  the  level  of  the  sole  of  the  oven,  and  connected  with  the  said  fur- 
nace by  an  inclined  guide. 

8.  In  a  baker's  oven,  a  flue  leading  from  below  the  grate  to  the  main  flue. 

4.  A  baker's  oven  provided  with  a  circular  tilting  grate,  situated  above  the 
sole  of  the  ovon,  and  provided  with  a  door. 

5.  In  a  baker's  oven,  a  cinder  grate  placed  beneath  the  tire  grate,  i-i  com- 
bination with  a  flue  leading  from  below  the  grate  to  the  main  flue. 

And  in  the  specifications  the  patentee  says  : — "  What  I  claim  as  my 
invention  is — in  combination  with  a  baker's  oven  a  furnace  set  within  the 
oven,  but  below  the  sole." 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  10  Ont.  App.  1{. 
449,  Strong,  J.,  dissenting,  that  the  combination  being  a  mere  aggregation  of 
parts  not  in  themselves  patentable,  and  producing  no  new  result  duo  to  the 
combination  itself,  was  no  invention,  and  consequently  could  not  form  the 

subject  of  a  patent. 

Hunter  v.  Carrick.  — xi.  300. 

5.  Combination  —  Subsequent  indent — Scire  facias — Infringe- 

ment— Damages,  measure  of. 

On  the  4th  July,  1877,  Lasnier,  the  respondent,  obtained  from  tho  patent 
office  a  patent  of  invention  for  new  and  useful  improvements  in  candle  making 
apparatus.  In  1870,  C,  who  was  also  engaged  in  the  same  trade,  obtained  a 
patent  for  a  machine  to  make  candles.  L.  claimed  that  C.'s  patent  was  a 
fraudulent  imitation  of  his  patent,  and  prayed  that  C.  be  condemned  to  pay 
him  $13,200  as  being  the  amount  of  profits  alleged  to  have  been  realized  by  C. 
in  making  and  selling  candles  with  his  patented  machine,  and  also  910,000 
exemplary  damages.  C.  contended  his  patent  was  valid  as  a  combination 
patent  of  old  elements  ;  that  there  could  be  no  action  for  infringement  of  L.'s 
patent  until  C.'s  patent  was  repealed  by  scire  facias ;  and  also  that  L.'s  patent 
was  not  a  new  invention.  At  the  trial  there  was  evidence  that  there  were 
other  machines  known  and  in  use  for  making  candles,  but  there  was  no  evi- 
dence as  to  the  cost  of  making  candles  with  such  machines,  or  what  would 
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have  been  a  fair  royalty  to  pay  L.  for  the  use  of  his  patent.  And  it  was 
proved  also  that  L.'s  trade  had  been  increasing.  The  Superior  Court  on  the 
evidence  found  that  C.'s  patent  was  a  fraudulent  imitation  of  L.'s  patent,  and 
granted  an  injunction  and  condemned  C.  to  pay  L.  $600  damages  for  the 
proiits  he  had  made  on  selling  candles  made  by  the  patented  machine.  This 
judgment  was  affirmed  by  the  Court  of  Queen's  Bench  (appeal  side).  On 
appeal  to  the  Supremo  Court  of  Canada  it  was  Held,  affirming  the  judgment 
of  the  courts  below,  Henry,  J.,  dissenting,  that  C.'s  machine  was  a  mere 
colourable  imitation  of  L.'s,  based  upon  the  same  principles,  composed  of  the 
same  elements  and  differing  from  it  only  in  the  arrangement  of  those  elements, 
and  producing  no  results  materially  different ;  therefore  L.'s  patent  had  been 
infringed,  and  there  was  no  necessity  in  order  to  recover  damages  for  infringe- 
ment that  C.'s  patent  should  first  be  set  aside  by  scire  facias. 

Held,  also,  reversing  the  judgment  of  the  court  below,  that  in  this  case 
the  profits  made  by  the  defendants  was  not  a  proper  measure  of  damages  ;  that 
the  evidence  furnished  no  means  of  accurately  estimating  the  damages,  but 
substantial  justice  would  be  done  by  awarding  $100. 

Collette  V.  Lasnier. — xiii.  5C3. 

6.  InfritKjement  of — Coiled  wire  springs  in  [/roups — Substituted 

for  India-rubber — Mechanical  equivalent  — Want   of  in- 
vention. 

In  a  suit  for  the  infringement  of  a  patent  the  alleged  invention  was  the 
substitution  in  the  manufacture  of  corsets  of  coiled  wire  springs,  arranged  in 
groups  and  in  continuous  lengths, .for  India-rubber  springs  previously  so  used. 
The  adva.^tage  claimed  by  the  substitution  was  that  the  metal  was  more 
durable,  and  was  free  from  the  inconvenience  arising  from  the  use  of  India- 
rubber  caused  ))y  the  heat  from  the  wearer's  body. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Fournier 
and  Henry,  JJ. ,  dissenting,  that  this  was  merely  the  substitution  of  one  well 
known  material,  metal,  for  another  equally  well  known  material.  India-rub- 
ber, to  produce  the  same  result  on  the  same  principle  in  a  more  agreeable  and 
useful  manner,  or  a  mere  mechanical  equivalent  for  the  use  of  India-rubber, 
and  it  was,  consequently,  void  of  invention  and  not  the  subject  of  a  patent. 

Ball  V.  Crompton  Corset  Co.— xiii.  4Gg. 

7.  Carriage  tops — Combination  of  elements — Novelty. 

p.  D.  obtained  a  patent  for  an  improvement  in  the  construction  of  car- 
riages by  the  combination  of  a  folding  sectional  roof,  joined  to  the  carriage 
posts  in  such  a  way  and  by  such  an  arrangement  of  sections  of  the  i-oof  and  of 
the  carriage  posts  that  the  whole  carriage  top  could  bo  made  entirely  in  sec- 
tions of  wood  or  other  rigid  material  with  glass  sashes  all  round,  and  the 
carriage  be  opened  in  the  centre  into  two  principal  parts  and  at  once  converted 
into  an  open  uncovered  carriage.  In  an  action  for  infringement  of  this 
patent. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  and  restoring  the  judgment  of  the  Superior  Court, 
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Kitchie,  C.J.,   and  Gwynne,  J.,  dissenting,  that  the  combination  was   not 
previously  in  use,  and  was  a  patentatlo  invention. 

Dansereau  v.  Bellemare.— xvi.  180. 

8,  Covenant  to  obtain  and  assign  patents  for  improvements  in 

crimping  machine — Agreement  to  employ  inventor  as  ser- 
vant— Right  to  a  share  in  the  profits — Arbitrary  riglit  of 
dismissal — Exercise  of — Non-forfeiture  of  right  to  profits. — 
See  MASTER  AND  SERVANT,  2. 

9.  Manufacture   of  patented  articles — Agreement  for — Substitu- 

tion of  ne^'^  p  ■  .eement — Evidence. 
S"    AotREEMENT,22. 

Payment — Into  bank  to  credit  of  succession. 
Sef  BANKS  AND  BANKING,  4. 

2.  Consignment  of  goods  subject  to. 

See  SALE  OF  GOODS,  7. 

3.  Effect  of. 

See  CONTRACT,  5. 

4.  By  co-obligor. 

See  MORTGAGE,  2. 

5.  Appropriation  of — Interest. 

By  a  decree  of  t,he  Court  of  Chancery  it  was  directed  that  an  account 
should  be  taken  of  all  dealings  between  St.  J.,  the  plaintiff,  and  R.,  the  defen- 
dant. The  master  found  that  $453.20  was  due  to  the  defendant  by  the  plaintiff. 
The  master  disallowed  to  the  plaintiff  the  amount  of  a  note  for  $510,  and 
interest  thereon  as  barred  by  the  Statute  of  Limitations  ;  and  reduced  the 
interest  on  a  sum  of  $3,000  advanced  from  twenty-four  per  cent,  to  six  per  cent, 
after  judgment  had  been  recovered.  The  note  of  $510  was  dated  18th  Novem- 
ber, 1881,  and  was  payable  with  interest  at  the  rate  of  $10  per  week  from  the 
23rd  November,  1801.  On  the  6th  March,  1867,  the  defendant,  who  had  been 
sued  by  the  plaintiff  for  certain  other  claims,  entered  into  an  agreement  with 
him  in  order  to  relieve  him  from  the  pressure  of  execution  debts,  paid  him 
$2,000  on  amount  of  the  indebtedness,  and  got  time  for  the  balance.  The 
plaintiff  made  no  demand  at  the  time  to  be  paid  this  note,  and  did  not  instruct 
his  attorney  who  acted  for  him  to  seek  payment  of  it  until  1870. 

Held,  that  the  evidence  showed  an  appropriation  by  respondent  of  the 

$2,000  on  account  of  the  debts  for  which  he  was  being  pressed,  and  as  the  note 

for  $510  was  not  included  in  such  debts,  the  master  was  right  in  treating  it  as 

barred  by  the  Statute  of  Limitations. 

St.  John  Y.  Rykert.— X.  278. 
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6.  Delegation  of  in  hypothec. 

See  HYrOTHEC. 

7.  Into  court — Plea  of — Effect. 

Sec  SALE  OF  GOODS.  12. 

8.  Fraudulent  and   simulated   hypothec — Given   in    pa3'ment  of 

goods — Right  to  sue  for  price. 
See  SALE  OF  GOODS,  14. 

9.  Of  money  into  court  by  defendant — Withdrawal  of  by  plaintiff 

and  right  to  retain  though  action  subsecjiiently  dismifised. 

See  PLEADING,  18. 


10.  Appro irriation  of  payments — Statemeiits  of  account  rendered 
Effect  of 

Towards  the  end  of  1884,  one  Duucan  Jackson,  a  dry  floods  merchant  in 
Winnipeg,  became  embarrassed  and  was  unable  to  pay  his  liabilities  as  they 
matured.  Jackson's  principal  creditors  were  tlie  appellants,  (Green  A  Co.), 
whose  claim  was  about  $2000,  and  Carscaden  &  Peck  whose  claim  amounted 
to  over  §1500. 

Each  creditor  feared  the  other  would  Ufii  priority.  Proposals  were  made 
witli  a  view  of  effecting  an  airanf^ement,  but  before  any  settlement  was  effected 
each  of  these  creditors  issued  writs  against  Jackson.  While  the  suits  were 
pending  Carscaden  &  Peck  offered  to  take  00  cents  on  the  dollar  for  their  claim 
or  give  the  same  for  the  claim  of  Green  &  Co.  The  appellants  agreed  to  take 
the  (!0  cents  on  the  dollar,  but  both  suits  went  to  judgment.  Carscaden  <$;  Peck 
signed  judgment  against  Jackson  on  the  22nd  Jaimary,  188.5,  for  fl,2/)2.44, 
and  the  appellants  signed  judgment  against  him  on  tlie  27th  February,  1885, 
for  %2, 112.07.  The  appellants  were  paid  for  their  claim  by  Carscaden  &  Peck 
endorsing  Jackson's  note  for  %\,\M.i\T,  dated  February  2l8t,  188.'5,  which  note 
was  paid  by  Carscaden  &  Peck  on  maturity  and  the  appellant's  judgment 
was  duly  assigned  by  them  by  indenture  dated  2nd  April,  1885,  at  Jackson's 
request.  And  Carscaden  &  Peck  held  that  judgment  as  security  for  the 
amount  of  the  note  which  they  had  endorsed  and  which  they  were  obliged  to 
pay- 
After  this  arrangement  Carscaden  and  Peck  continued  to  furnish 
Jackson  with  goods.  Jackson  paid  moneys  thereafter  from  time  to  time,  but 
never  at  any  time  did  he  pay  his  new  account  in  full. 

In  January,  1887,  Jackson  owed  Carscaden  and  Peck,  on  all  accounts 
about  58,000,  and  they  then  sued  him  and  recovered  a  judgment  against  him 
for  S;S, 002.07  which  with  the  amounts  of  the  two  judgments  aforesaid  and 
with  some  unmatured  notes  of  Jackson's  made  up  the  total  amount. 

On  the  10th  January,  1887,  a  writ  of  fieri  faciim  againnt  the  goods  of 
Jackson  was  issued  on  the  first  named  judgment  recovered  by  Carscaden  and 
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Feck  af^ainHt  Jackson,  for  $1,252.42  and  placed  in  the  Sheriff's  hands  on  the 
same  date. 

A  writ  of  fieri  faciat  against  the  goods  of  Jackson  was  also  issued  on  the 
judgment  recovered  by  the  appellants  against  Jackson,  for  92,112.67,  on  the 
said  10th  day  of  January,  1887,  and  on  the  same  date,  placed  in  the  Sheriff's 
hands,  but  only  $1,257.84  and  interest  was  claimed  thereon,  being  the  amount 
actually  paid  by  Carscaden  and  Peck  to  the  appellants  for  their  claim. 

On  the  7th  February,  1887,  a  writ  of  fieri  facias  against  the  goods  of 
Jackson  was  issued  on  the  second  named  judgment  recovered  by  Carscaden 
and  Peck,  for  $.S.002.07  and  placed  in  the  Sheriff's  hands  on  the  same  date. 

Subsequently  the  respondents  each  recovered  a  judgment  against  Jackson 
and  placed  a  writ  of  fieri  facias  against  the  goods  of  Jackson  in  the  hands  of 
the  said  sheriff. 

On  the  7th  February,  1888,  the  sheriff  seized  the  goods  and  stock  in  trade 
of  Jackson  and  on  the  17th  day  of  the  same  month  sold  the  same  to  Carscaden 
tk  Peck,  at  78  cents  on  the  dollar  of  the  invoice  price,  the  total  purchase 
money  amounting  to  80,101.16. 

Immediately  after  the  said  sale  the  sheriff  received  notice  f-om  the 
respondents  claiming  that  the  two  first  above  mentioned  executions  were  paid 
and  satisfied  as  against  the  respondents,  thereupon  he  paid  to  Carscadden  & 
Peck  the  amount  of  the  third  above  mentioned  execution  namely  $.S, 062.07,  and 
retaining  the  balance  in  his  hands  he  took  interpleader  proceedings,  and  there- 
upon an  issue  was  directed  to  try  the  validity  of  the  appellant's  execution, 
Carscaden  &  Peck  being  the  real  plaintiffs. 

Carscaden  &  Peck,  in  the  course  of  their  dealings  with  Jackson,  rendered 
to  Jackson  in  all  four  statements  of  account,  which  are  summarized  as 
follows : — 

1.   Rendered  Oct.  22rd,  1885. 

This  statement  is  divided  into  "  Old  Acct."  and  "  New  Acct." 

"  Old  Acct."  extends  from  Sept.  22nd,  1884,  to  Feb.  27th,  188.5. 

Debits  «2,<I52  75 

Credits     1,594  50 

BiJiince   81,8.")8  25 

J.  Green  &  Co.,  note     SI  ,164  67 

Interest  on  wune    (W  9'>      1,2.58  6i 

Total     $2,616  87 

•'  New  Acct."  extends  from  April  18tli,  1885,  to  Oct.  23rd,  1885 

Debits 3:2,5.37  55 

Credita 1,704  90 

Balance $832  65 
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2.  Rendered  Oct.  21st,  1886,  and  marked  "  New  Acct." 

To  amt.  acct.  rendered $832  65 

Debits  (goods) 14,506  77 

$15,330  42 
Credits     9,740  58 

Balance jl5,598  84 

3.  Rendered  October  23rd,  1886. 
This  account  is  set  out  verbatim. 

1885. 

Oct.  23,  to  amount  old  account ^2,616  87 

1886. 

Feb.  24,  Cash  note.  Green  A  Co 88  22 

"              "                   "          41  19 


«2,746  28 
By  amount  overcharge  on  interest. . .  78 


To  amount  old  account ?2,745  50 

To  amount  new  acct.,  as  per  detailed 

statement 5,598  84 

*8,344  34 
4.  Rendered  December  31at,  1886. 

To  amount  account  rendered $8,344  34 

To  debits  (goods) 2,42167 

$10,776  01 
Credits 2,992  17 

Balance $7,783  84 

The  various  accounts  are  all  blended  into  one  account  in  No.  3,  and  the 
balance  is  then  carried  forward  into  one  continuous  account  in  No.  4,  and  all 
payments  credited  generally.  These  payments  are  more  than  sufficient  to 
pay  the  old  account,  including  the  Green  notes. 

The  issue  was  tried  before  Taylor,  C.  J.,  who  gave  judgment  for  respon- 
dents holding  that  whatever  the  original  arrangement  was  for  paying  off  the 
Greens,  Carscaden  &  Peck,  by  the  statements  rendered  and  the  receipts  they 
gave,  had  so  appropriated  the  payments  made  by  Jackson,  that  the  old  account 
was  paid  off.  This  judgment  was  affirmed  by  the  full  court  of  Queen's 
Bench,  Killam,  J.,  delivering  the  judgment  of  the  court.  That  learned  judge 
Held,  that  the  verdict  entered  by  the  Chief  Justice  must  be  sustained  upon  the 
ground  that  the  account  rendered  in  December.  1886,  showed  a  blending  of  all 
the  accounts  and  an  application  of  payments  upon  them  generally,  from  which 
an  appropriation  to  the  earlier  items  of  the  account  must  be  inferred. 
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A  view  supported  by  the, authorities  cited  and  principally  by  Simpson  v. 
Cook,  1  Bin;?.  461 ;  Hooper  y.  Keay,  1  Q.  B.  D.  178 ;  City  Discount  Co.  v.  McLean, 
L.  II.  9  C.  P.  692 ;  Clayton's  case,  1  Mer.  530 ;  re  Sherry,  25  Ch.  D.  698,  702 ; 
re  Brown,  2  Gr.  118;  Bodenhamv.  Purclias,  2  B.  A  A.  39;  Merriman  v.  Ward, 
1  J.  A-  H.  371;  Crompton  v.  Pratt,  105  Mass.  255;  Buchanan  v.  Kerby,  5  Gr.  337  ; 
Bank  of  Scotland  v.  Christie,  8  CI.  &  Fin.  228  ;  Simpson  v.  Ingham,  2  B.  A  C.  65. 

That  although  it  is  shewn  by  the  cases  of  City  Discount  Co.  v.  McLean, 
L.  R.  9  C.  P.  692  ;  Henniktr  v.  Wigg,  4  Q.  B.  792  ;  WiUon  v.  Hirst,  1  Nev.  &  M. 
740,  and  Crompton  v.  Pratt,  105  Mass.  255,  that  this  is  not  an  absolute  rule,  but 
that  the  presumption  arising  from  such  a  treatment  of  accounts  is  one  which 
may  be  rebutted. 

fie  could  not  find  in  the  present  case  any  sufficient  evidence  to  rebut  the 
presumption,  and  that  the  plaintiffs  could  take  advantage  of  tile  satisfaction  of 
the  old  judgment  by  payment,  without  the  writ  ol  fieri  facias  being. first  set 
aside. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  that  the  appeal 
should  be  dismissed,  Gwynne  and  Patterson,  JJ.,  dissenting,  on  the  ground 
that  in  their  view  of  the  evidence  it  was  agreed  that  all  payments  made  by 
Jackson  after  the  opening  of  the  new  account  in  April,  1885,  should  be  applied 
to  the  new  purchases  until  fully  paid  for,  which  agreement  was  continued  to 
be  acted  upon  until  the  closing  of  the  account,  and  therefore  the  case  did  not 
come  within  the  rule  in  Clayton's  case,  but  rather  within  the  exception  to  the 
rule  as  laid  down  in  City  Discount  Co.  v.  McLean,  L.  R.  9.  C.  P.  693,  and 
Heinniker  v.  Wigg,  4  Q.  B.  791. 

Present :  Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

Green  y.  Clark.— 30th  April,  1889. 

Penalties — Jurisdiction  of  Court  of  Vice- Admiralty  to  enforce. 
See  PARLIAMENT  OF  CANADA,  18. 

2.    Appropriation   of,  for   contravention  of   Canada  Temperance 
Act,  1878. 

See  CANADA  TEMPERANCE  ACT,  1878,  5. 

5.    Action  for,  for  bribery — R.  S.  Q.  Art.  429 — Dis(|ualification — 
Collateral  matter— No  appeal  to  Supreme  Court — Future 
rights— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  29  (/->). 
See  JURISDICTION,  64. 

4.    Non-completion    of    Government    contract  —  Certiticate    of 
engineer — Condition  precedent. 

See  CONTRACT,  27. 
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5.    Penalty  for  non-payment  of  taxes — Adtlitional  rate — B.  N.  A. 
Act,  SH.    91    «&;    92 — Interest — Municipal    Act,    Manitoba — 
49  V.  c.  52,  H.  626  (Man.)— 50  V.  c.  10,  s.  43  (Man.) 
See  LEGISLATURE,  20. 

Petition  of  Right. — Intercolonial  railway  contract — 31  V.  c.  13, 
s.  IS — Certificate  of  chief  engineer — Condition  precedent  to 
recovery  of  money  for  extra  ivork — Petition  of  right  ^vill 
not  lie  against  the  Croivn  for  tort,  or  for  the  fraiulident 
rniscondiLct  of  its  servants  —  Forfeiture  and  penalty  — 
Liquidated  damages. 

On  the  25th  May,  1870,  J.  and  S..  contractors,  entered  into  a  contract  with 
the  Intercolonial  Railway  Commisaionera,  authorised  by  31  V.  c.  13,  to 
construct  and  complete  section  No.  7  of  the  said  Intercolonial  railway  for  the 
Dominion  of  Canada,  for  a  bulk  sum  of  8557,750.  During  the  progress  of  the 
work,  clianges  of  various  kinds  were  made.  The  works  were  sufficiently  com- 
pleted to  admit  of  rails  being  laid,  and  the  line  opened  for  traffic  on  the  11th 
November,  1870.  The  total  amount  paid  on  the  10th  February,  1873,  was 
8557,750,  the  amount  of  the  contract.  The  contractors  thereupon  presented  a 
claim  to  the  commissioners  amounting  to  8110,403.83  for  extra  work,  Ac, 
beyond  what  was  included  in  their  contract.  The  commissioners,  after 
obtaining  a  report  from  the  Chief  Engineer,  recommended  that  an  additional 
Bi?  of  f  31,091.^.'  (leis  a  sum  of  $8,300  for  timber  bridging  not  executed,  and 
111  3oi.v4  for  rnder  drain  taken  off  contractors  hands)  be  paid  to  the  con- 
tro  ^ors  upon  receiving  a  full  discharge  of  all  claims  of  every  kind  or  descrip- 
tion under  the  contract.  The  balance  was  tendered  to  suppliants  and 
refused. 

The  contractors  thereupon,  by  petition  of  right,  claimed  $121,003.33  as 
due  from  the  Crown  to  them  for  extra  work  done  by  them  outside  of  and 
beyond  the  written  contract,  alleging  that  by  orders  of  the  Chief  Engineer 
additional  work  and  alterations  were  required,  but  these  orders  were  carried 
out  only  on  the  understanding  that  such  additional  work  and  alterations 
should  be  paid  for  extra ;  and  alleging  further,  that  they  were  put  to  large 
expen&e  and  compelled  to  do  much  extra  work  which  they  were  entitled  to  be 
paid  for,  in  consequence  of  misrepresentations  in  plans  and  bills  of  works 
exhibited  at  the  time  of  letting. 

On  the  profile  plan  it  was  stated  that  the  best  information  in  possession 
of  the  Chief  Engineer  respecting  the  probable  quantities  of  the  several  kinds 
•  of  work  would  be  found  in  the  schedules  accompanying  the  plan,  "but  con- 
tractors must  understand  that  these  quantities  are  not  guaranteed;"  and  in 
the  bill  of  works,  which  purported  to  be  an  abstract  of  all  information  in 
possession  of  the  commissioners  and  Chief  Engineer  with  regard  to  the 
quantities,  it  was  stated,  "  the  quantities  herein  given  as  ascertained  from  the 
best  data  obtained  are,  as  far  as  known,  approximately  accurate,  but  at  the 
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same  time  they  are  not  warranted  as  accurate,  and  no  claim  of  any  kind  will 
be  allowed,  thouf{h  they  may  prove  to  be  inaccurate." 

The  contract  provided  inter  alia,  that  it  should  be  distinctly  understood, 
intended  and  agreed  that  the  said  price  or  consideration  of  9557,750  should  be 
the  price  of,  and  be  held  to  be  full  compensation  for  all  works  embraced  in,  or 
contemplated  by  the  said  contract,  or  which  might  be  required  in  virtue  of 
any  of  its  provisions,  or  by  law,  and  that  the  contractors  should  not,  upon  any 
pretext  whatever,  be  entitled,  by  reason  of  any  change,  alteration  or  addition 
made  in  or  to  such  works,  or  in  the  said  plans  and  specification,  or  by  reason 
of  the  exercise  of  any  of  the  powers  vested  in  the  Governor  in  Council  by  the 
said  Act,  intituled,  "  An  Act  respecting  the  construction  of  the  Intercolonial 
Railway,"  or  in  the  Commissioners  or  Engineer,  by  the  said  contract  or  by 
law,  to  claim  or  demand  any  further  or  additional  sum  for  extra  work,  or  as 
damages  or  otherwise,  the  contractors  thereby  expressly  waiving  and  abandon- 
ing all  and  any  such  claim  or  pretension,  to  all  intents  and  purposes  whatso- 
ever, except  as  provided  in  the  fourth  section  of  the  said  contract,  relating  to 
alterations  in  the  grade  or  line  of  location  ;  and  that  the  said  contract  and  the 
said  specification  should  be  in  all  respects  subject  to  the  provisions  of  the  Act 
first  cited  in  the  said  contract,  intituled,  "  An  Act  respecting  the  construction 
of  the  Intercolonial  Railway,"  31  V.  c.  13,  and  also,  in  so  far  as  they  might  be 
applicable,  to  the  provisions  of  "  The  Railway  Act  of  1808." 

The  19th  s.  of  32  V.  c.  13.  enacts  "  that  no  money  shall  be  paid  to  any 
contractor  until  the  Chief  Engineer  shall  have  certified  that  the  work,  for  or 
on  account  of  which  the  same  shall  be  claimed,  has  been  duly  executed,  nor 
until  such  certificate  shall  have  been  approved  of  by  the  Commissioners.  No 
certificate  was  given  by  the  Chief  Engineer  of  the  execution  of  the  work. 

Held,  by  the  Exchequer  Court  of  Canada,  Ritchie,  J. ,  that  the  contract 
requiring  that  any  work  done  on  the  road  must  be  certified  to  by  the  Chief 
Engineer,  until  he  so  ceitified  and  such  certificate  was  approved  of  by  the 
Commissioners,  the  contractors  were  not  entitled  to  be  paid  anything.  That 
if  the  work  in  question  was  extra  work,  the  contractors  had  by  the  contract 
waived  all  claim  for  payment  for  any  such  work.  If  such  extra  work  was  of 
a  character  so  peculiar  and  unexpected  as  to  be  considered  ileliors  the  con- 
tract, then  there  was  no  such  contract  with  the  Commissioners  as  would  give 
the  contractors  any  legal  claim  against  the  Crown  ;  the  Commissioners  alone 
being  able  to  bind  the  Crown,  and  ti^oy  only  as  authorized  by  statute.  That 
there  was  no  guarantee,  express  or  implied,  as  to  the  quantities,  nor  any  mis- 
representations respecting  them.  But  even  if  there  had  been,  a  petition  of 
right  will  not  lie  against  the  Crown  for  tort,  or  for  a  claim  based  on  an  alleged 
fraud,  imputing  to  the  Crown  fraudulent  misconduct  of  its  servants. 

In  the  contract  it  was  also  provided  that  if  the  contractors  failed  to  per- 
form the  works  within  the  time  agreed  upon  in  end  by  the  said  contract,  to 
wit,  1st  July,  1871,  the  contractors  would  forfeit  all  money  then  due  and 
owing  to  them  under  the  terms  of  the  contract,  and  also  the  further  sum  of 
5i2,00O  per  week  for  all  the  time  during  which  said  works  remained  incom- 
plete after  the  said  1st  July,  1871,  by  way  of  liquidated  damages  for  such 
default.    The  contract  was  not  completed  till  the  end  of  August,  1872. 
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Held,  that  if  the  Crown  insisted  on  requiring  a  decree  for  the  penalties, 
time  beinj5  declared  the  essence  of  the  contract,  the  damages  attached,  and  the 
Crown  was  entitled  to  a  sum  of  *2,000  per  week  from  the  1st  July,  1871,  till  the 
end  of  August,  1872,  for  liquidated  damages. 

The  Crown  subsequently  waiving  the  forfeiture,  judgment  was  rendered 
in  favour  of  the  suppliants  for  the  sum  of  12,430.11 ,  being  the  amount  tendered 
by  the  respondent,  less  the  costs  of  the  Crown  in  the  case  to  be  taxed  and 
deducted  from  the  said  amount. 

Jones  Y.  The  Queen,  in  the  Exchequer.— vii.  570. 

2.     Covtract — Claim    for  extra  work — Certificate  of  Enr/ineer — 
Condition  j^recedent — dl  V.  c.  12  (D.). 

The  suppliant  engaged  by  contract  under  seal,  dated  4th  December,  1872, 
with  the  Minister  of  Public  Works,  to  construct,  finish  and  complete,  for  a 
lump  sum  of  $78,000,  a  deep  sea  wharf  at  the  Richmond  station  at  Halifax 
N.S.,  agreeably  to  the  plans  in  the  engineer's  ofQce  and  specifications,  and 
with  such  directions  as  would  be  given  by  the  engineer  in  charge  during  the 
progress  of  the  work.  By  the  7th  clause  of  the  contract  no  extra  work  could 
be  performed,  unless  "  ordered  in  writing  by  the  engineer  in  charge  before  the 
execution  of  the  work."  By  letter,  dated  26th  August,  1873,  the  Minister  of 
Public  Works  authorized  the  suppliant  to  make  an  addition  to  the  wharf,  by 
the  erection  of  a  superstructure  to  be  used  as  a  coal  floor,  for  the  additional 
sum  of  $18,400.  Furtl-er  extra  work,  which  amounted  to  $2,781,  was  per- 
formed under  another  letter  from  the  Public  Works  Department.  The  work 
was  completed,  and  on  the  final  certificate  of  the  Government's  engineer  in 
charge  of  the  works,  the  sum  of  $9,681,  as  the  balance  due,  was  paid  to  the 
suppliant,  who  gave  the  following  receipt,  dated  30th  April,  1875 : — "  Received 
from  the  Intercolonial  Railway,  in  full,  for  all  amounts  against  the  govern- 
ment for  works  under  contract,  as  follows :  '  Richmond  deep  water  wharf, 
works  for  storage  of  coals,  works  for  bracing  wharf,  rebuilding  two  stone  cribs 
the  sum  of  $9,681.'  "  The  suppliant  sued  for  extra  work,  which  he  alleged 
was  not  covered  by  the  payment  made  on  the  30th  April,  1S75,  and  also  for 
damages  caused  to  him  by  deficiency  in  and  irregularity  of  payments.  The 
petition  was  dismissed  with  costs  ;  and  a  rule  nisi  for  a  new  trial  was  subse- 
quently moved  for  and  discharged. 

Held,  affirming  judgment  of  the  court  below,  that  all  work  performed  by 
the  suppliant  for  the  government  was  either  contract  work  within  the  plans 
or  specifications,  or  extra  work  within  the  meaning  of  the  7th  clause  of  the 
contract,  and  that  he  was  paid  in  full  the  contract  price,  and  also  the  price  of 
all  e.xtra  work  for  which  he  could  produce  written  authority,  and  that  the 
written  authority  of  the  engineer  and  the  estimate  of  the  value  of  thev.orkare 
conditions  precedent  to  the  right  of  the  suppliant  to  recover  payment  for  any 
other  extra  work.    Henry,  J.,  dissenting. 

Per  Ritchie,  C.J„  that  neither  the  engineer,  nor  the  clerk  of  the  works, 
nor  any  subordinate  officer  in  charge  of  any  of  the  works  of  the  Dominion  of 
Canada,  has  any  power  or  authority,  express  or  implied,  under  the  law  to  bind 
the  Crown  to  any  contract  or  expenditure  not  specially  authorized  by  the 
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expreaa  terms  of  the  contract  duly  entered  into  between  the  Crown  and  the 
contractor  accordinf^  to  law,  and  then  only  in  the  specific  manner  provided  for 
by  the  express  terms  of  the  contract. 

0'Bri(.n  Y.  The  Queen.— iv.  529. 

3.  Prescription — 9  V.  c.  37 — Rhjld  of  the  Crown  to  plead  pre- 
scription— 10  years  prescription — Good  faith — Transla- 
tory  title—Jiuhjment  of  confirmation  —  Titre  precaire — 
Inscription  en  faux — Improvements,  claim  for,  by  inci- 
dental demand— Arts.  I'll,  JJol,  .i20G,C.  C.  L.  C.—Art. 
Pd,  a  G.  P.  L.  C. 

N.  C,  the  suppliant,  by  his  petition  of  right,  claimed,  as  representing  the 
heirs  of  P.  W.,  jr.,  certain  parcels  of  land  originally  granted  by  letters  patent 
from  the  Crown,  dated  5th  Japuary,  180G,  to  P.  \V.,  sr„  together  with  a  sum  of 
§200,000  for  the  rents,  issues  and  profits  derived  therefrom  by  the  government 
since  the  illegal  detention  thereof.  As  to  tlve  merits  the  defendant  pleaded : 
1.  By  peremptory  exception,  setting  up  title  and  possession  in  Her  Majesty 
under  divers  deeds  of  sale  and  documents ;  2.  Prescription  by  30,  20  and  10 
years.  An  exception  was  also  filed,  setting  up  that  these  transfers  to  peti- 
tioners by  the  heirs  of  P.  W.,  jr.,  were  made  without  valid  consideration,  and 
that  the  rights  alleged  to  have  been  acquired  were  disputable,  droits  UUgeux. 
The  general  issue  and  a  supplementary  plea  claiming  value  of  improvements 
were  also  fyled.  To  the  first  of  these  exceptions  the  petitioners  answered  that 
the  parties  to  the  deeds  of  sale  relied  upon  had  no  right  of  property  in  the  land 
sold,  and  denied  the  legality  and  validity  of  the  other  documents  relied  upon, 
and  inscribed  en  faux  against  a  judgment  of  ratification  of  title  to  a  part  of  tlie 
property  rendered  by  the  Superior  Court  for  the  district  of  Aylmer,  P.Q.  To 
the  exception  of  prescription  the  petitioner  answered,  denying  the  allegations 
thereof,  and  more  particularly  the  good  faith  of  the  defendant.  To  the  sup- 
plementary plea,  the  petitioner  alleged  bad  faith  on  the  part  of  the  defendant. 
There  were  also  genei'al  answers  to  all  the  pleas.  On  the  issues  thus  raised, 
the  parties  went  to  proof  by  an  eiitjutte  had  before  a  commissioner  under  the 
authority  of  the  court,  granted  on  motion,  in  accordance  with  the  law  of  the 
province  of  Quebec.  Tlie  case  was  argued  in  the  Exchequer  Court  before 
J.  T.  Taschereau,  J.,  and  he  dismissed  the  suppliant's  petition  of  right  with 
costs.     Whereupon  the  suppliant  appealed  to  the  Supreme  Court  of  Canada. 

Held,  Fournier  and  Henry,  ,TJ.,  dissenting. — 1.  That  before  the  Code,  and 
also  under  the  Code  (Art.  2211),  the  Crown  had  under  the  laws  in  force  in  the 
Province  of  Quebec,  the  right  to  invoke  prescription  against  a  subject,  which 
the  latter  could  have  interrupted  by  petition  of  right. 

2.  That  in  this  case  the  Crown  had  purchased  in  good  faith. with  trans- 
latory  titles,  and  had  by  ten  years  peaceable,  open  and  uninterrupted  posses- 
sion, acquired  an  unimpeachable  title. 

3.  That  in  relation  to  the  Inscription  en  faux,  the  Art.  473  of  the  Code  of 
Procedure  is  not  so  imperative  as  to  render  the  judgment  attacked  an  absolute 
nullity,  it  being  registered  in  the  register  of  the  court. 
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4.  That  tlio  petitioner  was  bound  to  have  produced  tho  inieiiite,  or  draft  of 
jiid>{inont  attacked,  hut  iiaviii^j  only  produced  a  certified  copy  of  the  jud<,'!noi»t, 
the  iiiKuription  u^iiiiist  the  jud){iuoiit  fiiilti  to  the  ground. 

5.  That  even  if  8.  O.'a  title  was  titre  priMin,  the  heirs  by  their  own  acts 
ciided  and  iihaiiih)ned  to  L.  all  tli:;ir  rishtu  and  pretensions  to  the  land  in  dia- 
pulc,  and  tliat  the  petitioner  G.  was  bound  by  their  acts. 

Held,  also,  that  tlie  impeimes  claimed  by  the  incidental  demand  of  tho 
Crown  were  payable  by  the  petitioner,  even  if  he  had  succeeded  in  hi^  action, 

Chevrier  v.  The  Queen.— i v.  1. 

4.  Fisheries,  refjulafion  <rnil  protection  of — FiHliericn  Act,  -11  V. 
c.  (W  {!).)— Brit  ink  North  America  Act,  ISCr,  ss.  01,  !U  ,1; 
J09 — License  to  fish  In  that  part  of  the  Niraiaichi  River 
above  Price's  liend  —  Ri(/hfs  of  riparian  jyroprletors  in 
(jranted  and  umj ranted  hinds — Rirjht  of  piissaije  awl  riyht 
of  fishing. 

On  January  Ist,  1871,  the  Minister  of  Marine  and  Fisheries  of  CJanadu, 
purportinji  to  act  under  the  powers  conferred  upon  him  by  h.  2,  c.  00,  .')1  V., 
executed  on  bclialf  of  Her  Majesty  to  the  suppliant  an  instrument  called  a 
lease  of  fishery,  whereby  Her  Majesty  purported  to  lease  to  the  suppliant  tor 
nine  years  a  certain  portion  of  the  Houth-svest  Miramichi  lliver  in  New 
]{run8wick,  for  the  purpose  of  fly-fishing  for  salmon  therein,  tho  Iocuh  in  i/in) 
bein(4  thus  described  in  the  spocial  case  agree!  to  by  the  parties  ;^"  Price's 
Bend  is  about  40  or  45  miles  above  the  ebb  and  flow  of  the  tide.  The  str.'iiin 
for  tlie  f^reater  part  from  this  point  upward  is  navi^jabie  for  canoi-s,  small 
boats,  flat-bottomod  scows,  lo;4S  and  timber.  Logs  are  usually  driven  down 
the  river  in  high  water  in  the  spring  and  full.  The  stream  is  rapid.  During 
sumnur  it  is  in  some  places  on  the  bars  very  shallow." 

Certain  pjrsons  wlio  had  received  conveyances  of  a  portion  of  the  river, 
and  wlu),  under  such  conveyances,  claimed  the  exclusive  right  of  fi.shing  in 
Buch  portion,  interrupted  the  suppliant  in  the  enjoyment  of  his  fishing  under 
the  lease  granted  to  him,  and  put  him  to  certain  expenses  in  endeavoring  to 
assert  and  defend  his  claim  to  the  ownership  of  the  fishing  of  that  portion  of 
the  river  included  in  his  lease. 

The  Supreme  Court  of  New  Brunswick  having  decided  adversely  to  his 
exclusive  right  to  fish  in  virtue  of  said  lease,  the  suppliant  presented  a  petition 
of  right,  and  claimed  compensation  from  her  Majesty  for  the  loss  of  his  fishing 
privileges  and  for  the  expenses  he  had  incurred. 

By  special  case  certain  questions  were  submitted  for  the  decision  of  the 
court,  and  the  Exchequer  Court,  Held,  inter  alia,  that  an  exclusive  right  of 
fishing  existed  in  the  parties  who  had  received  the  conveyances,  and  that  the 
Minister  of  Marine  and  Fisheries  consequently  had  no  power  to  grant  a  lease 
or  license  under  s.  2  of  the  Fisheries  Act  of  the  portion  of  the  river  in  question, 
and  in  answer  to  the  8th  question,  viz  :  "  Where  the  lands  (above  tide  water) 
through  which  the  said  river  passes  are  ungranted  by  the  Crown  could  the 
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MiliiHtor  of  Marino  and  Fisherios  lawfully  ianiio  a  leaso  of  that  portion  of  the 
river?"  Held,  tliat  tlio  MiiilHtcr  could  not  lawfully  i>fHuo  a  Io'iho  of  tlio  IxhI  of 
tlio  river,  but  that  ho  could  lawfully  iHHUu  a  IIchuhu  to  IIhIi  as  a  franchiHu  apart 
from  the  ownorghip  of  the  soil  in  that  portion  of  the  river. 

'I'ho  ai)p(;llaiit  thoreuiion  apptialed  to  the  Hiiproino  (!ourt  of  f'aiiada  on 
the  main  (jucHtion  ;  whether  or  not  an  exclunive  rij^'ht  uf  iiHhin<;  did  ho  exiHt. 

Held,anirniinK  the  judgment  of  the  I'lxeheijuor  C'ourt  Iwt,  that  tlio  ^'eneral 
power  cf  ru^ulatin^  and  protecting;  tliu  fi^horicH  under  the  ISritiHh  North 
America  Act,  IHli?,  h.  (tl,  in  in  the  Parliament  of  (Canada,  hut  that  the  liccnHo 
granted  by  the  MiniHter  of  Marine  and  FiHlierien  of  the  i(it;iiH  in  quo  waH  void, 
bocauBe  Haid  Act  only  authorizoH  the  t,'rantin),'  of  leaHe»  "where  the  exclusive 
ri^ht  of  fishinf?  does  not  already  exist  by  law,''  and  in  this  case  the  exclusive 
rif^ht  of  fishing  beloiifjed  to  the  owners  of  the  land  through  which  that  pcjrtion 
of  the  Miramichi  lUver  flows. 

2.  That  althoufjh  the  public  may  liavo  in  a  river,  such  as  the  one  in  ques- 
tion, an  easement  or  ri^jht  to  float  rafts  orlo^^s  down,  and  a  ri^^lit  of  passaj^e  np 
and  down,  wherever  the  water  is  sufficiently  higli  to  be  so  used,  such  ri^ht  ia 
not  inconsistent  with  an  exclusive  rif^ht  of  fishin;;  or  with  the  rij^ht  of  the 
owners  of  property  opposite  their  respective  lands  (id  medium  liliim  mjiiir. 

8.  That  the  riglits  of  fiHliin^;  in  a  river,  such  as  is  that  part  of  the  Mira- 
michi from  Price's  Uetid  to  its  source,  are  an  incident  to  the  fjrant  of  the  land 
tlirou;.;h  which  such  river  Hows,  and  where  such  grants  have  been  made,  there 
is  no  authority  given  by  the  B.  N.  A.  Act,  1807,  to  grant  a  right  to  fish,  and 
the  Dorninion  Parliament  has  no  right  to  give  such  authority. 

4.  I'vr  liitchie,  CJ.,  and  Ktrong,  Fournier  and  Henry,  JJ.,  reversing  the 
judgment  of  the  Exchequer  Court  on  the  8th  question  submitted,  tliat  the 
utigranted  lands  in  the  Province  of  New  IJrunswick  being  in  tlie  Crown  for  the 
benefit  of  the  people  of  New  lirunswick,  tlie  exclusive  right  to  fish  follows  as 
an  incident,  and  is  in  the  Crown  as  trustee  for  the  benefit  of  the  people  of  the 
province,  and  therefore  a  license  by  the  Minister  of  Marine  and  Fisheries  to 
fish  in  streams  running  through  provincial  property  would  be  illegal. 

The  Queen  v.  Robertson,— vi.  52. 

5.    Counsel  fees,  action  for — Retainer  for  services  before  Fishery 
Commission — Jurisdiction. 

The  suppliant,  an  advocate  of  the  Province  of  Quebec,  and  one  of  Ilor 
Majesty's  counsel,  was  retained  by  the  Govornmont  of  Canada  as  one  of  the 
counsel  for  Great  Britain  before  the  Fishery  Commission  which  sat  at  Halifax 
pursuant  to  the  Treaty  of  Washington.  There  was  contradictory  evidence  as 
to  the  terms  of  the  retainer,  but  the  learned  judge  in  the  Exchequer  Court 
found  "  that  each  of  the  counsel  engaged  was  to  receive  a  refresher  equal  to  the 
retaining  fee  of  $1,000,  that  they  were  to  be  at  liberty  to  draw  on  a  bank  at 
Halifax  for  $1,000  a  month  during  the  sittings  of  the  commission,  that  the 
expenses  of  the  suppliant  and  his  family  were  to  be  paid,  and  that  the  final 
amount  of  fees  was  to  remain  unsettled  until  after  the  award."  The  amount 
awarded  by  the  Commissioners  was  ?5,. '500,000.  The  suppliant  claimed 
?10,000  as  bis  remuneration,  in  addition  to  $8,000  already  received  by  him. 
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Held,  per  Foamier,  Henry  and  Taschoreau,  J.T.,  tlmt  the  suppliant,  under 
the  unreemout  entered  into  with  the  Grown,  wa8  entitled  to  Hue  by  potilion  of 
ri(>ht  for  a  reasonublo  aiim  in  addition  to  the  amount  paid  him,  and  that 
98,000  awarded  him  in  the  Exuhe(juer  Court  was  a  ruaHonable  sum. 

Per  Fournier,  Henry,  Taschoreau  and  Gwynne,  J.T. — By  the  law  of  the 
Province  of  Quebec,  counsel  and  advocacee  can  recover  fur  feeu  stipulated  for 
by  an  express  agreement. 

Per  Fournior  and  Henry,  J  J.— By  the  law  also  of  the  Province  of  Ontario 
counsel  can  recover  for  such  fees. 

Per  StrouK',  J. — The  terms  of  the  af^reoment,  aa  CHtablished  by  the  evi- 
dence, showed,  in  addition  to  an  expresH  a^;reemont  to  pay  the  supplianfs 
expenses,  only  an  honorary  and  t!ratuitous  undertaking^  on  the  part  of  tlie 
Crown  to  f^ivo  additional  remuneration  for  feep  beyond  the  amount  of  fees 
paid,  which  undertaking^  is  not  onl}'  no  foundation  for  an  action  but  excludes 
any  rifjht  of  action  as  upon  an  implied  contract  to  pay  the  reasonable  value 
of  the  services  rendered;  and  the  suppliant  could  therefore  recover  only  his 
expenses  in  addition  to  the  amount  so  paid. 

Per  Kitchie,  C.J. — As  the  ajjreenient  between  the  suppliant  and  the  Min- 
ister of  Marine  and  Fisheries,  on  behalf  of  Her  Majesty,  was  made  at  Ottawa, 
in  Ontario,  for  services  to  be  performed  at  Halifax,  in  Nova  Scotia,  it  was 
not  subject  to  the  law  of  Quebec  ;  that  in  neither  Ontario  nor  Nova  Scotia 
could  a  barrister  maintain  an  action  for  fees,  and  therefore  that  the  petition 
would  not  lie. 

Per  Clwynne,  J. — By  the  Petition  of  Right  Act,  s.  19,  the  subject  is  denied 
any  remedy  against  the  Crown  in  any  case  in  which  he  would  not  have  been 
entitled  to  such  remedy  in  England,  under  similar  circumstances.  By  the 
laws  in  force  there  prior  to  23  A  '2-4  V.  c.  34  (Imp.),  counsel  could  not,  at  that 
time,  in  England,  have  enforced  payment  of  counsel  fees  by  the  Crown,  and 
therefore  the  suppliant  should  not  recover. 

[This  case  was  appealed  to  the  Privy  Council,  where  it  was  Held,  1.  That 
according  to  the  law  of  Quebec,  a  member  of  the  bar  is  entitled,  in  the  absence 
of  special  stipulation,  to  sue  for  and  recover  on  a  <in(iiitum  meruit  in  respect  of 
professional  services  rendered  by  liim,  and  may  lawfully  contract  for  any  rate 
of  remuneration  which  is  not  contra  bonos  mores,  or  in  violation  of  the  rules  of 
the  bar. 

2.  That  in  the  absence  of  stipulation  to  the  contrary,  express  or  implied, 
Mr.  Doutre  must  be  deemed  to  lias-e  been  employed  upon  the  usual  terms  upon 
which  such  services  are  rendered,  and  that  his  status  in  respect  both  of  right 
and  remedy  was  not  effected  either  by  the  lex  loci  contractus  or  the  lex  loci 
solutiouis. 

3.  That  the  P.  R.  Act,  1876,  s.  19,  s-s.  3,  does  not  in  such  case  bar  the 
remedy  against  the  Crown  by  petition.     9  App.  cases  745. J 

The  Queen  y.  Doutre. — vi.  343. 


625 

Petition  of  Right— Ci»itiiiih<l. 

0.  JO  V.  p.  JJ6 — Debentures  isnued  hy  Trtmtees  of  the  Qm-hec  Ttirn- 
pike  RihuIh — Len'isldtive  recognition  of  a  debt — Ajeats, 
llabilitu  of  the  Crown  for  acts  by. 

Held,  Uitoliio,  (^.J.,  ami  Gwynnc,  J.,  diHMentiii;,',  tlmt  the  Trustees  of  tlie 
Qui)l)t'o  North  Slioro  Turiipikt-  'IVust,  mipointed  niider  onlinivnco,  4  V.  r.  17. 
wlit'ii  isHuing  tho  (lubciiturufi  in  suit,  iiiider  Ml  V.  o.  '2:1.'),  wero  acting  as  nK»-''itt» 
of  tho  Gi)vormnent  of  tlio  hite  province  of  {^anachi,  and  that  the  «aid  province 
bccunio  liable  to  provide  for  the  i)ayinent  of  thr'  principal  of  Haid  debentures 
when  they  became  due. 

Per  Henry  and  Taschereau,  JJ. — That  tlio  Province  of  Canada  had,  by  itw 
conduct  and  lejiislalion,  recognized  its  hiibihty  to  pay  tht;  Haine,  and  that 
respondentB  were  entitled  to  Buccued  on  their  cross  appeal  as  to  interest  fronn 
the  date  of  the  maturiujit  of  the  said  debentures, 

I'll-  Ritchie,  C.J.,  and  Gwynne,  J. — That  the  trustees,  bein^j  empowered 
by  tlie  ordinance  to  borrow  moneys  "  on  the  credit  and  security  of  the  tolls 
thereby  aiitlionzed  to  be  imposed  and  of  other  moneys  which  mi;^ht  come  into 
the  possession  and  be  at  the  disposal  of  tho  said  trustees,  under  and  by  virtue  of 
the  ordinance,  and  not  to  be  paid  out  of  or  chartjeablo  a^'ainst  the  {general 
revenue  of  tliis  province,"  tlio  ilebentures  did  not  create  a  liability  on  tho  part 
of  this  province  in  respect  of  either  tho  principal  or  interest  thereof. 

[On  appeal  to  tho  Privy  Council,  the  judf^ment  of  tho  Supreme  Court  was- 
reversed,  and  the  construction  put  on  the  statute  by  Ritchie,  C.J.,  and  Gwynne,, 
J.,  was  affirmed  ;  17  App.  Cases  -173] . 

Belleau  v.  The  Queen.— vii.  .53~ 

7.  Petition  of  RlijhT  Ad,  1S7G,  .s.  7~Statate  of  Limitations— 33 
Henry  VIII.  c.  9 — Buying  pretended  titles — Public  Works 
—lildeau  Canal  Act,  8  Geo.  IV.  c.  1—0  Wm.  IV.  c.  16— 
Trustee,  Contract  hy — Compensation  for  lands  taken  for 
Canal  purposes— 2  V.  c.  10—7  V.  c  It,  s.  20—0  V.  c.  4.\ 

Under  the  provisions  of  8  Geo.  IV.  c.  1,  passed  on  the  17th  February,  1827> 
by  the  Provfincial  Parliament  of  Upper  Canada,  and  generally  known  as  tlie 
Rideau  Canal  Act,  Lt-Colonel  By,  who  was  employed  to  superintend  the  work 
of  making  said  canal,  set  out  and  ascertained  110  acres  or  thereabouts,  part  of 
COO  acres  or  thereabouts  theretofore  f<ranted  to  one  Grace  McQueen,  as 
necessary  for  making  and  completing  said  canal,  but  only  some  20  acres  were 
actually  necessary  and  used  for  canal  purposes.  Grace  JIcQueen  died  intes- 
tate, leaving  Alexander  McQueen,  her  husband,  and  William  McQueen,  her 
eldest  son  and  heir-at-law,  her  surviving.  After  her  death,  on  the  31st 
January,  1832,  Alexander  McQueen  released  to  William  McQueen  all  his 
interest  in  the  said  lands,  and  on  the  0th  February,  1832,  William  McQueen 
granted  to  Col.  By  all  the  lands  previously  grapted  to  his  mother,  Grace 
McQueen.     Cdl.  By  died  on  the  1st  February,  18.36. 

CAS.  Dia. — 40 
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By  ()  William  IV.  o.  10,  persona  who  acquired  title  to  lands  used  for  the 
purposes  of  the  canal  after  the  conimencenient  of  the  works,  but  wlio  had 
purchased  before  such  commencement,  were  enabled  to  claim  compensation. 

By  the  Ordnance  Vesting  Act,  7  V.  c.  11,  Canada,  the  Rideau  Canal  and 
the  lands  and  works  belonf,'ing  thereto,  were  vested  in  the  principal  officers  of 
H.  M.  Ordnance  in  Great  Britain,  and  by  section  29  it  was  enacted  :  "Provided 
ahvays,  and  be  it  enacted,  that  all  lands  taken  from  private  owners  at  Bytown 
under  the  authority  of  the  Rideau  Canal  Act  for  the  uses  of  the  canal,  which 
liave  not  been  used  for  that  purpose,  be  restored  to  the  party  or  parties  from 
whom  the  same  was  taken." 

By  the  9  V.  c.  42,  Canada,  it  was  recited  that  the  foregoing  proviso  had 
given  rise  to  doubt  as  to  its  true  construction,  and  it  was  enacted  that  the 
proviso  should  be  construed  to  apply  to  all  the  land  at  Bytown  set  out  and 
ascertained  and  taken  from  Isicholas  Sparkis,  under  8  Geo.  IV.  c.  1,  except 
certain  portions  actually  used  for  the  canal,  and  provision  was  made  for 
payment  of  compensation  to  Sparks  for  the  land  retained  for  canal  purposes, 
and  for  the  re-investing  in  him  and  his  grantees  of  the  portions  of  lands  taken 
but  not  required  for  sucli  purposes. 

By  the  19th  and  20th  V.  c.  45,  the  Ordnance  properties  became  vested  in 
•ber  Majesty  for  the  uses  of  the  late  Province  of  Canada,  and  by  the  British 
Korth  America  Act  they  became  vested  in  her  Majesty  for  the  use  of  the 
Dominion  of  Canada. 

The  suppliants,  the  legal  representatives  of  Col.  By,  brought  a  petition  of 
right,  alleging  the  foregoing  facts,  and  seeking  to  have  her  Majesty  declared  a 
trustee  for  them  of  all  the  said  lands  not  actually  used  for  the  purposes  of  the 
said  canal,  and  praying  that  such  portion  of  said  lands  might  be  restored  to 
them,  and  the  rents  and  profits  thereof  paid,  and  as  to  any  parts  sold  that  the 
value  thereof  might  be  paid  together  with  the  rents  and  profits  prior  to  the 
selling  thereof. 

By  his  statement  in  defence,  the  Attorney-General  contended,  among 
other  things,  that  (par.  5)  no  interest  in  the  lands  set  out  and  ascertained  by 
Col.  By  padsed  to  William  McQueen,  but  the  claim  for  compensation  or 
damages  for  taking  said  lands  was  personal  estate  of  Grace  McQueen,  and 
passed  to  her  personal  representative ;  that  (par.  (5,  7  aud  8)  the  deeds  of  the 
31st  January  and  (itli  February,  18S2,  passed  no  estate  or  interest,  the  title 
and  possession  of  the  lands  being  in  his  Majesty,  but  that  such  deeds  were 
void  under  82  Hy.  VIII.  c.  9 ;  that  (par.  9)  Col.  By  was  incapable,  by  reason 
of  his  position,  from  acquiring  any  beneficial  interest  in  said  lands  as  against 
his  Majesty;  that  (par.  10,  11,  12  and  13)  Col.  By  took  proceedings  under 
8  Geo.  IV.  c.  I,  to  obtain  compensation  for  the  lauds  in  question,  but  the 
arbitrators,  and  also  a  jury  summoned  under  the  Act,  decided  that  he  was 
entitled  to  no  compensation  by  reason  of  the  enhancement  of  the  value  of  his 
other  laud  and  of  other  advantages  accrued  by  the  building  of  the  canal,  aud 
that  this  award  and  verdict  were  a  bar  to  the  suppliant's  claim ;  that  (par.  14 
and  15)  the  proviso  of  9  V.  c.  42,  was  confined  to  Nicholas  Sparks  and  did  not 
extend  to  the  lauds  iu  question ;  that  (par.  16,  17,  18  and  19)  by  virtue  of  2  V. 
c.  19  (Upper  Canada)  and  a  proclamatiou  issued  in  pursuance  thereof,  all 
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claims  for  damages  which  might  have  been  brought  under  8  Geo.  IV.  c.  1,  by 
owners  of  lands  taken  for  the  canal,  includin;^  claims  of  the  said  Grace 
McQueen  or  Col.  By,  or  their  respective  representatives,  were,  on  and  after 
the  1st  April,  1841,  forever  barred ;  that  (par.  20,  27  and  28)  the  suppliants 
were  barred  by  their  own  laches  ;  and  that  (par.  27)  they  were  barred  by  th° 
Statute  of  Limitations. 

On  a  special  case  stated  on  the  pleadings  for  the  opinion  of  the  court 
Held,  by  the  Exchequer  Court  of  Canada  (Richards,  C.J.),  1.  The  Statute  of 
Limitations  was  properly  pleadable  under  s.  7  of  the  Petition  of  Right  Act  of 
1871'). 

2.  William  McQueen  took  the  lands  by  descent  from  his  mother,  if  she 
died  before  the  lands  were  set  out  and  ascertained  for  the  purposes  of  the 
canal.  If  she  died  afterwards,  he  did  not,  as  they  were  vested  in  the  Crown, 
under  8  Geo.  IV.  c.  1,  s.  1  &  3,  and  her  right  was  converted  into  a  claim  for 
compensation  under  the  Jth  section. 

3.  This  right  of  compensation  or  damages,  if  asserted  under  the  4th  s. 
of  Geo.  IV.  c.  1,  would  go  to  Grace  McQueen's  personal  representatives,  but 
if  the  land  was  obtained  by  surrender  under  the  2nd  s.  of  the  statute,  then 
the  heir-at-law  of  Grace  McQueen  would  be  the  person  entitled  to  receive  the 
damages  and  execute  the  surrender. 

4.  The  deeds  of  the  31st  January,  1832,  and  (i'h  February,  1832,  are  void 
as  against  the  Crown  so  far  as  they  relate  to  the  acres  in  dispute,  except  so  far 
as  the  same  may  be  considered  as  a  surrender  to  the  Crown  under  the  2nd  s. 
of  the  Rideau  Canal  Act. 

5.  The  0th  paragraph  of  the  statement  in  defence  is  a  sufficient  answer  in 
law  to  the  petition. 

6.  The  defence  set  up  in  the  10th,  11th,  12th  and  13th  paragraphs  of  the 
statement  would  be  sufficient  in  law,  supposing  the  statements  therein  to  be 
true. 

7.  The  proviso  of  'J  V.  c.  42,  s.  29  was  confined  in  effect  to  the  lands  of 
Nicholas  Sparks  only. 

H.  If  the  claim  is  to  be  made  by  Grace  McQueen's  personal  representatives 
under  the  4th  section  of  the  Rideau  Canal  Act  (and  any  claim  by  lier  could  only 
be  under  that  section)  the  Act  referred  tu  in  the  Kith,  17th,  18th  and  19th  para- 
graphs of  the  statement  in  defence  have  an  application  to  this  case  and  would 
constitute  a  bar  against  all  claims  to  be  made  under  the  Rideau  Canal  Act. 
As  to  the  claims  made  by  the  heirs  of  Col.  By,  they  have  no  claims  under  any 
of  the  statutes. 

9.  If  the  Ordnance  Vesting  Act  vested  the  110  acres  in  question  in  the 
heirs  of  Col.  By,  the  court  was  not  prepared  to  say  that  their  claim  had  been 
barred  by  lacJw.i  on  the  statement  set  out  in  the  petition.  But  the  statute  had 
not  that  effect,  nor  had  Col.  By  or  his  legal  representatives  ever  had  for  his  or 
their  own  use  and  benefit  any  title  to  tliese  110  acres. 

.SVe  (iho  PETITION  OF  RIGHT,  24. 

Tylee  v.  The  Queen.— -ii.  Cwl. 
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8.  Tender  for  work  on  Intercolonial  Railway — Acceptance  by 
commissioners — Contract,  liahility  of  Croivn  for  breach  of 
— Extra  work,  claim  for — Damages — SI  V.  c.  13 — 37  V. 
c.  15,  effect  of — Works  completed  1st  June,  1S74- — Certificnte 
of  engineer — Condition  2yrecedent,  waiver  of — Demitrrei: 

In  January,  1872,  the  commissioners  of  the  Intercolonial  Railway  gave 
public  notice  tliat  they  were  prepared  to  receive  tenders  for  the  erection  («<>'/• 
alia  of  certain  engine  houses,  according  to  plans  and  specifications  deposited 
at  the  office  of  the  Chief  Engineer  at  Ottawa.  J.  I.  tendered  for  the  erection 
of  an  engine  house  at  Matapedia,  and  in  October  following  he  was  instructed 
by  the  commissioners  to  proceed  in  the  execution  of  the  work,  according  to  his 
accepted  tender,  the  price  being  S21,'J8'J.  The  work  was  completed  and 
delivered  to  the  Government  in  October,  1874.  The  specification  provided  as 
follows: — "The  commissioners  will  provide  and  lay  railway  iron,  and  will 
also  provide  and  fix  cast-iron  columns,  iron  girders,  and  other  iron  work 
required  for  supporting  roof."  In  September,  1873,  J.  I.  was  unable  to  pro- 
ceed further  witii  the  execution  of  his  work,  in  consequence  of  the  neglect  of 
the  commissioners  to  supply  the  iron  girders,  etc.,  until  March  following, 
owing  to  which  delay  he  suffered  loss  and  damage.  During  the  execution  of 
tlie  work,  .T.  I.  was  instructed  and  directed  by  the  commissioners,  or  their 
engineers,  to  perform,  and  did  perform,  certain  extra  works  not  included  in  his 
accepted  tender,  and  not  according  to  the  plans,  drawings  and  specifications. 

By  his  petition  of  right,  J.  I.  claimed  ftH, 705.75  damages,  in  conseijuence 
of  the  delay  on  the  part  of  the  commissioners  to  provide  the  cast-iron  columns, 
etc.,  and  88,505.10  for  extra  works. 

The  Crown  demurred,  and  also  traversed  the  allegation  of  negligence  and 
delay,  and  admitted  extra  work  to  the  amount  of  f'5,050.()0,  and  set  up  the 
18th  s.  of  31  V.  c.  13,  which  required  the  certificate  of  the  Engineer-in-Chief 
as  a  condition  precedent  to  the  payment  of  any  sum  of  money  for  work  done 
on  the  Intercolonial  Railway. 

By  38  V.  c.  16,  on  the  1st  .June,  1874,  the  Intercolonial  Railway  was 
declared  to  be  a  public  work  vested  in  her  Majesty,  and  under  the  control  and 
management  of  the  Minister  of  Public  Works,  and  all  the  powers  and  duties 
of  the  commissioners  were  transferred  to  the  Minister  of  Public  Works,  and 
s.  3  of  31  V.  c.  13,  was  repealed,  with  so  much  of  any  other  part  of  the  said 
Act  as  might  be  in  any  way  inconsistent  with  37  V.  c.  15. 

Held,  by  the  Exchequer  Court  of  Canada,  Fournier,  J. :  That  tlie  tender 
and  its  acceptance  by  the  commissioners  constituted  a  valid  contract  between 
the  CIrown  and  J.  I.,  and  that  the  delay  and  neglect  on  the  part  of  the  com- 
missioners acting  for  the  Crown  to  provide  and  fix  tlie  cast-iron  columns,  etc., 
which  were,  by  the  specifications,  to  be  provided  and  fixed  by  them,  was  a 
breach  of  the  said  contract,  and  that  the  Crown  was  liable  for  the  damages 
resulting  from  such  breach. 

2.  That  the  extra  work  claimed  for,  beinf^  for  a  sum  less  than  ."510,000, 
the  commissioners  had  power  to  order  the  same  under  the  statute  31  V.  c.  13, 
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s.  1(J,  and  J.  I.  could  recover,  by  petition  of  riglit,  fur  such  part  of  the  extra 
work  claimed  as  he  had  been  directed  to  perform. 

3.  That  the  18tli  s.  of  31  V.  c.  13,  not  having  been  embodied  in  the  agree- 
ment with  J.  I,,  as  a  condition  precedent  to  the  payment  of  any  sum  for  work 
executed,  the  Crown  could  not  now  rely  on  that  section  of  the  statute  for 
work  done  and  accepted,  and  received  by  the  Government. 

4.  That  the  effect  of  37  V.  c.  15,  was  to  abolish  the  oflice  of  Chief  Engineer 
of  the  Intercolonial  Railway,  and  for  work  performed  and  received  on  or  after 
the  Ist  June,  1874,  to  dispense  with  the  necessity  of  obtaining,  as  a  condition 

•  precedent  to  the  payment  for  the  same,  the  certificate  of  said  Chief  Engineer 
i-.i  accordance  with  s.  18  of  31  Y.  c.  13. 

Isbester  y.  The  Queen.— vii.  69G. 

9.    Executory   contract — Crown,   non-Uahility   on — Recovery   of 
■    value  of  work  done  if  exjyenditure  unauthorized  by  Parlia- 
ment—31  V.  c.  IJ,  ss.  7,  15  A  20. 

■  >  '   ■    By  his  petition  of  right,  W.,  a  sculptor,  alleged  that  he  was  employed  by 

the  Dom'iniou  Government  to  prepare  plans,  models,  specifications  and 
designs,  for  the  laying  out,  improvement  and  establishment  of  the  Parliament 
stjuarej  Ottawa ;  that  he  had  done  so,  and  superintended  the  work  and 
construction  of  said  improvements  for  six  months.  He  claimed  ^50,000  for 
,  ;  the  value  of  his  work. 

31  V.  c.  12,  3.  7,  provides  that,  when  executory  contracts  are  in  writing 
they  shall  have  certain  requisites,  such  as  signing,  sealing  and  countersigning, 

■  to  be  binding;  and  by  section  15  provides  that  before  any  expenditure  is 
incurred  there  shall  have  been  a  previous  sanction  of  Parliament,  except  for 

. .  such  repairs  and  alterations  as  the  public  service  demands ;  and  by  section  20 

.;  requires  that  tenders  shall  be  invited  for  all  works,  except  in  cases  of  emer- 
gency, or  where  from  the  nature  of  the  work  it  could  be  more  expeditiously 

,.  and  economically  executed  by  the  officers  and  servants  of  the  department. 

Held,  by  the  Exchequer  C!ourt  of  Canada,  Richards,  C.J,: — 1.  That  the 

.  Crown  in  this  Doiiiinion  cannot  be  held  responsible  under  a  petition  of  right 
on  an  executory  coutract  entered  into  by  the  Department  of  Public  Works  for 
the  performance  of  certain  works  placed  by  law  under  the  control  of  the 
department,  when  the  agreement  therefor  was  not  made  in  conformity  with 

.    the  i>bove  7th  section  of  31  V.  c.  12. 

2.  That  under  section  15  of  said  Act,  if  Parliament  has  not  sanctioned  the 

•  expenditure,  a  petition  of  right  will  not  lie  for  work  done  for  and  at  the 
request  of  the  Department  of  Public  Works,  unless  it  be  for  work  done  in 
connection  with  repairs  and  alterations  which  the  necessities  of  the  public 

■  service  demanded. 

3.  That  in  this  case,  if  Parliament  has  made  appropriations  for  these 
works  and  so  sanctioned  the  expenditure,  and  if  tlie  work  done  was  of  the  kind 
that  might  properly  be  executed  by  the  otticers  and  servants  of  the  department 
Under  section  20  of  said  Act,  then  no  written  contract  would  be  necessary  to 
bind  the  department,  and  suppliant  should  recover  for  work  so  done. 

Wood  Y.  The  Queen.— vii.  034. 
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10.  Croxvn — Non-liability  of, for  neglujence  of  its  Mefiunts — Xot  a 

common  carrier — Payment  of  statiitory  dues. 

Held,  1.  That  a  petition  of  risjhtdoes  not  lie  to  recover  compensation  from 
the  Crown  for  damatje  occasioned  by  the  neglij^ence  of  its  servants  to  the  pro- 
perty of  an  individual  using  a  public  work. 

2.  That  an  express  or  implied  contract  is  not  created  with  the  Crown 
becanse  an  individual  pays  tolls  imposed  by  statute  for  the  use  of  a  public 
work,  such  as  slide  dues  for  passing  his  logs  througli  government  slides. 

3.  That  in  such  a  cage  Her  Majesty  cannot  be  held  liable  as  a  common 
carrier. 

The  Queen  y.  McFarlane.— vii.  216. 

11.  Xon-liahility  of  Crown  for  non-fccmdice  or  htis-feanance  of 

its  servants— Public    work — Pioblic  police — Crown  not  a 
comvion  carrier. 

McL.,  the  suppliant,  purchased,  in  1880,  a  first-class  railway  passenger 
ticket  to  travel  from  Charlottetown  to  Souris  on  the  Prince  Edward  Island 
railway,  owned  by  the  Dominion  of  Canada,  and  operated  under  the  manage- 
ment of  the  Minister  of  Railways  and  Canals,  and  while  on  said  journey  sus- 
tained serious  injuries,  the  result  of  an  accident  to  the  train. 

By  petition  of  right  the  suppliant  alleged  that  the  railway  was  negligently 
and  unskillfully  conducted,  managed  and  maintained  by  Her  Majesty  ;  that 
Her  Majesty,  disregarding  her  duty  in  that  behalf  and  her  promise,  did  not 
carry  safely  and  securely  suppliant  on  said  luiilway  and  that  he  was  greatly 
and  permanently  injured  in  body  and  health,  and  claimed  #50,000. 

The  Attorney-General  pleaded  that  Her  Majesty  was  not  bound  to  carry 
safely  and  securely,  and  was  not  answerable  by  petition  of  right  for  the  negli- 
gence of  her  servants. 

The  learned  judge  at  the  trial  found  that  the  road  was  in  a  most  unsafe 
state  from  the  rottenness  of  the  ties,  and  that  the  safety  of  life  had  been  reck- 
lessly jeopardized  by  running  trains  over  it  with  passengers,  and  that  there 
had  been  a  breach  of  contract  to  carry  the  suppliant  safely  and  securely,  and 
awarded  §30,000. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Fournier  and  Henrj, 
JJ.,  dissenting,  that  the  establishment  of  government  railways  in  Canada,  of 
which  the  Minister  of  Railways  and  Canals  has  the  management,  direction 
and  control,  under  statutory  provisions,  for  the  benefit  and  advantage  of  the 
public,  is  a  branch  of  the  public  police  created  by  statute  for  the  purposes  of 
public  convenience,  and  not  entered  upon  or  to  be  treated  as  a  private  and 
mercantile  speculation,  and  that  a  petition  of  right  does  not  lie  against  the 
Crown  for  injuries  resulting  from  the  non-feasance  or  mis-feasance,  wrongs, 
negligences,  or  omissions  of  duty  of  the  subordinate  officers  or  agents 
employed  on  the  public  service  on  said  railways.  That  the  Crown  is  not  liable 
as  a  common  carrier  for  the  safety  and  security  of  passengers  using  said  rail- 
ways. 

The  Queen  y.  HcLeod. — viii.  1. 
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12.  Contract — Non-liability   of  the   Croivn  on  Parliamentary 

print iny  contract. 

H.,  in  his  capacity  of  "clerk  of  the  Joint  Committee  of  both  Houses  on 
Printing,"  advertised  for  tenders  for  the  printing,  furnishing  the  printing 
papers  and  the  binding  required  for  the  Parliament  of  the  Dominion  of 
Canada.  The  tender  of  the  suppliants  was  accepted  by  the  Joint  Committee 
and  by  both  Houses  of  Parliament  by  adoption  of  the  committee's  report,  and 
a  contract  was  executed  between  the  suppliants  and  H.  in  his  said  capacity. 
The  suppliants,  by  their  petition,  contended  that  the  tender  and  acceptance 
constituted  a  contract  between  them  and  Her  Majesty,  and  that  they  were 
entitled  to  do  the  whole  of  the  printing  required  for  the  Parliament  of  Canada, 
but  had  nDt  been  given  the  same,  and  they  claimed  compensation  by  way  of 
damages. 

Held,  reversing  the  judgment  of  Henry,  J.,  in  the  Exchequer  Court,  that 
the  Parliamentary  Printing  was  a  matter  connected  with  the  internal 
economy  of  the  Senate  and  House  of  Commons  over  which  the  Executive 
Government  had  no  control ;  and  that  the  Crown  was  no  party  to  the  contract 
with  the  suppliants  and  could  not  be  held  responsible  for  a  breach  of  it. 

The  Queen  v.  MacLean. — viii.  210. 

13.  Departmental  Printiwj  Contract — Mutuality — Liability  of 

the  Croivn. 

Under  32  &  33  V.  c.  7,  which  provides  that  the  printing,  binding  and 
other  like  work  required  for  the  several  departments  of  the  government  shall 
be  done  and  furnished  under  contracts  to  be  entered  into  under  authority  of 
the  Governor  in  Council  after  advertisement  for  tenders,  the  Under  Secretary 
of  State  advertised  for  tenders  for  the  printing  "  required  by  the  several 
departments  of  the  government."  The  suppliants  tendered  for  such  printing,, 
the  specifications  annexed  to  the  tender,  which  were  supplied  by  the  govern- 
ment, containing  various  provisions  as  to  the  manner  of  performing  the  work 
and  giving  of  security.  The  tenders  were  accepted  by  the  Governor  in 
Council,  and  an  indenture  was  executed  between  the  suppliants  and  her 
Majesty,  by  which  the  suppliants  agreed  to  perform  and  execute,  etc.,  "  all 
jobs  or  lots  of  printing  for  the  several  departments  of  the  Government  of 
Canada,  of  reports,  etc.,  of  every  description  and  kind  soever  coming  within 
the  denomination  of  Departmental  printing,  and  all  the  work  and  services 
connected  therewith  and  appertaining  thereto,  as  set  forth  in  the  said  specifi- 
cation hereunto  annexed,  in  such  numbers  and  quantities  as  may  be  specifled 
in  the  several  requisitions  which  may  be  made  upon  them  for  that  purpose 
from  time  to  time  by  and  on  behalf  of  said  several  respective  departments." 
Part  of  the  Departmental  printing  having  been  given  to  others,  the  suppliants, 
by  their  petition,  claimed  compensation  by  way  of  damages,  contending  that 
they  were  entitled  to  the  whole  of  said  printing. 

Held,  affirming  the  judgment  of  Henry,  J.,  in  the  Exchequer  Court,  that 
having  regard  to  the  whole  scope  and  nature  of  the  transaction,  the  statute, 
the  advertisement,  the  tender,  the  acceptance  and  the  contract,  there  was 
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a  clear  inteution  shown  that  the  contractors  should  have  all  the  printing  that 
should  be  required  by  the  several  departments  of  the  government,  and  that 
the  contract  was  not  a  unilateral  contract  hut  a  binding  mutual  agreement. 
Tttschereau  and  Gwynne,  JJ.,  dissenting. 

The  Queen  v.  MacLean. — viii.  210. 

14;.  Contract — Government  contract — Clause  in — Consttmction  of 
— Assignment — Effect  of — Damages. 

On  the  2nd  August,  1878,  H.  C.  ifc  F.  entered  into  a  contract  wiHi  Her 
Majesty  to  do  the  excavation,  etc.,  of  the  Georgian  Bay  branch  of  the  Cana- 
dian Pacific  Railway.  Shortly  after  the  date  of  the  contract  and  after  the 
commencement  of  the  work,  II.  C.  it  F.  associated  with  themselves  several 
partners  in  the  work,  amonnat  others  S.  tt  R.  (respondents),  and  on  iiOth 
June,  187!),  the  whole  contract  was  assigned  to  S.  iSr  R.  .Subsequently,  on  the 
•jJoth  July,  187'J,  the  contract  with  H.  C.  &  F.  was  cancelled  by  Order  in 
Council,  on  the  ground  that  satisfactory  progress  had  not  been  made  with  the 
work  as  required  by  the  contract.  On  the  5th  August,  1879,  S.  &  R.  notified 
tlie  Minister  of  Railways  of  tlie  transfer  made  to  them  of  the  contract.  On 
the  S)th  August,  the  Order  in  Council  of  .July  2oth  was  sent  to  II.  C.  &  F.  On 
the  14th  August,  1871),  an  Order  in  Council  was  passed  stating  that  as  the 
Government  had  never  assented  to  the  transfer  and  assignment  of  the  con- 
tract to  S.  it  R.,  the  contractors  should  be  notified  that  the  contract  was  taken 
out  of  their  hands  and  annulled.  In  consequence  of  this  notification  S.  it  K., 
who  were  carrying  on  the  works,  ceased  work,  and  with  the  consent  of  the 
Minister  of  Public  Works,  realized  their  plant  and  presented  a  claim  for 
•damages,  and  finally  H.  C.  it  F.  and  S.  &  R.  filed  a  petition  of  right  claiming 
"J250,000  damages  for  breach  of  contract. 

The  statement  in  defence  set  up  intir  dliu,  tlie  17tli  clause  of  the  contract 
■which  provided  against  the  contractors  assigning  the  contract,  and  in  case  of 
.assignment  without  Her  Majesty's  consent,  enabled  Her  Majesty  to  take  the 
•works  out  of  the  contractors'  hands,  and  employ  such  means  as  she  might  see 
tit  to  complete  the  same  ;  and  in  such  case  the  contractor  should  have  no  claim 
for  any  further  payment  in  respect  of  the  works  performed,  but  remain  liable 
for  loss  by  reason  of  non-completion  by  the  contractor. 

At  tlie  trial  there  was  evidence  that  tlie  Minister  of  Public  Works  knew 
that  S.  it  11.  were  partners,  and  that  he  was  satisfied  that  they  were  connected 
with  the  concern.  There  was  also  evidence  that  the  department  knew  S.  ct  R. 
were  carrying  on  the  works,  and  that  S.  ct  11.  had  been  informed  by  the  Deputy 
Minister  of  the  department  that  all  that  was  necessary  to  be  ofticially  recog- 
nized as  contractors  was  to  send  a  letter  to  the  government  from  H.  C.  &  F. 

In  the  Exchequer,  Henry,  J.,  awarded  the  suppliants  $171,010.77  damages. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  reversing  the 
judgment  of  Henry,  J.,  Fournier  and  Henry,  JJ.,  dissenting,  that  there  was 
no  evidence  of  a  binding  assent  on  the  part  of  the  Crown  to  an  assignment  of 
the  contract  to  S.  &  R.,  who,  therefore,  were  not  entitled  to  recover. 

2.  That  H.  C.  &  F.,  the  original  contractors,  by  assigning  their  contract 
j[)ut  it  in  the  power  of  the  government  to  rescind  the  contract  absolutely,  which 
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WHS  (lone  by  the  Order  in  Council  of  the  14tli  August,  isTl,  luid  the  -lontrHC- 
tors  under  the  17th  clause  could  not  recover  either  for  the  value  of  work 
actually  done,  the  loss  of  prospective  damages,  or  the  reduced  value  of  the 
plant. 

Queen  v.  Smith. — x.  1. 

15.  Agreement  with  Government  of  Canada  for  continuous 
possession  of  railroad — Construction  of — Breach  (f,  In/ 
Crown  in  assertion  of  siqyposed  rirfhts — Damar/es — Joint 
■misfeasor — Judgment  obtained  against — Effect  of  in 
reduction  of  damages — Pleading — 37  V.  c.  IG. 

By  an  agreement  entered  into  between  the  Windsor  and  Annapolis 
Uailway  Company  and  the  Government,  approved  and  ratified  by  the  Gov- 
ernor in  Council,  '2'2nd  Septumber,  1871,  the  Windsor  Branch  Railway,  N.  S., 
together  with  certain  running  powers  over  the  trunk  line  of  the  Intercolonial, 
was  leased  to  the  suppliants  for  the  period  of  21  years  from  1st  January,  1«72. 
The  suppliants  under  said  agreement  went  into  possession  of  said  Windsor 
liranch  and  operated  tlie  same  tliereunder  up  to  the  lat  August,  1877,  on 
which  date  C.  J.  B.,  being  and  acting  as  Superintendent  of  Railways,  as 
authorized  by  the  Government  (who  claimed  to  have  authority  under  an  Act 
of  the  Parliament  of  Canada,  37  V.  c.  10,  passed  with  reference  to  tlic  Windsor 
Branch,  to  transfer  the  same  to  the  Western  Counties  Railway  Company 
otherwise  than  subject  to  the  rights  of  the  Windsor  and  Annapolis  Railway 
CJompany)  ejected  suppliants  from  and  prevented  them  from  using  said 
\Vindsor  Branch  and  from  passing  over  the  said  trunk  line  ;  and  four  or  five 
weeks  afterwards  said  Government  gave  over  the  possession  of  said  Windsor 
Branch  to  the  Western  Counties  Railway  Company,  who  took  and  retained 
possession  thereof. 

In  a  suit  brought  by  the  Windsor  and  Annapolis  Railway  Company 
against  the  Western  Counties  Railway  Company  for  recovery  of  possession, 
lie,  the  Judicial  Committee  of  the  Privy  Coun-cil  held  that  .37  V.  c.  !(>  did  not 
extinguish  the  riglit  and  interest  which  the  Windsor  and  Annapolis  Railway 
Company  had  in  the  W'indsor  Branch  under  the  agreement  of  22nd  Septem- 
ber, 1872. 

On  a  petition  of  right  being  filed  by  suppliants,  claiming  indemnity  for 
the  damage  sustained  by  the  breach  and  failure  on  the  part  of  the  Crown  to 
perform  the  said  agreement  of  22nd  September,  1871,  the  Exchequer  Court  of 
Canada,  Gwymie,  J.,  presiding,  held  that  the  taking  possession  of  the  road  by 
an  officer  of  the  Crown  under  the  assumed  authority  of  an  Act  of  Parliament 
was  a  tortious  act  for  which  a  petition  of  right  did  not  lie. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Strong  and  Gwynne, 
JJ. ,  dissenting,  that  the  Crown  by  the  answer  of  the  Attorney-General  did  not 
set  up  any  tortious  act  for  which  the  Crown  claimed  not  to  be  liable,  but 
alleged  that  it  had  a  right  to  put  an  end  to  the  contract  and  did  so,  and  that 
the  action  of  the  Crown  and  its  officers  being  lasvful  and  not  tortious,  they 
were  justified.  But,  as  the  agreement  was  still  a  continuous,  valid  and  bind- 
ing agreement  to  which  they  had  no  right  to  put  an  end,  this  defence  failed. 
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Therefore  the  Crown,  by  its  ofiicera,  havin^^  acted  on  a  misconception  of  or 
misinformation  as  to  the  ri^^hta  of  the  Crown,  and  wrongfully,  because  con- 
trary to  the  express  and  implied  stipulations  of  their  atjreement,  but  not  tor- 
tiously  in  law,  evicted  the  suppliants,  and  so,  though  unconscious  of  the 
wrong,  by  such  breach  become  possessed  of  the  suppliant's  property,  the 
peiidon  of  right  would  lie  for  the  restitution  of  such  property  and  for  damages. 

Prior  to  the  filing  of  the  petition  of  right,  the  suppliants  sued  the  Western 
Counties  Railway  Company  for  the  recovery  of  the  possession  of  the  Windsor 
Branch,  and  also  by  way  of  damages  for  monies  received  by  the  Western 
Counties  Railway  Company  for  the  freight  or  passengers  on  said  railway 
since  the  same  came  into  their  possession,  and  obtained  judgment  for  tlie 
same,  but  were  not  paid.  The  judgment  in  question  was  not  pleaded  by  the 
Crown,  but  was  proved  on  the  hearing  by  the  record  in  the  Supreme  Court  of 
Canada,  to  which  court  an  appeal  in  said  cause  had  been  taken,  and  which 
affirmed  the  judgment  of  the  .Supreme  Court  of  Nova  Scotia. 

Held,  per  Ritchie,  C.J.,  and  Taschereau,  J.,  that  the  suppliants  could  not 
recover  against  the  Crown,  as  damages,  for  breach  of  contract,  wliat  they 
claimed  and  had  judgment  for  as  damages  for  a  tort  committed  by  the  West- 
ern Counties  Railway  Company,  and  in  this  case  there  was  no  necessity  to 
plead  the  judgment. 

Per  Fournier  and  Henry,  JJ.,  that  the  suppliants  were  entitled  to  dam- 
ages for  the  time  they  were  by  the  action  of  the  Government  deprived  of  the 
possession  and  use  of  the  road  to  the  date  of  the  tiling  of  their  petition  of 
right. 

Windsor  and  Annapolis  Railway  Co.  y.  The  Queen  and  the  Western 

Counties  Railway  Co.— x.  335, 

[In  this  case  on  appeal  to  the  Judicial  Committee  of  the  Privy  Council  the 
judgment  of  the  Supreme  Court  was  reversed  in  part.     See  55  L.  J.  P.  C.  C.  41.] 

16.  Petition  of  right — Coiulition  precedent — Pleading — Contract 
—SI  V.  c.  13,  8.  18  (D.). 

The  suppliants  by  their  petition  of  right  alleged  that  they  were  contrac- 
tors for  the  building  of  section  No.  4  of  the  Intercolonial  Railway,  and  duly 
entered  upon  and  completed  their  contract,  which  contract  they  alleged  was 
under  the  Act  entitled  "An  Act  respecting  the  construction  of  the  Intercolon- 
ial Railway,  within  the  time,  and  according  to  the  terms,  covenants  and  con- 
ditions set  forth  in  said  contract.  That  in  following  the  directions  and 
instructions  of  the  commissioners  and  the  engineers  employed  and  placed  in 
charge  of  the  said  works,  which  directions  and  instructions  were  given  from 
time  to  time  as  provided  by  the  contract,  and  the  said  suppliants  were  bound 
to  follow,  and  did  follow,  they  performed  a  large  amount  of  extra  work  not 
comprised  in  said  contract,  nor  in  the  data  furnished  to  them  at  the  time  the 
said  contract  was  entered  into,  nor  in  the  schedules  and  specifications  referred 
to  in  said  contract  and  connected  therewith,  and  not  intended  to  be  covered  by 
the  lump  sum,  which  formed  the  consideration  money  of  said  contract.  Tliat 
they  were  put  to  great  expense  by  delays  in  preparations  by  the  commissioners 
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and  ensineerB,  and  to  great  loss  and  damage  by  reason  of  changeB  and  altera- 
tions necessitated  by  the  unskilful  nninner  in  wliich  the  works  had  been  laid 
out  by  the  engineers.  That  the  suppliants  were  deceived  and  misled  in 
making  their  estimates  by  iiisufticient  and  erroneous  data  in  the  schedule  of 
works  and  quantitien  prepared  and  published  by  the  chief  engineer.  That  it 
had  not  been  the  usage,  nor  was  it  the  intention  of  the  parties,  to  be  held  to 
the  strict  letter  of  the  contract  when  the  schedule  gave  erroneous  or  insufficient 
information,  entailing  extra  work  which  could  bo  performed  only  with  ruinous 
consequences,  but  they  were  entitled  to  be  paid  for  such  extra  work.  The 
suppliants  set  out  at  length  the  various  kinds  of  extra  work  done  and  changes 
made,  and  prayed  for  a  settlement  of  accounts,  that  they  might  be  allowed 
their  claim  for  the  extra  work  done,  for  the  materials  provided  by  them,  for 
damages  resulting  from  defects  of  plans,  specifications  and  surveys,  from 
changes  made  in  location,  grade,  etc.,  from  the  negligence  and  want  of  skill  of 
the  government  engineers,  and  for  breach  of  the  contract  in  being  prevented 
from  proceeding  with  the  work,  and  that  they  might  be  reimbursed  sums  of 
money  advanced  during  the  progress  of  the  work  with  interest. 

The  Attorney -General  demurred  on  the  following  grounds :  That  it  did 
not  appear  by  the  petition  that  the  chief  engineer  of  the  I.  C.  Ry.  had  certi- 
fied tliat  the  work  for  or  on  account  of  which  the  suppliants  claimed  had 
been  duly  executed,  or  that  the  suppliants  were  entitled  to  be  paid  therefor 
or  for  any  part  thereof,  nor  that  such  certificate  had  been  approved  of  by 
the  commissioners  of  said  railway  as  required  by  s.  18  of  the  Act  of  the  Par- 
liament of  Canada,  entitled  "An  Act  respecting  the  construction  of  the  I.  C. 
Ry.,"  passed  in  the  3l8t  year  of  H.  M.  reign  ;  that  H.  M.  was  not  responsible 
in  a  petition  of  right  for  the  damages  and  injuries  mentioned ;  that  it  did  not 
appear  by  the  terms  of  the  contract  the  commissioners  or  their  engineers  were 
under  any  obligation  to  lay  out  work  or  furnisli  specifications  therefor;  that 
it  appeared  by  the  petition  that  the  extra  work  claimed  for  was  done  in  pur- 
suance of  directions  given  by  the  engineers  as  provided  by  the  contract,  and  it 
was  not  alleged  any  extra  payment  was  to  be  made  therefor ;  that  it  was 
immaterial  that  the  schedules  of  works  were  defective  or  erroneous,  because 
Buch  schedules  were  not  alleged  to  have  been  warranted  as  accurate,  but  only 
of  probable  quantities,  and  the  demurrer  denied  liability  for  any  of  the  other 
matters  mentioned  in  the  petition  on  the  ground  that  the  contract  provided  for 
them,  or  that  the  work,  if  done,  was  not  in  any  way  warranted  by  H.  M.,  or 
had  been  done  under  the  directions  of  the  engineers  acting  within  the  con- 
tract. 

In  the  Exchequer  Court,  Henry.  J.,  overruled  the  demurrer  with  costs. 

On  appeal  to  the  Supreme  Court  of  Canada  by  the  Attorney-General, 
Held,  that  the  suppliants'  petition  was  too  indefinite  in  form,  and  was  insuffi- 
cient in  not  setting  out  the  contract,  and  a  compliance  with  the  requirements- 
of  s.  18  of  31  V.  c.  13  (C),  or  satisfactory  ground  of  non-compliance  with  the- 
condition  precedent  required  by  that  section. 

Appeal  allowed.  Judgment  of  the  Exchequer  Court  reversed,  with  leave 
to  the  suppliant  (the  Crown  assenting)  to  amend  his  petition,  on  payment  o£ 
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cdstH  of  iiijpeal  and  dotnurrer,  by  setting  out  the  contract  and  such  averments 
na  lie  mi^jlit  be  advised. 

The  Queen  v.  8mith.— Nov.  20,  187!). 

17.  Breach  of  notarial  contract — RcprexentationH. 

On  tlie  14tli  of  .Tiily,  1875,  tiie  Governiiient  of  Canadii,  throufib  one  Louis 
Morin,  advurtiwed  for  tenders  for  the  removal  of  steel  rails  from  the  harbour 
of  Montreal  to  the  rock  cut  at  Laciiiiie.  The  8up[)hant  tendered  for  the  con- 
tract according*  to  the  advertisement,  and  suppliant's  tender  being  accepted,  a 
notarial  deed  of  contract  was  entei'ed  into  and  executed.  The  contract  pro- 
vided, inter  alia,  "  that  the  said  party  of  the  second  part  hereby  undertakes  to 
remove  and  carry,  for  the  Government  of  the  I)ominion  of  Canada,  all  the 
steel  rails  that  are  actually,  or  that  will  be  landed  from  sea-going  vessels  on 
the  wharves  of  the  harbour  of  Montreal,  during  this  season  of  navigation,  and 
deliver  and  lay  on  the  ground  the  said  steel  rails,  at  the  place  commoidy  called 
the  Kock  Cut,  on  the  Lachme  (Janal,  subject  to  the  terms  and  conditions  here- 
inafter mentioned.  By  his  petition  of  right,  the  suppliant  alleged  a  breach  of 
the  contract  by  the  Crown,  and  that  ^forin,  acting  for  the  Crown,  represented 
to  the  suppliant,  that  some  Hi), 000  tons  of  rails  would  have  to  be  removed,  and 
that  under  such  representations  the  suppliant  entered  into  the  contract.  The 
amcunt  claimed  was  ?10,000. 

Held,  by  the  Exche(]uer  Court,  Taschtreau,  J.,  that  under  the  terms  of 
the  contract,  the  suppliant  was  entitled  to  have  the  removal  of  all  the  rails 
landed  in  ^Montreal  during  the  season  of  1^75,  and  the  Government,  having 
had  .5,000  tons  of  these  rails  removed  by  another  party,  were  answerable  iu 
damages  for  the  breach  of  contract. 

Held,  also,  that  the  representations  made  by  jNIorin,  as  agent  of  the 
Crown,  as  to  the  probable  ijuantity  to  be  landed,  were  unauthorized,  and 
having  been  made  previous  to  the  written  contract,  could  not  be  said  to  form 
part  of  said  contract. 

Kenny  y.  The  Queen,  1  Can.  Exch.  C.  R.  68.— fith  :March,  1882. 

18.  C.  S.  (C.J  c.  :.'S,  Jl  V.  c.  J.' — Slide  and  bourn  dues,  regidations 

as  to — C/udtel   niortijaijc — A;/reement  hetivcen  Crown  and. 
mortgagor  of  liunher,  clfect  of — Lien. 

This  was  a  petition  of  right,  filed  by  the  appellants,  praying  that  a 
seizure  of  a  quantity  of  logs,  which  was  made  by  the  government  collector 
for  arrears  of  slide  dues,  owed  by  one  S.  for  the  logs  seized  and  other  logs, 
be  removed,  and  that  the  sum  of  9o,207,  which  had  been  paid  by  the  appel- 
lants to  the  Crown,  under  duress,  be  refunded  to  them. 

S.,  being  indebted  to  the  appellants  in  a  large  sum  of  money,  had  given 
thein,  as  collateral  security  for  the  amount  of  his  debt,  two  chattel  mortgages 
on  certain  logs  and  timber.  These  mortgages  were  executed,  the  first  on  18th 
December,  187fi,  and  the  second  on  Uth  l\Iay,  1877.  On  15th  May,  1877, 
S.  became  insolvent,  and  in  1878,  the  equity  of  redemption  of  the  insolvent  in 
the  chattel  mortgages  was  duly  released  to  appellants  by  S's.  assignee.  In 
June,  1877,  S.,  who  had  been  allowed  to  remain  in  possession  of  the  property, 
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and  to  attend  to  the  manufacture  and  diapoaal  of  tli^  lumber  in  virtue  of 
special  provisions  in  tiio  mnrt>^af{09,  and  who  owed  also  a  lar|>,'t'  sum  of  money 
to  the  government  for  slide  dues  for  neveral  years  back,  in  order  to  repay  tliia 
general  indebtedness  for  dues,  aj^reed  with  the  government  to  pay  82  per  1,000 
feet  B.  II.,  on  all  lumber  to  be  shipped  by  him  thronnh  the  canalti.  The  dues 
fixed  by  the  regulations  of  the  government  for  each  log  were  4  cents,  equal  to 
about  20  cents  per  1,000  feet  B.  M.  The  appellants  claimed  that  this  arrange- 
ment was  unkuown  to,  and  had  never  been  ratified  by  them. 

''•■'  T.878,  when  the  appellants  began  to  ship  the  lumber  in  question  on 
barges,  the  collector  of  slide  dues  refused  to  allow  the  barges  to  pass  through 
the  canals  until  the  appellants  paid  the  'J2  agreed  upon  between  fS,  and  the 
government. 

The  cause  was  tried  before  Gwynne,  J.,  in  the  Exchequer,  who  Held,  1. 
No  weight  could  be  given  to  an  objection  urged  by  petitioners  that  the  Crown 
can  aciiuire  title  oidy  by  record,  and  therefore  no  claim  upon  behalf  of  the 
Dominion  Government  could  bo  asserted  in  virtue  of  the  agreement  relied 
upon  in  the  answer  of  the  Attorney-(ieneral  as  made  with  K.  The  Dominion 
Government  must,  under  s.  7  of  the  Petition  of  Kight  Ai '  of  187ti,  be  entitled 
to  whatever  benefit  may  accrue  therefrom  equally  as  any  subject  of  llie 
Crown,  if  the  proceeding  were  an  action  against  such  subject. 

2.  The  provisions  and  enactments  relating  to  tolls  in  31  V.  c.  12  (C),  are 
in  substance  and  effect  the  same  as  the  provisions  in  c.  "JH  of  the  Con.  Stats. 
(C),  under  which  the  regulations  relating  to  timber  passing  through  the  slides 
were  made,  and  therefore  under  the  provisions  of  s.  71  of  31  Y.  c.  12,  those 
sections  nmst  bo  read  as  having  been  in  force  since  the  passing  of  c.  28  of  the 
Con.  Stat.,  and  therefore  the  regulations  made  under  that  statute  are  in  etfect 
regulations  to  be  construed  as  made  under  31  V.  c.  12. 

3.  If  S.  were  the  suppliant  asserting  a  claim  against  the  Government 
based  upon  the  seizure  of  the  lumber  which  was  seized  for  the  purpose  of 
realizing  thereout  the  arrears  of  slide  dues,  to  such  a  claim  the  defence  that 
what  was  done  was  by  the  leave  and  license  of  S.,  and  in  pursuance  of  an 
agreement  to  that  effect  made  by  him  would  have  been  sufficient.  Tlic 
Attorney -General  v.  Contois,  25  Grant  340  referred  to. 

4.  Sitting  in  the  Court  of  Exchequer,  not  as  a  Court  of  Appeal,  but  in  an 
Ontario  case  to  administer  the  law  of  Ontario,  the  judge  was  bound  by  the 
authority  of  McAuley  v.  Allen,  20  U.C.  C.P.  417,  followed  in  !><imnelv.  Conlter, 
28  U.  C.  C.  P.  240,  to  hold  that  the  suppliants,  by  the  indenture  of  the  18th 
December,  1876,  by  reason  of  there  being  no  redemise  clause  or  proviso  as  to 
grantor  retaining  possession  u  ntil  default  inserted  in  it,  became  entitled  both 
to  the  property  and  possession  of  the  property  granted  by  the  indenture,  and 
being  so  entitled  might,  if  they  had  pleased,  at  any  time  have  exercised  their 
right  to  sell  therein  contained.  But  by  the  terms  of  the  indenture,  the  suppli- 
ants reserve  the  right  to  dictate  into  what  description  of  lumber  the  logs  should 
be  manufactured,  with  whom  alone  contracts  for  the  sale  of  the  lumber  might 
be  entered  into,  and  to  v/hom  upon  sales  it  should  be  consigned,  and  all  thi& 
was  provided  for  being  done  through  the  intervention  of  S.,  but  for  their  sole 
benefit,  S.  covenanting  to  act  only  under  the  direction  of  and  to  the  satisfaction 
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of  the  Buppliuiits.  The  effect  and  intent  of  the  in<lentnre,  therefore,  wns  to 
make  HiippliaiitH  principiilH  and  S.  tlieir  a^eiit  in  carrying  on  tlie  hiiHinetiH  in 
wliiuli  he  liad  been  en^'at;ed  in  fnture  for  tiie  benetit  of  the  Hniipliants,  ami 
witli  their  i)n)[)erty.  until  it  Hhould  bo  sold  or  they  Hhnnld  bo  )mid  their  del)t. 
As  Huch  a>4unt  H.  niUHt  bo  considoied  to  Imvo  had  aiirtieiont  autiiority  to  bind 
the  suppliantH  by  liin  a^^recment  with  the  (Invernment. 

0.  But  whether  S.  was  so  authorized  or  not,  the  supplinntB  adopted,  ratified 
and  confirmed  the  afireement  by  actint{  under  it  and  advancinu  moneys  to  pay 
tlie  f  rovcriiment,  in  aoconlance  with  its  terms,  after  they  must  be  held  to  have 
had  full  kiiowledfjo  of  the  nature  and  effect  of  it. 

On  appeal  to  the  Hupreme  Court  of  Canada,  Held,  reversing  the  judj^ment 
of  Gwynne,  J.,  tlmt  S.  had  no  authority,  i!Xpress  or  implied,  from  the  bank, 
after  the  e.xeciition  of  tlu*  mortgages,  by  any  agreement  with  the  Crown,  to 
pledge  the  property  covered  by  the  mortgages  for  the  payment  of  any  arrears 
of  Crown  dues,  or  to  impose  on  such  jjroperty  any  lien,  charge  or  burthen  other 
than  the  law  had  attached  to  it  for  the  alidagu  and  boomage  of  that  specific 
properly. 

That  there  was  no  evidencR  that  the  bunk  had  any  knowledge  of  any 
general  lien  or  charge  on  thnt  property,  or  of  any  arrears  other  than  on  the 
lumber  mentioned  in  the  mortgages,  or  of  any  claim  by  the  Crown  other  than 
for  the  sliilago  and  boomage  on  the  logs  in  dispute. 

That  if  the  bank  did  know  there  were  arrears  for  slide  or  boom  dues  on 
logs  previously  brouglit  down  and  nianufaclured  into  lumber,  such  knowledge 
would  not  create  a  charge  or  attach  a  hen  for  such  duos  on  other  lumber  than 
that  for  the  slidage  and  boomage  of  which  they  became  due. 

That  if  S.  did  propose  by  any  arrangement  with  the  Crown  to  give  the 
Crown  a  charge  or  lien  for  arrears  due  for  other  lumber,  there  was  no  evidence 
of  any  adoption,  ratification  or  confirmation  of  any  .■  uch  arrangement  by  the 
bank. 

That  there  was  nothing  in  the  law  or  regulations  giving  the  Crown  any 
general  lien  tor  arrears,  or  for  any  general  balance  which  the  owner  of  logs 
may  owe  the  government,  or  any  lion  e.xcept  on  the  specilic  lumber  for  the 
amount  due  for  its  pas8a;,e  or  boomage,  viz.,  lo.  per  log,  eijual  to  2()C.  per 
1,000  ft.  B  M. 

That  the  transaction  was  in  no  sense  that  of  principal  and  agent,  but  of 
debtor  and  creditor,  in  which  the  debtor  by  mortgage  by  way  of  collateral 
security  transferred  property  to  his  creditor  and  agreed  to  retain  possession 
and  so  deal  with  it  that  its  value  should  be  realized  in  such  a  manner  as  to 
secure  to  the  creditor  the  proceeds  in  payment  of  liis  debt,  the  surplus,  if  any, 
being  for  the  benefit  of  the  mortgagor.  Having  transferred  the  property  by 
way  of  mortgage,  S.  was  in  no  position  to  give  by  agreement  or  otherwise  a 
charge  to  take  precedence  of  such  mortgage. 

Per  Fournier,  J.,  without  giving  any  decided  opinion  as  to  the  validity  of 
the  regulations  by  virtue  of  section  71  of  31  V.  c.  12,  such  regulations  might  be 
looked  at  to  ascertain  the  amount  of  dues  which  could  be  claimed  under  tliem, 
because  the  appellants  could  not  at  the  same  time  admit  and  deny  the  validity 
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of  Hucli  ru>;iilntioiiH.  Admitting  they  were  invalid,  tl)e  ln^s  in  <incHtinii  liaving 
l)aHBL'(l  tlirou(,'li  the  Kivermnoiit  Hhdos,  thuro  would  still  be  due  to  the  jjoveriw 
ineiit  tho  valui!  of  the  8LTvi(308  rendered,  and  by  teiidcrinK'  f  l.i">00  tlie  BUpjiliiiiitB 
admitted  tliat  Honiothiii;^  was  justly  due  to  the  ^ovcrnintjnt,  if  not  lc;;ally  due 
in  virtue  of  tho  regulations. 

Appi.al  allowed  with  costs,  Ktrong  and  Taachereau,  JJ.,  dissentinj;. 

The  Merchants'  Bank  of  Canada  v,  The  Queen,— 'J'ind  .lunu.  1882. 
See  1  Can.  Exch.  C.  R.  1. 

19.  Claim  for  l^roiich  of  contract — Interest  on  profits  rofust-d. 

See   INTEREST,  (1. 

20.  Piovincial  debt,  liaJ>ilitij  of  Domivion  for — Order  in  Council 

— Account  stated — Considenition — Rhjht  to  iietition. 

Prior  to  confederation,  one  T.  was  cutting  timber  under  license  from  the 
old  I'rovinee  of  Canada  on  territory  in  dinputc,  butweun  that  province  and  the 
Proviiicc  of  New  UruuHwick.  In  order  to  utilize  the  limber  ho  cut  he  had  to 
send  it  down  the  St.  .lohn  I?iver,  and  it  was  seized  by  tho  authorities  of  New 
lirun^wick  and  only  releuKed  upon  payment  of  fines.  This  continuid  for  two 
or  three  years  until  T.  v.'iia  obli^(;d  to  abandon  the  business. 

Aa  a  result  of  negotiations  between  the  two  provinces,  the  boundary  line 
was  linally  lixed,  and  a  commission  was  appointed  to  determine  the  state  of 
accounts  between  them  in  respect  to  the  disputed  territory.  One  member  of 
the  commission  only  reported  New  Urunswickto  lie  indebted  toC'anada  in  the 
sum  of  ?20,00()  and  upwaids,  and  in  H71  tliese  figures  were  verified  by  the 
Dominion  auditor. 

Both  before  and  after  confederation  T.  frequently  urged  the  Government 
of  Canada  to  collect  this  amount,  and  indemnify  the  licensees  who  had  suf- 
fered owing  to  the  said  dispute ;  and  finally,  by  an  Order  in  Council  of  tlie 
Dominion  Government  (lo  wliom  it  was  claimed  the  debt  was  tnmsferred  by 
the  B.  N.  A.  Act)  it  was  declared  that  a  certain  amount  was  due  to  T.  which 
would  be  paid  on  his  obtaining  the  consent  of  the  Governments  of  Ontario  and 
Quebec.  Such  consent  was  obtained,  and  payments  were  made  by  the  Domin- 
ion Government  to  T.  and  to  tlie  suppliant  to  whom  tlie  claim  was  assigned, 
and  the  suppliant  proceeded  by  petition  of  right  to  recover  the  balance;  the 
government  demurred  on  the  ground  that  the  claim  was  not  founded  upon  a 
contract  and  that  the  petition  would  not  lie. 

Fournier,  J.,  in  the  Exchequer  Court,  overruled  the  demurrer,  and,  on 
appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment  of 
Fournier,  J.,  Fournier  and  Henry,  JJ.,  dissenting,  that  there  being  no  previous 
indebtedness  shown  to  T.  either  from  New  Brunswick,  the  Province  of  Canada 
or  the  Dominion,  the  Order  in  Council  did  not  create  a  debt  between  T.  and 
the  Dominion,  and  petition  would  not  lie. 

Appeal  allowed  with  costs. 

The  Queen  v.  Dunn— 22  C.  L.  J.  U— xi.  385. 
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21.  Assessment  for  sideivalks — Non-liahility  of  Crown. 

The  suppliants  by  their  petition  of  ri{,'ht  set  out: — 

"That  there  is  due  to  the  said  corporation,  by  the  Government  of  the 
Dominion  of  Canada,  the  sum  of  one  thousand  five  hundred  and  eighty  dol- 
lars and  fifty  cents  for  divers  works  done,  materials  furnished,  and  money 
disbursed,  for  sidewalks  (trottoirs)  in  front  of  the  different  immovable 
properties  belonj^ing  to  tiie  said  f^overnment  in  the  said  City  of  Quebec,  and 
other  works,  as  detailed  in  the  bill  of  particulars  hereunto  annexed." 

"  Wherefore  your  suppliant  humbly  prays  that  it  may  be  ordered  and 
adjudf^ed  by  the  said  court,  that  Her  Majesty  the  Queen,  and  the  said  Govern- 
ment of  the  Dominion  are  indebted  unto  the  said  corporation  of  the  City  of 
Quebec  in  the  said  sum  of  one  thousand  five  hundred  and  eif^hty  dollars  and 
fifty  cents,  and  that  an  order  and  judgment  to  the  effect  thereof  be  given  for 
the  payment  of  the  said  sum." 

The  statement  in  defence  was  as  follows  ; — 

"  Her  Majesty's  Attorney-General  admits  that  the  suppliants  performed 
certain  works,  furnished  materials  and  expended  money  for  sidewalks  in  front 
of  the  different  immovable  properties  belonj^ins,'  to  the  Government  of 
Canada,  in  the  City  of  Quebec,  and  for  other  works,  as  alle;^ed  in  the  sup- 
pliant's petition  of  right." 

'•  Her  Majesty's  Atti  uey-General  alleges,  as  the  fact  is,  that  the  said 
works  performed,  materials  furnished  and  money  expended  in  the  said  peti- 
tion mentioned  were  not  so  done,  furnished  and  expended  by  the  suppliants 
at  the  request  of  fler  Majesty,  but  were  so  done,  furnished  and  expended  by 
the  suppliants  in  pursuance  of  and  by  virtue  of  certain  powers  vested  in  tliem 
by  the  Act  of  the  Province  of  Canada,  passed  in  the  '20th  year  of  Her  Majesty's 
reigu,  chaptered  i)l,  intituled  an  '  Act  to  amend  and  Consolidate  the  Provisions 
contained  in  the  Acts  and  Ordinances  relating  to  the  Incorporation  of,  and  the 
Supply  of  Water  to  the  City  of  Quebec,'  and  the  several  Acts  in  amendment 
thereof,  and  for  which  the  suppliants  might  make  assessments  as  therein  pro- 
vided ;  and  that  tlie  suppliants  claim  is  for  the  recovery  of  the  taxes  so  assessed 
upon  the  said  lands  and  immovable  properties  of  Her  Majesty  in  the  City  of 
Quebec;  but  the  said  Attorney-General  submits  that  the  said  lands  and  im- 
movable properties  are  not  liable  to  taxation,  and  that  no  action  lies 
against  Her  Majesty  for  the  recovery  of  taxes ;  and  Her  Majesty's  Attorney- 
General  claims  the  same  benefit  from  this  objection  as  if  he  had  demurred  to 
the  said  petition." 

Issue  was  joined  on  these  pleadings  ;  and  the  case  was  argued  before  the 
Exchequer  Court,  Fournier,  J.,  presiding,  on  the  facts  set  out,  without  any 
evidence  being  taken. 

Held,  that  the  Crown  was  not  liable,  and  that  the  petition  must  be  dis- 
missed with  costs. 

The  Corporation  of  the  City  of  Quebec  v.  The  Queen,  2  Can.  Exch.  C.  R.  450. 

—30th  April,  1886. 
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22.  Intercolonial  railway  contract — 31  V.  c.  13,  s.  18 — Certificate  of 

engineer  a  condition    precedent — Forfeiture   and   penalty 

clauses. 

Sec  CONTRACT,  27. 

2.S.  Petition  of  Right  Act  of  Province  of  Quebec,  46  V.  c.  27— Pro- 
visions of  S.  &  E.  C.  Act  as  to  appeals  apply  to  cases  arising 
under. 

"iee  APPEAL,  19. 

24.  Remedy  hy — Lands  taken  for   'puhlic  purposes — Disposal  of 

lands  not  used — 7  V.  c.  11,  s.  29 — Mandamus. 

By  the  Rideau  Canal  Act,  8  Geo.  IV.  c.  1,  certain  lands  of  McQ.  were  set 
apart  for  canal  purposes  but  not  all  so  used.  By  the  Ordnance  Vesting  Act, 
7  V.  c.  11,  the  llideau  Canal,  and  the  lands  and  works  belonging  thereto,  were 
vested  in  the  principal  officers  of  H.  M.  Ordnance  in  Great  Britain,  ana  by 
s.  29  it  was  enacted  ;  "  Provided  always,  and  be  it  enacted,  that  all  lands  taken 
from  private  owners  at  Bytown  under  the  authority  of  the  Rideau  Canal  Act 
.  for  the  use  of  the  canal,  which  have  not  been  used  for  that  purpose,  be 
restored  to  the  party  or  parties  from  whom  the  same  Were  taken."  The  heir- 
at-law  of  McQ.  sought  to  recov=ir  from  the  Crown,  by  petition  of  right,  the 
lands  not  used  for  the  canal,  or  iademnity  for  such  as  had  been  sold  by  the 
Crown. 

Held,  per  Strong,  J.,  a  petition  of  right  is  an  appropriate  remedy  for  the 
assertion  by  the  suppliant  of  any  title  to  relief  under  s.  29.  Where  it  is  within 
the  power  of  a  party  having  a  claim  against  the  Crown  of  such  a  nature  aa  the 
present  to  resort  to  a  petition  of  right,  a  mandamus  will  not  lie,  and  a  man- 
damus will  never,  under  any  circumstances,  be  granted  where  direct  relief  is 

sought  against  the  Crown. 

McQueen  Y.  The  Queen.— xvi.  1.. 
And  see  DEED,  10. 

ESTOPPEL,  10. 

LIMITATIONS,  10. 

25.  Claim  for  extra  work  done  on  Intei-colonial  Ry. — 31  V.  c.  13, 

ss.  16,  17,  18,  and  37  V.  c.  15 — Change  of  chief  engineer 
before  final  certificate  given — Reference  of  suppliant's  claim 
to  engineer — Report  l)y  engineer — Efliect  of — Approval  by 
commissioner  or  minister  necessary. 
See  CONTRACT,  38. 

2G.  Submission  to  amiables  compositeurs — Of  claim  against  govern- 
Inent  of  Province  of  Quebec — Award — Petition  of  ritrht  to 
set  aside — Finality  of  award — Art.  1346,  C.  C.  P. 
See  ARBITRATION  AND  AWARD,  24. 

CAS.    l>ICt. — 41 
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27.  R.  S.  Q.,  Ai-t.  5976— Sale  of  timber  limits— Licensees— Plans- 
Description — Damages — Art.  992,  C.  C. — Practice — Style  of 
cause. 

See  CROWN,  28. 

Petitory  Action. — 2\>  recover  church  proimrin — Denial  of  quality 
hy  defendant  ftiied  as  trustee. 

The  facta  of  the  case,  as  stated  by  the  plaintiff  in  his  factum,  are  that 
by  deed  of  sale  passed  before  notary  public  on  the  23rd  November,  1871, 
and  duly  registered,  the  plaintiff,  John  Morrison,  the  defondunt,  and  *.wo 
others  as  trustees  of  the  Presbyterian  Church  of  Ciite  St.  Georye,  in  connec- 
tion with  the  Church  of  Scotland,  became  purchasers  of  the  ground  upon 
which  subsequently  a  church  was  erected. 

When  this  action  was  brought,  the  whole  of  the  trustees,  with  the  excep- 
tion of  the  plaintiff  and  defendant,  were  dead. 

A  union  of  Presbyterian  Churches  in  Canada  took  place  in  June,  1875. 

To  further  this  union  and  remove  any  obstructions  which  might  arise  out 
of  tho  trusts  by  which  tho  property  of  any  of  the  churciies  was  held,  the 
•'  Union  Act,"  38  V.  c.  72,  1875,  (Q.)  was  passed. 

This  Act,  s.  2,  provided  "  that  if  any  congregation  in  connection  or  com- 
munion with  any  of  the  said  churches  decide,  at  any  meeting  of  the  said 
congregation  regularly  convened,  according  to  tho  rules  of  the  said  congrega- 
tion, or  the  custom  of  the  church  with  which  it  is  in  connection,  and  held  in 
the  two  years  after  such  imion,  by  the  majority  of  the  votes  of  those  who, 
according  to  the  rules  of  the  said  congregation,  or  the  custom  of  tho  church 
with  which  it  is  in  connection,  are  entitled  to  vote  at  such  meeting,  not  to 
form  part  of  tho  said  union,  but  on  the  contrary  to  separate  itself  therefrom, 
then  and  in  such  case,  the  property  of  the  said  congregation  shall  not  be 
affected  by  this  Act,  nor  by  any  of  the  provisions  thereof." 

Plaintiff  claimed  that  no  meeting  of  the  above  congregation  had  been 
regularly  convened,  or  conducted  according  to  its  rules,  or  the  custom  of  the 
church,  and  that  consequently  the  property  was  affected  by  the  above  statute, 
and  should  be  held  and  administered  for  the  benefit  of  tho  said  congregation 
in  connection  with  the  united  church,  to  wit,  "  The  Presbyterian  Church  in 
Canada." 

Plaintiff  also  alleged  that  the  defendant  had  ceased  to  be  a  trustee,  and, 
acting  with  a  minority  of  tho  congregation  who  refused  to  enter  into  the 
united  church,  had  taken  forcible  possession  of  the  church  property  and 
excluded  tnorefrom  the  plaintiff  and  the  congregation,  for  which  he  was 
trustee. 

And  plaintiff  as  sole  surviving  and  acting  trustee,  sueing  for  hiuiself  in 
his  said  quality,  and  for  the  congregation,  claimed  the  property  and  that 
uefendant  be  ordered  to  quit  and  abaudon  the  same,  and  bo  declared  not  to  be 
a  trustee  of  said  property. 
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Defendant  admitted  that  he  was  not  a  trustee,  but,  wliile  saying  that  he 
had  no  quality  to  defend  the  action,  proceeded  to  allege  that  three  regular 
convened  meetings  liad  been  held,  within  the  two  years,  the  effect  of  which 
was  to  take  the  church  and  property  out  of  the  union. 

He  also  alleged  that  at  these  regularly  convened  meetings  trustees  were 
legally  appointed  to  replace  those  deceased. 

The  Superior  Court,  Johnson,  J.,  presiding,  dismissed  appellant's  action 
on  the  solo  ground  that  because  the  trust  deed  said  nothing  about  survivors, 
but  provided  for  a  succession,  there  could  be  no  action  unless  the  succession 
was  liist  filled  up. 

The  judgment  of  the  Court  of  Queen's  Bench  confirmed  this  judgment, 
the  majority  presumably  on  the  ground  taken  by  Mr.  Justice  Johnson,  Mr. 
Justice  Cross  alone  giving  as  his  reason  that  the  meetings  referred  to  were 
sufiiciont  compliance  with  the  law  to  take  the  property  out  of  the  union. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  courts  below,  that  the  action  being  a  petitory  action,  and  the  defendant 
having  pleaded  and  proved  that  he  was  not  and  had  never  pretended  to  be  in 
possession  of  the  immovable  claimed,  the  plaintiff  must  fail ;  and  that  the 
plaintiff  was  not  entitled  to  a  judgment  declaring  one  not  a  trustee  who  did 
not  pretend  to  bo  and  admitted  that  he  was  not  a  trustee.  Henry,  J.,  dis- 
senting. 

Appeal  dismissed  with  costs. 

Morrison  y.  McCuaig. — 19th  June,  1883. 

2.  By  trustees  of  Quebec  North  Sliore  turnpike  roads — No  title  to 

support. 

Sec  ROAD. 

3.  Right  to  bring,  reserved  to  defendant  in  possessor}'^  action. 

See  POSSESSORY  ACTION. 

Pew-holder — Rights  of,  in  St.  Andreius  Church,  Montreal — Dam- 
ages. 

J.,  an  elder  and  member  of  the  congregation  of  St.  Andrew's  Church, 
Montreal,  had  been  a  pew-holder  in  St.  Andrew's  Church  continuously  from 
18G7    to    1872,    inclusive.     In  ISfiO   and    1872   he  occupied   pew  No.  (58,  and 
received  for  the  rental  of  187'2  a  receipt  in  the  following  words  : 
"  6G.50  MoNTUEAL,  January  Dth,  1872. 

"  Received  from  James  Johnston  the  sum  of  sixty-six  dollars  and  fifty 

cents,  being  rent  of  lirst-class  pew  No.  OS,  in  St.  Andrew's  Church,  Beaver 

Hall,  for  the  year  1872. 

"  For  the  Trustees,  J.  Clrments." 

On  the  7th  December,  1872,  the  Trustees  notifiud  J.  that  they  would  not 
let  him  a  pew  for  the  following  year.  J.  thereupon  tendered  them  the  ren- 
tal for  the  next  year,  in  advance.  On  several  occasions  in  1873,  and  while 
still  an  elder  and  member  of  the  congregation,  he  was  disturbed  in  the  pos- 


(J  4.-'. 
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session  of  pew  No.  08,  by  the  respondents,  the  pew  having  been  placarded 
"  For  Strangers,"  strangers  seated  in  it,  his  books  and  cushions  removed,  etc. 
For  tliese  torts  he  brought  an  action  against  respondents,  claiming  $10,000 
damages. 

Held,  that  J.,  being  an  elder  and  member  of  the  congregation  of  St. 
Andrew's  Church,  Montreal,  as  such  lessee,  having  tendered  the  rent  in 
advance,  was,  under  the  by-laws,  custom  and  usage,  and  constitution  of  St. 
Andrew's  Church,  entitled  to  a  continuance  of  his  lease  of  the  pew  for  the 
year  1873,  and  that  reasonable,  but  not  vindictive,  damages  should  be  allowed> 
viz.  8300.     (The  Chief  Justice  and  Strong,  J.,  dissenting). 

Johnston  v.  the  Minister  and  Trustees  of  St.  Andrew's  Church.— i.  235. 

[In  this  case  the  Judicial  Committee  of  the  Privy  Council  refused  leave  to 
appeal.] 

The  Judicial  Committee  Held,  that,  although  Her  Majesty's  prerogative 

to  allow  an  appeal  was  preserved  by  s.  47  of  the  Sup.  and  E.  C.  Act,  38  V. 

c.   11,  neither  tlie  magnitude  of   the  case,  nor  the  effect  which  the  decision 

might  have  upon  a  number  of  other  cases,  made  it  a  case  in  which  an  appeal 

should  be  allowed. 

3  App.  Cases  159.— 10th  Dec.  1877. 

^.i  to  the  prerogative  right  to  allow  an  appeal  as  an  act  of  grace,  tec 
Cusldng  v.  Dupuy  ;  5  App.  Cases  409. 

In  a  case  of  the  Itank  of  New  Brunswick  v.  McLeod  (not  reported)  a  petition 
was  presented  for  special  leave  to  appeal  from  the  judgment  of  the  Supreme 
Court  of  New  Brunswick.  In  refusing  leave  the  Judicial  Committee  gave 
reasons  to  the  following  effect : — 

1.  The  policy  of  the  Dominion  Legislature  is  to  discountenance  appeals 
in  matters  of  insolvency,  so  much  so  that  not  even  an  appeal  to  the  Supreme 
Court  of  Canada  is  allowed,  and  the  final  decision  is  made  to  rest  with  the 
highesi  court  in  each  province. 

2.  The  Dominion  Legislature  cannot  affect  the  prerogative  of  the  Crown 
to  grant  special  leave  to  appeal,  but  in  advising  Her  Majesty  whether  the  pre 
rogative  should  be  exercised,  the  Privy  Council  pays  attention  to  the  expressed 
wishes  of  the  Colony,  and  will  not  recommend  its  exercise  except  in  cases  of 
general  interest  and  importance,  and  then  only  when  it  manifestly  appears 
that  the  court  below  has  erred  in  a  matter  of  law. 

3.  But  even  if  it  should  be  shown  that  the  court  below  has  so  erred 
leave  will  be  refused,  if  it  appear  that  the  court  below  has  decided  the  case 
independently  of  any  point  of  law  upon  a  particular  view  of  the  facts,  for 
the  Privy  Council  adopts  the  facts  as  found  by  the  court  below,  and  will  not 
review  such  findings  in  an  appeal  entertained  as  an  act  of  grace.     June,  1882. 

Plan — Description  by  reference  to. 
See  BOUNDARY. 
EASEMENTS. 
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2.  Signed  by  adjoining  proprietors. 

See  BOUNDARY,  2. 

3.  Sale  of  lands  according  to — Registration  of  a.  different  plan — 

Acceptance  of  conveyance. 

See  SALE  OF  LANDS,  16. 

4.  Sale  of  timber  limits — Plan  fiu'nished  by  Crown  prior  to  sale — 

misdescription — Petition  of  Right  to  recover  for  loss  sus- 
tained-R.  S.  Q.,  Art.  5976-Art.  992,  C.  C— Practice— Style 
of  cause. 

See  CROWN,  28. 

Pleading — Additional  i^lea — Supreme  Court  no  power  to  allow. 

D.  McJr.,  the  respondent,  sued  S.  \V.  B.  Co.,  the  appelhmts,  to  recover 
damages  alletjed  to  have  been  sustained  by  reason  of  the  obstruction  of  the 
river  Miramichi  by  appellant'H  booms.  The  pleas  were  not  tjuilty,  and  loave 
and  licenpe.  On  the  trial  counsel  proposed  to  add  a  plea,  that  the  wrong 
complained  of  was  occasioned  by  extraordinary  freshet.  The  counsel  for  tlie 
respondent  objected  on  the  ground  that  such  plea  mi-iht  have  been  demurred 
to.  The  learned  judge  refused  the  ajiplication,  because  he  intended  to  admit 
the  evidence  under  the  pluii  of  not  guilty.  On  appeal,  counsel  for  the  appell- 
ant contended  that  the  obstruction  complained  of  was  justified  under  the 
statute  17  V.  c.  10,  (N.B.),  incorporating  the  8outli-West  Boom  Company. 

Held,  that  the  appellants,  not  liaving  put  in  a  plea  of  justification  under 
the  hiatute,  or  applied  to  the  Supreme  Court  of  New  Brunswick  in  Banco  for 
leave  to  amend  their  pleas,  could  not  rely  on  that  ground  before  this  court  to 
reverse  the  decision  of  the  court  below. 

[But  see  now  R.  S.  C.  c.  13.5,  s.  iVi.] 

The  South-West  Boom  Co.  v.  McMillan.— iii.  700. 

2.  Objection  in  Court  of  Appeal,  not  taken  l>3'. 

See  BENEFIT  SOCIETY. 

t 

3.  Pleas — Amendnient  of,  in  Supreme  Court. 

Sec  JURISDICTION,  20. 

4.  Assignee — Trader — Insolvent  Act,  LS"."). 

See  INSOLVENCY,  1. 

5.  Equitable  Plea  in  action  for  calls. 

See  CORPORATIONS,  10. 
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Pleading— C(»H((HM<v/. 

0.    Want  of  proper  .stamps,  not  a  defence  which  need  be  pleaded. 

Sec  BILLS  OF  EXCHANGE  AND  PKOMIWSORY  NOTES, 

2,  C. 

7.  Plea  that  contract  made  in  England. 

See  INSOLVENCY,  5. 

8.  Insufficiency  of  Petition  of  Right. 

See  PETITION  OF  RIGHT,  16. 

9.  In  action  on  order  under  Companies'  Act,  1SG2  (Imp.) 

See  CORPORATIONS,  15. 

10.  In  action  between  adjoining  land  owners. 

See  DAMAGES,  20. 

11.  Equitable  plea  in  action  on  Bond. 

See  MORTGAGE,  10. 

12.  Ju8  tertii — Adding  plea  of  justification  under  writ  of  replevin. 

See  CONTRACT,  14. 

13.  Plea  of  tender  and  payment  into  court — Effect  of. 

See  SALE  OF  GOODS,  12. 

l-i.  Motion  to  amend — Insufficiency  of  affidavit — Matter  of  Proce- 
dure— Supreme  Court  will  not  interfere. 
See  JURISDICTION,  35. 

15.  Dilatoiy  exception — Plaintiff"  out  of  Province — Art.  120,  C.  C.  P., 

s-s.  7. 

See  DAMAGES,  30. 

10.  Appellate  Court  bound  to  give  effect  to  presci-iption,  though  not 
pleaded. 

See  LAND,  3. 

•prescription,  12. 

17.  Amendments  of  pleading  to  make  theui  conform  to  evidence. 

•    -  See  license,  6. 

18.  Pleading — Payment  into  court — Conditional  plea — Plaintiffs 

right  to  withdraw. 

In  an  action  for  an  account  the  defendant  after  setting  up  a  diecbarge  by 
the  plaintiff  of  his  cause  of  action  against  the  defendant  pleaded  as  follows  : — 
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Pleading — Contimwd. 

"  In  case  this  honourable  court  ahoiild  be  of  opinion  that  the  defendant  is  still 
liable  »  .  •  the  defendant  now  bring  into  court,  etc.,  the  sum  of, 
etc.,  and  states  that  the  paine  is  sufficient,  etc.  The  plaintiff  took  the  money 
out  of  court." 

Held,  Strong,  J.,  dissenting,  that  this  was  a  payment  into  court  in  satis- 
faction which  the  plaintiff  had  a  right  to  retain,  notwithstanding  his  action 
was  dismissed  at  the  hearing. 

Held,  per  Strong,  J.,  that  this  plea  only  recognized  the  plaintiff's  right  to 
the  money  in  the  event  of  the  court  deciding  that  the  defendant  was  not  dis- 
charged from  his  liability,  but  that  on  the  facts  presented  the  plaintiff  was 
entitled  to  judgment  for  the  same  amount  as  the  sum  paid  into  court. 

Fraser  y.  Bell. — xiii.  546. 

19.  Statement  of  claim  in  Exchequer  Court — Insuffi.cicncij  of — 

Am^eal    in  Exchequer   Court   from    order   of  judge    in 
Chambers. 

A  statement  of  claim  was  filed  by  the  Attorney-General  for  the  Province 
of  Ontario  in  the  E.xchequer  Court  of  Canada,  praying  "  that  it  may  be 
declared  that  the  personal  property  of  persons  domiciled  within  the  Province  of 
Ontario,  dying  intestate  and  leaving  no  next  of  kin  or  other  persons  entitled 
thereto  other  than  Her  Majesty,  belongs  to  the  province  or  to  Her  Majesty  in 
trust  for  the  province."  The  Attorney-General  for  the  Dominion  of  Canada 
in  answer  to  the  statement  of  claim  made  prayed  that  "  it  be  declared  the 
personal  property  of  persons  who  have  died  intestate  in  Ontario  since  con- 
federation, leaving  no  next  of  kin  or  other  person  entitled  thereto  except  Her 
Majesty,  belongs  to  the  Dominion  of  Canada,  or  to  Her  Majesty  in  trust  for 
the  Dominion  of  Canada." 

No  reply  was  filed,  and  on  an  application  to  Mr.  Justice  Gwynne  in 
Chambers  for  a  summons  for  an  order  to  fix  the  time  and  place  of  trial  or 
hearing,  the  summons  was  discharged  on  the  ground  that  the  case  did  not 
present  a  proper  case  for  the  decision  of  the  court,  A  motion  was  then  made 
before  the  Exchequer  Court,  Sir  W.  J.  Ritchie,  presiding,  by  way  of  appeal 
from  the  order  of  Mr.  Justice  Gwynne,  for  an  order  to  fix  the  time  and  place 
of  trial.  The  motion  was  dismissed  without  costs,  on  the  ground  that  he  was 
not  prepared  to  interfere  with  the  order  of  another  judge  of  the  same  court. 

On  appeal  to  the  full  court.  Held,  affirming  the  decisions  appealed  from, 
that  the  pleadings  did  not  disclose  any  matter  in  controversy  in  reference  to 
which  the  court  could  be  properly  asked  to  adjudge,  or  which  a  judgment  of 
the  court  could  affect. 

The  Attorney-General  of  Ontario  y.  The  Attorney-General  of  Canada. 

— xiv.  736. 

20.  Libel — Special  damages — Loss  of  custom. 

By  8.  11  of  the  Libel  Act  of  Manitoba,  50  V.  c.  22,  actual  malice  or  culp- 
able negligence  must  be  proved  in  an  action  for  libel  unless  special  damages  are 
claimed. 
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Plea.ding—f^ 'untinunl. 

Held,  tliiit  a  (,'encral  alln^jatioii  of  rliimatjeH  by  loss  of  cuHtom  is  not  a 
cluirn  for  Hpociul  diimaj^cH  tinder  tliiw  Hcction. 

I'er  Stronj,',  J.,  whore  Hpccial  dama^jiuH  are  Hoii(<1it  to  bo  recovered  in  an 
action  of  libel,  or  for  verbal  Hlander  where  the  words  are  actionable  j^er  «/•,  Buch 
fipeoial  daniaj^c  must  be  allej,'ed  and  pleaded  with  particularity,  and  in  cane  of 
special  darna^^e  by  rcftHon  of  Iohs  of  cuHtoni  the  naineH  of  tin;  cMMtonierH  muHt 
bo  f^iven  or  otherwise  evidence  of  the  special  damayc  is  inadmissible. 

Ashdown  v.  Manitoba  "  Free  Press  "  Company.— xx.  43. 
And  Hce  I'UACTICi:,  2',). 

-1.  Sale  of  IhikIh — N<iii-<lcli\('iy  of  portion  juiroluisod — Arts.  1501, 
15U2,  C.(J. 

Ser  SALE  OF  LANDS,  '.Vi. 

'2'2.  Notice  ol'  uctioii — Want  oi",  not  plcuili'il  — .Municii»!i!  corpora- 
tion— Duty  oF,  to  rtqjair  .streets — .'J4  V.  c.  11  (N.  H.) — 2o  V. 
c.  10  (N.H.). 

.SVe  M[TNICIPAL  COIiPOHATION,  '25. 

2:J.  Grant  by  local  ):(overnnieiit  of  foreslioro  of  liarb<jnr — Convoy- 
nnce  hy  gi-anteo — Claim  of  (lo\v»;r  l)y  wife  of  jfrantee — Act 
■of  legislature  conHrinino-  title — Slumld  he  pleaded. 
Si'.-  ESTOPPEL,  ]'.». 

'24.  Guarantee  l»y  inana^;ing  owner  of  bills  drawn  by  master  of 
ship  on  agents — -  Misicprcsi'titatioii,  drfiiKM!  of,  not  avail- 
able under  plea  of  fraud. 

,SVe  SHIPS  AND  SlirPPTNG,   It. 

25.  Libid — l'l<;as  of  "not  guilty"  and  "fail'  comnient" — lleci-ption 
of  evidence  to  prove  pei'sonal  dishonesty — Rtijection  of  evi- 
dence in  I'ebuttal — General  verdict — Nev/  trial. 

See  LUiEL,  8.  .■ 

Pled/?;e— Of  money.s. 

.Sec  AGKEEMENT,  7.  >  .      •  - 

2.     Without  delivery — I-'odseasion — lil<j}dn  of  creditors— Art.  1970, 

c.  a 

B.,  who  was  the  principal  owner  of  the  South  Eastern  Railway  Company, 
was  in  the  habit  of  inin^linfj  the  moneys  of  the  company  with  bis  own.  lie 
bou^jht  locomotives  wliicli  were  delivered  to,  and  used  openly  and  ))ubli(;ly  by, 
the  railway  company  as  their  own  property  for  several  years.  In  January 
and  May,  1883,  15.,  by  documents  tuux  sciiig  priri',  sold  with  the  condition  to 
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(U)liver  on  (tuman'l,  ton  of  tliOHO  locomotive  ermiiiCH  to  F.  (7  iiL,  the  nppf.llivnts, 
U)  f^iiaraiitoe  thom  a({ainHt  an  ciidorHement  of  hifl  notcH  for  S'tO.OOO,  but 
roHorvod  tlio  riylit  on  jxiyrnent  of  Hiiitl  nol(!H  or  any  roiiewalH  tlicrcof  to  have 
Huiil  locornotiveH  rc-dolivertil  to  liirri.  I?.  Iiiiviii^;  hccome  iimolveiit,  1''.  I't  al., 
by  llieir  action  directed  a^uiriHt  It.,  tlu^  Koiith  KaHterii  Hail  way  Company, 
and  U.  ft  al.,  truHtocH  of  llio  company  nnder  tH-41  V.  c.  4!(  (I'.f^)),  aHki'ij  for 
the  delivery  of  the  loc')moti<'(iH,  which  witc  ut  the  time  in  the  open  poHHeHsion 
of  tlio  Houth  KaHtorn  Kailway  (Jompany,  nnloHs  the  dofendantn  paid  tho 
amount  of  their  debt.  U.  ('id  not  plead.  The  Houth  KaHtern  Hallway  f lom- 
pany  and  U.  ct  nl.,  uh  truHteeH,  pleailed  a  general  denial,  and  durini^  tiie  pro- 
ceedin^B  O'll.  filed  an  intervention,  alle^'in({  he  was  a  judj^ment  creditor  of  Jt., 
notorioiiHly  iiiHolvent  at  the  time  of  nnikin^;  tlin  alle^tid  wale  to  1'".  <•!  nl. 

Held,  aflirming  the  judntnent  of  tlie  court  below,  that  the  trauHaction  with 
B.  oidy  amounted  to  a  pled>'e  not  accompanied  Vjy  delivery,  and,  therefore, 
F.  cl  al.  were  not  entitled  to  the  poHBeHHir)n  of  the  locomotiveH  na  ai^ainst  credi- 
tors of  tlio  company,  and  tluit  in  any  cane  they  were  not  entitled  to  the  property 
as  a^^ainst  O'll.,  a  jud({meiit  (^-editor  of  1).,  an  insolvent. 

Fairbanks  v.  Barlow.     .\iv.  217. 

.'{.    Insolvency  — ClaiiJi  ajruinst  insolvent — Notes  lield  as  collateral 
security — C'oUocation — Joint  and  several  lialnlity. 
See  AKSIONMKNT,  2:i. 

4.  01'  slianis  in  huildin;^  society — l>y-la\v — Indeljtedness  to  society 

— Security. 

See  BY-LAW,  18. 

INSOLVKNCY,  27. 

5.  Oppo.til  ion  a  fin  de  rhanje — Pkdfje — ArL  J^l'J,  C  (J. — Afjrcriiunit 

—Effect  of— Arts,  mr,  2oir,  &  20!)i  a  a 

The  reBponde.  it  obtained  against  the  Montreal  and  Sorel  Hallway  Com- 
pany a  jud^;ment  for  the  sum  of  V>li>  and  costs  and  iiavin^  caused  a  writ  of 
vendittDiii  e.rjionnn  to  isHue  avjaiiiHt  tho  railway  [iroperty  of  the  Montreal  and 
Horel  railway,  the  appellants,  who  were  in  poHHession  and  working  the  railway, 
claimed  under  a  certain  agreement  in  writing!  to  be  entitled  to  l-etain  ))OHHeH- 
Bion  of  the  railway  i)roperty  pled;4ed  to  them  for  the  diHburson.uiils  they  had 
made  on  it,  and  filed  an  opposition  I'l  Jinde  chiirye  for  tho  sum  of  S/)5,00()  in  tho 
hands  of  tlio  sheriff.  The  respondent  contested  the  o|)position.  The  af»ree- 
nient  relied  on  by  tho  appellant  company,  was  entered  into  between  the 
Montreal  and  Korcl  railway  and  the  appellant  company,  and  stated  amongst 
roher  thinj^s  that  "  the  Montreal  and  Sorel  Railway  Company  was  burthonod 
■ivith  debts  and  had  neither  money  nor  credit  to  place  tlie  roal  in  ni  .nin^ 
order,  etc.''  Tho  amount  claimed  for  disbur.sements,  etc.,  was  over  535,000. 
I'Uo  Superior  Court,  wlioso  judgment  was  affirmed  by  the  Court  of  Queen's 
lAeupli  fur  Lower  Canada,  diamiused  the  oppositiun  a  Jin  dc  clmnjc. 
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On  appeal  to  the  Supreme  Court  the  reapoiidcnt  moved  to  quash  the 
appeal  on  the  ground  that  the  amount  of  the  orifjinal  jud^niunt  waa  the  only 
mutter  in  controverwy  and  was  inHuHicient  in  amount  to  jjivo  juriwdiction  to 
tlie  Court.  Tlie  (!ourt  without  deciding  the  (juustion  of  juriadiction  heard  tlie 
appeal  on  the  raerita,  and  it  was      < 

Held,  1.  That  hucIi  an  agreement  must  he  deemed  in  law  to  have  been 
made  with  intent  to  defraud  and  was  void  as  to  the  anterior  ureditora  of  the 
Montreal  and  Sorel  Railway  Company.  '    "     • 

2.  That  as  the  n<jreement  fjranting  the  lien  or  pledge  affected  immovable 
property  and  had  not  been  registered  it  was  void  a>,'ain8t  the  anterior  creditors 
of  .the  Montreal  and  Sorel  Railway  Company.     Arts.  1977,  2015  .t  '2094,  C.  C. 

3.  That  Art.  419,  C.  C,  does  not  give  to  a  pledgee  of  an  imniovabli'  who 
has  not  registered  his  deed  a  right  of  retention  as  against  the  pledger's  execu- 
tion creditors  for  the  payment  of  his  dishursoments  on  the  property  pledged, 
but  the  pledgee's  remedy  is  by  an  opposition  a  fin  de  connerver  to  be  paid  out  of 
the  proceeds  of  the  judicial  sale.     Art.  197'i,  ('.  C. 

The  Great  Eastern  Railway  Company  v.  Lambe.— xxi.  431. 

6.  Insolvency,  knowle(l<fo  of  by  creditor — Fraudulent  preference — 
Warehouse  receipt — Novation — Arts.  1975, 1034, 1035, 1036, 
11G9.  C.C. 

.        See  INSOLVENCY,  32.    ,         .         ;,. 

Police  regulations. 

See  LEGISLATURE,  10.  .     ,  ''      '  '  ' 
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Policy. 

Sec  INSURANCE,  FIRE,  LIFE,  MARINE. 

Possession— Title  by.  ;  <  ,r    .       ,i       , 

See  LIMITATIONS,  2.  ' 

2.  As  caretaker.  "   '  ' "  ■  "'  '"  ■'■'■'''■  '">'   -•'•■ 

See  TENANCY  AT  WILL. 

3.  As  against  wrong-doei's — Mixture  of  logs.  •   '     ' 

See  REPLEVIN,  2. 

4.  By  road  trustees. 

See  ROAD. 

5.  Possession  fraiululently  obtained  by  defendant — Plaintiff  not 

put  on  proof  of  title — Tax  sale — Assessment — Sheriff's  deed 
— Court  of  Chancery,  powers  of  in  action  of  ejectment — 
R8.  0.  c.  40,  8.  87;  33  V.  c.  23. 

N.,  respondent,  as  assignee  in  insolvency  of  H.,  who  bought  a  lot  of  land 
from  the  purchaser  at  a  sheriff's  sa'e  for  taxes,  filed  a  bill  in  Chancery  under 
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tlie  Ontario  Adininistration  of  Justice  Act  anaiiist  W.  A  O'N.  (appellants), 
who  were  in  poHHesHion,  praying  inter  alia  that  dofendants  be  ordered  to 
deliver  up  poBBenHion  of  the  laiidn  uiid  to  aoofxiiit  for  the  value  of  trees,  etc., 
ctit  down  and  removed.  W.  by  his  annwer  adopted  O'N's.  possosHion  nnil 
claimed  under  conveyance  from  the  Crown  and  impeached  tlic  validity  of  the 
Hale  for  taxeH.  O'N.  by  Iuh  answer  alle|{ed  he  was  in  poHsossion  under  \V.  At 
the  trial  it  was  proved  that  H.  ^ave  a  lease  of  the  lot  to  one  T.  for  four  years, 
and  that  O'N.  went  to  T.  while  he  was  utill  in  possesBion,  and  by  fraudulent 
representations  induced  T.  to  leave  tiie  place  and  thereby  obtained  possession 
for  the  beuetit  of  W.  The  Court  of  Chancery  for  Ontario  held  that  appellants 
were  obliged  to  yield  up  possession  to  the  respondent  before  asserting  any  title 
in  tliemselves.  The  Court  of  Appeal  for  Ontario  varied  the  decree  by  declar- 
in>^  that  the  decree  was  to  bewitliout  prejudice  to  any  proceeding  the  appellant 
W.  mi<{lu  bo  advised  to  take  to  establish  his  title  to  the  lands  in  questiort 
within  two  months  from  the  date  thereof. 

Held,  per  Ritchie,  C.J.,  and  Stronj^,  Fournier  and  Henry,  JJ.,  afRrminj; 
the  judgment  of  the  courts  below, — that  the  appellants,  having  tiaiw  into  pos- 
session under  T.,  were  estopped  in  this  suit  from  dirfputing  their  landlord's 
title,  and  that  the  respondent  was  entitled  to  an  injunction  to  restrain  appell- 
ants from  committing  waste  and  to  an  account  for  waste  already  committed. 

Per  Strong,  J. — The  decree  made  by  the  Chancellor  would  have  constituted 
no  bar  to  a  subsequent  action  at  law  or  suit  in  etjuity  by  W.  to  impeach  the 
tax  sale,  and  should  not  have  been  varied  by  the  Court  of  Appeal. 

Per  Gwynne,  J. — The  case  should  have  been  disposed  of  upon  the  issue  as 
to  the  validity  of  title  upon  which  the  plaintiff  had  by  his  bill  rested  his  case ; 
and  as  the  appellants  had  failed  to  prove  that  the  taxes  had  been  paid  before 
the  sheriff's  sale,  tlie  Ontario  statute,  33  V.  c.  23,  had  removed  all  errors  and 
defects,  if  any  there  were,  which  would  have  enabled  the  true  owner,  at  the 
time  of  the  sale,  to  have  avoided  it,  and  pursuant  to  the  provisions  of  c.  40, 
s.  87,  R.  S.  O.,  the  respondent  was  entitled  to  recover  possession  of  the  land  in 
question  and  to  have  execution  .therefor,  but  not  to  an  order  for  an  injunction 
or  any  direction  for  an  account,  the  statute  authorizing  title  to  real  property 
to  be  tried  in  a  Court  of  Chancery  not  justifying  a  judgment  of  a  more  exten- 
sive character  than  would  have  been  pronounced  in  a  court  of  common  law  it 

the  action  had  been  brought  there. 

White  Y.  Nelles.— xi.  587. 

fi.    Of  marsh  lands — Accretion. 

Sec  TRESPASS,  10. 

•'/■,'',■• 

7.    Titlehy— Limitations— 38  V.c.  16(0.). 

This  is  an  action  brought  to  recover  possession  of  the  north  half  of  lot  No- 
34,  in  the  ninth  concession  of  the  township  of  North  Dumfries,  in  the  county 
of  Waterloo,  in  the  Province  of  Ontario.  The  respondent  is  the  plaintiff  in 
the  action,  and  claims  title  to  the  land  as  residuary  devisee  under  the  last  will' 
and  testament  of  Madeline  Ross,  deceased.  The  respondent's  case  is  that  one 
Cliarles  Ross  was  at  the  time  of  his  death  in  1804  the  owner  in  fee  of  the' 
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above  lands.  He  died  intestate  leaving  him  surviving  his  widow  Madeline 
lloss,  but  no  issue.  After  the  death  of  Charles  his  widow  remained  in  posses- 
sion and  occupation,  by  herself,  or  her  tenants,  of  the  whole  premises  up  to 
the  time  of  her  death  on  the  (ith  October.  1881.  By  an  indenture  of  lease 
dated  the  3rd  day  of  May,  1881,  she  demised  the  premises  to  the  defendant 
Oliver  for  the  period  of  five  years  to  be  computed  from  the  first  day  of  April, 
1381,  and  at  the  time  of  her  death  Oliver  was  in  possession  of  the  premises  as 
tenant  under  such  lease. 

The  plaintiff  had  for  some  years  resided  with  Mrs.  Ross  in  the  house  on 
the  premises,  and  continued  to  reside  there  some  time  after  Mrs.  Ross's 
death.  She  subsequently  left  the  premises,  leaving  the  tenant  Oliver  in 
^possession. 

The  defendant  Ross,  pretending  to  be  one  of  the  heirs-at-law  of  the  late 
'  vCharles  Ross,  shortly  after  the  death  of  Mrs.  Ross,  procured  through  a  solicitor 
ihe  defendant  Oliver  to  accept  from  him  a  lease  of  the  premises  for  the  period 
of  one  year,  and  to  attorn  to  him  as  landlord. 

The  respondent  on  the  2-ltli  of  October,  1882,  commenced  this  action 
against  the  defendant  Oliver  (who  was  then  in  possession  of  the  said  land) 
claiming  title  thereto  as  residuary  devisee  under  the  last  will  and  testament 
of  Madeline  Ross,  who  had  acquired  a  title  by  length  of  possession  subsequent 
to  the  death  of  her  husband  the  said  Charles  Ross.  The  defendant  Ross, 
having  obtained  an  order  allowing  him  to  defend  as  landlord,  was  made  a 
defendant  in  the  action.  In  his  statement  of  defence  he  claimed  title  to  the 
premises  as  one  of  the  heirs-at-law  of  the  late  Charles  Hoss,  and  alleged  an 
agreement  made  by  Madeline  Ross  with  the  heirs-at-law  by  wJtich  Madeline 
Ross  had  been  permitted  to  occupy  the  land  by  way  of  an  assignnentof  dower 
for  her  life,  and  that  she  had  occupied  as  caretaker,  and  by  virtue  of  such 
agreement,  and  that  her  occupation  was  not  adverse  to  his  title,  or  tlmt  of  the 
other  heirs-aii-law. 

At  the  trial  the  Judge  entered  a  verdict  for  the  defendant.  The  plaintiff 
then  moved  before  the  full  Court  of  the  Queen's  Bench  Division  to  set  aside 
this  verdict,  and  to  enter  judgment  for  the  plaintiff  ;  upon  which  motion,  after 
hearing  argument,  the  Court  unanimously  set  aside  the  verdict  for  the  defen- 
dants, and  directed  judgment  to  be  entered  for  the  plaintiff. 

From  this  judgment  the  appellant  Ross  appealed  to  the  Court  of  Appeal 
lor  Ontario,  which  Court,  after  hearing,  and  at  the  close  of  the  argument, 
unanimously  dismissed  the  appeal  and  affirmed  the  judgment  of  the  Court 
below. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgments 
of  the  Courts  below,  that  there  was  no  evidence  of  an  agreement  between  the 
heirs-at-law  of  Charles  Rosa  and  his  widow  that  she  should  occupy  the  land 
during  her  life  in  lieu  of  dower,  and  nothing  to  show  that  the  heirs  could  not 
have  brought  an  action  and  recovered  the  land  at  any  time  between  the  death 
of  Charles  Ross  and  the  1st  day  of  July,  1877,  when  their  right  and  title  were 
extinguished  or  ceased  by  virtue  of  the  Statute  of  Ontario,  38  V.  c.  16.  Appeal 
dismissed  with  costs. 

Oliver  V.  Johnston.— 9th  April,  1886. 
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H.    'Title  by — Failure  to  establish  —  Insolvent  Act  of  l87o,  ss.  68,. 
76— Fraudulent  coi>  veyance. 

In  an  action  of  ejectmeru  the  plaintiff  claimed  title  under  F.,  a  grantee  of 
S.,  the  assignee  in  insolvency  o'  P.  T>.,  who  formerly  owned  the  land,  and  who 
some  years  before  his  insolvency  had  convened  the  land  to  his  brother  L.  D. 
S.,  under  the  advice  of  the  inspectors  of  the  eitate,  refused  to  take  proceed- 
ings to  set  aside  the  conveyance  to  L.  D.  as  fraudulent,  and  two  of  the  credit- 
ors, under  the  provisions  of  s.  68  of  the  Act,  having  obtained  leave  from  the 
insolvency  judge  instituted  a  suit  in  the  name  of  S.,  and  procured  a  decree 
declaring  the  conveyance  to  L.  D.  fraudulent,  and,  as  against  S.,  void.  The 
decree  did  not  direct  a  sale  of  the  land,  as  was  prayed.  The  land  was,  how- 
ever, advertised  for  sale,  the  period  of  advertisement  being  shortened  by  the 
judge,  and  was  sold  to  F. ;  S.,  under  instructions  from  the  general  body  of 
creditors  at  first  refused  to  convey  to  F.,  but  subsequently  conveyed  upon  an 
order  being  obtained  from  the  judge  directing  him  to  do  so. 

It  was  held  by  the  Court  of  Appeal  for  Ontario,  12  Ont.  App.  R.  298, 
affirming  the  decision  of  the  C.  P.  Div.,  !J  Ont.  li.  89,  that  the  sale  was  not  one 
subject  to  the  control  of  the  general  body  of  creditors,  and  therefore  the  restric- 
tions of  8.  75  of  the  Act  were  inapplicable  and  the  sale  was  valid.  Further, 
that  the  defendant  failed  to  establish  his  claim  of  title  by  possession. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  courft  below  should  be  afiBrmed. 

Appeal  dismissed  with  costs. 

Herbert  y.  Donovan.— April  9,  1886. 

9.    Title  by  —  Statute  of  Limitations — Possession  of  tenant  of 

owner  of  life  estate  as  against  remainder-man. 

By  a  deed  to  tru  itees  in  1837,  two  lots  of  land  were  conveyed  in  trust  for 
E.  A.  for  her  life,  wi*ii  the  remainder  as  follows :  Lot  No.  2  to  G.  A.,  and  lot  No. 

1  to  A.  A.,  ti  the  use  of  tliem,  their  heirs  and  assigns,  as  joint-tenants  and  not 
as  tenants  ir,  common.  E.  A.,  the  tenant  for  life,  entered  into  possession  of 
lot  No.  2,  and  in  1862  put  her  son,  the  husband  of  the  defendant  into  posses- 
sion without  exacting  any  rent.  The  son  died  a  few  months  after,  and  the 
defendant,  his  widow,  continued  in  possession  of  the  lot,  and  was  in  possession 
in  1876,  when  the  tenant  for  life  died.  In  1878,  A.  A.,  the  plaintiff,  obtained 
a  deed  of  the  legal  estate  in  the  two  lots  from  the  executors  of  the  surviving 
trustee  (G.  A.  having  died  a  number  of  years  before)  and  brought  an  action 
against  the  defendant  for  the  recovery  of  the  said  lot  No.  2. 

Held,  affirming  the  judgment  of  the  court  below,  7  Ont.  App.  K.  592  ; 

2  C.  L.  T.  544,  that  as  there  was  no  time  prior  to  the  death  of  the  tenant 
for  life  when  either  the  trustees  or  those  entitled  in  remainder  could  have 
interfered  with  the  possession  of  the  lot,  the  Statute  of  Limitations  did  not 
begin  to  run  against  the  remainder-man  until  the  death  of  the  tenant  for  life 
in  1875,  and  he  was  therefore  entitled  to  recover. 

Held,  also,  that  for  the*  purposes  of  the  action  it  was  immaterial  whether 
the  plaintiff  was  entitled  to  the  whole  lot  by  survivorship  on  the  termination. 
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of  the  joint  tenancy  by  the  death  of  his  brother,  or  only  to  his  portion  of  the 
lot  as  one  of  his  brother's  heirs. 

Adamson  v.  Adamson.— xii.  563. 

10.  Title  to  Land — Possession — Nature  of — Statute  of  limitations 

— Evidence. 

In  an  action  against  O.  to  recover  possession  of  land  it  was  shown  that  0. 
had  been  in  possession  for  over  twenty  years ;  that  he  was  originally  in  as 
caretaker  for  one  of  the  owners ;  that  afterwards  the  property  was  severed 
by  judicial  decree  and  such  owner  was  ordered  to  convey  certain  portions  to 
the  others  ;  that  after  the  severance  O.  performed  acts  showing  that  he  was 
atill  acting  for  the  owners;  and  tliat  he  also  exercised  acts  of  ownership  by 
enclosing  the  land  with  a  fence  and  in  other  ways. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  and  restoring  that  of 
Rose,  J.,  at  the  trial,  that  the  severance  of  the  property  did  not  alter  the  rela- 
tion between  the  owners  and  O. ;  that  no  act  was  done  by  O.  at  any  time 
declaring  that  he  would  not  continue  to  act  as  caretaker  ;  and  that  his  posses- 
sion, therefore,  continued  to  be  that  of  caretaker  and  he  had  acquired  no  title 
by  possession.      liijdn  v.  liijan,  5  Can.  S.  C.  R.  487   [see  Tenancy  at   Will], 

followed. 

Howard  y.  O'Donohoe. — xix.  341. 

11.  Action  for  recovery  of  land  against  husband  and  wife — Alle- 

gation of  possession  in  wife — Sale  by  sheriff  as  against 
husband — Irregularities  in — Trial  of  action  after  pleadings 
maintained  on  demurrer. 

See  EJECTMENT,  5. 

12.  Sale  of  lands  in  hands  of  executors  by  sheriff  for  note  given 

by  one  of  the  executors  endorsed  by  testator — Purchase  by 
executor — Possession  taken  by  devisee  of  the  lands — Trust 
— Statute  of  limitations. 

See  TUUSTS  AND  TRUSTEES,  24. 

13.  Devise  to  children  and  their  issue — Possession  of  lands  of  estate 

taken  l)}'^  a  son  appointed  executor  and  trustee,  but  who  had 
not  proved  will  nor  disclaimed — Consent  of  acting  executor 
and  trustee — Statute  of  limitations. 
See  WILL,  23. 

-Possessory  Action. — Equivocal  possession — Rujht  ofivay. 

In  a  possessory  action  brought  by  P,  against  H. ,  the  latter  denied  H.'s 
possession  aud  pleaded  inter  alia  that  he  was  proprietor  and  had  exercised  a 
right  of  way  over  the  lands  in  dispuie  for  a  number  of  years.     The  laud  in 
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dispute  consisted  of  a  roadway  situated  between  the  adjoining  properties  of 
the  plaintiff  and  defendant. 

At  the  trial  P.  (the  defendant)  put  in  his  title.  H.  (plaintiff)  proved  that 
he  had  had  possession  for  a  year  by  closing  up  the  roadway  with  a  fence  and 
putting  his  cattle  there,  and  that  at  times  he  allowed  the  defendant  and  others 
to  use  the  roadway  to  get  to  the  river,  but  that  when  defendant  took  down  the 
fence  he  immediately  restored  it,  and  that  defendant  then  asked  him  to  let 
him  use  it.  That  it  was  after  the  defendant  had  again  taken  forcible  posses- 
sion of  the  land  that  he  instituted  against  him  the  present  actibn.  The  courts 
below  held  that  both  parties  had  only  proved  an  equivocal  possession  and 
dismissed  the  plaintiff's  action,  ordering  that  their  rights  should  be  tried  by 
an  action  au  petitoire. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Fournier,  .T.,  dissonting; 
that  as  P.  had  proved  a  possession  animo  domiiii  for  a  year  and  a  day,  he 
should  be  reinstated  and  maintained  in  peaceable  possession  of  the  land,  and 
H.  be  forbidden  to  trouble  him  by  exercising  a  right  of  way  over  the  land  in 
question,  reserving  to  the  latter  hia  recourse  to  revendicate  au  iietitoire  any 
right  he  might  have. 

Appeal  allowed  with  costs. 

Pinsonneault  y.  Hebert.— 8th  March,  1886.— xiii.  4.30. 

Power  of  Attorney— To  sell  land. 

See  SALE  OF  LANDS,  5. 

2.  To  sell  mortgaged  lands — Sale  of,  on  credit — Application  of 

proceeds — Duty  of  purchaser. 
See  MORTGAGE,  21. 

3.  Construction  of — Authority  to  settle  and  adjust  claim — Right  to 

receive  payment  under. 

A  crew  of  sailors  claiming  salvage  from  the  owners  of  a  vessel  picked  up 
at  sea  gave  a  power  of  attorney  to  P.  authorizing  him  to  bring  suit  or 
otherwise  settle  and  adjust  any  claim  which  they  might  have  for  salvage 
services  etc. 

Held,  affirming  the  decision  of  the  local  judge  in  admiralty,  that  P.  was 
not  authorized  to  receive  payment  of  the  sum  awarded  for  salvage  or  to  appor- 
tion the  respective  shares  of  the  sailors  therein. 

Taschereau,  J.,  took  no  part  in  judgment,  entertaining  doubts  as  to  the 
jurisdiction  of  the  court  to  hear  the  appeal. 

Churchill  v.  McKay— In  re  The  Ship  "  Quebec."— xx.  472. 

Power  of  Sale. — In  mortgage,  exercised^ after  foreclosure. 
See  MORTGAGE,  15. 
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Practice — Parties — AmemJing  record. 

Under  the  practice  in  Nova  Scotia,  where  the  wife  ia  improperly  joined  as 
co-plaintiff  with  the  husband,  the  suit  does  not  abate,  but  che  wife's  name 
must  be  struck  out  of  the  record. 

Caldwell  v.  Stadaoona  F.  &  L.  Ins.  Co.  — 12th  January,  1883.— xi.  212. 

la.  Contempt  of  Court — Practice  in  case  of — Judgment  not  final — 
R.  S.  C.  c.  135,  s.  24  ((0. 

See  JIJRISDICTION,  53. 

2.  Railway   Co. — Bonus — Action   against    municipality — Specific 

performance — Counter  claim — Damages. 

Sec  RAILWAYS  AND  RAILWAY  COMPANIES,  42. 

3.  Hypothecary  action — Judgment  in — Art.  2075,  C.  C. — Service 

of  judgment— Art.  47  G,  C.  C.  P,  and  C.  S.  L.  C.  c.  P,  a.  15— 
^Vail•er. 

By  a  judgment  en  declaration  iVhypothenue  certain  property  in  the  posses- 
sion and  ownership  of  respondents  was  declarsrl  hypothecated  in  favour  of  the 
appellant  in  tlie  sum  of  1^5,200  and  interest  and  costs  ;  they  were  condemned 
to  surrender  the  same  in  order  that  it  might  be  judicially  sold  to  satisfy  the 
judgment,  unless  they  preferred  to  pay  to  appellant  the  amount  of  the  judg- 
ment. By  the  judgment  it  was  also  decreed  that  the  option  shou'd  be  made 
within  forty  days  of  the  service  to  be  made  upon  them  of  the  judgment,  and 
in  default  of  their  so  doing  within  the  said  delay  that  the  respondents  be  con- 
demned to  pay  to  the  appellant  the  amount  of  the  judgment.  This  judgment 
(the  respondents  residing  in  Scotland  and  having  no  domicile  in  Canada)  was 
served  at  the  prothonotary's  office  and  on  the  respondents'  attorneys.  After 
the  delay  of  forty  days,  no  choice  or  option  having  been  made,  the  appellant 
caused  a  writ  of  fi.  fa.  de  terris  to  issue  against  the  respondents  for  the  full 
amount  of  the  judgment.  The  sheriff  first  seized  the  property  hypothecated, 
sold  it  and  handed  over  the  proceeds  to  a  prior  mortgagee.  Another  writ  of 
fi.  fa.  de  terris  was  then  issued  and  other  realty  belonging  to  the  respondents 
was  seized.  To  this  second  seizure  the  respondents  filed  an  opposition  i  Jin 
d'aiinuler,  claiming  that  the  judgment  had  not  been  served  on  them  and  that 
they  were  not  personally  liable  for  the  debt  due  to  appellant. 

Held, — Ist.  Reversing  the  judgment  of  the  court  below,  that  it  is  not 
necessary  to  serve  a  judgment  en  dMaration  d'hypothique  on  a  defendant  who 
is  absent  from  the  Province  and  has  no  domicile.  Art.  476,  C.  C.  P.  and  C.  B. 
L.  C.  c.  49,  s.  15. 

2nd.  That  the  respondents,  by  not  opposing  the  first  seizure  of  their 
property,  he  i  waived  any  irregularity  (if  any)  as  to  the  eervioe  of  the  judgment. 

3rd.     That  in  an  action  en  declaration  d'hypoth^iue  the  defendant  may,  in 

default  of  his  surrendering  the  property  within  the  period  fixed  by  the  court, 

be  personally  condemned  to  pay  the  full  amount  of  the  plaintiff's  olaim.    Art. 

2075,  C.  C.  • 

Dubuo  v.  KidBton.— xvi.  357. 
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4.  Parties  to  action — Sale  of  personal  rights — Warranty. 

See  VENDOK  AND  PURCHASER,  2. 

5.  Action  for  libel — Newspaper  publication— Lost  MSS. — Proof  of 

handwriting — Change   of    signature — Cross-examination — 
Nature  of. 
•  See  EVIDENCE,  39. 

6.  Pailway  Co. — Carriarje  of  goods — Claim  for  loss — Limitation 

of  time — Demurrer — Acquiescence  in  judgment — Resjiuli- 
cata — Partial  loss — Joint  tort-feasors — Release  to  one — 
Effect  of 

A  condition  of  a  contract  for  carriage  of  goods  by  railway  provided  that  no 
claim  for  damages  to,  loss  of,  or  detention  of  goods  should  be  allowed  unless 
notice  in  writing,  with  particulars,  was  given  to  the  station  agent  at  or  nearest 
to  the  place  of  delivery  within  thirty-six  hours  after  delivery  of  the  goods  in 
respect  to  which  the  claim  was  made. 

Held,  per  Strong,  J.,  that  a  plea  setting  up  non-compliance  with  this  con- 
dition having  been  demurred  to,  and  the  plaintiff  not  having  appealed  against 
a  judgment  overruling  the  demurrer,  the  question  as  to  the  sufficiency  in  law 
of  the  defence  was  res  judicata. 

Held  also, — Per  Strong,  J.,  Gwynne,  J.,  contra,  that  part  of  the  consign- 
ment having  been  lost  such  notice  should  have  been  given  in  respect  to  the 
same  within  thirty-six  hours  after  the  delivery  of  the  goods  which  arrived 
safely. 

Quaere. — In  the  present  state  of  the  law  is  a  release  to,  or  satisfaction 
from  one  of  several  joint  tort-feasors,  a  bar  to  an  action  against  the  others  ? 
Grand  Trunk  Railway  Company  of  Canada  v.  McMillan.— xvi.  543. 
AND  Sw  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

7.  Capias — Bail,  dischai'ge  of  for  delay  in  not  entering  judgment — 

Order  in  discretion  of  court  below — Practice — No  Appeal. 

See  JURISDICTION,  61. 

8.  Warehouse  receipts — Parol  agreement  as  to  disposal  of  surplus 

from  sale  of  goods — Action  by  creditor — Parties — Banking 
Act— R.  S.  C.  c.  120,  s.  53  et  seq. 

See  BANKS  AND  BANKING,  18. 

9.  Set  off — Not  pleaded  in  action — Right  to  set-off  judgment — 

Equitable  assignment. 
See  SET-OFF,  3. 

CAB.  DIG.— 42 
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10.  Art.  Jt51,  G.  G.  P. — Retraxit — Subsequent  dction — Document 

not  proved  at  trial — Consideration  of  in  appeal — Lis  pen- 
dens and  Res  judicata — Pleas  of. 

The  Exchange  Bank  of  Canada,  in  an  action  instituted  by  them  against 
G.,  filed  a  withdrawal  of  a  part  of  their  demand  in  open  court  reserving  their 
right  to  institute  a  subsequent  action  for  the  amount  so  withdrawn.  The 
court  acted  on  this  retraxit,  and  gave  judgment  for  the  balance.  This  judg- 
ment ^vas  not  appealed  from.  In  a  subsequent  action  for  the  amftunt  so 
reserved : 

Held,  reversing  the  judgment  of  the  court  below,  Fouruier,  J.,  dissenting, 
that  the  provisions  of  Art.  451,  C.  C.  P.  are  applicable  to  a  withdrawal  made 
outside,  and  without  the  interference  of,  the  court  and  cannot  affect  the 
validity  of  a  withdrawal  made  in  open  court  and  with  its  permission. 

2.  That  it  was  too  late  in  the  second  action  to  question  the  validity  of  the 
retraxit  upon  which  the  court  had  in  the  first  action  acted  and  rendered  a 
judgment  which  was  final  and  conclusive. 

A  document  not  proved  at  the  trial  but  relied  on  in  the  Court  of  Queen's 
Bench  for  the  first  time  cannot  be  relied  on  or  made  part  of  the  case  in  appeal. 
Mimtrml  L.  d-  M.  Co.  v.  Fauteux,  3  Can.  S.  C.  K.  433,  and  Lionaifi  v.  Molion't 
Bank,  10  Can.  S.  C.  R.  627,  followed. 

Exchange  Bank  of  Canada  v.  Gilman. — xvii.  108. 

11.  Libel — Trial  of  action — Improper  direction  to  jury — Excessive 

damages — Reduction  of  verdict. 

Held,  pt'r  Strong,  Fournier,  Taschereau  and  Gwynne,  JJ.,  that  where  on 
the  trial  of  an  action  for  libel  the  case  was  improperly  left  to  the  jury,  but  the 
only  prejudice  occasioned  to  the  defendant  thereby  was  that  of  excessive 
damages,  the  verdict  might  stand  on  the  plaintiff  consenting  to  the  damages 
being  reduced  to  a  sum  named  by  the  court. 

Held,  per  Ritchie,  C.  J.,  that  there  had  been  a  mis-trial  and- the  consent  of 
both  parties  to  such  reduction  was  necessary. 

Hlgglns  Y.  Walkem.— xvii.  225. 

12.  Winding-up  Act — Procedure  under — Use  of  ordinary  machin- 

ery of  court — Security — Reference  to  master  to  settle. 

In  assigning  to  provincial  courts  or  judges  certain  functions  under  the 
Winding-up  Act,  Parliament  intended  that  the  same,  should  be  performed  by 
meanc  of  the  ordinary  machinery  of  the  court  and  by  its  ordinary  procedure. 
It  is,  therefore,  no  ground  of  objection  to  a  winding-up  order  that  the  security 
to  be  given  by  the  liquidator  appointed  thereby  is  not  fixed  by  the  order,  but  is 
left  to  be  settled  by  a  master. 

Shoolbred  v.  Clarke.— xvii.  265. 
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13.  Writ  of  execiUion — Signature  of  protko notary — Seal  of  court. 

In  the  Province  of  Nova  Scotia  writs  of  execution  need  not  be  signed  by 
the  prothonotary  of  the  court.  It  is  the  seal  of  the  court  which  gives  validity 
to  such  writs,  not  the  signature  of  the  officer. 

Archibald  v.  Hubley. — xviii.  116. 
See  CHATTEL  MORTGAGE,  11. 

1-1.  Tierce-opposition  to  a  jiulgment — Interest  of  opposant — Inter- 
vention— Sale  of  litigiom  rights — Arts.  IJfSo,  989,  990,  loS3 
C.  C. — Arts.  15 Jf,  510,  G.  P.  C. — Judgment — When  action 
was  prescribed— Arts.  2316,  221,3,  2265,  2187,  G.  C. 

p.  having  filed  a  tierce-opposition  to  a  judgment  obtained  by  the  Attorney- 
General  of  the  Province  of  Quebec  in  1884,  in  a  suit  commenced  by  information 
in  17!)0  against  the  succession  of  one  M.P.  in  order  to  have  the  judgment  set 
aside  on  the  ground  that  it  declared  escheated  to  the  Crown  a  part  of  the 
Seigniory  of  Grondines,  of  which  he  (P.)  had  been  in  possession  for  a  great 
number  of  years,  and  which  judgment  it  was  alleged  had  been  obtained 
illegally  and  by  fraud  and  collusion,  one  M.,  an  advocate,  who  had  purchasecT 
all  the  rights  of  the  Crown  in  the  said  succession,  intervened  and  askeJ  fer- 
tile dismissal  of  the  tierce-opposition.  The  Attorney-General  and  the  curator 
to  the  succession  of  M.  P.,  the  only  parties  to  the  judgment  sought  to  be  set' 
aside,  in  answer  to  P.'s  tierce-opposition  merely  appeared  and  declared  that 
"  (7s  s'e;i  rapportcnt  d  justice."  Upon  the  issues  being  joined  on  the  tierce- 
opposition  and  en  the  intervention  and  evidence  taken,  the  Superior  Court 
dismissed  M.'s  intervention  and  maintained  P.'s  tierce-opposition.  On  appeal 
to  the  Court  of  Queen's  Bench  by  the  Crown  and  M.  jointly,  this  judgment 
was  reversed,  and  P.'s  tierce-opposition  was  dismissed.  On  appeal  to  the 
Supreme  Court  of  Canada  : 

Held,  reversing  the  judgment  of  the  court  below,  1st.  That  M.  had  no 
locus  standi  to  intervene,  the  sale  to  him  of  the  Crown's  rights  being  void 
(a)  because  it  was  a  sale  of  litigious  rights  to  an  advocate  prohibited  by 
Arts.  1483  &  1583,  C.  C,  and  therefore  null  under  Arts.  14  cfe  990  C.  C.  ; 
{b)  because  it  was  tainted  with  champerty,  Arts.  14,  989,  990,  C.  C. ;  (c)  because 
M.  admitted  he  had  no  interest  in  the  case.  Art.  154,  C.  P.  C. 

2nd.  That  P.,  being  in  possession  of  the  property,  declared  escheated  to 
the  Crown  in  a  proceeding  to  which  he  was  not  a  party  had  a  sufficient  interest 
under  the  circumstances  in  the  case  to  file  a  tierce-opposition,  and  that  the 
judgment  of  1884  should  be  set  aside  because  inter  alia,  (a)  it  was  obtained  by 
fraud  and  collusion  :  (b)  the  action  being  prescribed  in  1884  (Arts.  2216,  2242, 
2265,  C.  C),  P.,  under  Art.  2187,  had  the  right  to  avail  himself  of  this  pre- 
scription. 

Fournier,  J.,  dissenting  on  the  ground  that  P.,  not  having   alleged  or 

shown  a  right  superior  to  that  of  the  Crown,  his  tierce -opposition  should  be 

dismissed. 

Price  Y.  Mercier.— xviii.  303. 
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15.  Arbitration — Award  made  rule  of  court — Time  for  appljnng  to 

setitaside— 9&10W.III.c.l5,s.2— R.S.O.(1887)c.5ri,8.37. 
See  ARBITRATION  AND  AWARD,  22. 

16.  Criminal  trial — Causing  jurors  to  stand  aside — Right  of  Crown 

after  perusal  of  panel — Form  of  prisoner's  remedy — Case 
reserved — Writ  of  error. 

Sfe«  CRIMINAL  APPEAL,  13. 

17.  Admission   of   evidence  —  Cross   examination  —  Conversation 

partly  given  on  examination  in  chief — Evidencj  of  counsel 
See  EVIDENCE,  50. 

18.  Tender  of  evidence — Grounds  urged  at  trial — New  grounds 

relied  on  in  appeal. 

See  EVIDENCE,  51. 

19.  Practice — Nova  Scotia  Judicature  Act,  rule  1^76 — Motion  for 

■new  trial — Disposal  of  whole  case  on — Directions  to  jury — 
Observations  by  judge  on  issue  not  pleaded — Proper  case  for 
dispt using  wi th  jury . 

In  an  action  for  winding-up  a  partnership  in  the  gold  mining  business  the 
defence  pleaded  was  that  there  never  was  a  partnership  formed  between  the 
plaintiff  and  the  defendants,  or,  if  there  was,  that  it  had  been  put  an  end  to  by 
a  verbal  agreement  between  the  parties.  The  case  was  tried  by  a  jury  and  the 
result  depended  on  the  credibility  to  be  attached  to  the  respective  witnesses  on 
each  side  who  gave  evidence  as  to  the  agreement  that  had  been  entered  into. 
No  issue  of  fraud  was  raised  by  the  defendants  but  the  trial  judge,  in  charging 
the  jury,  made  strong  observations  in  respect  to  fraudulent  concealment  of 
facts  from  the  plaintiff  and  submitted  questions  to  the  jury  calling  for  find- 
ings in  relation  to  such  fraud.  The  plaintiff  having  obtained  a  verdict  which 
was  sustained  by  the  SuT)reme  Court  of  Nova  Scotia : 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne,  J.,  dissenting, 
that  there  should  be  a  new  trial. 

Per  Gwynne,  J.,  unless  either  paifey  desires  to  give  further  evidence  the 
court  should  render  the  judgment  on  the  evidence  as  it  stands  which  the  court 
below  ought  to  have  given. 

Per  Strong,  J.,  under  rule  476  of  the  Judicature  Act  the  court  can  take  a 
case  which  has  been  passed  upon  by  a  jury  into  its  own  hands  and  dispose  of 
it  if  all  the  proper  materials  on  which  to  decide  are  before  it,  but  in  this  case 
the  materials  essential  to  the  final  disposition  of  the  case  are  not  before  the 
court  and  there  must  be  a  new  trial. 

Per  Ritchie,  C.J. — The  Supreme  Court,  as  an  appellate  court  for  the 
Dominion,  should  not  approve  of  such  strong  observations  being  made  by  a 
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juilge  as  were  made  in  this  cane,  in  effect  oharfting  upon  the  defendants  fraud 
not  set  out  in  the  pleadings  and  not  legitimately  in  issue  in  the  cause. 

Per  Strong,  Fournier,  Taschereaa,  Gwynne  and  Patterson,  JJ.,  that  the 
case  was  eHsentially  an  equity  case  and  one  in  which  a  jury  could  advantage- 
ouHly  have  been  dispensed  with. 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Taschereau, 
Gwynne  and  Patterson,  JJ. 

Hardman  y.  Putnam.— Feby.  18,  1891.— xviii.  714. 

20.  Charge  to  jury — Misdirection — Neiv  trial — Tahinrj  accounts. 

W.,  a  trader,  being  in  financial  difficulties  assigned  all  his  property  to  B. 
who  undertook  to  arrange  with  W.'s  creditors.  W.  subsequently  assigned  his 
property  in  trust  for  the  benefit  of  his  creditors  and  the  assignee  and  some  of 
of  the  creditors  brought  an  action  to  have  the  transfer  to  B.  set  aside.  On  the 
trial,  after  the  evidence  on  both  sides  was  concluded,  plaintiff's  counsel  asked 
the  judge  to  instruct  the  jury  as  to  what  constituted  fraud  under  the  Statute 
of  Elizabeth,  and  he  also  urged  that  an  account  should  be  taken  of  the  dealings 
between  W.  and  B.  The  judge  refused  to  define  fraud  to  the  jury  as  rwiuestocl 
and  the  jury  stated  that  they  were  unable  to  deal  with  the  accounts.  Judg- 
ment having  been  given  for  the  defendants  and  affirmed  by  the  full  court. 

Held,  that  the  refusal  of  the  judge  to  charge  the  jury  as  requested 
amounted  to  misdirection,  and  there  should  be  a  new  trial  ;  that  the  case 
could  not  be  properly  decided  without  taking  the  accounts ;  and  that  it  could 
be  more  properly  dealt  with  as  an  equity  case. 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Gwynne  and 
Patterson,  JJ. 

GrlfBthB  Y.  Boscowitz.— IGth  June,  1891.— xviii,  718. 

21.  Receipt — Error — Parol  evidence — Arts.  IJf.,  1234,  G-  C. 

The  prohibition  of  Art.  1234,  C.  C.  against  the  admission  of  parol  evidence 
to  contradict  or  vary  a  written  instrument,  is  not  d'ordre  public,  and  if  such 
evidence  is  admitted  without  objection  at  the  trial  it  cannot  subsequently  be 
set  aside  in  a  court  of  appeal. 

Parol  evidence  in  commercial  matters  is  admissible  against  a  written 
document  to  prove  error.  .Etna  Insurance  Companii  v.  Drodie,  5  Can.  S.  C.  R.  1, 
followed, 

Schwersenski  y.  Vineber^.— xix.  243. 

J;irf«ee  EVIDENCE,  53. 

22.  Action  of  dainages  for  death — Prescription — Plea  of. 

In  an  action  by  a  widow  for  compensation  for  the  death  of  her  husband 
from  injuries  received  in  the  employ  of  the  defendants. 

Held,  Fournier,  J.,  dissenting,  that  at  the  time  of  the  husband's  death  al) 

right  of  action  was  prescribed  under  Art.  2262,  C.  C,  and  the  prescription  was 

one  to  which  the  courts  were  bound  to  give  effect  althought  it  was  not  pleaded. 

The  Canadian  Pacific  Railway  Co.  y.  Robinson.— xix.  292. 

[Reversed  by  the  J.  C.  of  the  P.  C,  (1892)  A.  C.  481]. 

See  ACTION,  8. 
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23.  Solicitor — Bill  of  costs — Reference  to  taxing  officer — Procedure 

— Jurisdiction  of  Supreme  Court  in  matter  of  procedure. 
See  SOLICITOR  AND  CLIENT,  7. 

24.  Specially   endorsed   wnt — Order   for   sunuiiary  judgnient  — 

Appeal. 

See  JURISDICTION.  89. 

25.  Parties  to  suit — Assignment  of  chose  in  action — Deraurrer — 

Res  judicata. 

C.  by  instrument  under  seal  assigned  to  defendant,  as  security  for  moneys 
due,  his  interest  in  certain  policies  of  insurance  on  which  he  had  actions 
pendinfi.  C.  afterwards  Rave  to  B.  &  Co.  an  order  on  defendant  for  the 
balance  of  the  insurance  money  that  would  remain  after  paying  his  debt  to 
defendant.  B.  &  Co.  endorsed  the  order  and  delivered  it  to  plaintiff  by  whom 
it  was  presented  to  the  defendant,  who  wrote  his  name  across  its  face.  B.  & 
Co.  afterwards  delivered  to  plaintiff  a  document  signed  by  them  statin-^  that, 
having  been  informed  that  the  endorsed  order  was  not  negotiable  by  endorse- 
ment, to  perfect  plaintiff's  title  and  enable  him  to  obtain  the  money  in 
defendant's  hands,  they  assigned  and  transferred  their  interest  therein  and 
appointed  plaintiff  their  attorney,  in  their  name,  but  for  his  own  use  and 
benefit,  to  collect  the  same. 

The  defendant  having  received  the  amounts  duo  C.  on  the  insurance 
policies  informed  plaintiff,  on  his  demanding  an  account,  that  there  were  prior 
claims  that  would  absorb  it  all.  Plaintiff  then  filed  a  bill  in  equity  for  an 
account  and  payment  of  the  amount  found  due  him  to  which  defendant 
demurred  for  want  of  parties,  alleging  that  the  order,  though  absolute  on  its 
face,  was,  in  fact,  only  given  os  security,  and  that  an  account  between  B.  & 
Co.  and  C.  being  necessary  to  protect  C.'s  rights,  C.  was  a  necessary  party  to 
the  suit.  The  demurrer  was  overrided  and  the  judgment  overruling  it  not 
appealed  from,  and  tl^p  same  defence  of  want  of  parties  was  set  up  in  the 
answer  to  the  bill. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  N.  B.,  Strong  and 
Patterson,  JJ.,  dissenting,  that  the  question  of  want  of  parties  was  res  judicata 
by  the  judgment  on  the  demurrer  and  could  not  be  raised  again  by  the 
answer.  Even  if  it  could  the  judgment  was  right  as  C.  was  not  a  necessary 
party.  As  between  plaintiff  and  defendant  the  order  was  an  absolute  transfer 
of  the  fund  to  be  received  by  defendant,  and  was  treated  by  all  the  parties  as 
a  negotiable  instrument.  Defendant  had  nothing  to  do  with  the  equities 
between  C.  and  B.  &  Co.,  or  between  B.  &  Co.  and  plaintiff,  but  was  bound  to 
account  to  plaintiff  in  accordance  with  his  undertaking  as  indicated  by  the 
acceptance  of  the  order. 

HcKean  v.  Jones.— xix.  489. 
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26.  Election  2iet  it  ion— Preliminary  objections — R.  S.  C.  c.  0,  a.  GJ 

— En<)li»h  general  rides — Copy  of  petitun — R.  S.  C.  c.  9, 
s.  it  (h) — Description  and  occitpation  of  petitioner. 

Held,  affirnnn^'  tlie  judgment  of  the  court  below,  tbut  tlie  judges  of  the 
court  in  Manitoba  not  having'  made  rules  for  the  practice  and  procedure  in 
controverted  elections  the  Enj^lish  rules  of  Michaelmaa  Term,  18(18,  were  in 
force,  (R.  B.  C.  c.  'J,  b.  63),  and  that  under  rule  one  of  aaid  English  rules  the 
petitioner,  when  tiling;  an  election  petition,  is  bound  to  leave  a  copy  with  the 
clerk  of  the  court  to  be  sent  to  the  returning  officer,  and  that  his  failure  to  do 
80  is  -the  subject  of  a  substantial  )>reliminary  objection  and  fatal  to  the 
petition.    Strong  and  Owynne,  JJ.,  dissenting. 

Held,  further,  reversing  th»^  judgment  of  the  court  below,  that  the 
omission  to  set  out  in  the  petition  the  residence,  address  and  occupation  of 
the  petitioner  is  a  mere  objection  to  the  form  which  can  be  remedied  by 
amendment,  and  is  therefore  not  fatal. 

Lisgar  Election  Case,  Collins  v.  Ross.— .xx.  1. 

27.  Election  petition — Preliminary  objections — Personal  service 

at  Ottawa — Security — Receipt — R.  S.  C.  c.  9,  ss.  8  &  9,  s-ss. 
e  cC-  g,  and  s.  10. 

In  Prince  Edward  two  members  are  returned  for  the  Electoral  District  of 
Queen's  County.  With  an  election  petition  against  the  return  of  the  two 
sitting  members  the  petitioner  deposited  the  sum  of  82,000  with  the  deputy 
prothonotary  of  the  court,  and  in  the  notice  of  presentation  of  petition  and 
deposit  of  security  he  stated  that  he  had  given  security  to  the  amount  of  one 
thousand  dollars  for  each  respondent  "in  all  two  thousand  dollars"  duly 
deposited  with  the  prothonotary  as  required  by  statute.  The  receipt  was 
signed  by  W.  A.  Weeks,  the  deputy  prothonotary  appointed  by  the  judges, and 
acknowledged  the  receipt  of  12,000,  without  stating  that  $1,000  was  deposited 
as  security  for  each  respondent.  The  petition  was  served  personally  on  the 
respondents  at  Ottawa. 

Held,  1.  That  personal  service  of  an  election  petition  at  Ottawa  without 
an  order  of  the  court  is  a  good  service  under  s.  10  of  the  Controverted  Elec- 
tions Act. 

2.  That  there  being  at  the  time  of  the  presentation  of  the  petition  security 
to  the  amount  of  $1,000  for  the  costs  of  each  respondent  the  security  given 
was  sufficient.     S.  8  and  s.  9,  ss.  (e)  c.  9,  E.  S.  C. 

3.  That  the  payment  of  the  money  to  the  deputy  prothonotary  of  the 
court  at  Charlottetown  was  a  valid  payment.     S.  9  ss.  {g)  c.  9,  R.  S.  C. 

Queen's  County  and  Prince  County  (P.  E.  I.),  Election  Cases.— xx.  26. 

28.  Election  loetition — Re-service  of — Order  granting  extension  of 

time — Preliminary  objections — R.  S.  C.  c.  9,  s.  10 — Descrip- 
tion of  petitioner. 

On  the  15th  April,  1891,  the  petitioner  omitted  to  served  on  the  appellant 
with  the  election  petition  in  this  case  a  copy  of  the  deposit  receipt,  but  on 
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the  20th  of  April  applied  to  a  judge  to  extend  the  time  for  service  that  he 
might  cure  the  omission.  An  order  extending  the  time,  subsequently  affirmed 
on  appeal  by  the  Court  of  Appeal  for  Ontario,  was  made  and  the  petition  was  re- 
served accordingly  with  all  the  other  papers  prescribed  by  the  statute.  Before 
the  order  extending  the  time  had  been  drawn  up  the  respondent  had  filed 
preliminary  objectioris,  and  by  leave  contained  in  the  order  he  filed  further 
preliminary  objections  after  the  re-service.  The  new  list  of  objections  includ- 
ed those  made  in  the  first  instance,  and  also  an  objection  to  the  power  or 
jurisdiction  of  the  Court  of  Appeal,  or  a  judge  thereof,  to  extend  the  time  for 
service  of  the  petition  beyond  the  five  days  prescribed  by  the  Act. 

Held,  that  the  order  was  a  perfectly  valid  and  good  order,  and  that  the 
re-service  made  thereunder  was  a  proper  and  regular  service.  R.  S.  C.  c.  9, 
B.  10. 

The  petition  in  this  case  simply  stated  that  it  was  the  petition  of  Angus 
Chisholm,  of  the  township  of  Lochiel,  in  the  county  of  Glengarry,  without 
describing  his  occupation,  and  it  was  shown  by  affidavit  that  there  are  two  or 
three  other  persons  of  that  name  on  the  voters'  list  for  that  township. 

Held,  affirming  'be  judgment  of  the  court,  below,  that  the  petition  should 
not  be  dismissed  for  the  want  of  a  more  particular  description  of  the  peti- 
tioner. 

GlengaPFy  Election  Case  (McLennan  v.  Chisholm).— xx.  38. 

29.  Affidavit  or  affirmation — Commissioner — Presumption  of 
authority — Persons  having  religious  scruples — Libel — 
Malice  or  negligence — Disagreement  of  jury — 60  V.  cc.  33  <& 
23  (Man.). 

The  Act  respecting  newspapers  in  Manitoba  (50  V.  c.  28),  provides  that  no 
person  shall  print  or  publish  a  newspaper  until  an  affidavit  or  affirmation, 
containing  such  matter  as  the  Act  directs  is  deposited  with  the  prothonotary  of 
the  court  and  that  such  affidavit  or  affirmation  may  be  taken  before  s  jnettice  or 
commissioner. 

Held,  that  such  affidavit  or  affirmation,  if  a  corporation  is  proprietor  of 
the  newspaper,  may  be  made  by  the  managing  director;  that  there  is  an 
option  either  to  swear  or  affirm  and  the  right  to  affirm  is  not  confined  to  mem- 
bers of  certain  religions  bodies  or  persons  having  religions  scruples ;  and  that 
if  the  affidavit  or  affirmation  purport  to  have  been  taken  before  a  commissioner 
his  authority  will  be  presumed. 

By  s.  11  of  the  Libel  Act  of  Manitoba  (50  V.  c.  22),  actual  malice  or  cul- 
pable negligence  must  be  proved  in  an  action  for  libel,  unless  special  damages 
are  claimed. 

Held,  that  such  malice  or  negligence  must  be  established  to  the  satisfac- 
tion of  the  jury,  and  if  there  is  a  disagreement  as  to  these  issues  the  verdict 

cannot  stand. 

Aihdown  t.  Manitoba  "  FrM  Pmm  "  Company.— xx.  43. 

And  gee  PLEADING,  20. 
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30.  Ti-espass  to  land — Title — New  trial — Misdirection — Misconduct 

of  party  at  view  of  premises — Nominal  damages. 
See  TRESPASS,  20. 

31.  Election  petition — Preliminarij  examinntion — Order  to  post- 

pone until  after  session  of  Parliament — Six  mo^iths  Ihnit. 

On  motion  for  preliminary  examination  of  the  respondent  to  an  election 
petition  the  court  ordered,  at  respondent's  instance,  that  he  was  not  to  appear 
until  after  the  current  session  of  Parliament. 

Held,  reversin<»  the  judgment  of  the  election  judges,  that  the  order  was,  in 
effect,  an  enlargement  of  the  time  for  the  commencement  of  the  trial  until 
after  the  session,  the  time  occupied  by  which  was  not  to  be  computed  as  part 
of  the  six  months'  limit.     R.  S.  C.  c.  9,  s.  62. 

Laprairie  Election  Case  (Gibeault  v.  Pelletier.)— xx.  185. 

32.  Election  2'>etition — Preliminary  objections — Deposit  of  security 

—R.  S.  a  c.  9,  s.  9  (f). 

The  preliminary  objection  in  this  case  was  that  the  security  and  deposit 
receipt  were  illegal,  null  and  void,  the  written  receipt  signed  by  the  prothono- 
tary  of  the  court  being  as  follows:— "That  the  security  required  by  law  had 
been  given  on  behalf  of  the  petitioners  by  a  sum  of  $1,000  in  a  Dominion  note,  to 
wit,  a  bank  note  of  $1,000  (Dominion  of  Canada)  bearing  the  number  2914, 
deposited  in  our  hands  by  the  said  petitioners,  constituting  a  legal  tender  under 
the  statute  of  the  Dominion  of  Canada  now  in  force."  The  deposit  was  in 
fact  a  Dominion  note  of  $1,000. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  deposit  and 
receipt  complied  sufficiently  with  s.  9  (f)  of  the  Dominion  Controverted  Elec- 
tions Act. 

Argenteuil  Election  Case  (Christie  v.  Horrison.)— xx.  194. 

33.  Election  petition — Status  of  petitioner —  When  to  he  determined 

—R  S.  a  c.  9,  ss.  n  &  13. 

In  this  case  the  respondent,  by  preliminary  objection,  objected  to  the 
status  of  the  petitioner,  and  the  case  being  at  issue  copies  of  the  voters'  lists 
for  said  electoral  district  were  Hied  but  no  other  evidence  offered,  and  the  court 
set  aside  the  preliminary  objection  "  without  prejudice  to  the  right  of  the  res- 
pondent if  so  advised  to  raise  the  same  objection  at  the  trial  of  the  petition. "  No 
appeal  was  taken  from  this  decision  and  the  case  went  to  trial,  where  the  objec- 
tion was  renewed  but  was  overruled  by  the  trial  judges  who  held  that  they  had 
no  right  to  entertain  it,  and  on  the  merits  they  allowed  the  petition  and  voided 
the  election.  Thereapon  the  appellant  appealed  to  the  Supreme  Court  of 
Canada  on  the  ground  that  the  onus  was  on  the  respondents  to  prove  their 
status,  and  that  their  status  had  not  been  proved. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  objection  raising 
the  question  of  the  qualification  of  the  petitioner  was  properly  raised  by  preli- 
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minary  objection  and  disposed  of,  and  the  judges  at  the  trial  had  no  jurisdiction 
to  entertain  such  objection.    R.  S.  C.  c.  9,  us.  12  &  13. 

PreBcott  Election  Case  (Proulx  v.  Fraser).— xx.  196. 

34.  Lessor  and  lessee — Amount  claimed — Arts.  887  &  888,  G.  G.  P. 
— Jurisdict  ion. 

Held,  affirming  the  judgment  of  the  court  below,  Fournier,  J.,  dissenting, 
that  where  in  an  action  brought  by  tlie  lessor  under  Arts.  887  &  888,  C.  C.  P.  to 
recover  possession  of  premises  a  demand  of  $46  is  joined  for  their  use  and 
occupation  since  the  expiration  of  the  lease  such  action  must  be  brought  in  the 
Cii'cuit  Court,  the  amount  claimed  being  under  $100. 

Blachford  V.  McBain.— XX.  269. 

85.  Action  against  Provincial  Govei'nment — Amending  style  of 
cause  by  order  of  Supreme  Court  when  appeal  brought  on 
for  hearing. 

See  PRACTICE  OF  SUPREME  COURT,  30. 

36.  Appeal — Intervention — Abandonment  of  appeal  by  not  appeal- 

ing to  intermediate  Court  of  Appeal. 

See  JURISDICTION,  94. 

37.  Partition — Pai'ties  to  suit. 

See  WILL,  21. 

38.  Election  petition — Enlargement  of  time  for  commencement  of 

trial — Notice  of  trial — Shorthand  ivriter's  notes — R.  S.  C. 
c.  9,  ss.  SI,  S3,  50  (b). 

On  the  10th  October,  1891,  the  judge  on  the  trial  of  an  election  petition, 
within  six  months  after  the  filing  of  the  petition,  by  order  enlarged  the  time 
for  the  commencement  of  the  trial  to  tha  4th  November;  the  six  months 
expiring  on  the  18th  October.  On  the  19th  October  another  order  was  made 
by  the  judge  fixing  the  date  of  the  trial  for  the  4th  November,  1891,  and  four- 
teen clear  days'  notice  of  trial  was  given.  The  respondent  objected  to  the 
jurisdiction  of  the  court. 

Held,  that  the  orders  made  were  valid.     Sections  31,  33,  c.  9,  R.  S.  C. 

Held,  also,  1.  That  the  objection  to  the  sufficiency  of  the  notice  of  trial 
given  in  this  case  under  section  31  of  c.  9,  R.  S.  C.  was  not  an  objection  which 
could  be  relied  on  in  an  appeal  under  section  60  (b)  of  c.  9,  R.  S.  C. 

2.  That  evidence  taken  by  a  shorthand  writer  not  an  official  stenographer 
of  the  court,  but  who  has  been  sworn  and  appointed  by  the  judge,  need  not  be 
read  over  to  the  witnesses  when  extended. 

Pontiao  Election  Case.    (Hurray  v.  Lyon.)— xx.  G26. 
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39.  Action   in   disavowal  — Appearance   by   attorney — Service   of 

summons — C.  S.  L.  C.  c.  83,  s.  44 — Parties  to  suit. 

See  APPEAL,  83. 

40.  Administration    proceedings  —  Proving'   claim   on  promissory 

notes  held  under  aj^reement  to  divide  proceeds  with  original 
holder — Champerty — Subsequent  jiroof  by  original  holder 
of  notes— Right  to  come  in  under  administration  order — 
Statute  of  Limitations. 

See  CHAMPERTY. 

41.  Misdirection — New  trial  ordered  by  court  below — Interference 

with  order  for — Negligence —  Damage  bj'  tire  —  Spark 
arrester. 

See  MISDIRECTION,  5. 

42.  Mortgagor  and  mortfjasce — Foreclosure  of  mortiran'e — Practice 

— Addition  of  parties — Lessee  of  mortgagor — Protection  of 
interest  of — Staying  proceedings — Order  of  .sale  of  mort- 
gaged lands. 

See  MORTGAGE,  30. 

43.  Practice — Masters  office — Reference  to  assess  damar/es — Sever- 

ance of  damages — Joint  tort-feasors — Reasons  for  report — 
Judgment  of  Court — Equal  division — Withholding  judg- 
ment. 

R.  brought  an  action  against  several  mill  owners  on  the  Ottawa  River  for 
damage  to  his  business  as  an  owner  and  letter  of  boats  caused  by  sawdust  and 
mill  refuse  being  thrown  into  the  river  and  accumulating  so  as  to  obstruct 
navigation,  and  he  claimed  that  he  was  not  only  prevented  from  sailing  his 
boats  on  the  river  but  his  customers  who  hired  boats  left  him  on  account  of 
the  sawdust  and  refuse  accumulating  in  front  of  the  boathouse.  On  the  trial 
judgment  was  given  for  the  defendants  but  was  reversed  by  the  Court  of 
Appeal  and  by  the  Privy  Council,  and  a  reference  to  a  master  was  ordered  to 
assess  the  damages.  Before  the  master,  defendants  claimed  that  other  mill 
owners  not  proceeded  against  in  the  action  had  contributed  to  the  alleged 
nuisance  and  that  the  report  should  show  tho  amount  of  damage  caused  by 
each  defendant,  also  the  amount  of  damage  to  R.  under  each  head  of  injury 
claimed.  The  defendants  offered  evidence  to  show  that  the  loss  of  custom  to 
R.  in  letting  boats  arose  from  the  change  in  public  taste,  customers  preferring 
the  canal  to  the  river,  and  plaintiff  gave  evidence  in  rebuttal  some  of  which 
defendants  alleged  to  be  irrevelant.  The  master  having  reported  generally 
awarding  R.  $1,000  damages  against  each  of  the  defendants,  au  appeal  was 
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taken  against  the  report  resulting  in  ita  being  afiBrmed  by  the  Chancellor  of 
Ontario  and  in  the  Court  of  Appeal  for  Ontario  two  of  the  four  judges  of  the 
latter  court  being  in  favour  of  confirming  the  report,  and  the  other  two  giving 
no  judgment  on  the  ground  that  they  could  not  come  to  any  conclusion  with- 
out being  furnished  with  the  reasons  of  the  master  for  his  report.  On  appeal 
by  defendants  to  the  Supreme  Court,  in  addition  to  the  objections  to  the  report 
it  was  argued  that  the  Court  of  Appeal  gave  no  judgment. 

Held,  that  the  master  properly  treated  defendants  as  joint  tort-feaiora 
and  was  not  obliged  to  give  reasons  for  his  report,  provided  he  sufficiently 
followed  the  directions  in  the  decree;  and  that  he  was  not  obliged  to  sever  the 
damages  either  to  show  the  liability  of  each  defendant  or  the  amount  duo 
plaintiff  under  each  head  of  damage  claimed. 

Held,  further,  that  the  master  was  the  final  judge  as  to  the  credibility  of 
the  witnesses  and  his  report  should  not  be  sent  back  because  some  irrevelant 
evidence  may  have  been  admitted  of  a  character  not  likely  to  have  affected  his 
judgment,  especially  as  no  appeal  was  taken  from  his  ruling  on  the  evidence. 

Held,  also,  that  this  court  should  noc  go  behind  the  formal  judgment  of 
the  court  appealed  from  which  stated  that  the  appeal  was  dismissed.  More- 
over the  position  was  the  same  as  if  the  judges  of  the  Court  of  Appeal  had 
been  equally  divided  in  opinion  in  which  case  the  appeal  would  have  been 
properly  dismissed. 

Booth  Y.  Ratte  —13th  December,  1892.— xxi.  637. 

44.  Of  Supreme  Court  of  New  Brunswick — All  questions  of  fact  to 

be  tried  by  jury — Reference  to  court  by  consent  of  parties 

makes  the  court  a  private  tribunal  from  which  no  appeal 

lies. 

See  JURISDICTION,  109. 

See  aUo  COSTS. 

PLEADING. 

Practice  of  Supreme  Court— 

Affidavit — As  to  matter  in  dispute,  116,  117. 

Agents,  1,  2. 

Allowance  of  Appeal,  138  (and  see  Appeal  and  Security). 

Amendment,  3. 

of  case,  H-20,  2 4,  30. 
of  Judgment,  105-110. 
Appeal,  direct,  1^-12. 
by  leave,  13. 
Case,  U-30  (a). 
Certiorari,  31,  32. 
Costs,  33-60,  111  (and  see  Security). 
Counsel,  61-59. 
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Cro88  Appeal,  52,  63,  60-63. 
Discontinuance,  64- 
Diaminsing  Appeal,  65-72. 
Election  Appeal,  6J^,  70-72,  82,  89,  90, 115 
Factum,  66,  73-81 
Fees,  85  (and  see  Costa). 
Habeas  Corpiis,  86,  94, 146- 
Hearing,  87-95. 
Inscription,  66,  96,  97. 
Interest,  98-100. 
Judgment,  101-115. 
Matter  in  dispute,  116,  111. 
Notice  of  Appeal,  118, 119. 
Parties,  10, 120, 121. 
Printing,  21,  22,  23. 
Privy  Council,  111,  122, 123. 
Quashing  A^ypeal,  44>  61, 124- 
Reversal  of  Judgment,  115. 
Security,  5,  6, 125-139, 143. 
Technical  objection,  I40, 
Time,  141, 147, 149. 
Vacation,  148, 149. 

1.  Agents — Ajipointing. 

Conducting  busineas  with  the  Registrar's  office  by  correspondence  is  an 
irregular  practice.  A  solicitor  should  appoint  an  agent  as  required  by  the 
Supreme  and  Exchequer  Court  rules. 

Wallace  v.  Burkner.— May  2,  1883. 

2.  Agents — Authority  to  enter  name  of. 

A  written  authority  should  be  filed  with  the  Registrar  authorizing  either 
him  or  a  solicitor  to  enter  the  name  of  the  agent  in  the  agent's  book,  when  tJie 
principal  does  not  enter  the  name  himself. 

Fer  Ritchie,  C.J.,  in  chambers. 

3.  Amendment,  generally. 

See  AMLx'IDMENT. 

4.  Appeal  direct  from  court  of  original  jurisdiction — S.  C.  A.  Act, 

1879,  8.  6. 

The  Chief  Justice  of  the  Supreme  Court,  under  s.  6  of  the  Supreme  Court 
Amendment  Act  of  1879,  allowed  an  appeal  direct  to  the  Supreme  Court  of 
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Canada,  it  being  known  that  there  were  then  only  two  judges  on  the  bench  in 
Manitoba,  the  Chief  Justice  who  was  plaintiff  in  the  cause,  and  Dubuc,  J., 
from  whose  decree  the  appeal  was  brought. 

Schultz  y.  Wood.-  vi.  585. 

5.  Appeal  direct  from  court  of  original  jurisdiction — S.  0.  A.  Act, 

1870,  S8.  C  cC-  U—S.  tO  k  a  Act,  ss.  25  A  26— Security. 

An  appeal  from  the  court  of  original  jurisdiction  may  be  allowed  by  the 
Supreme  Court  or  a  judge  tliereof,  under  s.  6  of  the  S.  C.  A.  Act,  1879,  although 
the  judf^ment  appealed  from  has  been  pronounced,  entered  or  signed  more  than 
thirty  dajs  before  the  date  of  the  application. 

Bank  B.  N.  America  v.  Walker.— 22nd  June,  1882. 

6.  But,  semble,  an  application  to  the  Supreme  Court  or  a  judge  thereof,  to  be 
allowed  to  give  security  under  s.  31,  S.  &  E.  C.  Act,  as  amended  by  s.  14, 
S.  C.  A.  Act  1870,  should  be  within  the  time  limited  by  s.  25  of  the  S.  &  E.  C.  Act 
or  further  time  allowed  by  a  judge  of  the  court  below  under  s.  2G,  8.  &  E.  C.  Act, 

Walmsley  y.  Griffiths. — Per  Ritchie,  C.J.,  in  chambers. — 14th  January,  1885. 

7.  Apiieol  direct  from  court  of  original  jurisdiction — S.  C.  A.  Act, 

1870,  8.  G — Court  of  final  resort  in  B.  C. 

Application  for  leave  to  appeal  direct  from  the  judgment  of  Sir  M.  B. 
Begbie,  C.J.,  of  British  Columbia,  pronounced  on  the  11th  July,  1881,  without 
any  intermediate  appeal  to  any  court  in  the  Province. 

The  affidavit  of  the  solicitor  of  the  appellant,  after  stating  the  nature  of 
the  case,  set  out  that  the  Supreme  Court  of  British  Columbia,  being  the  court 
of  final  resort  in  the  Province,  consisted  of  five  judges,  the  Chief  Justice  and 
four  puisne  judges ;  that  two  of  the  judges  had  been  engaged  as  counsel  in 
the  cause  prior  to  their  elevation  to  the  bench,  and  refused  to  exercise  judicial 
functions  in  such  cause  ;  that  another  judge  was  absent  from  the  Province  and 
had  been  so  for  several  months,  there  was  no  news  of  his  return,  and  the 
deponent  was  unable  to  say  when,  if  ever,  he  would  again  resume  judicial 
functions  in  the  Province  ;  that  the  Administration  of  Justice  Act,  1881,  came 
into  operation  in  British  Columbia  on  the  28th  June,  1881,  but  no  rules  of 
court  had  been  published  or  made  under  said  Act. 

Section  28  of  said  Act  provides  as  follows : — 

"  The  judges  of  the  Supreme  Court  shall  have  power  to  sit  together  in  the 
city  of  Victoria,  as  a  full  court,  and  any  three  shall  constitute  a  quorum,  and 
suuii  full  court  shall  be  held  only  once  in  each  year,  at  such  time  as  may  be 
fixed  by  rules  of  court,  and  such  court  shall  constitute  a  Supreme  Court." 

On  the  3rd  October,  1881,  the  application  came  before  Mr.  Justice  Four- 
nier,  in  chambers,  who  referred  it  to  the  full  court. 

Held,  that  the  circumstances  disclosed  by  the  affidavit  did  not  warrant 
the  court  in  granting  the  application    Motion  refused  with  $20  costs. 

Sewell  V.  B.  C.  Towing  Co.— October  25,  1881. 
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8.  Appeal  direct  from  court  of  original  jurisdiction — H.  C.  A.  Act, 

{1879),  8.  G. 

Appeal  allowed  without  any  intermediate  appeal  to  any  court  in  the 
province  of  British  Columbia.    For  the  facta,  see  Damajjes,  25. 

Bank  of  B.  N.  A.  v.  Walker.— June  22,  1882. 

9.  Appeal  direct  from  court  of  origincd  jurisdictio7i — S.  C.  A.  Act. 

(1S79),  8.  6. 

Leave  to  appeal  direct  to  the  Supreme  Court  of  Canada  without  any 
intermediate  appeal  being  first  had  to  the  Court  of  Appeal  for  Ontario,  given 
by  Gwynne,  J.,  under  s.  C  of  the  Supreme  Court  Amendment  Act  of  187',),  on 
the  ground  that  the  Court  of  Appeal  for  Ontario  would  be  bound  by  the  case  of 
Cameron  v.  Kerr,  3  Ont.  App.  R.  30,  whereas  the  appellant  sought  to  avoid  the 
effect  of  that  decision  in  this  action. 

Hoifatt  V.  TheMerchants'  Bank  of  Canada  — xi.  46. 

10.  Aptpeal  direct  from  court  of  orif/mal  jurisdiction — >S'.  G.A.  Act 

(1879),  s.  6  [noiv  s.  i36,  s-s.  3  of  c,  135,  Revised  Statutes] — 
When  court  below  has  expressed  an  opinion  on  the  merits — 
Church  lands — Rector  and  wardens — Interest  of  latter  to 
appeal  in  name  of  rector  (plainti^ — Indemnity. 

In  a  suit  brought  against  D.,  as  rector  of  St.  James'  cathedral,  Toronto, 
to  have  certain  lands  declared  to  be  held  by  him  not  only  for  himself  as  such 
rector,  but  also  for  the  benefit  of  the  other  rectories  in  the  city  of  Toronto, 
Ferguson,  J.,  decided  in  favour  of  the  plaintiff,  a  decision  which  on  appeal  to 
the  Chancery  Division  of  the  H.  C.  J.,  was  upheld.  Up  to  the  time  of  the 
judgment  rendered  by  the  latter  court,  the  proceedings  had  been  carried  on  in 
the  name  of  D.  by  arrangement  between  him  and  the  church-wardens  of  St. 
James  cathedral  who  contended  that  they  had  an  interest  separate  from  that 
of  D.  in  the  disposition  of  the  lands,  and  the  revenues  therefrom,  and  who  had 
indemnified  D.  against  costs.  But  jpon  the  church-wardens  proposing  to 
appeal  to  the  Court  of  Appeal,  D.  refused  to  allow  his  name  to  be  further  used 
in  the  proceedings.  The  Court  of  Appeal,  upon  an  application  being  made  by 
the  church-wardens  for  leave  to  appeal,  refused  to  grant  such  leave,  holding 
that  the  church-wardens  had  no  interest  in  the  lands  or  revenues.  The 
church-wardens  thereupon  appealed  to  Strong,  J.,  in  chambers,  for  leave  to 
appeal  per  saltum  to  the  Supreme  Court  of  Canada  under  s.  6  of  the  S.  C.  A, 
Act  (1879),  from  the  judgment  of  the  Chancery  Division.  The  judge  Held, 
that  the  church-wardens  had  an  interest  at  least  which  justified  them  in 
appealing ;  he  would  not,  however,  as  a  judge  in  chambers  over-rule  the  deci- 
sion of  the  Court  of  Appeal,  but  grant  leave  to  renew  the  application  to  the 
full  court. 

On  the  motion  coming  before  the  full  court,  it  was  Held,  that  the  appeal 
should  be  allowed,  upon  a  proper  indemnity  being  given  by  the  church- 
wardens to  D.  against  all  possible  costs  ;  the  court  expressing  no  opinion  on 
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the  merits  of  the  case  itself.  Henry,  J.,  dissenting,  on  the  groand  that  it  was 
impossible  to  decide  the  ri^ht  to  appeal  without  entering  into  the  merits,  and 
on  the  merits  the  church -wardeus  had  no  interest  in  the  lands  or  revenues. 

Langtry  y.  Dumoulln.— Nov.  16,  1885.— xiii.  258. 

11  (a).  Appeal  direct  from  court  of  original  jurisdiction — Special 
circumstances— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  26. 
See  APPEAL,  17. 

12.  Direct  from  Divisional   Court  of  Ontario — Special  circum- 

stances— Decision  of  Court  of  Appeal  on  abstract  question 
oflaw,R.S.  a  c.  135,  8.  36. 

It  is  not  a  sufficient  ground  for  allowing  an  appeal  direct  from  the  decision 
of  the  trial  judge  on  further  consideration  or  of  a  Divisional  Court  of  the  Hii^h 
Court  of  Justice  of  Ontario,  that  the  Court  of  Appeal  of  that  province  had 
already,  in  a  similar  case  before  it,  given  a  decision  on  the  abstract  quest'on  of 
law  involved  inthecaseiu  which  the  appeal  was  sought,  though  it  might  be  sufS- 
cient  if  such  decision  had  been  given  on  the  same  state  of  facts  and  the  same 
evidence, 

Kyle  v.  The  Canada  Co. ;  Hislop  v.  The  Town  of  HcGillevray.— xv.  188. 

13.  Leave  to  appeal — Winding-up  Act — Time  extended  after  argu- 

ment. 

After  a  case  under  the  Winding-up  Act  was  argued  the  appellant,  with  the 
consent  of  the  respondent,  obtained  from  a  judge  of  the  court  below  an  order  to 
extend  the  time  for  bringing  the  appeal,  and  subsequently  before  the  time 
expired  he  got  an  order  from  the  registrar  of  the  Supreme  Court,  sitting  as  a 
judge  in  chambers,  giving  him  leave  to  appeal  in  accordance  with  s.  76  of  the 
Winding-up  Act,  and  the  order  declared  that  all  proceedings  had  upon  the 
appeal  should  be  considered  as  taken  subsequent  to  the  order  granting  leave  to 
appeal. 

Ontario  Bank  y.  Chaplin. — xx.  152. 

14.  Case,  adding  formal  judgment  of  the  court  below  to. 

Hearing  of  appeal  allowed  to  stand  over  till  case  perfected  by  the  addition 
of  the  formal  judgment  of  the  court  below. 

Kearney  y.  Kean.— 4th  Feb.  1878. 

15.  Case,  adding  formal  rule  of  court  below  to. 

Appeal  placed  at  foot  of  list  for  hear!  ig  to  permit  the  rule  of  court  below 
appealed  from  to  be  added  ;  counsel  for  respondent  consenting. 

Wallace  y.  Soutlier.— 5th  Feb.  1878. 

16.  Case — Defective  in  not  stating  that  judgment  had  been  entered 

up  on  demurrers. 

See  JUEISDICTION,  21. 
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17.  Caae — Incomplete,  not  having  fminal  order  oveiTulhuj  demur- 

rers— Order  giving  leave  to  add  same. 

An  original  case,  purporting  to  be  in  appeal  from  a  judf^ment  of  the 
Supreme  Court  of  British  Columbia  overruling  the  demurrers  of  the  defend- 
ants to  certain  counts  of  the  declaration,  contained  no  formal  order  or  judg- 
ment of  the  court  overruling  demurrers.  Upon  application  of  the  agent  for 
appellants'  solicitors,  the  agent  of  the  respondents'  solicitors  consenting,  it 
was  ordered  that  the  Registrar  be  at  liberty  to  tile  the  case  as  received  with- 
out the  formal  order,  and  that  the  appellants  might  attach  within  six  weeks 
from  that  date  the  said  formal  order  to  the  case  and  copies. 

I'er  Kitchie,  C.J.,  in  chambers. 

Bank  of  British  North  America  v.  Walker.— 24th  Dec.  1881. 

18.  Case,  adding  evidence  of  plaintiff  to — Not  properly  part  of — 

Chamber  application. 

Counsel  for  respondent  (plaintiff)  moves  to  have  evidence  given  by 
respondent  when  examined  as  a  witness  on  behalf  of  appellants  (defendants) 
added  to  case.  Counsel  for  appellants  contend  that  under  the  code  of  C.  P. 
the  evidence  cannot  be  considered,  a  declaration  having  been  filed  excluding 
it  from  the  record. 

Held,  the  application  should  have  been  made  in  Chamb'^rs,  but  in  any 
event  the  evidence  could  not  properly  be  made  part  of  the  case. 

£tna  Ins.  Co.  v.  Brodie. — 5th  November,  1879. 

19.  Case — Amending — Remitting  to  court  below. 

The  judge  of  the  court  below  having  certified  that  the  examination  of  one 
D.  was  made  part  of  the  case  quantum  valeat,  Held,  that  the  case  must  be 
remitted  to  the  court  below  to  be  settled  in  accordance  with  the  statute  and 
practice  of  the  court.  It  should  appear  clearly,  whether  the  examination  did 
or  did  not  properly  form  a  part  of  the  case. 

McCall  Y.  Wolff.— 2l8t  May,  1884. 

20.  Case — Defective — Undertaking  by  counsel  to  have  decree  of 

court  of  first  instance  added. 

During  hearing  of  appeal,  the  attention  of  appellant's  counsel  is  called  to 
the  fact  that  the  case  is  defective  in  not  having  in  it  the  decree  of  the  Court  of 
Chancery.  Argument  allowed  to  proceed,  on  counsel  undertaking  to  have 
decree  added  to  case  before  judgment  given. 

Wright  Y.  Huron.— 3rd  December,  1884. 

21.  Case — Extending  time  for  printing  and  filing. 

Under  s.  79  of  the  S.  &E.  C.  Act  and  Rules  42  &  70  S.  C,  a  judge  in 
chambers  of  the  Supreme  Court  has  power  to  extend  the  time  for  printing  and 
filing  cane. 

Per  Ritchie,  C.J.,  in  chambers. 

Bickford  y.  Lloyd.— 6th  March,  1880. 

Per  Fournier,  J.,  in  chambers. 

Canada  Southern  Ry.  Co.  v.  Norvell.  —17th  March,  1880. 

CAS.  DIG.  — 43 
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[This  practice  hae  been  followed  in  many  cages  and  may  be  considered  the 
established  practice  of  the  court.  After  the  security  is  allowed  any  applica- 
tion te  extend  time  for  printing  or  filin^^  case  should  be  made  to  the  ReKistrar 
of  the  Supremo  Court  in  diambers,  and  not  to  the  court  below  or  a  jud^e 
thereof.] 

22.  C(ise — Application  as  to  printing. 

No  application  should  be  made  with  respect  to  the  contents  of  the  "case," 
or  to  dispense  with  printinf;  any  part  of  it,  until  it  has  been  settled  by  agree- 
ment between  the  parties,  or  by  a  judge  of  the  court  below,  pursuant  to  the 
statute. 

Per  Gwynne,  J.,  in  chambers. 

Carrier  v.  Bender.— 11  March,  1881). 

23.  Case — Printinr/ — Substantial  compliance  with  rules. 

Certain  portions  of  the  case  had  been  italicized  in  the  printing.  The 
protbonotary  certified  that  the  printed  case  was  the  case  agreed  upon  and 
settled  by  the  parties.  No  affidavit  was  produced  to  contradict  this  certificate 
or  to  show  that  the  italics  had  been  improperly  used. 

Objection  to  case  overruled. 

The  case  is  to  be  printed  so  as  to  procure  a  certain  degree  of  uniformity 
and  all  that  is  required  in  a  substantial  compliance  with  rule  8. 

Hitchie,  C.J.,  in  Chambers. 

May  Y.  McArthur.  -3rd  April,  1884. 

24.  Case — Amendraent  of—Rei/nitting  to  court  below. 

Where  it  appeared  that  certain  papers  which  a  judge  of  the  court  below 
had  directed  should  form  part  of  the  case  had  been  incorrectly  printed, 
especially  the  factum  of  the  respondent  in  said  court,  which  had  been  trans- 
lated and  in  which  interpolations;  had  been  made,  the  registrar  was  directed 
to  remit  the  case  to  the  court  below  to  be  corrected. 

Fournier,  J.,  in  Chambers. 

Parker  v.  Montreal  City  Pass.  Ry.  Co. — 19th  February,  1885. 

25.  Case — Printing  unnecessary  matter  in. 

Cost  of  printing  unnecessary  and  useless  matter  in  case  not  allowed  on 
taxation. 

L'Heureax  v.  Lamarche. — xii.  at  p.  465. 

26.  Case. 

Should  contain  the  reasons  for  judgment  of  courts  below. 
See  per  Ritchie,  C.J.,  in  Attorney-General  v.  City  of  Montreal.— xiii.  at  p.  359. 

27.  Case  in  habeas  corpus  appeal. 

The  first  proceeding  in  appeal  in  a  hai  eas  corpw  matter  is  the  filing  of  the 
"caae." 

See  JURISDICTION,  58. 
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2H.  Case — Document  not  proved  at  trial. 

A  document  not  proved  at  the  trial  but  roliud  on  in  the  Court  of  Queen's 
IJonch  (P.Q  )  for  the  tlrst  time  cannot  be  relied  on  or  made  part  of  the  case  in 
appeal.  Montreal  Loan  &  M.  Co.  v.  Fauteux,  3  Can.  S.  C.  B.  438,  and  Lyonnaii 
V.  Molsons  Bank,  10  Can.  8.  C.  R.  .727,  followed. 

The  Exchange  Bank  of  Canada  v.  Oilman.  — xvii.  108. 

29.  Case — Amendment  of — Too  late  to  apply  for  after  judgment. 

When  a  new  trial  was  ordered  by  the  Supreme  Court  for  misdirection  in  not 
Hubinittin^  a  question  to  the  jury,  the  plaintiff  applied  to  vary  or  reverse  the 
judgment  on  attidavits  shewing  that  the  question  bad  been  submitted  and 
answered. 

Held,  that  the  application  was  too  late,  as  the  court  had  to  determine  the 
appeal  on  the  case  transmitted,  and  the  plaintiff  had  allowed  the  appeal  to  be 
argued  and  judgment  rendered  without  taking  any  steps  to  have  the  case 
amended. 

Providence  Washington  Ins.  Co.  v.  Gerow.— xiv.  7S1. 

And  see  INSURANCE,  MARINE,  21. 

30.  Case — Amendment  of — Action  against  Provincial  Government 

— Style  of  cause. 

In  this  case  the  action  was  instituted  against  the  Government  of  the 

Province  of  Quebec,  but  when  the  case  came  up  for  hearing  on  tlie  appeal  to 

the  Supreme  Court  the  court  ordered  that  the  name  of  Her  Majesty  the  Queen 

be  substituted  for  that  of  the  Province  of  Quebec. 

Grant  v.  The  Queen.— xx.  '297. 
And  see  CROWN,  28. 

31.  Certiorari — Application  for. 

Writ  of  certiorari  moved  for  to  bring  up  papers  from  the  Supreme  Court 
of  British  Columbia,  the  Chief  Justice  of  that  court  having  made  an  order 
staying  execution  on  the  judgment  of  the  Supreme  Court  of  Canada,  certified 
to  the  court  below  in  the  usual  way,  on  the  ground  that  an  appeal  was  being 
proceeded  with  to  the  Privy  Council.     Motion  refused. 

Sewell  V.  British  Columbia  Towing  Co.— 7th  May,  1884. 

32.  Certiorari — In  habeas  corpus  matter. 

Neither  the  Supreme  Court,  nor  a  judge  thereof,  has  power  to  issue  a  writ 
of  certiorari  in  a  habeas  corpus  matter. 

See  HABEAS  CORPUS,  3. 

33.  Costs — Quashing  appeal. 

Where  an  appeal  is  quashed  for  want  of  jurisdiction,  it  will  be  quashed 
without  costs,  if  the  objection  has  been  taken  by  the  court  itself. 
See  JURISDICTION,  26,  31,  36,  40,  56. 
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34.  Nor  will  costs  be  ({iven  where  the  appeal  has  boon  inscribed  for  hearing 

ex  parte,  the  respondent  not  appeacinfi;. 
See  JURISDICTION,  28. 

86<  But  costs  will  be  ^iven  if  the  objection  has  beon  taken  by  the  respondent 

in  his  factum,  o    by  motion  at  the  earliest  opportunity. 
See  JURISDICTION,  11,  21,  22,  43. 

36.  And  in  an  appeal  where  the  court  may  think  it  right  to  exorcise  its  power 
of  giving  costs,  even  wliere  the  objection  to  the  jurisdiction  has  beon  taken  by 
the  court  itself,  the  respondent  will  be  allowed  the  costs  of  the  appeal. 

See  JURISDICTION,  88,  68. 

37.  Coats — Where  objection  Jirat  taken  in  appeal. 

Where  an  appeal  is  disposed  of  on  an  objection  taken  for  the  first  titno  at 
the  hearing,  no  coats  given. 

See  ARBITRATION  AND  AWARD,  5. 
PRESCRIPTION,  12. 

38.  Costs — When  court  equally  divided.  : 

The  judges  of  the  Supreme  Court  being  equally  divided  in  opinion,  and 
the  decision  of  the  court  below  affirmed,  the  successful  party  was  refused  the 
costs  of  the  appeal.  But  {i)cr  Richards,  C.J.),  by  38th  V.  c.  11,  s.  38,  the 
Supreme  Court  being  authorized,  in  its  discretion,  to  order  the  payment  of 
the  costs  of  the  appeal,  the  decision  in  this  case  will  not  necessarily  prevent 
the  majority  of  the  court  from  ordering  the  payment  of  the  costs  of  the  appeal 
in  other  cases  where  there  is  an  equal  division  of  opinion  amongst  the  judges. 

The  L.and  L.  and  Olobe  In.  Co.  v.  Wyld.— i.  ()05. 

39.  But  the  uniform  practice  of  the  court  has  been  not  to  give  costs  when  the 
court  has  been  equally  divided.  , 

Curry  v.  Curry.— 13th  March,  1880. 

HcLeod  V.  N.  B.  Ry.  Co.- v.  283. 

Cote  Y.  Morgan. — vii.  1. 

HcCallum  v.  Odette.— vii.  36. 

Shield's  Y.  Peak.— viii.  579. 

Milloy  Y.  Kerr.— viii.  474. 

Hegantio  Election  Case.- viii.  1(J9. 

Tr'iRt  and  Loan  y.  Lawrason.— x.  679. 

And  in  every  case  of  equal  division  to  t'-   present  time  (1893),  this  practice 

has  been  followed. 

40.  Costs — Election  appeal — Motion  to  amend  judgment. 

Counsel  for  appellant  moved  to  amend  final  order  of  Supreme  Court  as  to 
costs,  such  order  declaring  that  the  respondent  should  pay  the  costs  in  the 
court  below,  but  the  trial  judge  having  refused  to  tax  to  appellant  the  costs  of 
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certain  witnegfieH  uxainined  in  oaHes  not  appoalod   to  the  Ruprome   Court. 
Held,  that  the  jud»{e  wits  rif^lit.     Motion  refiiHcd  with  i2!>  coflta. 

Boulangei  Election  Gate.— 28th  Maioh,  1885. 

41.  Gouts — Xnt  (jlren  in  lidbeas  coroui^  vidtters. 

No  coHtB  ure  njiven  in  habeai  corpuii  appeala,  au  a  general  rule,  in  favorem 
Ubertati*. 

In  re  0.  R.  Johnion.— 20th  February,  1886. 

42.  But  where  an  appeal  in  a  hahean  corpus  matter  had  been  proceeded  with 
after  the  diochartje  of  tlie  prisoner  and  for  the  mere  purpose  of  dejidit.g  the 
question  of  costs,  the  appeal  was  dismissed  witli  costs. 

See  JURISDICTION,  24. 

43.  Costs — Counsel  fee — Resjwndent  arguivg  appeal  in  person. 

Counsel  for  respondent  moves  for  order  to  review  taxation  and  to  have 
couiise)  tee  allowed  to  respondent,  an  advocate,  who  argued  appeal  in  person. 
Refused,  Fournier  and  Henry,  JJ.,  dissenting. 

Charlevoix  Election  Case  (Valln  v.  Langloli.)-10th  June,  1880. 

44.  Costs — Increased  counsel  fee — Quashing  appeal. 

An  application  for  increased  counsel  fee  is  not  one  for  the  full  court,  but 
should  be  made  to  a  judge  in  chambers. 

When  an  appeal  is  quashed  for  want  of  jurisdiction,  the  court  may  order 
the  taxation  and  payment  of  costs. 

Beamish  v.  Kaulbach.— 5th  June,  1879. 

45.  Costs — Between  solicitor  and  client. 

Application  for  an  order  directing  Registrar  to  tax  costs  between  solicitor 
'    and  client,  refused.     The  Chief  Justice  states  that  the  question  was  duly  con- 
sidered by  the  judges  at  the  organization  of  the  court,  and  it  was  not  thought 
advisable  to  regulate  costs  between  solicitor  and  c'ient. 

Boak  V.  Merchants  Mar.  Ins.  Co.— 3rd  June,  1879. 

46.  Costs — Distraction  of — Motion  for. 

Held,  that,  in  appeal,  where  distraction  of  costs  has  not  been  asked  for  by 
the  pleadings,  or  by  the  factum,  it  should  be  asked  for  when  judgment  is 
rendered.  If  not  then  asked  for,  any  subsequent  application  must  be  made  to 
the  court  upon  notice  to  the  other  side. 

Sec  Converse  v.  Clarke,  12L.  C.R.  402;  The  Water  Works  Co.  of  Three  Rivert 
V.  Dostaler,  18  L.  C.  J.  196;  Later  v.  Campbell,  7  Legal  News,  1G3. 

Letourneux  v.  Dansereau.— 27th  May,  1886. 

47.  Costs — Construction  of  will. 

Costs  ordered  to  be  paid  by  the  respondents  (executors  and  trustees  of  the 
will)  out  of  the  general  residue  of  the  estate  of  the  deceased,  but  if  the  said 
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residue  should  have  been  distributed  then  the  said  costs  should  be  contributed 
by  the  persons  who  should  have  received  portions  of  the  said  residue  ratably 
according  to  the  amounts  of  the  respective  sums  received  by  them. 

Fisher  y.  Anderson.— iv.  406. 
See  WILL,  4. 

48.  Costs — Tender  of. 

Appellants,  not  having  tendered  with  their  plea  costs  accrued  up  to  and 
inclusive  of  its  production,  ordered  to  pay  to  the  respondent  the  costs  incurred 
in  the  court  of  first  instance. 

The  £tna  Life  Insurance  Co.  v.  Brodie.—  v.  1. 

49.  Costs  of  printing  unnecessary  and  useless  matter  in  case  not  allowed  on 
taxation. 

L'Heureiix  v.  Lamarche.— xii.  at  p.  465. 

50.  Costs  of  Crown  disallowed  when  referring  to  arbitration  instead 

of  relying  on  strict  rights. 

A  claim  against  the  Crown,  for  the  value  of  work  alleged  to  have  been 
done  in  the  construction  of  a  bridge  contracted  for,  such  value  not  having  been 
included  in  the  final  certificate  of  the  engineer,  having  been  referred  to  arbi- 
tration under  31  V.  c.  12. 

Held,  that  the  certificate  of  the  engineer  was  under  the  contract  a  condi- 
tion precedent  to  recovery,  but  if  the  Crown  had  intended  to  rely  on  its  strict 
rights  it  should  not  have  referred  the  claim  to  arbitration,  and  it  should, 
therefore,  not  be  allowed  the  costs  in  any  of  the  courts. 

The  Queen  v.  Starrs. — xvii.  118. 
And  see  CONTRACT,  35. 

51.  Cowiisel — Attorney -General  of  province — Jurisdiction  of  pro- 

vincial legislature. 

In  an  appeal  between  private  suitors  in  which  the  validity  of  an  Act  of 
the  Legislature  of  Ontario  is  questioned,  the  attorney-general  of  the  province  ia 
heard  in  support  of  the  jurisdiction  of  the  provincial  legislature. 

Citizens  Ins.  Co.  v,  Johnston  —April  9, 1880. 

52.  Counsel — Third  counsel  heard. 

The  court  hears  a  third  counsel  for  appellants,  notwithstanding  rule  32,  as 
the  laws  of  two  provinces  are  in  question,  and  there  is  a  cross-appeal ;  the  so 
doing  not  to  be  considered  a  precedent. 

Coleman  y.  Miller.— Feb.  25, 1882. 

58.  Third  counsel  heard,  intricate  questions  of  law  having  to  be  argued,  there 

being  a  cross-appeal,  and  counsel  stating  that  the  Court  of  Queen's  Bench  for 
Lower  Canada  had  also  relaxed  its  rule  which  forbids  the  hearing  of  more  than 
two  counsel  on  each  side. 
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The  court  states  that  the  fact  of  there  being  a  cross-appeal  is  not  of  itself 
sufficient  ground  to  cause  the  court  to  depart  from  its  rule. 

Jones  V.  FraBer. — March  9,  1886. 

54.  When  one  counsel  from  Quebec  and  one  from  Ontario  had  been  heard  for 
respondent,  a  third  counsel  (from  Quebec)  was  heard  on  French  authorities 
applicable. 

Russell  V.  Lefrancois— May  6,  1882. 

55.  Counsel — Right  to  begin — In  re  case  referred  by  0.  C.  respect- 

ing Supreme  Court  of  British  Columbia — "  The  Thrasher 
case." 

Held,  that  inasmuch  as  all  statutes  should  primd  facie  be  considered 
within  the  jurisdiction  of  the  Legislature  passing  them,  any  one  attacking  a 
statute  should  begin.  Therefore  counsel  for  Dominion  Government  first 
heard. 

—May  16,  1883. 
See  LEGISLATURE,  12. 

56.  Counsel — Right  to  begin — Reply. 

Questions  respectinr  validity  of  "The  Liquor  License  Act,  1883."  {See 
Liquor  License  Act,  1883). 

Held,  those  attacking  the  validity  of  an  Act  should  begin.  Therefore 
counsel  for  the  Provinces  first  heard.  Only  one  counsel  heard  in  reply  for  all 
the  Provinces. 

In  re  "  Liquor  License  Act,  1883."— Sept.  23, 1884. 

57.  Counsel — Right  to  begin. 

Question  whether  the  Canada  Temperance  Act,  1878,  s.  6,  had  been  com- 
plied with,  and  whether  proclamation  should  issue  under  s.  7.  (See  "  Canada 
Temperance  Act,  1878,"  3). 

The  court  directs  the  parties  seeking  to  sustain  the  aiSrmative,  and  wish, 
ing  to  shew  that  the  proclamation  should  issue,  to  begin. 

In  re  "  Canada  Temperance  Act,  1878,"  in  the  County  of  Perth.— 28th  Oct.  1884. 

58.  Counsel  —  President  of  railway   company,   appellccnts,    not 

entitled  to  be  heard. 

The  appellants  do  not  appear  by  counsel  at  the  hearing,  but  Mr.  O'B. 
appears  and  states  that  he  is  the  president  and  proprietor  of  the  railway  oom- 
,  .   pany,  appellants,  and  wishes  to  be  heard  on  their  behalf.    Refused.     Appeal 
ordered  to  stand  over  till  next  session. 

Halifax  Ciry  Ry.  Co.  v.  The  Queen.- 23rd  May,  1884. 

59.  Counsel — Foreign — Not  heard. 

Counsel  residing  in  the  State  of  New  York  wishes  to  be  heard  on  behalf 

of  appellants  in  an  appeal  pending  before  the  Supreme  Court  of  Canada. 

Refused. 

Halifax  City  Ry.  Co.  t.  The  Queen.— 9th  May,  1884. 
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60.  Cross  appeal — Application  to  hear  although  principal  appeal 

nut  filed. 

Counsel  for  respondents,  who  have  given  notice  of  cross  appeal,  moves  for 
leave  to  proceed  with  cross  appeal,  notwithstanding  original  case  not  filed  until 
that  day  by  appellants,  and  the  appeal  has  not  been  inscribed. 

Counsel  for  appellants  also  moves  to  have  principal  appeal  heard,  the  delay 
in  inscribing  and  in  filing  factums  having  been  an  oversight. 

Held,  that  if  the  cross  appellant  desired  to  proceed  with  his  cross-appeal 
he  should  have  himself  filed  the  original  case.  Both  principal  appeal  and  cross 
appeal  to  stand  over. 

Mayor,  etc.,  of  Montreal  v.  Hall.— 17th  Nov.  1883. 

61.  Cross  appeal — Motion  to  quash  appeal — Costs. 

Motion  made  to  quash  appeal  on  the  ground  that  it  should  not  have  been 
brought  as  a  substantive  appeal,  but  as  a  cross  appeal  in  the  case  of  Pilon  v. 
Brunet. 

Motion  to  quash  dismissed,  but  the  respondent  in  Pilon  v.  Brunet  succeed- 

'ing  in  getting  the  judgment  of  the  court  below  reversed  on  one  point  and 

confirmed  on  another,  was  allowed  costs  as  of  a  cross  appeal  taken  under  rule 

>61. 

Brunet  y.  Pilon.— v.  318. 

62.  Cross-appeal — Daniages. 

Action  for  damages — Q1,000  awarded  as  solatium.  Verdict  set  aside  and 
not  sustainable  in  appeal  on  ground  of  sufficient  evidence  of  pecuniary  loss  to 
justify  it,  no  cross-appeal  having  been  taken. 

See  DAMAGES,  47. 

63.  Cross-appeal — Damages. 

Action  for  damages  by  a  tenant  against  landlord  for  negligence  of 
employee  in  leaving  elevator  unattended.  Verdict  in  Superior  Court  for  85,000 
reduced  by  Court  of  Appeal  to  ^3,000.  No  cross-appoal,  and  therefore  judg- 
ment of  Superior  Court  not  restored. 

See  DAMAGES,  49. 

64.  Discontinuance  of  appeal  in  election  case. 

Upon  respondent's  counsel,  in  an  election  appeal,  notifying  the  court 
that  he  had  been  served  with  notice  of  discontinuance,  the  court  struck  the 
appeal  off  the  list. 

The  notice  of  discontinuance  having  been  filed  in  the  registrar's  office, 
that  officer  certified  to  the  Speaker  of  the  House  of  Commons  that  by  reason 
of  such  discontinuance  the  decision  of  the  trial  judges  and  their  reirort  had 
been  left  unaffected  by  the  proceedings  in  the  Supreme  Court. 

L'AHomption  Election  Case  (Oauthierv.  Brlen).— xxi.  29. 
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65.  Dismissing  appeal. 

Where  no  one  appears  on  behalf  of  the  appellant  when  an  appeal  is  called 
for  hearing,  and  counsel  for  respondent  asks  for  the  dismissal  of  the  appeal,  it 
will  be  dismissed  with  costs. 

Burnham  v.  Watson.— 7th  Dec.  1S31 ;  Scott  y.  The  Queen.— 27th  March, 

1880  ;  Western  Ass.  Co.  y.  Scanlan.— •27th  March,  1886. 

66.  Dismissing  appeal  for  want  of  p>roseciition — Undue  delay  in 

filing  factum — Inscript ion. 

The  case  was  filed  on  the  22nd  October,  K  8i,  the  respondent's  factums  on 
the  18th  November,  1984.  The  last  day  for  tiling  factums  in  appeals  to  be 
heard  the  following  session  was  the  SOth  of  January,  1885,  and  for  inscribing, 
the  2nd  February  following.  The  appeal  not  being  inscribed,  the  respondent's 
counsel  gave  notice  of  motion  on  the  9th  February  to  dismiss  appeal  for  want 
of  prosecution.  On  the  14th  the  motion  >vas  heard.  Appellant's  agent  stated 
that  on  the  2nd  February  he  had  made  a  search  in  the  registrar's  office  for 
the  respondent's  factum,  and  had  been  informed  it  had  not  been  filed.  He  was 
therefore  under  the  impression  the  respondent  could  not  take  advantage  of  the 
delay  of  the  appellant. 

Held,  that  the  undue  delay  in  filing  appellant's  factum  and  inscribing  appeal 
had  not  been  satisfactorily  accounted  for,  and  the  appeal  should  be  dismissed. 

Per  Fournier,  J.,  in  chambers,  16th  February,  1885. 

An  application  was  made  to  the  court  to  rescind  or  vary  the  order  of 
Fournier,  J.,  and  to  allow  the  appellant  to  file  his  factum  and  inscribe  appeal. 
Affidavits  were  filed,  but  merely  to  the  effect :  1.  That  appellant's  counsel 
ihought  that  while  the  respondent  was  in  default  with  regard  to  his  factum,  it 
could  not  be  considered  that  there  was  any  undue  delay  in  the  prosecution  by 
appellant  of  hid  appeal ;  and  2.  That  the  appeal  was  bona  yi(2e  and  serious. 

Held,  that  the  court  would  not  interfere  with  the  order  of  the  judge  in 
chambers. 

Whitfield  V.  The  Merchants  Bank— 4th  March,  1885. 

67.  Dismissing  appeal  for  want  of  2'>Tosecution — Order  of  judge  in 

chambers — Motion  to  rescind  wder. 

A  party  seeking  an  appeal  obtained  an  extension  of  time  for  filing  his  case 
but  failed  to  take  advantage  of  the  indulgence  so  granted,  whereupon,  on  the 
application  of  the  respondent,  the  appeal  was  dismissed  by  the  judge  in  cham- 
bers.    On  motion  to  rescind  the  order  dismissing  the  appeal. 

Held,  Strong  and  Gwynne,  JJ.,  dissenting,  that  under  the  circumstances 
of  the  case  the  court  would  not  interfere  by  rescinding  the  judge's  order  and 
restoring  the  appeal. 

City  of  Winnipeg  v.  Wright.— xiii.  441. 
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68.  Dismissing  appeal  for  want  of  prosecution. 

Counsel  for  respondent  moves  to  dismiss  appeal  for  want  of  prosecution. 
Refused,  but  appellant  directed  to  have  appeal  brought  on  for  hearing  next 
session,  otherwise  to  stand  distnissed  ;  appellant  to  pay  costs  of  the  application. 

Co<;e  V.  Stadacona  Ass.  Co.— 10th  March,  1881. 

69.  Disniissing  appeal. 

Motion  to  dismiss  appeal  referred  by  court  to  Chief  Justice  in  chambers. 

Martin  v.  Roy.— 28th  January,  1879. 

70.  Dismissing  appeal  in  controverted  election  case — Discontinu- 

ance filed. 

Counsel  for  appellant  moves  to  dismiss  appeal,  not  wishing  to  proceed  with 
it,  and  having  filed  a  discontinuance. 

Counsel  for  respondent  consents,  on  payment  of  costs.  Appeal  dismissed 
with  costs. 

Soulanges  Election  Case,  Filiatrault  v.  Oe  Beaujeu. — 27th  November,  1883. 

71.  Dismissing  appeal — Controve;ted  election  case — Order  obtained 

in  chambers  by  consent — Application  to  fxdl  court. 

Counsel  for  respondent  moves  for  an  order  dismissing  appeal  in  a  contro- 
verted election  case.  An  order  had  been  obtained  in  chambers,  on  consent, 
but  doubts  had  been  raised  as  to  whether  the  order  should  not  have  been  an 
order  of  the  court.    Granted. 

Nortli  York  Election  Case,  Patterson  v.  Hulock.— 12th  May,  1883. 

72.  Dismissing  appeal — Controverted  election  case — Application 

to  jiulge  in  chambers. 

An  application  to  dismiss  an  election  appeal  for  want  of  prosecution  should 
be  made  to  a  judge  in  chambers. 

Halton  Election  Case,  Lush  v.  Waldie.— xix.  557. 
Chicoutimi  V.  Sauguenay  Election  Case.— May  16th,  1892. 
And  gee  ELECTION,  34. 

[Therefore,  according  to  the  practice  as  now  established  (1893)  all  applica- 
tions to  dismiss  for  want  of  prosecution,  should  be  made  to  the  registrar  in 
chambers] . 

73.  Factum. 

Irrelevant  matter  in  factum,  reflecting  on  the  conduct  of  one  of  the  judges 
of  the  court  below,  ordered  to  be  struck  out. 

Wallace  v.  Souther.— 6th  February,  1878. 
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74.  Fachiin — Scaiulaious  and  impertinent. 

The  plaintiiT'a  factum  containing  reflections  on  the  conduct  of  the  judges 
of  the  court  below,  was  ordered  to  be  taken  off  the  tiles  aa  scandalous  and 
impertinent. 

Vernon  y.  Oliver. — xi.  156. 

75.  Factum — Point  not  raised  by — Postponement  of  hearing. 

A  point  is  raised  at  the  hearing;  not  in  factum,  and  couusel  for  respondent 
therefore  objects  that  he  is  not  prepared  to  argue  it.  The  court  adjourns  hear- 
ing for  a  week. 

Western  Counties  Ry.  Co.  v.  Windsor  &  Annapolis  Ry.  Co.— Gth  Feb.,  IS  79. 

7 Q.  Factum,  further   time  required  to  file — Motion  to   dismiss 
appeal — Costs. 

Motion  to  dismiss  appeal  refused,  but  appellant  requiring  further  indul- 
gence to  file  factum  ordered  to  pay  coats  of  motion. 

Dawson  v.  McDonald. — 13th  December,  1879. 

77.  Facticm — Default  in  filing — Inscription,  motion  for. 

Motion  for  leave  to  inscribe  case  which  had  not  been  put  on  inscription 
list  because  factum  of  appellant  not  filed  in  time.  The  appellant  had  been 
directed  to  bring  appeal  on  for  hearing  at  the  session  then  being  held,  other- 
wise appeal  to  stand  dismissed.  Counsel  stated  tlmt  delay  in  tiling  factum  had 
occurred  because  both  parties  had  consented  to  delay  being  accorded  for  so 
doing.     Counsel  for  respondent  consented. 

Held,  that  the  rule  requiring  factums  to  be  deposited  within  a  limited 

time  had  been  passed  for  the  convenience  of  the  court  and  judges  and  could 

not  be  waived  by  consent  of  parties,  but  under  the  peculiar  circumstances,  and 

in  view  of  the  consequences  of  refusing  the  motion,  liberty  to  inscribe  miglit  be 

given. 

Cote  v.  Stadacona  Assurance  Company.  -4th  May,  1881. 

78.  Factum — Motion  to  strike  out  unnecessary  matter  from. 

Objections  to  a  factum  as  containing  unnecessary  matter  may  be  urged  at 

the  hearing. 

Coleman  v.  Miller.— 23rd  February,  1882. 

79.  Factum — Leave  to  deposit — Inscription  ex  parte. 

When  appeal  inscribed  for  hearing  ex  parte  is  called,  counsel  for  respon- 
dents asks  leave  to  be  heard  and  to  be  allowed  to  deposit  factum.  Counsel 
for  appellant  consents.     Granted. 

Parker  v.  Montreal  City  Passenger  Ry.  Co.— 9th  March,  1885. 

80.  Factum, — Leave  to  deposit — Inscription  ex  parte. 

When  appeal  inscribed  for  hearing  e.r  paiU  is  called,  counsel  for  respon- 
dent asks  leave  to  be  heard,  although  his  factum  had  not  been  deposited  within 
the  time  provided  by  \the  Rules.    Counsel  for  appellant  consents. 
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Held,  that  the  rules  respecting  factum^  mu&t  be  strictly  complied  with, 
and  the  Registrar  should  not  receive  fdctutns  tendered  after  the  delay  specified 
in  the  Rule.  Counsel  for  respondent  allowed  to  be  heard,  but  the  case  not  to 
be  considered  a  precedent. 

Lord  Y.  Davidson.— 3rd  November,  1885. 

81.  Factum — Submitting  appeal  on. 

Counsel  states  he  has  consent  of  solicitors  on  both  sides  to  submit  appeal 
on  factums  and  reporters'  notes  of  a  former  argument  before  the  court. 
Allowed. 

Lawless  v.  Sullivan.— 22nd  January,  1879. 

82.  Factums — Submitting  appeal  on. 

Court  refuses  to  allow  appeal  to  be  submitted  on  the  factums,  but  decides 
it  must  be  orally  argued. 

Charlevoix  Election  Case  Valin  v.  Langlois.— 7th  June,  1879. 

83.  Factum — Submitting  appeal  on. 

Where  a  re-hearing  became  necessary  owing  to  a  change  in  the  personnel 
of  the  court,  the  judge  who  had  not  heard  the  appeal  consenting,  and  counsel 
for  all  parties  desiring  it,  the  court  assented  to  the  appeal  being  submitted  on 
the  factums. 

McKenzie  v.  Kittridge— 18th  June,  1879. 

84.  Factums — Submitting  appeal  on. 

Ou  application  of  counsel  for  appellants,  counsel  for  respondent  assent- 
ing,  the  court  consent  to   have  appeal  submitted  on  factums  wijihout  oral 

argument. 

Huiphead  v.  SherllT.— 2nd  June,  188G. 

85.  Fees — In  criminal  appeals — None  payable  to  Registrar. 

No  fees  are  payable  to  the  Registrar  in  criminal  appeals,  the  tariff  of  fees 
in  schedule  X  not  beiug  intended  to  be  applied  to  such  appeals. 

Ruling  by  Richards,  C.J. 

[This  has  been  the  established  practice  of  the  court  since  its  organi- 
zationj . 

86.  In  a  habeas  corpus  case  the  first  proceeding  in  appeal  is  the 

filing  of  the  case  with  the  Registrar — This  must  be  done 

within  60  days  after  the  pronouncing  of  judgment  appealed 

from. 

See  JURISDICTION,  58. 

87.  Hearing,  notice  of — Affidavit  of  service. 

AVhen  appeal  heard  ex  parte,  the  court  requires  an  affidavit  proving  service 

of  notice  of  hearing. 

Kearney  v.  Kean.— 31st  January,  1879. 

Domville  v.  Cameron.— 30th  October,  1879. 
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88.  Hearing — Setting  down  Exchequer  Appeal — Exchequer  Court 

Rules  138,  231,  263~Supreme  Court  Rule  U—S.  68,  S.  & 

E.  a  Act,  1875. 

Application  for  a  direction  to  the  Registrar  to  set  down  for  hearing  an 
appeal  from  a  judgment  of  the  Exchequer  Court  on  a  Petition  of  Right  pro- 
nounced at  Quebec  on  the  17th  October,  1877,  by  J.  T.  Taschereau,  J.  The 
contract  on  which  the  petition  was  brought  was  signed  at  Quebec,  the  work 
was  done  on  a  section  of  the  I.  C.  R.  in  the  Province  of  New  Brunswick. 
On  the  9th  November,  1877,  the  deposit  of  $50  required  by  s.  G8  of  the  S.  &  E. 
G.  Act,  1875,  as  security  for  costs,  was  made  with  the  Registrar. 

Rule  231  Exchequer  Court,  since  repealed  by  rule  265,  provided  that  no 
decision  or  ruling  at  the  trial  or  hearing  of  a  cause  should  be  appealed  from 
directly  to  the  Supreme  Court,  but  the  party  dissatisfied  should  first  seek 
relief  by  moving  before  the  Exchequer  Court  "  as  hereinbefore  provided," 
and  the  appeal  should  be  from  the  refusal  to  grant  an  order  nisi,  or  if  an 
order  should  have  been  granted,  from  the  decision  of  the  court  on  the  motion 
to  make  the  same  absolute. 

Rule  138  E.  C.  deals  with  applications  for  new  trial  and  provides  that  "  &■ 
party  desirous  of  obtaming  a  new  trial  .  .  .  must  apply  to  the  court  by 
motion  for  an  order  calling  on  the  opposite  party  to  show  cause,  at  the 
expiration  of  eight  days  from  the  date  of  the  order,  or  so  soon  after  as  the  case 
can  be  heard,  why  a  new  trial  should  not  be  directed.  Such  motion  shall  be 
made  within  ten  days  after  the  trial,  or  within  such  extended  time  as  the 
court  or  a  judge  may  allow." 

By  rule  261  Exchequer  Court  rule  231  of  the  Exchequer  Court  had  been 
made  applicable  to  cases  in  which  the  cause  of  action  had  arisen  in  the  Pro- 
vince of  Quebec.  But  rule  138  had  not  been  expressly  declared  applicable  to 
such  cases. 

On  the  12th  February,  1878,  rules  138  to  142,  both  inclusive,  were  ordered 
and  declared  to  be  and  to  have  been  applicable  to  actions  in  which  the  cause 
of  action  shall  have  arisen  in  the  Province  of  Quebec. 

On  the  7th  January,  1878,  an  application  for  a  rule  nisi  to  set  aside  the 
judgment  was  made  to  Taschereau,  J.  On  the  7th  February,  1878,  he  pro- 
nounced judgment  refusing  it.  Subsequently  proceedings  were  taken  in  the 
Exchequer  Court  relating  to  a  change  of  attorney  by  the  suppliant  and  the 
taxation  of  costs  between  the  suppliant's  solicitor  and  his  clients,  and  an 
order  was  obtained  from  a  judge  of  the  Exchequer  Court  directing  all  the 
papers  to  be  transmitted  to  the  acting  registrar  at  Quebec  for  the  purposes  of 
that  taxation.  The  registrar  did  not  set  the  appeal  down  for  hearing,  and 
no  steps  were  taken  relating  to  the  appeal,  nor  were  any  proceedings  taken  to 
have  the  judgment  entered,  nor  had  the  registrar  been  applied  to  to  set  the 
appeal  down  for  hearing  until  shortly  before  the  date  of  the  application,  the 
22nd  February,  1883. 

Held,  that  no  ex  post  facto  effect  ought  to  be  given  to  order  263,  which  was 
not  intended  to  apply  so  as  to  affect  retroactively  proceedings  had  in  pending 
causes,  and  that  the  registrar  not  having  set  the  appeal  down  for  hearing  a» 
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required  by  s.  G8,  and  not  having  entered  the  judgment,  the  appeal  was  not 
out  of  court  by  the  operation  of  rule  44  Supreme  Court,  which  provides  that 
unless  an  appeal  shall  be  brou)>ht  on  for  hearing  within  one  year  after  the 
security  shall  have  been  allowed,  it  shall  be  held  to  have  been  abandoned 
without  any  order  to  dismiss  being  required,  unless  the  court  or  a  judge  shall 
otherwise  order. 

IMotion  granted,  (Ritchie,  C.J.,  dissenting),  but  without  co^ts,  the  point  of 
practice  invohed  being  a  new  one. 

Berlinquet  v.  The  Queen.— 1st  May,  1883.— xiii.  26. 

89.  Hearing — Election  case — Expediting  proceedings   in — S.  1^, 

S.  c&  E.  a  Act 

When  an  election  appeal  is  properly  in  court  and  in  a  position  to  be  set 
down  by  the  registrar,  an  application  can  be  made  to  the  Chief  Justice  (under 
8. 14,  S.  &  E.  C.  Act)  to  expedite  the  proceedings. 

Bothwell  Election  Case,  Smith  v.  Hawldns.— 22nd  January,  1884. 

90.  Hearing  ex  parte — Factum  not  filed — Ajypellant  irregidarly 

before  court. 

When  appeal  called,  counsel  for  appellants  appears.  No  one  appears  on 
behalf  of  respondent. 

The  appellant's  factum  not  having  been  filed  till  the  morning  the  appeal  is 
called  on  for  hearing,  instead  of  three  clear  days  before  the  first  day  of  the 
session,  as  required  by  rule  54,  the  court  refuses  to  hear  him  ex  parte  while  thus 
irregularly  before  the  court. 

Levis  Election  Case,  Belleau  v.  Dussault. — 30th  October,  1884. 

91.  Hearing,  postponement  of — Illness  of  counsel. 

Motion  to  postpone  hearing  till  the  following  session  on  the  ground  of 
unexpected  illness  of  counsel  retained.     Granted. 

Adamson  v.  Adamson. — 5th  December,  1884. 

92.  Hearing — Motion  to  strike  appeal  off  list — Notice. 

A  motion  to  strike  an  appeal  off  the  list  of  appeals  inscribed  for  hearing 
must  be  on  notice. 

Parker  v.  Montreal  City  Passenger  Ry.  Co.— 7th  March,  1885. 

93.  Hearing — Factum^  not  filed. 

Motion  to  have  appeal  heard  at  the  then  present  session,  notwithstanding 

case  and  factum  of  appellant  not  filed  30  days  before  first  day  of  session,  and 

factum  not  yet  filed  on  behalf  of  the  Crown.    Counsel  for  Crown  consenting. 

Befused. 

O'Brien  v.  The  Queen.— 10th  Jane,  1678. 
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94.  Hearing — In  haheaa  coirpua  cq^j^eal. 

An  application  to  be  allowed  to  bring  a  haheaa  corpus  appeal  on  for  hearing 
after  abort  notice,  must  not  be  ex  parte. 

See  HABEAS  CORPUS,  2. 

95.  Hearing — Motion  to  re-open. 

In  this  case,  the  Supreme  Court  had  refused  by  their  judgment  to  give  a 
writ  of  prohibition  to  prevent  t':e  taxation  of  respondent's  costs  by  the  county 
judge,  such  taxation  having  been  made  before  the  judgment  of  the  Supreme 
Court  was  given  ;  but  the  court  stated  that  the  respondent  was  not  entitled  to 
costs.     {See  Costs  3.) 

Counsel  for  appellants  moved  to  re-open  argument  of  that  part  of  the  appeal 
as  to  the  right  to  the  prohibition,  and  for  a  reconsideration  thereof,  on  the 
ground  that  the  amount  taxed  to  respondent  had  been  paid  into  the  County 
Court,  and  that  the  county  judge  might  make  an  order  directing  the  money  so 
paid  into  his  court  to  be  paid  out  to  respondent  unless  prohibited. 

Held,  that  the  application  which  was  really  for  a  rehearing  of  the  appeal, 
which  had  been  duly  considered  and  adjudicated  upon  by  the  court,  could  not 
be  entertained  ;  that  the  court  could  not  assume  that  the  County  Court  judge 
would  act  illegally,  and  in  defiance  of  the  judgment  of  the  court,  to  the  effect 
that  the  respondent  was  not  entitled  to  costs ;  but  that  if  the  County  Court 
judge  should  propose  so  to  act,  the  appellants  would  have  their  remedy  against 
him,  and  might  apply  to  one  of  the  superior  courts  for  a  writ  of  prohibition. 

Counsel  for  appellants  not  called  upon. 

Motion  refused  with  S25  costs. 

Ontario  and  Quebec  Ry.  Co.  v.  Phllbrick.— May  18th,  1886. 

96.  Inscription Case  filed  after  time  for. 

Counsel  for  a^jpellant  moves  for  leave  to  inscribe  appeal  for  hearing, 
though  case  filed  after  time  for  inscribing,  all  parties  being  desirous  of  having 
appeal  heard  and  consenting.    Motion  refused. 

Grip  Printing  and  Publishing  Company  v.  Butterfield.— 20th  Nov.  1884. 

97.  Inscription — Appeal   perfected   after  day   for — Consent    by 

counsel. 

In  an  appeal  perfected  after  day  for  inscribing,  an  application  is  made  by 
counsel  for  appellant,  counsel  for  respondent  consenting,  to  have  appeal  heard 
at  the  session  of  the  court  then  proceeding. 

Held,  that  the  appeal  must  come  on  in  the  regular  way  the  following 
session,  there  being  no  circumstances  shown  to  induce  the  court  to  interfere  to 
expedite  the  hearing. 

Banl(  of  Toionto  v.  Lei  Cure,  &c.  La  Ste.  Vierge.  -27th  February,  1885. 
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9H.  Interest — Application  for. 

An  application  to  vary  judgment  by  inserting  direction  that  interest  be 

allowed  for  the  period  during  which  the  appeal  has  been  pending,  must  be  on 

notice. 

Trust  and  Loan  v.  Rnttan.— 5th  February,  1878. 

99.  Motion,  to  he  allowed  interest. 

Counsel  »or  appellant  moves  for  interest  for  time  judgment  has  been 
stayed,  pursuant  to  s.  3G,  S.  li  E.  C.  Act.  Question  referred  to  full  court 
by  Fournier,  J. 

Held,  a  question  the  court  should  dispose  of  on  its  own  motion. 

McQueen  v.  The  Phoenix  Mutual  Fire  Insurance  Co.— 0th  April,  1880. 

100.  Interest — Motion  to  be  allowed — On  allowance  of  appeal. 

Motion  for  allowance  of  interest  on  verdict  from  date  thereof  in  appeal 
from  N.  B. 

Held,  that  it  be  allowed  on  principal  sum  from  last  day  of  next  term  after 
verdict. 

Clark  V.  Scottish  Imperial  Insurance  Company.— IDth  February,  1880. 

101.  Jud(jment — Application  to  stay  execution  of — Reqxu'te  civile. 

The  judgment  of  the  Supreme  Court  must,  under  section  40,  S.  &  E.  C. 
.\ct,  be  entered  and  sent  to  the  court  below  before  defendant  can  have  recourse 
to  a  proceeding  by  reqii^te  civile.  A  reqiiJte  civile  does  not  stay  execution 
as  a  matter  of  course.  The  defendant  would  have  to  apply  to  a  judge  of  the 
Superior  Court  or  a  judge  thereof  for  an  order.  A  judge  in  chambers  should 
not  grant  an  order  staying  execution  of  a  judgment,  especially  when  defendant 
has  had  ample  time  to  apply  to  the  full  court.  Per  Taschereau,  J. 
See  OPPOSITION.  2  (a). 

102.  Judgment — Nunc  pro  tunc. 

The  respondent,  the  assignee  of  an  insolvent  estate,  having  died  between 
the  day  of  hearing  of  the  appeal  and  the  day  of  rendering  judgment,  on  motion 
of  counsel  for  appellant  the  court  orders  the  order  in  appeal  to  be  entered  nunc 
pro  tunc  as  of  the  date  of  hearing. 

Merchants  Banic  y.  Smith.— 23rd  May,  1884. 

103.  Judgynent — Nunc  pro  tunc. 

On  motion  of  appellant's  counsel,  judgment  is  directed  to  be  entered 
nunc  pro  tund  aa  of  the  day  of  argument,  one  of  the  parties  having  died  in  the 
interval. 

Merchants  Bank  of  Canada  v.  Keefer.— 12th  January,  1885. 

104.  Judgment,  nunc  pro  tunc. 

On  motion  of  counsel  for  respondent,  supported  by  afQdavit  showing  that 
respondent  had  died  between  the  date  of  hearing  and  the  date  upon  which 
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judjiment  delivered,  the  court  directs  judgment  to  be  entered  nunc  pro  tunc  as 
of  the  day  of  hearin)^. 

Ontario  and  Quebec  Ry.  Co.  v.  Philbrick.— 2()th  May,  1886. 

105.  Judgment,  nunc  pro  tunc. 

Where  the  judgment  of  the  court  was  amended  to  conform  to  the  intention 
of  the  court,  the  order  amending  declared  that  the  judgment  should  read  nunc 
pro  tunc. 

See  PRACTICE  OF  SUPREME  COURT,  109. 

lOG.  Judgment — Motion  for  leave  to  address  court  with  reference 
to  questions  disposed  of  by — Reference  to  Jiulge  in 
Chambers. 

Counsel  for  respondent  moves  for  leave  to  address  court  on  question 
of  appointment  of  valuators  and  question  of  costs,  disposed  of  by  final  judg- 
ment of  court.  Referred  to  Taschereau,  J.,  in  Chambers,  who  stating  to  the 
court  that  the  respondent  seeks  to  practically  reverse  the  judgment  of  the 
court,  the  motion  is  dismissed  with  costs. 

Reeves  y.  Gerrlken.— 10th  April,  1880. 

107.  Judgment — Application  to  vary. 

Motion  to  vary  minutes,  referred  to  Strong,  J.,  in  Chambers,  to  be  subse- 
quently heard  pro  formd  before  the  court. 

Bickford  y.  Grand  Junction.— 8th  June,  1878. 

108.  Judgment — Application  to  anwnd — "  Next  friend  " — Costs. 

The  judgment  of  the  Supreme  Court,  as  settled  and  entered,  having 
directed  that  the  costs  should  be  paid  by  tlie  appellant  to  the  respondent  on 
application  of  respondent,  the  order  was  amended  by  directing  that  the  costs 
sliould  be  paid  by  the  appellant's  "  next  friend  "  to  the  respondent,  the  appel- 
lant having  sued  and  prosecuted  the  appeal  by  his  next  friend. 

Ritchie,  C.  J.,  in  Chambers. 

Penrose  y.  Knight.— 25th  June,  1879. 

109.  Judgment — Amending — Form  of,  in  patent  suit. 

In  a  suit  for  the  infringement  of  a  patent  (See  Patent  of  Invention,  1)  the 
final  judgment  in  appeal  was  sent  to  the  registrar  of  the  Chancery  Division 
of  the  High  Court  of  Justice  for  Ontario  pursuant  to  section  46,  S.  &  E.  C.  Act 
The  order  directed  a  reference  to  the  master.  Upon  proceeding  to  take  the 
accounts  the  master  ruled  that,  "  having  regard  to  the  allegations  in  the  said 
plaintiff's  bill  of  complaint,  and  the  provisions  of  section  28  of  the  Patent  Act, 
the  measure  of  damages  and  account  of  profits  to  which  the  said  plaintiffs  are 
entitled  as  against  the  defendant,  under  the  said  judgment  should  be  based 
upon  the  reasonable  price  per  machine  heretofore  charged  by  the  said  plaintiffs 
as  and  for  a  royalty,  and  the  average  profit  per  machine  heretofore  made  by 
the  said  plaintiffs  on  sales  ol  their  patented  invention,  subject,  however,  to  any 

CAS.  DIO. — 44 
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ri^lit  tlie  Hiiiil  plivintitTii  may  )iavo  (1)  to  no){iittvo  their  Raid  pluadintj.  and  (2)  to 
sliow  by  evidence  or  otherwine  tliat  my  Buid  rulin>{  au  to  tlio  moaaiire  nf 
dama(<ug  and  account  of  proHtH  in  not  applicable  to  the  cane  of  their  patenti  'I 
niBchine." 

Tliis  rnlin^;  was  appealed  from  to  Proudfoot,  J.,  who  suHtained  the  appeal, 
on  the  ground  that  the  order  directed  a  reference  an  to  proftts  aH  well  hh  dam 
afjes,  including;  dama(>cH  by  the  use  of  infrinninj;  machineB  by  i)erHonH  who  had 
bought  them  from  defendants,  and  that  the  order  bcin;;  clear  the  pleadings 
could  not  be  looked  at  to  autjiut  in  construing  it. 

The  defendants  therouiion  aptiealed  to  the  Divisional  Court,  and  also 
made  an  application  to  the  Su^.^eme  Court,  for  an  amendment  to  the  judg- 
ment of  that  court,  to  iTn„ke  it  conform  to  the  judf^ments  pronounced. 

Held,  that  tlie  juaj^munt  should  be  amended,  and  tlie  inquiry  as  to 
damages  limited  to  an  "inquiry  whether  any,  and  wliat  damatjes  have  been 
sustained  or  incurred  by  the  plaintiff,  and  to  what  amount  by  reason  of  the 
defendants  infrin^ment  of  the  said  patent." 

The  order  settled  by  the  registrar  on  the  application  was  as  follows  :— 

"  In  the  Supreme  Court  of  Canada." 

[Judfies  present.]  [Date.] 

[Style  of  cause.] 

"  Upon  the  petition  of  the  above  named  respondents,  John  Goldio  and 
Hu>;h  McCuUof^h  presented  unto  this  court  this  day,  in  presence  of  counsel 
for  the  above  named  plaintiffs  (the  appellants  in  this  court)  upon  hearint;  read 
the  petition  and  the  afTidavits  tiled  in  support  of  and  in  opposition  tliereto,  and 
upon  hearing  what  %vo8  allej^ed  by  counsel  for  all  parties,  this  court,  for  the 
purpose  of  removinfj  doubts  which  it  is  alleged  have  arisen  as  to  the  construc- 
tion of  the  order  of  this  court,  dated  the  19th  day  of  June,  A.]).,  188.S,  made 
in  the  said  cause,  dothprder  that  the  sr.id  order  of  the  19th  day  of  June,  A.D., 
1883,  be  and  the  same  is  hereby  varied  and  amended  to  road  nunc  jiro  tunc,  as 
follows,  namely  : — 

"  In  the  Supreme  Court  of  Canada." 

[Judges  present.]  [Date.] 

[Stylpi  of  cause.] 

"  The  appeal  of  the  above  named  appellants  (plaintiffs)  from  the  order  of 
the  Court  of  Appeal  for  Ontario,  made  in  this  cause  on  the  oOth  day  of 
Juile,  1882,  and  dismissing  the  appeal  of  the  said  appellants  from  the 
decree  of  the  Court  of  Chancery  made  on  the  23rd  day  of  June,  1880,  coming 
on  to  be  heard  before  this  court  on  the  28th,  29th  and  30th  days  of  November 
last,  in  the  presence  of  counsel  as  well  for  the  appellants  as  for  the  respon- 
dents, whereupon  and  upon  hearing  what  was  alleged  by  counsel  aforesaid, 
this  court  was  pleased  to  direct  that  the  said  appeal  should  stand  over  for 
judgment,  and  the  same  coming  on  this  day  for  judgment,  this  court  did 
declare,  order  and  adjudge  that  the  said  appeal  shoald  be  and  the  same  was 
allowed. 

"  And  this  court  did  farther  declare,  order  and  adjudge,  that  the  appellant 
(plaintiff)   George  Thomas  Smith,  was  the  first  and  true  inventor  of  the 
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invention  ilHHorilM'd  and  ciaimud  in  tliu  lutturH  patent  No.  '2'i'>T,  mentioned  in 
the  flrnt  pnrK^raph  of  the  appeiitint's  (plaintitT's)  re-iitnended  bill  of  complaint ; 
tliat  tliu  Haid  lotterx  pati-nt  aru  ^ood,  valid  and  in  full  force  and  efTunt,  and  that 
tliti  iippttilant  li)taiiitirf)  Oeor^it  'I'iioiiiaH  Kniith  haH  been  from  the  datu  thereof 
and  Htill  in  entitled  thereunder  to  the  oxcluaivo  ri((ht,  privile){u  and  liberty  of 
tnakinij,  conbtructin^  and  UHin^',  and  vundin>{  to  utiierH  to  be  UHed,  the  invention 
in  the  hrttt  parui^raph  of  the  uaid  plaintiff's  ru-uiueuded  bill  of  cumplaint, 
dL'Bcribed  au  follows  : — 

"  '  In  combination  with  the  bolting  surface  of  a  flour  bolt,  thrnn^^h  which 
a  current  of  air  is  made  to  paHH  by  moans  of  an  air  cliambur  and  a  fan,  or  its 
equivalent,  a  brush  or  series  of  brushes  arranged  to  traverse  the  under  surfaco 
of  said  bolt  substantially  for  the  purpose  set  forth  in  the  said  letters  patent 
and  the  specitications  thereto,  of  cleaning  the  belt  of  particles  of  Hour  adhering 
thereto,'  subject  to  such  right  as  his  co-plaintitfs  now  have  umler  the  assign- 
ments and  licenses  in  the  said  bill  of  complaint  sot  forth;  that  tho  patents 
17H!)  and  17i)3  in  the  rospondonts'  (dofendants)  answer  mentioned  were  never 
valid  and  form  no  defence  to  the  appellant's  (plaintiff's)  said  patent,  and  that 
the  machines  constructed  by  the  respondents  (defendantK)  in  tlie  i)loadings 
mentioned  are  infringements  of  tho  said  letters  patent  of  tho  said  George 
Thomas  Bmith,  and  that  the  appellants  (plaintiffs)  are  entitled  to  an  injunction 
restraining  the  said  respondents  (defendants)  and  each  of  them  and  their  and 
each  of  their  servants,  workmen  and  agents,  during  the  continuance  of  tlio 
said  letters  patent,  or  any  extension  of  them,  from  making,  constructing, 
using,  or  vending  to  others  to  be  used,  any  machine  containing  the  same 
combination  as  the  said  machines  in  the  pleadings  mentioned,  or  only  colour- 
ably  differing  therefrom,  or  any  other  machine  constructed  according  to  or 
involving  the  appellants'  (plaintiffs)  said  patented  invention,  or  only  colour- 
ably  differing  therefrom,  or  being  an  infringement  of  tho  appellants'  (plaintiffs) 
said  patent,  or  causing  or  procuring  the  same  to  be  infringed. 

"  And  that  the  appellants  (plaintiffs)  are  entitled  to  have  respondents 
(defendants)  discover  upon  oath  all  the  machines  in  their  possession  or  made, 
used  or  sold  by  or  for  them,  or  either  of  them,  containing  tho  combination 
hereinbefore  set  forth,  and  of  the  names  of  the  purchasers  thereof,  and  that 
the  appellants  (plaintiffs)  are  entitled  to  an  inquiry  whether  any  aud  what 
damages  have  been  sustained  by  the  appellants  (plaintiffs)  and  to  what  amount, 
by  reason  of  the  respondents'  (defendants)  infringement  of  said  patent,  such 
damages  to  be  limited  to  six  years  previous  to  the  date  of  the  filing  of  the  bill 
of  complaint,  and  that  the  appellants  (plaintiffs)  are  entitled  to  be  paid  by  the 
defendants  such  sum  of  money  as  upon  such  inquiry  shall  be  found  tit  to  be 
awarded  to  the  appellants  (plaintiffs)  for  such  damages  as  aforesaid,  within 
one  month  after  the  filing  of  the  master's  report ;  and  the  said  appellants 
(plaintiffs)  are  entitled  to  be  paid  the  costs  of  this  suit  including  costs  incurred 
by  them  in  the  Court  of  Chancery  or  Chancery  Division  of  the  High  Court  of 
Justice  for  Ontario,  and  also  in  this  court,  forthwith  after  taxation  thereof, 
an5  for  the  purposes  aforesaid  this  cause  is  referred  back  to  the  Chancery 
Division  of  the  High  Court  of  Justice  for  Ontario,  to  make  such  orders  and 
directions  as  may  be  necessary ;  and  this  court  did  further  order  that  the 
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registrar  of  this  court  do  delivbr  up  to  the  appellants  and  respondents  the 
exhibits  Hied  or  deposited  herein  by  them  respectively. 

Smith  V.  Goldie.— 9th  December,  1885. 

110.  Judgtiient — Amending — Power  of  court  over  its  own  judg- 

ments. 

Motion  to  amend  the  final  judgment  in  appeal.  The  court  when  delivering 
judgment  stated  that  a  sum  of  $2,399  should  be  awarded  to  plaintiff.  The  order 
in  appeal  providing  for  the  payment  of  that  sum  was  settled  and  sent  to  the 
court  below.  Counsel  for  appellant  contended  that  it  clearly  appeared  there 
had  been  an  error  in  the  calculation,  and  that  in  arriving  at  the  sum  awarded 
certain  sums  had  been  twice  deducted,  depriving  the  plaintiff  of  a  sum  of 
?3,218.98.  Counsel  for  respondent  contended  that  it  did  not  appear  upon  the 
face  of  the  reasons  for  judgment  that  an  error  had  been  made,  and  therefore  the 
application  was  in  the  nature  of  a  re-hearing.  Under  the  practice  of  the  Privy 
Council  this  could  not  be  allowed. 

Held,  that  it  being  clear  that  by  oversight  or  mistake  an  error  had  occurred, 
the  court  had  power  of  its  own  motion  to  amend  its  judgment  to  make  it  conform 
to  the  intention  of  the  court  and  the  principles  upon  which  its  judgment  was 
baaed.  Order  to  be  made  directing  the  Registrar  to  call  upon  the  proper  oflflcer 
of  the  court  below  to  have  the  judgment  of  the  court  returned  to  be  amended. 
See  Montreal  Ass.  Co,  v.  McGilUvraij,  11  L.  C.  R.  325. 

Rattray  y.  Young.— 18th  March,  1886. 

111.  A  judgment  of  Privy  Council  reversing  judgment  of  Supreme 

Coui't,  .should  be  made  a  rule  of  the  Supreme  Court — The 
order  of  Supreme  Court  dii*ects  repayment  of  costs  received 
purfsuant  to  a  judgment  so  reversed. 
Ste  APPEAL,  17. 

112.  Judgment — Appeal  from  settlement  of  minutes  of. 

In  this  case  (see  Banks  and  Banking,  12)  the  respondent  appealed  to  a 
judge  in  chambers  from  the  settlement  of  the  minutes  of  the  judgment,  on  the 
ground  of  material  error  as  to  the  amount  ordered  to  be  paid  to  the  appellant 
(^8,655.13),  which  amount  he  contended  ought  to  be  only  $3,200.60,  accirding 
to  the  judgment  of  the  court,  and  also  on  the  ground  that  the  appellant  should 
be  condemned  to  pay  the  costs  of  his  own  appeal  before  the  Court  of  Queen's 
Bench. 

Held,  that  the  application  should  be  dismissed. 

Per  Foumier,  J. — The  respondents  by  their  motion  of  the  6th  of  April  last 
appealed  from  the  settling  of  the  minutes  of  the  judgment  pronounced  by  this 
court  on  the  8th  March,  1886,  on  the  ground  that  there  was  an  error  in  the 
figures  of  the  draft  minutes  settled  by  the  Registrar,  which  brought  the  amount 
of  the  judgment  in  question  up  to  $8,656.13,  whereas  it  ought  only  to  have 
been  $3,200.60,  alleging  that  the  difference  between  the  said  two  sums,  namely, 
$5,455.53,  is  not  put  in  question  by  the  pleadings  of  the  parties,  and  that  in 
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consequence  that  part  of  the  judgment  is  null,  because  it  goes  further  than  the 
demand  (ultra  petita). 

This  reason  is  without  foundation,  because  the  said  sum  of  95,455.53,  paid 
by  the  fault  and  negligence  of  Louis  MoUeur,  jr.,  to  the  assignee  Auger,  as 
dividends  on  contested  claims  by  Lamoureux,  formed  part  of  the  523,251.55 
advanced  by  Molleur  and  the  Bank  of  St.  John  to  Lamoureux  by  the  deed  of 
Kith  May,  187G.  And  the  said  sum  is  put  in  question  by  the  last  part  of  the 
conclusions  of  the  action  formally  demanding  an  account  of  sums  received  by 
virtue  of  the  deed  of  the  16th  May,  1876,  in  the  terms,  "  and  of  the  money 
by  him  paid  or  received  for  him  or  on  his  account  since  the  execution  of  the  deed 
<16th  May,  1876)  m  discharge  of  the  advances  made  or  promised  by  the 
defendant  as  representing  the  said  party  impleaded  (the  bank)." 

But  the  said  sum  not  only  formed  part  of  the  matter  in  dispute  in  this 
case,  but  was  also  the  object  of  a  special  provision  in  favour  of  the  respondents 
in  the  judgment  of  the  Superior  Court  sitting  at  St.  John's,  P.Q.,  dated  29th 
January,  1883,  declaring  that  no  sum  should  be  deducted  from  that  of  $25,251.55 
mentioned  in  the  deed  of  assignment  (16th  May,  1876),  as  representing  the 
amount  of  any  contested  claim,  although  the  defendant  Molleur  for  the  said 
bank,  paid  to  the  assignee  the  whole  of  the  said  sum  of  $25,251.55.  This  court 
by  its  judgment  overruled  that  part  of  '"he  judgment  of  the  said  Superior  Court, 
and  has  adjudged  and  decided  on  the  contrary,  that  ti.e  said  sum  as  represent- 
ing the  amount  of  contested  claims  ought  to  be  deducted  from  the  $25,251.55 
for  the  reasons  specified  in  its  judgment.  Consequently  I  hold  that  there  is 
no  error  in  the  amount  of  the  judgment,  and  that  the  draft  minutes  settled  by 
the  Registrar  is  in  accordance  with  the  judgment  pronounced  by  the  court. 
Motion  dismissed  with  costs  fixed  at  $20. 

Lamoureux  v.  Molleur.— May  31,  1886. 

113.  Whei'e  new  trial  ordered  for  misdirection  in  not  submitting 

question  to  jury,  an  application  to  vary  or  reverse  the  judg- 
ment on  affidavits  showing  that  question  was  submitted  and 
answered,  held  too  late. 

See  INSURANCE,  MARINE,  21. 

114.  Goitrt  equally  divided — Effect  of. 

When  the  Supreme  Court  of  Canada  in  a  case  in  appeal  is  equally  divided 
so  that  the  decision  appealed  against  stands  unreversed  the  result  of  the  case  in 
the  Supreme  Court  affects  the  actual  parties  to  the  litigation  only  and  the  court, 
when  a  similar  case  is  brought  before  it,  is  not  bound  by  the  result  of  the  pre- 
vious case. 

Stanstead  Election  Case  (Rider  v.  Snow).— xx.  12. 

115.  Judgment — Consent  to  reversal  of,  in  election  appeal — Elec- 

tion appeal  allowed  and  petition  dismissed  upon  consent 
being  tiled  and  an  affidavit  as  to  facts  stated  in  such  con- 
sent, R.  S.  C.  c.  135,  s.  52. 
Sec  ELECTION,  47. 
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1 10.  Mailer  in  din/>ulfi — Ajfulavit  (in  to  valve  of. 

Upon  coniiHul  iindortHkinj^  to  file  an  aHidavit  Bliowini^  matter  in  (liHputo  to 
hi)  over  1>2,000,  the  hoarin^  of  tlie  a|i|)(.'iil  Ih  [iroccodod  with. 

McCorklll  V.  Knight. -HlHt.Janiiiiry,  ]87!». 

117.  Mailer  i/n  dlnpyle — Affidavit  an  to  v(dii,e  of — Hank  hIi ares — 
Arliud  vukce. 

Wlioro  tlie  inattor  in  oontrovorHy  in  bank  Hliar(!H,  their  actual  valiio  at  tho 
tiriK!  of  tlio  inHtlliitioii  of  tho  action  and  not  tiicir  iiarvahu;  will  (h-tcrniinu  the 
ri><ht  of  appeal  undor  h.  20,  Huprtmoand  JOxchoiincr  (JonrtH  Act,  and  the  actual 
value  of  HUch  HharoH  may  bo  Hliown  by  aflidavit. 

Mulr  V.  Carter;  HolmoB  v.  Carter,     xvi.  17:). 

IIS.  Notice;  <A'  u|)])<;al  uiidef  rule  20!)  of  tlu;  .Mai'itiiiK!  (Joiirt  of 
()nUii'io  --liiili;H  of  .MaritiirK!  (Joiirt-  -I'^ntry  of  jui|^nn(Mit — 
'I'iine  lof  H|)[)culin;^f. 

S,;-  Al'l'KAL,  27. 

IH).  Nollre.  of  a,ppe(d  Under  h.  Jf  I ,  H.  (0  A'.  (!.  Art — KrlenKum  of 

lime  for  jjlvinij — A iipllc.allon.  afler  lime  e/j-plrcd. 

The  Kupremo  Court  of  Canada  Imim  no  jnriHiliclion  to  hear  an  apjioal  "  from 
a  judt^mi-nt  on  a  motion  for  a  new  trial  on  the  (.;r'/iin<l  that  tlirj  judyu  luiH  not 
rulc<l  according;  to  law,"  utdeHH  tho  notice  ro(|uir(!d  by  41  of  the  H.  <V'  10.  (!.  Act, 
R.  H.  C.  c.  li{r»,  liaH  boon  Kivon. 

'J'hc  titnc  for  ({iviiiK  notice  inidi.T  h.  11  can  be  (.'xtendcd  aH  well  after  ai) 
bf^fore  the  20  dayn  have;  elapHcd. 

Vaughan  v.  Richardson,  -xvii.  70.'). 

120.  J'arlies — A pplical.'ion  lo  add  a  pari;/  as  (•ti-reHpoiidimi—Itida 

dfJ,  S.  (J.— Art.  J '4.  (J.  a  J'.— Hide  .IS,  S.  <J. 

Motion  inidcr  rule  HO  of  H.  C.  to  add  V].  U.  an  a  co-roHpondont,  on  tho  ground 
tlial  he  had  obtairx^d  a  notarial  aHHii^nmerit  from  tlu;  reHpondentH  of  all  their 
intercHt  in  the  Huit.  'J'he  Huit  harl  bei^n  inntitutod  by  the  plaintif'  in  fnrmd 
]iiiiiii('rin,  and  judt;ment  ^{iven  by  the  Superior  Court  eondemnin({  the  defend- 
imtH  (afipellantH)  to  i)ay  1t'l,2()0.  'I'hiH  judgment  had  been  afVirmed  by  tho 
(yourt  of  (.jueen'H  ISench.  'i'ho  alle)<ed  aHHi^'nment  had  licon  made  after  tho 
judgment  rendered  by  the  Huporior  (Jonrt  and  before  tiie  appeal  to  theQueon'H 
liench,  but  no  application  liad  been  made  to  the  latter  court  to  make  K.  U.  a 
j<arty. 

Tiie  contention  on  )>ehalf  of  appellantH  wan  that  imder  Art.  154,  G.  C.  P.  an 

intervention  could  l)e  had  or  forced  at  any  time  before  final  jutl^nient ;  and  if 
any  qucHtion  as  to  liability  of  tho  |)erHon  Hou^ht.to  l)o  added  Hliould  ariHO,  the 
court  could  remit  the  case  under  rule  '.iH,  B.  C.  to  the  Kuperior  Court  to  have 
such  question  decided. 
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rt  wiiH  lulriiittod  thut  tliu  objoct  of  tlio  application  wiih  to  havo  a  party  who 
Would  l)n  aiiHWoriilild  for  tlui  cohIh  of  tlid  apjioal. 

Held,  that  tliu  ap)iliciitioti  hIioiiUI  liavu  beon  mndo  at  tliu  oarliuHt  oppor- 
tunity to  the  Court  of  Qiutun'H  Bonuli,  thu  aHHi({iim(int  to  K,  U.  having  boon 
rnado  bcforo  tho  a|)p(!al  to  tluit  court.  Tho  <)U(!Htloii  an  to  tho  liiibllity  of 
['',.  \\.  to  b'.'  forci'.d  iiii/O  tho  ciimhi!  iih  ii  jiiii'ty  wiih  not  ono  wiiic.li,  iind<ir  tho 
circiiiiiHtaiicuM,  thu  HuproriKi  (lourt  Hhould  bu  callud  upon  to  ditciiild.  'I'ho 
ap|)ciil  tihould  b(!  JKinnl  '-n  th(!  ciiHd  an  Hcttii'd  in  and  traiminittdd  by  Ibi!  court 
below,     (llonry,  ■).,  di.HontinH.)     Motion  liiHniiHHiid  with  (iowtn  (ixod  at  .■J2."i. 

Dorion  v.  Crowley.-  I'Jth  Marcli,  IhhU. 

121.  ]'(i/rlicn — ()hjf',cti()7i.  for  want  of. 

It  in  too  lato  to  raJHo  an  objccMon  for  llid  fh'Hl  tinicon  l\\c  ar^jiiMicnt  Ijcforo 
tiir  KupnuiKi  Ootirt  that  tlii!  ioj^ai  r<'|ir(:n(Miln,t,i  vcm  of  tho  aHmirud  won;  not  niado 
jiartidH  til  ail  action  on  a  policy  of  lifo  inHiirancc. 

VcnnoF  V.  Sun  Life  Ins.  Co.     xvii.  'Mi. 

122.  I'riri/  doa'ncd,  (ippU.cd.l.i.on.  for  h'di'c  to  (ifypcAd  to. 

Tho  court  InVM  no  jnriHdiction  cither  to  n  fuHu  or  grant  an  application  for 
leave  to  a[ip(Mil  to  tho  I'rivy  (!oiincil 

Kelly  V.  Sullivan.— '-'hit  .hmuary,  |H77. 

Moore  V  Connecticut  Mutual  Ins.  Co.    llth  April,  IHHO. 

Queen  Ins.  Co.  v.  Parsons.  -'2lHt  .Inne,  IhhO. 

Notice  of  intention  to  nnike  hucIi  an  applii'alion  Hlionid  not  bis  put  on  the 

motion  paper. 

Nasmith  v.  Manning.     Ith  March,  1H81. 

I  2.'{.  I'ri.rif  ('oiincil — JiuhjiiKuit  of. 

A  jud),'tti('nt  of  tho  I'rivy  (Jonniil  n^verHinj^  the  judgment  of  the  Ku[iremo 
Court  Hhould  be  made  a  rule  of  the  Hui)retn(!  Court. 

Tiie  application  should  bv.  nuulo  in  Chambers. 

.SV<;  APPEAL,  17. 

1  2  1.  (liutHhiiiij  appeal. 

.Motion  to  (juaMh  an  election  appeal  directed  to  Htand  over  till  hearing 
of  tlui  a[)[)oal,  an  too  important  to  bo  dinpoHed  (jf  on  Humnnvry  application. 

Charlevoix  Election  Case.     iHth  February,  H7'.). 
[Under  the  Htat'tte,  all  motioriH  to  quash  for  want  of  jurisdiction  nuut   bo 
madi!  to  the  court  and  not  in  Chainbors.l 

12.5.  Secarlt}/ — No  power'   to   (UHpennc   with — Appeal   va  formd 

paii.periH — Petition  for — Allovjanee  of  appeal — H».  ^4  «^-  '^^ 

S.  a  Art. 

The  Huprome  (jiurt,  or  a  jud(<e  thereof,  has  no  power  to  allow  an  a|ipeal 
in  formd  paiipeih,  or  to  dispense  with  the  giving  of  the  security  reipiired  by 
the  statute.     Approving  of  the  security  is  a  mode  of  allowing  the  appeal. 
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Section  21  of  the  H.  &  E.  C,  Act  does  not  give  the  court  power  to  allow 
appoalH,  becauHo  Her  Majesty  may  be  recomendetl  to  allow  appoalu  by  the 
Judicial  Committe  of  the  Privy  Council,  nor  9  it  in  the  power  of  the  judj^es 
of  the  court  to  make  rules  or  orders  for  the  allowance  of  appeals.  Nor  does 
H.  79  of  the  S.  A  E.  C.  Act,  nive  the  court  or  a  jud^e  any  power  to  (^rant  or  to 
make  rules  for  j^rantin^  the  prayer  of  a  petition  to  bo  allowed  to  have  or 
prosecute  an  appeal  in  form/I  paupeni. 

Fournier,  J.,  in  chambers.  FraseF  v.  Abbott. — 22n(l  February,  1878. 

RicliardB,  G.J.,  in  chambers.  ♦•  16th  March,  187  S. 

12G.  Security  for  cohIs — Application  for,  whan  to  he  VKulii — 
Petition  of  rif/ht. 

Where,  by  a  letter  addressed  to  the  suppliant,  the  Secretary  of  tiio  Public 
Works  Department  stated,  that  he  was  desired  by  the  Minister  of  Public 
Works  to  offer  the  sum  of  43,950  in  full  settlement  of  the  Huppliant's  claim 
against  the  department,  an  application  on  behalf  of  the  Crown  for  Hocurity  for 
costs  was  refused,  on  the  ground  that  the  power  of  orderin^j  a  party  to  n'lvo 
security  for  costs,  bcinf?  a  matter  of  discretion  and  not  of  absolute  ri>;ht,  the 
Crown  in  this  case  could  suffer  no  inconvenience  from  not  j^c'ttint;  S(!(;urity,  us 
well  as  on  the  (ground  of  delay  in  making  the  application.  Application  for 
security  for  costs  in  the  Exchequer  Court  must  be  made  within  the  time 
allowed  for  filing  statement  in  defence,  except  under  special  circumstances. 
By  Richards,  C.J.,  in  the  Exchequer  Court  of  (Canada. 

Wood  Y.  The  Queen.— vii.  031. 

127.  Security  for  coats  of  appeal — Supreme  and  Exchetpier  Court 
Act,  8.  SI — Swprerne  (Joart  Ride  G — Court  of  Heviev)  (P.Q.), 
no  appeal  direct  from.. 

The  following  certificate  was  filed  with  the  printed  case,  as  complying 
with  Rule  (i  of  the  Supremo  Court  llnles :  "  We,  the  undersignod,  joint  pro- 
thonotary  for  the  Superior  Court  of  Lower  Canada,  now  the  Province  of  Qucibec, 
do  hereby  certify  that  the  said  defendant  has  deposited  in  our  oflice,  on  tlio 
twentieth  day  of  November  last,  the  sum  of  fiveliundred  dollars,  as  security  in 
appeal  in  t.iis  case,  before  the  Supreme  Court,  according  to  section  (31)  tliirty- 
first  of  the  Supreme  Court  Act,  passe<l  in  the  thirty-eighth  year  of  Iler  Majesty, 
chapter  second.  Montreal,  17th  January,  187H.  Signed,  JIuljcrt,  Ilont^y  it 
Gendrori,  P.  8.  C."  Held,  on  motion  to  quash  ap[)eal,  tliat  the  deposit  of  tliu 
sum  of  ^500,  intheliandsof  theprothonotaryof  the  court  below,  made  by  appel- 
lant, without  a  certificate  that  it  was  made  to  the  satisfaction  of  the  court 
appealed  from,  or  any  of  its  judges,  was  nugatory  and  ineffectual  as  security  for 
the  costs  of  the  appeal. 

Per  Tascliereau,  J.— The  case  should  be  sent  back  to  the  court  below  in 
order  that  a  proper  certificate  might  be  obtained. 

Per  Strong  and  Tascliereau,  JJ.— That  an  appeal  does  not  lie  from  the 
Courtof  Reviow(P.  Q.)tothe  Supreme  Court  of  Canada.     Henry,  J.,  contra. 
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The  aiipeal  wan  quashed  with  costH,  which  included  the  general  coHts  of  res- 
pondent lip  to  time  motion  made.  The  full  U.c  of  f)25  wiih  taxed  by  the  ro^slHtrar 
on  hearing  of  motion.     This  waH  iiicruaHed  hy  fiat  of  Fourninr,  J.,  to  9100. 

Hacdonald  v.  Abbott.— iii.  278. 
[Appeals  can  now  come  from  the  Court  of  Review  in  certain  cases.     See 
64  &  r,r)  V.  c.  25.] 

128.  Security,  allowance  of — Ordern  niade  hy  court  below  a.ftor. 

Orders  nmdo  in  a  cansoby  thooou  it  bo-low  after  the  allowance  of  the  appeal 
and  ({ivinf^  of  the  security  disrej^arded  by  the  Supremo  Court. 

Lakin  v.  Nuttall.— iii.  (>8.5. 

129.  Hecurity-T— Allowance  of — Judye  of  court  helovj  functas  o(fi.cio. 

When  a  judge  of  the  court  below  has  made  an  order  allowiii({  the  security,  he 
iH/nnctUH  officio,  and  the  appeal  is  tlmu  snijject  to  llie  jurisdiction  of  the  Supreme 
Court.  No  api>licatioii  can  bo  made  to  the  judt^e  or  the  full  court  below  to 
rescind  the  order.  Any  application  must  bo  thereafter  made  to  the  Supreme 
Court  or  a  judj^e  thereof. 

Walmsloy  v.  Griffiths.— 7th  December,  1885. 

1.'30.  Scr.it/rily — Allowance    of — A    slay    of  proceedinyfi   in   coiiH 
below — (Jostn. 

The  Supreme  Court  allowed  an  appeal  from  a  judgment  of  the  Court  of 
Appeal  directiii(j  a  reference  which  had  been  partly  proceeded  with  after  the 
allowance  of  tlie  Hccurity. 

The  Bolicitor  for  the  ai)pellaiit  desired  the  Il(!;^istrar  to  iiiKcrt  a  provJHion 
in  the  order  in  ajipeal  of  the  Supreme  Court  specially  "  including!  the  costs  of 
nnd  attending!  tlie  ri.'foronc.e."  The  Ho^jlHtrar  referred  the  [loiiit  to  th(!  Chief 
Justice  in  chambers  and  his  lordshi[i  stated  his  opinion  to  be  that  the  Supremo 
Court  could  not  recognize  any  proceeding's  taken  in  the  court  below  after  the 
allowance  of  the  security,  which  acted  as  a  stay  of  all  prooccsdinrts,  excejit  of 
execution  in  cases  provided  for  by  s.  32  of  the  S.  A,  E.  C.  Act.  If  proceedings 
had  been  taken  in  the  court  below  which  should  not  have  been  taken,  applica- 
tion should  be  made  to  that  court  with  reference  to  such  proceedings.  The 
order  of  the  Supreme  Court  shoulrl  provide  generally  for  the  payment  of  all 
costs  incuriod  by  the  appellant.     See.  Partnership,  (>. 

Starrs  v.  Cosgrave  Brewing  &  Malting  Co.— 17th  April,  1880. 

131.  Security  for  coats  of  appeal  allovmd  to  be  given  by  Judye  of 

S.  C't.  under  8.  SI,  S.  &  K.  (1  Act.  as  amended  by  s.   ///. 

8.  a  A.  Act,  1S70— Vacation. 

The  following  facts  appeared  by  afl'idavit :— On  the  '27th  June,  1881, 
judgment  was  rendered  hy  the  Supreme  Court  of  British  Columl>ia  (negbio, 
C.J.,  and  Crease,  J.,  |)reHont),  on  motion  for  judgment  on  (h-murrers  of 
defendants  to  plaintiff's  declaration,  overruling  demurrers,  and  judgment  was 
rendered  on  motion  for  judgment  on  verdict  previously  rendered  by  a  jury  on 
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the  trial  of  issues  of  fact,  allowing  plaintiff  to  enter  judgment  for  $5,000  the 
atnoiint  of  said  verdict.  On  the  4th  July  following  defendants'  solicitor  served 
a  notice  of  appeal  to  the  Supreme  Court  of  Canada  on  plaintiffs  solicitor  and 
of  his  intention  to  apply  to  the  Chief  Justice  of  the  S.  Ct.  of  B.  C.  next  day 
for  allowance  of  such  apjieal  upon  giving  of  such  security  as  might  be  lawfully 
required.  On  the  5th  July,  defendants'  solicitor  attended  before  the  Ch.  J. 
wlio  refused  to  allow  an  appeal,  on  the  ground  that  the  judgment  on  the 
demurrers  was  tlie  judgment  of  the  full  court,  but  judgment  on  motion  for 
judgment  on  verdict  was  his  own  judgment  fi"om  which  no  appeal  would  lie 
until  re-heard  before  the  full  court,  and  that  under  the  Local  Administration 
of  Justice  Act,  1881,  a  full  court  could  not  bo  held  until  the  lapse  of  about  a 
your  from  that  date.  The  defendants'  solicitor  then  and  several  times  after- 
wards tendered  to  the  Ch.  J.  and  to  the  registrar  of  said. court  the  sum  of 
■ifln'iOO,  $tj,000  having  been  asked  by  plaintiff's  solicitor  as  security  under  s.  32 
s-s.  5  of  the  S.  &  E.  C.  Act,  and  $500  being  as  aecuiity  for  the  costs  of  appeal, 
but  the  Ch.  J.  refused  to  allow  it  to  be  paid  into  court. 

On  the  llch  July,  1881,  the  Ch.  J.  of  B.  C.  ordered  that  upon  paying  to 
the  plaintiff  $1,000  and  his  taxed  costs  of  suit,  execution  should  be  stayed  and 
defendants  have  leave  within  four  days  after  next  sitting  of  full  court  to 
move  such  courc  for  a  re-hearing  of  the  argument  on  the  demurrers,  and  to 
move  for  a  new  trial,  or  to  eater  judgment  for  defendants. 

On  the  23rd  August,  1881,  the  agent  of  defendants  applied  to  Strong,  J., 
in  chaiubers  for  leave  to  give  security.  The  application  was  refused  because 
made  in  vacation  and  not  on  notice. 

On  the  13th  September  following,  the  agent  for  defendants'  solicitor 
renewed  his  application  to  a  judge  of  the  Supreme  Court  of  Canada. 

An  order  was  made  allowing  defendants  to  pay  into  the  Supreme  Court  of 
Canada  $500  as  security  for  the  costs  of  appeal. 

Per  Fournier,  J.,  in  Chambers. 

Bank  of  B.  N.  A.  y.  Walker.— 18th  September,  1881. 

132.  Security — Appeal  —  Tlte  constitutionality  of  s.  4^3,  Ontario 
Judicature  Act  doubted — Security  for  costs  allowed  to  he 
given  under  s.  31,  S.  &  E.  G.  Act  as  amended  by  s.  14-,  S.  C. 
Am.  Act,  1879. 

On  the  15th  day  of  September,  1882,  an  appeal  to  the  Court  of  Appeal  for 
Ontario,  in  which  the  defendants  were  appellants  and  the  plaintiff  was  respon- 
dent, was  dismissed.  The  matter  in  controversy  in  the  action  amounted  to 
the  sura  of  $576.30,  exclusive  of  costs.  The  defendants,  on  said  15th  day  of 
September,  applied  to  the  Court  of  Appeal,  under  section  43  of  the  Judicature 
Act  of  Ontario,  for  special  leave  to  appeal  from  judgment  of  said  Court  of 
Appeal  to  the  Supreme  Court  of  Canada,  and  the  Court  of  Appeal  refused  to 
grant  such  special  leave.  The  defendants  thereupon  made  an  application  to 
Mr.  Justice  Fournier  in  Chambers  for  leave  to  appeal  from  said  judgment  of 
the  Court  of  Appeal,  or  for  an  order  that  defendants  be  at  liberty  to  give  proper 
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security  to  the  satisfaction  of  tlie  Supreme  Court  or  a  judae  thereof,  that  they 
would  effectually  prosecute  their  appeal,  or  for  such  further  or  other  order  as 
the  judfie  or  oourt  ini}»lit  direct.  This  application  was  made  on  the  4th  day  of 
October,  1882,  beinj^  witiiin  thirty  days  after  the  said  judgment  was  pro- 
nounced. Mr.  Justice  Fournier,  finding  that  the  point  as  to  tlie  validity  of  the 
section  in  question  of  the  Judicature  Act  of  Ontario  had  beon  raised  by  the 
application,  referred  it  to  the  full  court. 

In  the  course  of  the  argument  the  court  expressed  great  douots  as  to 
the  constitutionality  of  the  -13rd  section  of  the  Ontario  Statute,  but  as  the 
appellant's  counsel  abandoned  the  lirst  alternative  of  his  motion  the  court, 
exercising  the  powers  conferred  by  the  31st  section  of  the  Supreme  and 
Exchequer  Court  Act,  187-5,  as  amended  by  the  1-lth  section  of  the  Supreme 
Court  Amendni  >nt  .\ct  of  1879,  Ordered,  that  the  second  alternative  of  the 
said  motion  should  be  granted,  and  that  the  said  appellant  should  be  at  liberty 
to  pay  the  sum  of  iiiOQ  into  the  Supreme  Court  to  the  credit  of  the  registrar 
thereof  as  security  for  the  costs  of  the  appeal. 

Forristal  y.  McDonald  (18  C.  L.  J.  421).  — November  7,  1882. 

[In  Chnlison  v.  lii/an,  17  C.  S.  C.  R.  2.51,  the  Supreme  Court  dealt  with  s.  43 
of  the  Ontario  Judi^ature  Act,  and  expressly  dechired  it  to  be  ultnt  virrs  of  the 
provincial  legislature.     See  Legislature,  17]. 

133.  Security — Application  for  allowavce  of. 

Motion  on  behalf  of  defendant  for  apprcivid  of  security  and  allowance  of 
appeal. 

Held,  that  a  similar  application  having  been  made  to  Gwynne,  J.,  in 
chambers,  and  refused,  and  the  apjilication  being  in  any  event  one  which 
should  be  made  in  chambers,  the  application  could  not  be  entertained. 

MacNab  y,  Wagler.— February,  22,  1884. 

134.  Security — Application  for  leave  to  give — S.  d;  E.  C.  Act,  as. 

25  &  '26— S.  a  A.  Act  (1879),  s.  U. 

Appellant  had  applied  to  a  judge  of  the  Court  of  Appeal  for  Ontario, 
under  s.  *2()  of  the  S.  iV  E.  C.  Act,  for  further  time  to  appeal.  After  consi  dering 
all  the  circumstances,  the  judge  refused  the  application.  The  appellant  then 
applied  to  Ritchie,  C.J.,  in  chambers  for  leave  to  give  security  under  s.  31, 
S.  it  E.  C.  Act,  as  amended  by  s.  14,  S.  C.  Am.  Act,  1879. 

Held,  that  the  applications  nmst  be  dismissed  with  costs. 

The  Chief  Justice  was  of  opinion  that  the  part-ies  having  applied  to  a 
judge  of  the  court  below,  who  was  familiar  with  and  had  considered  all  the 
facts,  the  decision  of  such  judge  ought  not  to  be  interfered  with,  even  if  & 
judge  of  the  Supreme  Court  were  not  bound  as  to  time  by  s.  25,  S  &  E.  C.  Act. 
He  was  inclined  to  hold,  however,  that  an  application  to  the  Supreme  Court, 
or  a  judge  thereof  for  leave  to  give  security  pursuant  to  s.  31,  S.  &  E.  C.  Act, 
as  amended,  should  be  made  within  the  time  limited  by  s.  25,  or  such  further 
time  as  a  judge  of  the  court  below  may  have  allowed  under  s.  26. 

Per  Richie,  C.J.,  in  chambers. 

Walmsley  y.  Griffiths.— January  14,  1885. 
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[Tho  Court  of  Appeal  for  Ontario  has  held  that  no  appeal  lies  to  that 
conrt  from  a  judgment  of  a  jad<;e  of  that  court  extending  time  for  appealing, 
under  s.  2G,  S.  tSc  £.  C.  Act.  Neill  v.  Tiavellen'  Insurance  Co.,  9  Ont.  App. 
R.  54] . 

135.  Security — Bond,  form  of — //  objected  to,  should  he  by  (q^pU- 

cation  in  chambers  to  dismiss. 

A  bond  for  security  of  costs  of  appeal  to  Supreme  Court  should  provide 
for  the  prosecution  of  the  appeal. 

If  an  objection  is  made  to  the  form  of  a  bond  for  security  for  costs  on 
appeal  to  the  Supreme  Court  it  should  be  by  application  in  chambers  to  dis- 
miss, and  if  not  so  made  the  objection  will  be  held  to  be  waived. 

Whitman  v.  Union  Bank  of  Halifax.— xvi.  410. 

136.  Security — Bond  not  given  to  iw.rties  interested  in  appeal. 

Where  the  bond  for  security  of  cobts  of  appeal  has  not  been  jjiven  to  the 
parties  really  interested  in  the  appeal  and  before  the  court,  the  appeal  will 
not  lie. 

See  JURISDICTION,  61. 

137.  Security — Application  to  allow,  refused  by  court  below — Re- 

newal of  application  to  Supreme  Court. 

An  appellant  is  not  estopped  from  applying  to  a  judge  of  the  Supreme 
Court  under  s.  40,  merely  by  having  already  applied  to  a  judge  of  the  court 
below  who  has  refused  the  application. 

Ontario  and  Quebec  Ry.  Co.  v.  Marcheterre. — xvii.  141. 

138.  Security — Allowance  of. 

In  9.  42  of  the  S.  &  E.  C.  Act,  (R.  S.  C.  c.  135),  the  expression  "  allow  an 
appeal "  means  only  that  the  court  or  judge  may  settle  the  case  and  approve 
the  security.     • 

Per  Strong,  J.,  in  Vaughan  Y.  Richardson. — xvii.  703. 

139.  Security — Condition  precedent  to  appeal. 

Except  in  cases  specially  provided  for,  no  appeal  can  be  heard  by  the 
Supreme  Court  unless  security  for  costs  has  been  given  as  provided  by  s.  4(5  of 
the  S.  ifc  E.  C.  Act,  R.  S.  C.  c.  135. 

Per  Ritchie,  C.J.  and  Taschereau,  J. 

In  re  Cahan.— xxi.  100. 

See  JURISDICTION,  ICO. 

140.  Technical  objection. 

Technical  objection  not  taken  in  the  court  below,  cannot  be  allowed  to  pre- 
vail in  appeal,  following  the  rule  of  the  Privy  Council. 
Per  Taschereau,  J. 

See  CONTRACT,  10. 
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141.  Time — Application  for  further  time  in  ap2:>ealfrom  B.C. 

On  the  12th  October,  1881,  the  agent  for  defendants'  solicitor  applied  for 
three  months  further  time  to  file  the  case  and  factums,  showing  by  affidavit 
that  the  day  the  order  had  been  made  by  a  judge  of  Supreme  Court,  allowing 
^500  to  be  paid  into  the  Supreme  Court  of  Canada,  as  security  for  the  costs  of 
appeal,  the  13th  September,  1882,  the  $590  had  been  paid  in ;  that  the  next  day 
the  papers  had  been  mailed  to  the  defendants'  solicitor  at  Victoria,  B.C.,  to 
enable  him  to  prosecute  his  appeal ;  that  a  letter  took  about  three  weeks  to  reach 
Victoria  from  Ottawa ;  that  he  had  on  the  7th  October  received  a  telegram 
(produced)  from  defendants'  solicitor,  saying  :  "  Papers  just  received  ;  get  time 
e.'ctended,"  and  that  he  verily  believed  unless  three  months  further  time  was 
granted  to  prepare  and  print  case  and  factums  and  transmit  them,  grave  injus- 
tice would  be  done. 

An  order  was  thereupon  made  giving  until  1st  December  then  next  to  have 
case  printed  and  filed  with  the  Registrar  of  the  Supreme  Court  of  Canada. 
Per  Ritchie,  C.J.,  in  chambers. 

Bank  of  B.  N.  A.  y.  Walker.— 12th  October,  1881. 

142.  Time,  application  to  extend — When  limit  fixed  by  order  of 

full  court  within  which  case  to  he  filed — Case,  not  settled 
through  delay  of  respondent — Further  time  given  and 
respondent  ordered  to  pay  the  costs. 

On  the  12th  September,  1882,  the  agents  of  the  defendants'  solicitor  moved 
before  the  Chief  Justice  of  the  Supreme  Court  of  Canada  (in  chambers),  for  an 
order  to  extend  the  time  mentioned  in  the  order  of  the  court  of  the  22nd  June, 
1882,  for  filing  the  case  {seeDamages  25,  at  page  218),  until  the  Ist  January,  1883, 
or  for  an  order  that  3,  writ  of  cer(io?*a/-i  should  issue  to  the  Supreme  Court  of  B.  C. 
or  to  the  Chief  Justice,  or  the  registrar  thereof,  to  bring  up  all  the  papers  in  said 
cause,  or  for  a  stay  of  proceedings  under  the  order  of  the  22nd  June,  1882,  until 
application  could  be  made  to  the  full  court  at  its  next  session  for  such  relief  as 
the  appellants  might  be  entitled  to,  or  for  an  order  allowing  defendants  to  file  a 
printed  copy  of  "  case  "  then  produced  as  the  "case  "  required  by  s.  29  of  the 
S.  &  E.  C.  Act,  1875,  notwithstanding  the  same  had  not  been  transmitted  by 
the  Registrar  of  the  Supreme  Court  of  B.  C,  nor  certified  under  the  seal  of 
that  court,  or  for  such  other  order  as  the  parties  might  be  deemed  entitled  to. 

Upon  hearing  the  parties  and  reading  the  aifidavits  in  support  of  the 
application,  his  lordship  the  Chief  Justice  enlarged  the  motion  to  be  heard 
before  the  full  court  on  the  first  day  of  the  next  session,  gave  permission  to 
the  parties  to  file  further  affidavits  to  be  used  upon  said  motion,  the  same 
being  first  served  upon  the  solicitors  of  the  respective  opposite  parties  in  B.C., 
and  stayed  all  proceedings  under  the  order  of  the  22nd  June,  1882,  until  the 
hearing  of  the  motion  before  the  full  court  and  the  final  disposition  thereof. 

On  the  25th  October,  1882,  the  motion  was  heard  before  the  full  court.  In 
support  of  it  affidavits  were  read  by  counsel  for  the  defendants  to  the  effect : 
that  the  order  of  the  22nd  June,  1882,  reached  the  defendants'  solicitor  on 
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the  12tli  .luly  followin^,'.  On  the  iHtli  July  lie  left  a  draft  copy  of  the  "  case  " 
with  the  Chief  .Justice  of  Supreme  Court  of  British  Colunibia,  and  obtained 
from  him  and  served  upon  the  solicitor  for  the  plaintiff  an  appointment  to 
settle  the  "  case  "  on  the  'iSth  July  ;  that  on  the  '25th  July  the  ilraft  copy  of  the 
"  case  "  was  lianded  to  the  counsel  for  plaintiff  for  his  perusal,  and  the  Chief 
Justice  appointed  the  '27th  July  to  settle  it;  that  on  Mie  '27th  July  the  Chief 
Justice  settled  the  "case"  and  handed  it  to  defendants'  solicitor,  wlio  imme- 
diately put  it  in  the  hands  of  the  printer,  and  wlio  corrected  the  proof  and 
handed  the  printed  sheets  as  they  were  ready  to  respondents'  counsel ;  that  on 
the  10th  August  all  the  printed  sheets,  with  the  exception  of  the  last  two  or 
three  pa<;es,  were  handed  to  the  registrar  of  the  Supreme  Court  of  Britisli 
Columbia,  who  said  the  Chief  Justice  wished  to  see  all  tlie  sheets,  and  they 
were  all  handed  to  the  rej^istrar  next  day  with  the  original  as  settled,  and 
the  solicitor  made  an  appointment  to  apply  for  his  certificate  on  the  following 
day  ;  that  he  attended  the  Chief  Justice  by  request,  who  proposed  to  revise  and 
alter  the  printed  cony  of  his  charf,'y  and  judgment,  and  who  said  he  would  hantl 
to  the  registrar  a  pa'^o  of  corrections  and  additions  to  be  printed  ;  that  upon 
requesting  the  re^jistrar  to  certify  the  "  case,''  he  refused  to  do  so,  after  con- 
sulting the  Chief  Justice,  on  the  ground  tliat  the  Chief  Justice  instructed  him 
it  was  not  properly  corrected;  thi.t  the  "case"  so  handed  to  the  registrar  for 
his  certificate  was  a  true  and  c^  nplote  copy  of  the  "case"  as  settled  by  the 
Chief  J  ustice,  and  contained  every  document  lianded  in  at  the  trial  as  evidence  ; 
that  the  utmost  diligence  had  been  used,  and  that  it  would  be  impossible  to 
alter  or  reprint  the  "  case  "  in  whole  or  in  part  and  file  it  witliin  the  time 
limited  by  the  order  of  the  22nd  June,  1882  ;  that  upon  refusal  of  tlie  registrar 
to  certify  he  had  on  the  '21st  August,  1882,  taken  out  a  summons  calling  upon 
the  plaintiff  and  registrar  of  the  Supremo  Court  of  British  Columbia  to  shew 
cause  why  the  registrar  sliould  not  be  directed  to  transmit  the  "  case  "  settled 
on  the  27th  July,  1882,  to  the  registrar  of  tlio  Supreme  Court  of  Canada  ;  that 
uo  evidence  was  offered  in  opposition  to  such  application ;  that  the  Cliief 
Justice  stated  that  he  had  settled  the  MS.  "  case,"  but  had  not  compared  the 
printed  copy  with  the  MS.,  and  he  ought  to  have  had  the  opportunity  of 
revising  the  proof  sheets,  and  until  he  had  done  so  he  did  not  consider  that  the 
"  case  "  was  settled  ;  that  counsel  had  thereupon  suggested  that  tlie  MSS.  copy 
miglit  be  transmitted,  but  the  Chief  Justice  refused  to  make  any  order  upon 
the  said  application;  and  that  the  registrar  of  the  court  below  had  been 
requested  either  to  return  the  original  "  case "  to  the  defendants'  solicitor, 
or  send  it  to  the  registrar  of  the  Supreme  Court  of  Canada,  but  had  replied 
that  the  Chief  Justice  was  using  it. 

On  behalf  of  the  plaintiff  was  read  an  affidavit  of  the  registrar  of  the 
Supreme  Court  of  B.  C.  to  the  effect  that  no  draft  MSS.  "  case  "  settled  by  the 
CJ.  of  the  Supreme  Court  of  B.  C.  had  been  filed  with  him ;  that  there  had 
been  a  reference  to  the  C.J.  by  counsel  for  the  defendants  on  the  27th  July, 
then  last  (1882)  to  settle  some  points  of  disputed  evidence,  and  the  points  so 
referred  were  settled  by  the  C.J.,  but  that  he  was  informed  by  the  C.J.  that 
except  as  aforesaid  no  "  case  "  was  settled  by  him,  and  no  completed  "  case  " 
was  ever  submitted  to  him  for  revision  until  a  bound  "  case  "  was  banded 
to  him. 
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An  aftklavit  of  tho  connsol  who  had  appeared  for  plaintiff  before  the  C.J. 
of  tlie  Supremo  Court  of  IJ.  C.  on  tho  'JTtli  July,  1HH2,  stated  that  ho  attended 
to  Hettlo  the  MS.  "  case  "  as  far  as  prepared;  that  none  of  the  exhibits  or 
documents  which  were  produced  at  tlio  trial,  or  the  judgments,  wore  then 
printed  or  submitted  to  him,  and  he  (tho  defendant)  never  settled  tho  "  case" 
as  printed ;  that  certain  parts  of  the  evidence  were  greatly  incorrect  and  not 
in  accordance  with  tho  notes  of  the  C.J.  who  tried  tlie  case;  and  that  several 
documents  which  were  |)roduced  in  evidence  were  omitted  from  the  "  case  " 
and  that  he  had  requested  them  to  be  inserted,  without  effect. 

And  an  affidavit  of  the  plaintiff's  solicitor  stated  that  on  the  application 
made  on  the  return  of  tho  summons  of  tho  2l8t  Au;,'ust,  18H'2,  he  had  found 
the  "case  incorrect  in  certain  particulars,  and  had  consented  to  the  "  case" 
goin^  forward  if  these  were  corrected. 

Counsel  for  both  parties  were  heard,  and  counsel  for  defendants  stated 
that  if  any  part  of  the  record  had  been  omitted  from  the  "  case"  they  were 
and  had  been  ready  to  have  it  added. 

The  Supreme  Court  of  Canada  was  of  opinion  that  whether  the  "  case" 
had  been  settled  or  not  by  tho  C.  J.,  it  certainly  was  not  throuj^h  the  fault  or 
laches  of  the  defendants  that  it  had  not  boon  settled,  but  froni  the  delays  and 
laches  of  the  plaintiff,  and  it  ought  to  have  been  settled  ;  and  the  court  ordered 
that  notwithstandinf,'  the  order  of  tho  22nd  Juno,  1882,  tho  time  for  fllin^  tlie 
"  case  "  and  depositing  the  factum  of  the  appellants  should  be  extended  to  the 
Ist  of  January,  1883,  and  tho  appellants  should  be  at  liberty  to  brinj;  the  appeal 
on  for  hearing  at  the  next  sessions  thereafter ;  that  the  appellants  should  hi  at 
liberty  to  apply  to  a  judge  of  the  Supreme  Court  of  Canada  in  chambers,  to 
extend  any  time  thereby  limited  until  the  first  day  of  tho  next  sessions  of  the 
court,  or  until  an  order  upon  any  such  application  could  be  heard  and  disposed 
of  by  the  court ;  that  the  appellants  miyht  then  apply  to  the  court  for  any 
further  or  other  relief  as  might  seem  just ;  and  that  the  respondent  (plaintiff) 
should  pay  to  the  appellants  the  sum  of  $20  as  the  costs  of  the  motion  before 
the  Chief  Justice,  and  the  further  sura  of  $50  as  the  costs  of  the  motion  before 
the  lull  court. 

The  court  intimated  that  if  any  further  obstacles  were  placed  in  the  way 
of  the  appellants  the  court  would  take  the  necessary  means  to  have  a  speedy 
hearing  of  the  appeal. 

Bank  of  B.  N.  A.  y.  Walker.— October  26,  1882. 

143.  Time  for  appealing  under  8.  &  E.  C.  Act,  s.  !?o — Security 
under  s.  31,  as  anunded  hy  s.  1^  of  the  S.  C.  A.  Act  {1S70). 

Judgment  was  pronounced  in  the  Court  of  Appeal  for  Ontario  on  the  30th 
June,  1884.  Vacation  begins  in  that  court  on  the  1st  of  July  and  ends  on  the 
30th  August.  On  the  13th  September  the  respondent,  the  appeal  having  been 
allowed,  deposited  $500  as  security  for  the  costs  of  an  appeal  to  the  Supreme 
Court  of  Canada  and  applied  for  leave  to  appeal.  The  Court  of  Appeal  was  of 
opinion  that  the  security,  not  having  been  deposited  within  thirty  days  of  the 
pronouncing  of  the  judgment,  was  given  too  late,  as  the  vacation  did  not  inter- 
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TKi[it  the  riiiuiiug  o'  the  time  allowed  by  the  etatute,  S,  <Sc  E.  C.  Act,  B.  25,  for 
appealing. 

The  judt^ment  of  the  Court  of  Appeal  was  not  entered  until  November 
llth,  1881,  tlie  delay  havinf^  been  occasioned  by  a  substantial  question  aiTectini; 
the  I'ifjhtH  of  the  parties  having  arisen  on  the  settlement  of  the  minutes.  Huch 
question  was  discussed  before  one  of  the  Judges,  and  subsequently  before  the 
full  court  before  being  finally  determined. 

On  November  27,  1884,  the  respondent  in  the  Court  of  Appeal  applied  to  a 
jud^e  in  chambers  of  the  Supreme  Court  of  Canada,  for  leave  to  give  secu- 
rity under  s,  31  of  the  Supreme  Court  Act,  as  amended  by  s.  14  of  tlie  Supreme 
Court  Amendment  Act  of  1870.  This  application  was  referred  to  the  full 
court. 

Held,  that  the  time  for  bringing  the  appeal,  in  this  case,  under  s.  25  of  the 
Supt'unie  Court  Act,  began  to  run  from  the  14th  November,  1884,  the  date  of 
entry  of  the  judgment  of  tlie  Court  of  Appeal. 

Ill  appeals  coming  from  the  province  of  Quebec,  the  time  for  appealing 
runs  ill  every  case  from  the  pronouncing  of  the  judgment,  owing  to  the  pecu- 
liar form  of  procedure  in  that  Province. 

Wlieru  any  substantial  matter  remains  to  be  determined  before  the 
judutuent  can  be  entered,  the  time  for  appealing  runs  from  the  entry  of  the 
jud>{iiieiit.  Where  nothing  remains  to  be  settled,  as  for  instance,  in  the  case 
of  the  simple  dismissal  of  a  bill,  or  where  no  judgment  requires  to  be  entered, 
the  time  for  appealing  runs  from  the  pronouncing  of  the  judgment. 

Motion  granted. 

O'SuUlYan  v.  Harty.— 16th  March,  1885.— xiii.  431. 

144.  Time  for  ajipealing  under  S.  t&  E.  G.  Act,  s.  25,  to  run  from, 

2}ronouncin(j  of  judgment — DisTnissal  of  plaintiff's  bill. 

Where  the  Court  of  Appeal  for  Ontario  reversed  the  judgment  of  the 
Vice-Chancellor  in  favour  of  the  plaintiff,  and  dismissed  the  action  : 

Held,  that  in  such  case  no  substantial  question  could  remain  to  be  settled 
before  the  entry  of  the  judgment,  and  the  time  for  appealing  to  the  Supreme 
Court  of  Canada  would  therefore  run  from  the  pronouncing  of  the  judgment, 
O'Sidlivan  v.  Harty,  13  C.  S.  C.  R.  431 ;  see  Practice,  143,  distinguished. 

Walmsley  v.  Griffith.— xiii.  434. 

145.  Time — Entry  of  judgment — S.  &  E.  C.  Act,  s.  25. 

Appeal  from  the  Supreme  Court  of  British  Columbia,  in  an  action 
respecting  water  rights  brought  by  one  Carson  and  one  Ebolt,  against  one 
Martley  and  one  Clark. 

Judgment  was  pronounced  20th  August,  1885.  On  the  28th  August  the 
defendant  gave  notice  of  appeal  and  security,  and  obtained  from  the  plaintiffs 
(respondents)  a  consent  to  three  months'  further  time  being  given  to  file  the 
case.  The  three  months  having  expired  without  the  case  being  ready,  the 
appellants  applied  in  chambers  to  Ritchie,  C.J.  of  the  Supreme  Court  of 
Canada,  for  further  time  to  appeal.    This  application  was  refused  on  the 
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({routid  thiit  the  appellaiitu  ha<l  noi  aatisfaotorily  accounted  for  the  delay. 
Oil  the  8th  January,  lH8li,  the  minutes  of  the  judgment  were  settled.  On  the 
S»th  January  the  plaintiff'H  (respondents)  moved  before  the  full  court  of  Dritish 
Columbia  to  vary  the  minutes.  The  minutes  were  varied  by  striking'  out  cer- 
tain declarations  respecting  the  rights  of  the  plaintiff  Carson  and  the  defendant 
iNIartley  respectively,  and  also  with  respect  to  the  costs  payable  by  the  plaintiff 
Eholt.  On  the  26th  of  January,  1886,  the  judgment  of  the  court  below  waa 
entered.  The  appellants  next  day  gave  fresh  notice  of  appeal,  and  applied  to 
a  judge  for  an  allowance  of  the  appeal  on  the  notice  of  the  27th  January,  and 
for  a  continuation  of  the  existing  securities  for  appeal,  and  for  an  order  settling 
the  case.  The  judge  refused  to  entertain  the  application,  so  far  as  it  referred 
to  the  allowance  of  the  appeal  on  the  notice  of  the  '27th  January,  and  to  the 
continuation  of  the  existing  securities,  pending  the  appeal  then  existing  to  the 
Supreme  Court  of  Canada. 

Counnel  for  respondent  argued  that  the  time  ran  from  the  pronouncing  of 
the  judgment,  the  20th  August,  1885  ;  that  there  was  nothing  to  settle  by  the 
minutes,  and  they  could  have  been  settled  and  ought  to  have  been  settled 
without  any  necessity  for  any  application  to  vary,  and  the  case  did  not  coma 
within  the  exception  laid  down  in  O'Sullivan  v.  Harty,  in  which  it  was  held 
that  the  time  for  appealing  would  run  from  the  date  of  the  pronouncing  of  the 
judgment,  unless  something  substantial  remained  to  be  settled  and  entered. 
That  it  was  open  to  either  party  to  have  the  judgment  drawn  up. 

Counsel  for  appellant  contended  that  the  bond  given  as  security  was  a, 
continuing  security  ;  that  the  time  for  appealing  in  every  case  ran  from  the 
entry  of  the  judgment,  but  in  any  event  it  did  so  in  this  case,  there  having 
been  something  substantial  to  settle,  and  the  court  below  did  vary  the  minutes 
of  the  order.  The  appellants  could  not  complete  their  case  until  the  judgment 
of  the  court  below  waa  settled.    The  appeal  had  been  delayed  only  one  session. 

Held,  that  the  case  came  fairly  within  the  exception  mentioned  in 
O'Sullivan  v.  Harty,  13  U.  8.  C.  R.  431,  and  the  appeal  should  be  heard. 

The  respondents  had  not  filed  their /actum,  supposing  it  was  unnecessary 
to  do  so,  while  the  motion  to  dismiss  was  pending.  The  appellants  had, 
therefore,  inscribed  ex  parte.  The  court  was  of  opinion  much  of  the  delay 
was  owing  to  the  fault  of  the  appellants.  The  motion  was  refused,  and  the 
appeal  ordered  to  stand  over  till  the  next  session  of  the  court,  the  respondents 
to  file /actum  in  the  meantime. 

Martley  y.  Carson.— 17th  May,  1886— xiii.  439. 

146.  Tivie — For  filing  habeas  corpus  appeal. 

In  habeas  corpus  appeal,  the  first  proceeding  is  the  filing  of  the  case  with 
registrar.  This  must  be  done  within  sixty  days  from  the  pronouncing  of 
judgment  appealed  from. 

See  JURISDICTION,  58. 

CAS.   DIO.— 45 
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147.  Time— Notice  of  cq^mal—S.  &  E.  C.  Act,  R  S.  C.  c.  136,  s.  41. 

The  time  for  piving  notice  of  appeal  under  section  41  of  the  S.  &  E.  C. 

Act,  R.  S.  C.  c.  135,  can  be  extended  as  well  i-rter  as  before  the  twenty  days 

have  elapsed. 

Vaughan  v.  Richardson.— xvii.  703. 

148.  Vacation. 

On  the  23rd  August,  1881,  (in  vacation)  the  agent  of  the  defendants' 
solicitor  applied  to  a  judge  of  the  Supreme  Court  (Strong,  J.),  for  leave  to  give 
security  under  section  31,  S.  &  E.  C.  Act  as  amended  by  section  14  of  S.  C. 
Am.  Act,  1879. 

The  judge  refused  to  make  any  order  on  two  grounds : — 1.  Because  it  did 
not  appear  to  him  a  proper  application  for  vacation,  not  being  urgent;  and 
2,  Because  the  application  ought  to  be  made  on  notice  and  not  ^.r  parte. 

Bank  of  B.  N.  A.  y.  Walker.— 23rd  August,  1881, 

149.  Vacation — Tivie,  extending. 

Motion  on  behalf  of  respondent  to  dismiss  appeal  for  want  of  prosecution. 
The  judgment  of  the  Court  of  Appeal  was  pronounced  on  the  30th  day  of  June, 
1885.  On  the  3rd  July  following  the  appellant  put  in  his  bcmd  for  security  for 
costs,  which  was  allowed,  but  being  under  the  impression  tliat  the  time  of  vaca- 
tion did  not  count,  he  took  no  steps  to  further  prosecute  his  appeal.  Notice  of 
motion  to  dismiss  was  given  on  the  17th  September,  1885,  and  was  shortly 
afterwards  heard  before  Henry,  J.,  in  Chambers,  who  Held,  that  under  the 
circumstances,  the  time  for  filing  the  case  should  be  extended  to  the  10th  of 
October,  then  instant. 

Motion  dismissed  without  costs. 

Herbert  y.  Donovan.- 3rd  October,  1885. 

Precious  Metals — Claim  of  Dominion  to,  on  transfer  of  public 
lands  of  Province— B  N.  A.  Act,  1867,  s.  92,  s-s.  5,  ss.  109  ^ 
146—47  V.  c.  14,  s.  2  (B.  C). 

See  MINES  AND  MINERALS,  2. 

Preference — Assignment  in  trust  for  creditors — Unreasonable  pro- 
vision for  unpreferred  creditors — Re.sulting  trust — Statute 
of  Elizabeth. 

See  ASSIGNMENT,  12. 

2.  Assignment  for  benetit  of  creditors — R.  S.  0.  (1887)  c.  124,  s.  2 

— Construction  of. 

See  ASSIGNMENT,  15. 

3.  Chattel  mortgage — Preference  by — Pres.sure — Intent. 

See  ASSIGNMENT,  21. 
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4.  Composition — Loan  to  effect  payment — Mortgarje — Action   to 

set  aside  as  fraudulent— Arts.  1082,  1039  &  1C40,  C.  C. 

See  FRAUDULENT  PREFERENCE,  9. 

5.  Mortgage— Preference  hy—Pressiire—R.  S.  0.  {1887)  c.  124,  s.  2. 

A  mcrtoage  given  by  a  debtor  who  knows  that  he  is  unable  to  pay  all  his 
debts  in  full  is  not  void  as  a  preference  to  the  mortgagee  over  other  creditors 
if  given  as  a  result  of  pressure  and  for  a  hana  fide  debt  and  if  the  mortgagee  is 
not  aware  of  the  debtor  being  in  insolvent  circumstances.  MoUons  Dank  v. 
Halter,  18  Can.  S.  C.  R.  88  and  Stephens  v.  McArthur,  19  Can.  S.  C.  R.  446, 
followed. 

G  ibbons  y.  McDonald. — xx.  587. 

6.  Hypothec  to  the  prejudice  of  ^./.,;.t,ors — Notorious  insolvency 

of  inortgagora — Artf  2023,  C  ■^. 

See  INSOLVENCY,  30. 
ASSIGNMENT. 
CHATTEL  MORTGAGE. 
FRAUDULENT  PREFERENCE. 
INSOLVENCY. 

Preliminary  Objections — 

See  ELECTION. 

Prerogatives  of  the  Crown— 

See  BRITISH  NORTH  AMERICA  ACT,  18G7. 
CONSTITUTIONAL  LAW. 
CROWN. 
PETITION  OF  RIGHT. 

Prescription — Loav — Bij  a  non-trader  to  a  trader — Arrears  of 
interest — Ackiwitiedgment  of  debt,  ivhat  sufficient  —  Evi- 
dence. 

In  18.58,  W.  D.,  sr.,  opened  a  credit  of  $584,  in  favour  of  his  daughter  I.  D., 
with  W.  D.  &  Co.,  a  commercial  firm  in  Montreal,  consisting  of  the  appellant 
and  one  T.  D.,  W.  D.  &  Co.  charging  W.  D.,  sr.,  and  crediting  I.  D.  with  that 
amount.  In  ISfJO,  W.  D.,  as  sole  executor  of  the  will  of  D.  D.,  credited  I.  D. 
in  the  books  of  W.  D.  &  Co.,  (appellant  at  that  time  being  the  only  member  of 
the  firm)  with  a  further  sum  of  $800,  the  amount  of  a  legacy  bequeathed  by 
such  will.  These  entries  in  the  books  of  W.  D.  A  Co.,  together  with  entries  of 
interest  in  connection  with  the  said  items,  were  continued  from  year  to  year. 
An  account  current  was  rendered  to  I.  D.  exhibiting  details  of  the  indebtedness 
up  to  the  31st  December,  1801.  After  Slst  December,  18G4,  the  firm  of  W.  D. 
&  Co.  consisted  of  the  appellant  and  his  brother  T.  D.  In  December,  1865, 
another  account  was  rendered  to  I.  D.,  which  showed  a  balance  due  her  at  that 
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time  of  91,912.08.  The  accounts  rendered  were  unsigned,  but  the  second 
account  current  was  accompanied  by  a  letter,  referring  to  it,  written  and 
signed  by  the  appellant.  I.  D.  died,  and  in  a  suit  brought  by  G.  T.,  her  bus- 
band  and  universal  legatee,  to  recover  the  $1,912.08,  with  interest  from  81st 
December,  1865. 

Held,  1.  That  a  loan  of  moneys,  as  in  this  case,  by  a  non-trader  to  a 
commercial  firm  is  not  a  "commercial  matter"  or  a  debt  of  a  "commercial 
nature ; "  that,  therefore,  the  debt  could  be  prescribed,  neither  by  the  lapse 
of  six  years  under  Consolidated  Statutes  of  Lower  Canada,  c.  67,  nor  by  the 
lapse  of  5  years  under  the  Civil  Code  of  Lower  Canada,  but  only  by  the  pre- 
scription of  30  years.     Whishato  v.  Gilmour,  15  L.  C.  R.  177,  approved. 

2.  That,  even  if  the  debt  were  of  a  commercial  nature,  the  sending  of  the 
account  current  accompanied  by  the  letter  referring  to  it  signed  by  the  appel- 
lant would  take  the  case  out  of  the  statute. 

3.  That  the  prescription  of  five  years  against  arrears  of  interest,  under 
Art  2250  of  the  Civil  Code  of  Lower  Canada,  does  not  apply  to  a  debt,  the 
prescription  of  which  was  commenced  before  the  code  came  into  force. 

4.  That  entries  in  a  merchant's  books  make  complete  proof  against  him. 

Darling  v.  Brown.— i.  360. 

2.  In  action  against  Executor  for  an  account. 

See  EXECUTORS,  1. 

3.  Renunciation  to  communaut^ — Title  to  real  estate  belonging  to. 

See  OPPOSITION,  1. 

4.  Crown  can  plead. 

S,ee  PETITION  OF  RIGHT,  3. 

5.  Action  by  substitute— Art.  2268.  C.  C. 

See  WILL,  10. 

6.  Light  and  Air,  interfering  with. 

See  EASEMENT,  3. 

7.  Interruption  of— C.  C.  P.  345,  346. 

See  CONTRACT,  10. 

8.  In  action  for  Malicious  Prosecution— Arts.  2262, 2267,  C.  C. 

See  MALICIOUS  PROSECUTION. 

9.  Continuance  of  cause,  so  as  to  suspend  prescription  under  37  V. 

c.  15,  (Q.). 

See  AGREEMENT,  10. 
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10.  Action  for  compensation  for  use  and  occupation  of  land — Quasi 

ddlit  —  Prescription  of  two  years  under  Arts,  2261,  2267, 
C.  C. — Prescription  of  five  years  under  Art.  2250,  C.  C. — 
Tribunal  bound  to  give  effect  to,  though  not  pleaded — Art. 
2188,  C.  C. 

See  LAND,  3. 

PRESCRIPTION,  12. 

11.  Yearly  salary— Arts.  2260,  2261,  C.  C— Moneys  expended  for 

estate — Executor,  power  to  hire  clerk — Art.  914,  C  C. 
See  CONTRACT,  26. 

12.  Objection  taken  in  appeal. 

Held,  that  although  the  objection  that  the  right  of  actioa  has  been  pre- 
scribed is  taken  fo-  the  first  time  on  the  argument  in  appeal,  the  court  ia 
bound  to  entertain  it  and  give  effect  to  it  it  properly  raised. 

Appeal  allowed  but  without  costs  in  any  of  the  courts. 

Dorion  v.  Crowley.— 17th  May,  1886. 
See  LAND,  3. 

13.  Sale  by  minor— Action  to  annul— Arts.  2243,  2253,  C.  C. 

See  TUTOR  AND  MINOR. 

14.  Transfer  of  mortgages,  etc.,  and  promissory  notes  as  security  for 

price  of  sale  — Property  not  paid  for  — Action  for  price — 
Plea  of — Prescription  as  to  notes  not  available  in. 
See  TRUSTS  AND  TRUSTEES,  15. 

15.  Action  against  railway  company — Damage  by  fire — R.  S.  C. 

c.  109,  s.  27—51  Y.  c.  29.  s.  287  (D.). 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  53. 

16.  Construction  of  dam — Damage  to  land  by — Arts.  503,  549,  C.  C. 

See  RIPARIAN  PROPRIETORS,  4. 

17.  Suit    against    succession  —  Escheat  — Tierce-opposition — Arts. 

2216,  2242,  2265,  2187,  C.  C. 
See  PRACTICE,  U. 

18.  Agreement  for  use  of  land — Construction  of — Adjoining  lands 

— Way  of  necessity — License. 
See  EASEMENT,  6. 
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19.  Moneys  entnisted  for  invef>tment — Condition  precedent — Pre- 

scr  ipt  ion — A  rt.  22C.2 — Transfer — PnHe-nom. 

H.  havin}^  funds  beloHging  to  one  T.  J.  C.  for  investment,  afjreed  to  invest 
them  with  M.  of  Winnipeg  in  a  certain  land  speculation,  and  after  correspon- 
dence accepted  and  paid  M.'s  draft  for  $2,375,  mentioning  in  tiie  letter  notifying 
M.  of  the  acceptance  of  the  draft  the  understanding  H.  had  as  to  the  share  he  was 
to  get  and  adding :  "  I  also  assume  that  tlie  lands  are  properly  conveyed,  and 
the  full  conditions  of  the  prospectus  carried  out,  and  if  not,  that  money  will 
be  at  once  refunded.''  The  lands  were  never  properly  conveyed  and  the  con- 
ditions of  the  prospectus  never  carried  out.  T.  J.  C.  transferred  som  seinrf 
prirJ  this  claim  to  the  plaintiff  who  brought  an  action  against  M.  for  the 
amount  of  the  draft. 

Held,  affirming  the  judgment  of  the  courts  below,  that  the  action  being 
for  the  I'ecovery  of  a  sum  of  money  entrusted  to  the  defendant  for  a  special 
purpose,  the  prescription  of  two  years  did  not  apply.     Art.  22()'2,  C.  C. 

Moodie  y.  Jones.— xix.  2C)0. 

20.  Injxwy  resulting  in  death — Claim  of  ividoiv — Prescription — 

Arts.  lOoG,  22G1,  22G2,  2267,  21SS,  C.  G.—Arts.  JfSl,  4.33, 

a  P.  a 

The  husband  of  respondent  was  injured  while  engaged  in  his  duties  as 
appellants'  employee  and  the  injury  resulted  in  his  death  about  fifteen  montlis 
afterwai'ds.  No  indemity  having  been  claimed  during  the  lifetime  of  the 
husband  the  widow,  acting  for  herself  as  well  as  in  the  capacity  of  executrix 
for  her  minor  child,  brought  an  action  for  compensation  within  one  year  after 
his  death. 

Held,  Fournier,  J.,  dissenting,  that  at  the  time  of  the  death  of  respondent's 
husband  all  right  of  action  was  prescribed  under  Art.  2202,  C.  C.  and  that  this 
prescription  is  one  to  which  the  tribunals  are  bound  to  give  effect  although 
not  pleaded.     Arts  22(',7  and  2188,  C.  C. 

The  Canadian  Pacific  Railway  Co.  v.  Robinson. — xix.  202. 

[Reversed  by  the  Judicial  Committee  of  the  Privy  Council ;  [1892]  App. 
Cases  481.] 

See  ACTION,  8. 

21.  Negligence  of  servant— Crown — Liability  of — 50  &  51    V. 

c.  .16— Arts.  2262,  2267,  21S8,  2211,  C.  C. 

Held,  that  even  assuming  that  under  the  common  law  of  the  province  of 
Quebec,  or  statutes  in  force  at  the  time  of  the  injury  received,  the  Crown 
could  be  held  liable  for  an  injury  caused  by  negligence  of  its  servants,  such 
injury  having  been  received  more  than  a  year  before  the  filing  of  the  petition 
the  right  of  action  was  prescribed  under  Arts.  22(52  and  2267,  C.  C. 

TcT  Patterson,  J.,  the  Crown  is  made  liable  for  damages  caused  by  the 
negligence  of  its  servants  operating  government  railways  by  44  V.  c.  25,  R.  S.  C. 


711 

Prescription — Continued. 

c.  38,  but  as  the  petition  of  rif^ht  in  this  case  was  filed  after  the  passing  of 
50  &  ;')1  V.  c.  1()  (1887)  the  claimant  became  subject  to  the  laws  relating  to 
prebcriptiou  in  the  province  of  Quebec,  and  his  action  Tva':  prescribed. 

The  Queen  y.  Martin.— xx.  240. 
22.  Lewjth  of — Petition  in  disavowal. 

Held,  following  McDonald  v.  Dawson,  11  Q.  L.  R.  181,  that  the  only  pre- 
scription available  against  a  petition  in  disavowal  is  that  of  thirty  years. 

Dawson  v.  Dumont. — xx.  709. 
Principal  and  Agent. 

See  AGENT. 

Priority  of  Registration. 

See  MORTGAGE,  1. 

Privileged  Communication — By  public  officer. 

See  SLANDER,  1. 

Privy  Council — No  application  for  leave  to  appeal  to,  can  be  enter- 
tained by  the  Supreme  Court  of  Canada. 

See  PRACTICE  OF  SUPREME  COURT,  122, 

2.  Judgment  of,  rever.sing  judgment  of  Supreme  Court — Making 

it  rule  of  Supreme  Court — Order  of  Supreme  Court  direct- 
ing repayment  of  costs  paid  under  judgment  reversed. 

Sec  APPEAL,  17. 

3.  Appeal  to,  from  Siipreme  Court  of  Canada. 

The  principles  upon  which  an  appeal  will  be  allowed  to  the  Privy  Council 
do  not  almit  of  anytliini^  approaching  to  exhaustive  definition.     No  rule  can 
be  laid  down  which  might  not  be  subject  to  future  qualification.     Prince  v. 
Gaynon,  8  .-Vpp.  Cases  103,  commented  on. 
See  judgment  of  Privy  Council  in  Les  Ecclesiastiques  de  St.  Sulpice  de 

Montreal  y.  City  of  Montreal.— xvi.  407. 
On  this  question  as  to  the  principles  upon  which  an  appeal  will  be  allowed 
to  the  Privy  Council,  tlie  following  cases  may  be  referred  to: 

Johnston  v.  The  Ministers,  etc.,  of  St.  Andrews  Church,  Montreal,  3  App. 
Cases,  lo'J.     And  Hank  of  X.  B.  v.  McLeod. 
See  PEWHOLDER. 
Gagnon  v.  Prince,  8  App.  Cases,  103. 

See  EVIDENCE,  8. 
Montmorency  Election  Case,  5  App.  Cases,  115. 

See  ELECTION,  4. 
Canada  Central  lly.  Co.  v.  Murray,  8  App.  Cases,  574. 
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See  AGREEMENT,  6. 
Dumoulin  v.  Langtry,  57  L.  T.  N.  S.  317. 

See  RECTORY  LANDS. 
Grand  Trunk  Railway  Company  v.  McMillan. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 
Glengarry  Gate,  (Purcell  v.  Kennedy),  59  L.T.  279 ;  4  Times  L.  R.  664,  and 
Caesels's  Manual  of  Supreme  Court  Practice,  86. 
Gregory  v.  Atty.-Gen.  ofN.S.;  11  App.  Cases.  229. 

4.  For  a  list  of  cases  in  which  the  judicial  committee  has  granted 
or  refused  leave  to  appeal  from  the  Supreme  Court  of 
Canada. 

See  APPENDIX,  A. 

Procedure — Power  of  Legislature  of  British  Columbia  to  legislate 
respecting. 

See  LEGISLATURE,  12. 

2.  When  the  court  below  has  adjudicated  upon  a  mere  matter  of 
procedure  the  Supreme  Court  will  not  interfere. 

See  JURISDICTION,  32,  35. 

Proces  Verbal— Of  seizure  by  sheriff— What  it  should  contain  — 
Art.  638,  C.  C.  P. 

See  SHERii  F,  3. 

Prohibition — Writ  of    prohibition  to  rfiimtcipal  corporation — 

Assessment  roll,  amendment  of — Arts.  71G  &  IJfia,  muni- 

ciiKil  code,  (P-Q.) 

The  municipal  corporation  of  the  county  of  H.,  in  the  Province  of 
Quebec,  made  an  assessment  roll  according  to  law  in  1872.  In  1875  a  tri- 
enijial  assessment  roll  was  made,  and  the  property  subject  to  assessment  was 
assessed  at  ^1,745,588.58.  In  1876,  without  declaring  that  it  was  an  amend- 
ment of  the  roll  of  1875,  the  corporation  made  another  assessment  in  which 
the  property  was  assessed  at  1)3,138,550.  Among  the  properties  that  contri- 
buted towards  this  augmentation  were  those  of  appellants,  who,  by  their 
peiition,  or  requite  libcUee,  addressed  to  the  Superior  Court,  (P.Q.),  alleged 
that  the  secretary-treasurer  of  the  county  of  H.  was  about  selling  their  real 
estate  for  taxes  under  the  provisions  of  the  municipal  code  for  the  Province 
of  Quebec,  34  V.  c.  68,  s.  998  et  seq.,  and  prayed  to  have  the  assessment  roll  of 
1876,  in  virtue  of  which  the  officer  of  the  municipality  was  proceeding  to  sell, 
declared  invalid  and  null  and  void,  and  that  a  writ  of  prohibition  should  issue 
to  prevent  the  respondents  from  proceeding  to  sell.  The  Superior  Court 
directed  the  issue  of  the  writ  restraining  the  defendants  as  prayed,  but  upon 
the  merits,  held  the  roll  of  1876  valid  as  an  amendment  of  the  roll  of  1875. 


713 
Prohibition — Continued.  • 

The  Court  of  Queen's  Bench  reversed  thia  judgment  on  the  merits,  and  held 
the  1*011  of  1870  to  be  substantially  a  new  roll,  and  therefore  null  and  void. 

Held,  per  Henry,  Taschereau  and  Gwynne,  JJ.,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench,  that  the  roll  of  187G,  not  being  a  triennal  assess- 
ment roll,  or  an  amendment  of  such  a  roll,  was  illegal  and  null,  and  that 
respondents  were  entitled  to  an  order  from  the  Superior  Court  as  prayed  for, 
to  restrain  the  municipal  corporation  from  selling  their  property,  and  the 
writ  which  issued,  whether  correctly  styled  "  writ  of  prohibition  "  or  not,  waa 
properly  issued  and  should  be  maintained. 

Per  Ritchie,  C  J.,  and  Strong  and  Fournier,  JJ,,  that  a  writ  of  prohibition 
issued  under  Art.  1031,  as  was  the  writ  issued  in  this  case,  will  only  lie  to  an 
inferior  tribunal,  and  not  to  a  municipal  officer. 

The  court  being  equally  divided,  the  judgment  appealed  from  was  con- 
flrmed,  but  without  costs. 

Cote  Y.  Morgan.— vii.  1. 

2.  To  revise  conviction  of  recordei* — Police  regulations  for  sale  of 

liquors— 42  &  43  V.  c.  4  (P.Q.) 

See  LEGISLATURE,  10. 

3.  To  prohibit  proceedings  for  recovery  of  balance  of  mortgage 

debt  after  foreclosure. 

See  MORTGAGE,  12. 

4.  County    court — Jurisdiction    of — Proceedings   after  plea    to 

jurisdiction  sustained  on  demurrer — Prohibition,  ivrit  of. 

An  action  of  trover  was  brought  against  defendants  in  the  County  Court, 
at  Halifax,  N.  S.,  to  which  they  pleaded  a  number  of  pleas  including  one  to 
the  jurisdiction  of  the  court.  This  plea  was  based  on  an  allegation  that  the 
goods  for  which  the  action  was  brought,  were  of  the  value  of  $600,  the  juris- 
diction of  the  court  in  actions  of  tort  being  limited  to  #'200.  The  plaintiff 
demurred  to  the  plea  of  want  of  jurisdiction,  and  after  argument  the  demurrer 
was  over-ruled.  No  appeal  was  taken  from  the  judgment  over-ruling  the 
demurrer,  but  the  plaintiff  gave  notice  of  trial,  and  entered  the  cause  for  trial 
at  chambers  before  the  County  Court  judge,  wlio  announced  his  intention  of 
trying  the  same  on  the  remaining  pleas.  The  defendants  obtained  a  rule  nisi 
for  a  writ  of  prohibition  to  restrain  the  judge  from  trying  the  cause,  on  the 
ground  that  tlie  judgment  on  the  demurrer  disposed  of  the  whole  case,  and  on 
argument  of  the  said  rule  nisi  it  was  discharged. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Strong,  J.,  dissenting, 
that  the  effect  of  the  judgment  on  the  demurrer  was  to  quash  the  writ,  and 
the  rule  nini  for  a  writ  of  prohibition  should  be  made  absolute. 

Per  Strong,  J.,  dissenting,  that  the  judgment  of  the  County  Court  judge 
on  the  demurrer  did  not  dispose  of  the  case,  but  he  had  a  right  to  reconsider 
the  same  on  the  trial  of  the  issues  raised  by  the  other  pleas :  that  the  plea  to 
the  jurisdiction  by  attorney  was  null  and  void  and  if  judgment  had  been 
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entered  of  record  on  tlie  demurrer  such  judf^ment  would  have  been  likewise 
null  and  void;  and  that  the  amount  claimed  by  the  plaintiff's  declaration 
bein<5  over  $200  the  court  had  juriadiction. 

Appeal  allowed  with  coBta. 

Wallace  v.  O'Toole.— Hlth  February,  1885. 

5.  Licensed  LrewerH — Quebec  Liceuse  Act — 41  V.  c.  3  (Q.),  consti- 
tutionality of — Prohibition  to  Court  of  Special  Sessions  of 
the  Peace,  Montreal. 

See  LEGISLATURE,  14. 

G.  By-law  respecting  sale  of  meat  in  private  stalls — Validity  of — 
Proh.ibition  to  Recorder's  Court  and  city  of  Montreal — 37  V. 
0.  51,  s.  123,  s-ss.  27  &  31  (P.Q.)— Power  of  Provincial  Legis- 
lature to  pass— B.  N.  A.  Act  (1867),  s-s.  9  of  s.  92—"  Other 
licenses." 

See  LEGISLATURE,  18. 

7.  Ref^fraining  inqiury  ordered  hy  city  council — R.  S.  0.(1887) 

c.  184,  s.  Jf77 — Fimctlons  of  county  court  jadye. 

The  council  of  the  city  of  Toronto,  under  the  provisions  of  R.  S.  O.  (1887) 
c.  184,  s.  477,  passed  a  resolution  directing  a  county  court  jud^e  to  inquire  into 
dealin^^s  between  the  city  and  persons  who  were  or  had  b^i'cn  contractors  for 
civic  works  and  ascertain  if  the  city  had  been  defrauded  out  of  public  monies 
in  connection  with  such  contracts  ;  to  inquire  into  the  whole  system  of  tender- 
ing, awardint!,  carrying  out,  fulfilling  and  ins])ecting  contracts  with  the  city; 
and  to  ascertain  in  what  respect,  if  any,  the  system  of  the  busines  of  the  city 
in  that  respect  was  defective.  G.,  who  had  been  a  contractor  with  the  city 
and  whose  name  was  mentioned  in  the  resolution,  attendeil  before  the  judge 
and  claimed  that  the  inquiry  as  to  his  contracts  should  proceed  only  on  specific 
charges  of  malfeasance  or  misconduct,  and  the  judge  refusing  to  order  such 
charges  to  be  formulated  he  applied  for  a  writ  of  prohibition. 

Held,  affirming  the  judgment  of  the  Court  of  Apjjeal  for  Ontario,  Gwynne, 
J.,  dissenting,  that  the  county  court  judge  was  not  acting  judicially  in  holding 
this  inquiry  ;  that  he  was  in  no  sense  a  court  and  had  no  power  to  pronounce 
judgment  imposing  any  legal  duty  or  obligation  on  any  person ;  and  he  was 
not,  therefore,  subject  to  control  by  writ  of  prohibition  from  a  superior  court. 

Held,  per  Gwynne,  J  ,  that  the  writ  of  prohibition  would  lie  and  in  the 
circumstances  shown  it  ought  to  issue. 

Godson  Y.  The  City  of  Toronto.— xviii.  36. 

8.  Notarial  Code — R.  S.  Q.,  Art.  8871 — Board  of  notaries — Dis- 

ciplinary powers. 

See  NOTARY,  4. 
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See  SALE  OF  LANDS,  2. 

Promoters — Of  company — Action  against,  for  fmmlulent  mis- 
representations— Allei^vd  false  statements  in  prospectus 
issued  1)y. 

See  COEPORATIONS,  24, 

Prospectus — Allef,a'(l  false  statements  in — Liability  of  promoters 

Sec  CORPORATIONS,  24. 

Protutor — Liability  of,  for  netfligence. 

Set:  EXECUTORS,  4. 

Public  Lands-B.  N.  A.  Act  (18G7),s.  92,  s-s,  5;  ss,  109  &;  146— 
47  \'.  c.  14,  s.  2  (B.C.) — Provinciul  public  lands,  transfer  of,  to 
Dominion — Precious  metals. 

Sec  MINES  AND  MINERALS,  2. 

2.  BvltLith  Culainbid — Order  in  Council  (Khnitthig  into  confed- 
tion,  s.  11 — Jf7  V.  c.  IJf,  s.  J  (B.C.J — Lands  set  apart  for 
C.  P.  Rtj. — Effect  of — Provincial  Grown  grant — Illejal- 
%ty  of 

By  s.  11  of  the  Order  in  Council  iuimit'ani?  the  province  of  British 
Columbia  into  cont'ederution,  British  Columbia  agreed  to  convey  to  the 
Dominion  Government,  in  trust,  to  he  n-i'iiiopriated  in  such  manner  as  the 
Dominion  Government  niif^lit  deem  lulvisablu  in  furtherance  of  the  construc- 
tion of  the  Canadian  Pacific  Railway,  an  e.\tentof  public  lands  alonj;  the  line  of 
railway.  After  certain  negotiations  between  the  governments  of  Canada  and 
British  Columbia,  and  in  order  to  settle  all  disputes,  an  agreement  was  entered 
into,  and  on  the  l!>th  December,  1883,  the  legislature  of  British  Columbia 
passed  the  statute  47  V.  c.  14,  by  which  it  was  enacted  inter  alia  us  follows : — 
"  From  and  after  the  passing  of  this  Act  there  shall  be,  and  there  is  hereby, 
granted  to  the  Dominion  Government  for  the  purpose  of  constructing  and  to 
aid  in  the  construction  of  the  portion  of  the  Canadian  Pacific  railway  on  the 
main  l.md  of  British  Columbia,  in  trust,  to  be  appropriated  as  the  Dominion 
tiovernment  may  deem  advisable,  the  public  lands  along  the  line  of  railway 
before  mentioned,  wherever  it  may  be  finally  located,  to  a  width  of  twenty 
miles  on  each  side  of  the  said  line,  as  provided  in  the  Order  in  Council,  s.  11, 
admitting  the  province  of  British  Columbia  into  confederation."  On  the  20th 
November,  1883,  by  public  notice  the  government  of  British  Columbia  reserved 
a  belt  of  land  of  20  miles  in  width  along  a  line  by  way  of  Bow  River  Pass.  In 
November,  1884,  the  respondent,  in  order  to  comply  with  the  provisions  of  the 
provincial  statutes,  filed  a  survey  of  a  certain  parcel  of  land,  situate  within  the 
said  belt  of  20  miles,  and  the  survey  having  been  finally  accepted  on  13th 
January,  1885,  letters  patent  under  the  great  seal  of  the  province  were  issued 
to  F,  for  the  land  in  question.     The  Attorney-General  of  Canada  by  informa- 
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tion  of  intrusion  sought  to  recover  poBsesaion  of  the  Baid  land,  and  the 
Exchequer  Court  having  disraiBsed  the  information  with  costs,  on  appeal  to 
tlie  Supreme  Court  of  Canada,  it  was  :  — 

Held,  reversing  the  judgment  of  the  Exchequer  Court,  Henry,  J.,  diasent- 
in<j,  that  at  the  date  of  the  grant  the  Province  of  British  Columbia  had  ceased 
to  have  any  interest  in  the  land  covered  by  said  grant,  and  that  the  title  to 
the  same  was  in  the  Crown  for  the  use  and  benefit  of  Canada. 

The  Queen  v.  Farwell.— xiv.  392. 

Public  Works — Work  for  govenmient  railways  —  Damages  to 
property  by — Indenuiitication — Parol  undertakiug  by  officer 
of  the  Crown. 

See  CONTRACT,  47. 


Q. 


Quakers. — Title  to  land — Society  of  Friends,  or  Quakers — Lands 
held  ill  trust  for — Authority  of  governing  body. 

The  supreme  or  govercing  body  of  the  Society  of  Friends,  or  Quaiiers,  in 
Canada,  as  well  in  respect  to  matters  of  discipline  as  to  the  general  government 
of  the  Bociety,  is  the  Canada  yearly  meeting. — The  Canada  yearly  meeting 
having  adopted  a  book  of  discipline  which  certain  members  of  the  society  re- 
fused to  accept,  these  dissentient  members,  therefore,  could  not  hold,  nor 
exercise  any  right  over,  property  granted  to  a  subordinate  branch  of  the 
society  to  which  they  had  formerly  belonged.  Judgment  of  the  court  below 
affirmed. 

Jones  Y.  Dorland. — xiv.  3D, 

Quebec  Turnpike  Trust. — Debentures   issued  by — Liability   of 
Cro\\n  for. 

See  PETITION  OF  RIGHT,  6. 

Qu o  Warranto. — Appeal — Jurisdict ion. 

An  appeal  from  a  decision  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  appeal  side,  M.  L.  Rep.  2  Q.  B.  482,  was  quashed  on  motion  for  want 
of  jurisdiction,  the  proceedings  being  by  quo  warranto  as  to  which  there  is  no 
appeal  by  the  statute. 

Walsh  Y.  Heffernan.— March  3,  1887.— xiv.  738. 


m 


B. 

Railways  and  Railway  Companies— ilfo7'/r/a(/e  by  railway  com- 
pany— Contract  of  aale — Power  of  company  to  morfyage 
their  road — Doctrine  of  ultra  vires. 

The  Grand  Junction  Railway  Company,  a  corporate  body,  having  the 
statutory  power  to  borrow  money,  issue  debentures,  bonds,  or  other  seouritiea 
for  the  sum  so  borrowed,  to  sell,  to  hypothecate  or  pledge  the  lands,  tolls, 
revenues  and  other  property  of  the  company,  and  also  power  to  purchase,  hold 
and  take  any  land  or  other  property  for  the  construction,  maintenance,  accom- 
modation and  use  of  the  railway,  and  to  alienate,  sell  or  dispose  of  the  same, 
entered  into  a  contract  with  one  Brooks  for  the  construction  of  their  road. 
When  Brooks  required  the  iron  necessary  for  the  undertaking,  he  was  unable 
to  purchase  it  without  the  assistance  of  the  company,  and  he  thereupon 
authorised  the  officers  of  the  company  to  negotiate  for  its  purchase.  lu  conse. 
quence,  a  Mr.  Bell,  solicitor  of  the  company,  as  agent  of  Brooks,  and  with  the 
approval,  in  writing,  of  Kelso,  the  president  of  the  company,  entered  into  iv 
written  agreement,  dated  Toronto,  9th  June,  1874,  with  the  defendants  (Bick- 
ford  and  Cameron)  for  the  purchase  of  the  iron,  which  was  to  be  paid  for  as 
delivered  on  the  wharf  at  Belleville  by  the  promissory  notes  of  Brooks,  and  a 
credit  for  six  months  was  to  be  given  from  the  time  of  the  several  deliveries  of 
the  iron.  By  that  agreement  also.  Brooks  agreed  to  obtain  from  the  railway 
company  an  irrevocable  power  of  attorney  enabling  the  Bank  of  Montreal,  who 
advanced  to  Bickford  the  money  necessary  for  the  purpose  of  buying  the  iron, 
to  receive  the  government  and  municipal  bonuses,  and  to  procure  from  the 
company  a  mortgage  for  $200,000  on  that  portion  of  their  road  (44  miles)  on 
which  the  iron  was  to  be  laid — the  mortgage  to  be  sufficient  in  law  to  create 
a  lien  on  the  44  miles  of  railroad,  as  security  for  the  due  payment  of  the  notea 
of  the  said  Brooks,  but  not  to  contain  a  covenant  for  payment  by  the  com- 
pany. On  the  30th  June,  1874,  a  more  forrpal  agreement,  under  seal,  waa 
executed,  which  did  not  vary  in  any  material  respect  the  terms  of  the  preceding 
agreement.  On  the  same  day,  a  power  of  attorney  (upon  which  was  endorsed 
by  Brooks  a  written  request  to  the  company  to  give  the  said  power  of  attorney), 
and  a  mortgage  (upon  which  also  was  endorsed  by  Brooks  a  request  to  grant 
the  said  mortgage),  were  executed  by  the  company  under  their  corporate  seal 
to  one  Buchanan,  then  manager  of  the  Bank  of  Montreal,  in  Toronto,  as  a 
trustee.  The  Bank  of  Montreal  having  made  advances  to  Bickford  in  the 
ordinary  course  of  their  business  dealings  to  enable  him  to  purchase  the  iron, 
it  was  all  consigned  to  their  order  by  the  bills  of  lading,  and,  when  deliver  ed 
on  the  wharf  at  Belleville,  was  held  by  the  wharfingers  subject  to  the  order  of 
the  bank,  the  whole  quantity  stipulated  for  by  the  contract  being  so  delivered 
ready  for  laying  on  the  track  as  required.  The  Bank  of  Montreal  and  Bick- 
ford caused  to  be  deliverc-d  from  time  to  time  to  Brooks,  by  the  wharfingers  at 
Belleville,  all  the  iron  he  :equired  to  lay  on  the  track,  being  about  2,000  tons, 
and  about  an  equal  quantity  remained  on  the  wharf  unused.    Brooks  having 
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fiiilcd  to  nit'ot  liin  proiiiiHHory  iiotcH  for  the  pricoof  tlio  iron,  Bickford  rocovorod 
jiidt'inont  at  Ituv  ii^'iiiiiHt  liiiii  to  tlio  ninniint  of  $1 1)4, Hr)2. <.)<>.  Tho  bunk  tlien 
Bold  tlie  iron  rcnmiiiin^^  on  tlio  wharf  for  the  purpose  of  realizinj^  their  lien, 
when  Liickford  iieciiino  the  purchaHer  thereof  at  ?.H;1.50  for  tho  riiilR  and  Sr)().50 
for  track  supplies.  Uickford  was  ronioviuf^  the  said  iron  when  the  company 
filed  a  hill  in  chancery  asking  for  an  injunction  to  restrain  the  removal  of  iron. 
A  motion  to  continue  the  injunction  was  refused  on  the  11th  October,  IHIH. 
Tlie  defendants  (Bickford,  (Janieron  and  Buclmnan)  then  answered  tho  bill, 
and  on  tho  iHth  .hmuary,  1H7(1,  by  consent,  a  decree  was  made  referriiifj  it  to 
the  master  to  take  the  mortgii(>e  account,  to  ascertain  and  state  the  amount 
due  to  Bickford  and  Cameron  for  iron  laid  or  delivered  to  or  for  plaintiff's  use 
on  the  t"auk,  and  also  the  amount  duo  (if  anythiiif^)  in  respect  of  iron  delivered 
at  Belleville,  but  since  removed,  and  to  report  special  circumstances,  if  rc(iui- 
sito.  The  master  found  due  upon  the  mortMa^e  940,841.10,  the  price  of  iron 
actually  laid  on  tho  track,  and  interest;  and  that  nothint{  was  duo  in  /espect 
of  the  iron  delivered  at  Belleville  but  subsequently  removed.  On  appeal  to 
ViceCJhancellor  Proudfoot  tho  master's  report  wa8.artirmod,  and  on  an  appeal 
to  the  Court  of  Appeal  for  Ontario,  it  was  held  that  the  mortj^a^^e  was  ultra 
viri'H,  and  tho  master's  report  was  aflirmed. 

Held,  on  appeal,  rdvorsing  the  judgment  of  the  Court  of  Chancery,  that 
the  proviso  in  the  mortfjane  was  in  its  terms  wide  enough  to  suiitain  the  con- 
tention of  the  mort^ageo  to  claim  the  price  of  all  tho  iron  delivered  on  the 
wharf  at  Belleville,  and  that  the  memorandum  endorsed  by  Brooks  on  the 
mortiiatjo  should  not  be  construed  as  cutting  down  the  terms  of  the  proviso, 
but  was  intended  as  written  evidence  of  Brooks'  consent  to  the  mortgage  and 
to  the  loss  of  priority  in  respect  of  the  mortgage  bonds  to  be  delivered  to  him 
under  tho  oonttaot. 

Held,  also,  reversing  the  judgment  of  the  ('ourt  of  Appeal  for  Ontario, 
that  the  statutory  power  to  borrow  money  and  secure  loans  cannot  be  con- 
sidered as  implying  that  the  company's  powers  to  mortgage  are  to  be  limited 
to  that  object ;  and,  therefore,  that  the  mortgage  executed  by  the  company 
on  a  portion  of  their  road  in  favour  of  the  trustee  Buchanan,  being  given 
within  tho  scope  of  the  powers  confeired  upon  the  company  to  "  alienate,  sell, 
or  dispose  "  of  lands  for  the  purpose  of  constructing  and  working  a  railway, 
was  not  ultra  vires. 

Query— Whether  the  rights  of  a  corporation  to  take  lands,  operating  tho 
railway,  taking  tolls,  &c.,  are  susceptible  of  alienation  by  mortgage  in  this 
country  ? 

Held,  also,  that  under  the  pleadings  and  decrees  in  the  cause,  tho  objec- 
tion that  the  mortgage  was  7iltra  vires  was  not  open  to  the  company  in  the 
master's  office,  or  on  appeal  from  the  master's  report. 

Bickford  v.  Grand  Junction  Railway  Co.— i.  096. 

2.    Raihvay  crossing — Collision — Air-brakes — Failure  to  comiyly 

with  Consolidated  Statutes,  c.  166.  ss.  1^2,  lJt3 — Negligence 

— Damage. 

The  Grand  Trunk  Railway  crosses  the  Great  Western  Railway,  about  a 
mile  east  of  the  city  of  London,  on  a  level  crossing.     On  the  19th  June,  1876, 
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a  Gnmk  Trunk  train,  on  wliioh  plaintiff  waH  on  boftui  aH  n  conductor,  before 
croaBinj,',  was  brouf^ht  to  ii  Htaiid.  The  HJtjnttl-niim  wbo  wiih  in  char>^e  of  tlio 
.  croHHin({,  aiul  in  the  enii)loyment  of  the  (treat  W'jstern  Itaihvay  Company, 
dropped  the  Hemaphore,  and  thus  authorized  tlie  Grand  Trunk  train  to  pro- 
ceed, which  it  did.  While  croHHinjj  the  track,  iip|)ellaiit'H  train,  which  had 
not  been  stopped,  owin^  to  the  accidental  burHtiiij^  of  a  tube  in  air-brake8,  ran 
into  the  Grand  Trunk  train  and  injured  plaintiff.  It  waa  shown  tlmt  those 
air-brakes  wore  the  bcHt  known  appliancoH  for  stopping;  tr^uns,  and  that  they 
liad  been  teHted  durin^^  the  day,  but  that  they  were  not  applied  at  u  Bui'iicient 
distance  from  the  crossing  to  enable  the  train  to  be  stopped  by  the  hand- 
brakes, in  case  of  tlie  air-brakes  Mivinj,'  way.  C.  S.  C,  c.  (i(i,  h.  1  1'2,  Rev.  Ktats. 
Ont.,  c.  ICt/i,  8.00,  enacts  that  "  every  railway  company  shall  station  an  officer 
at  every  point  on  their  line  crossed  on  the  level  by  any  other  railway,  and  no 
train  shall  proceed  over  such  crosainn  until  signal  has  been  made  to  the 
conductor  thereof,  that  the  way  is  clear."  K.  1  fiJ  enactH  tliat  "every  loco- 
motive ...  or  train  of  cars  on  any  railway  sluill,  before  crossinj^  the 
track  of  any  other  railway,  on  a  level,  bo  stopped  for  at  least  the  space  of 
three  minutes." 

Held,  that  the  appellants  were  fjuilty  of  ncKliKonce  in  not  applying  the 
air-brakes  at  a  sufficient  distance  from  the  cron8inf»  to  enable  the  train  to  be 
stopped  by  hand-brakes  in  case  of  the  air-brakea  f^ivinf^  way.  That  there  waa 
no  evidence  of  contributory  nefjligence  on  the  part  of  the  Grank  Trunk 
Railway,  as  they  had  brouj^ht  their  train  to  a  full  stop,  and  only  proceeded  to 
cross  appellant's  track  when  authorized  to  do  so  by  the  oflicer  in  charj^e  of  the 
semaphore,  who  was  a  servant  of  the  Great  Western  Railway  Company. 

Great  Western  Railway  v.  Brown.— iii.  159. 

3.  Action  by  judgment  creditor  againHt  holder  of  shares  in. 

See  CORPORATIONS,  8. 

4.  Railway  pass  to  voter. 

Sec  ELECTION,  17. 

5.  Shippivg  vote — Fraudulent   receipt  of    Agent — Lidbility   of 

Company. 

C,  freight  agent  of  respondents  at  Chatham,  and  a  partner  in  the  firm  of 
B.  &  Co.,  caused  printed  receipts  or  shipping  notes  in  the  form  commonly 
used  by  the  railway  company  to  be  signed  by  his  name  as  the  company's 
agent,  in  favour  of  H.  &  Co.,  for  flour  which  had  never  in  fact  been  delivered 
to  the  railway  company.  The  receipts  acknowledged  that  tlie  company  had 
received  from  B.  &  Co.  the  flour  addressed  to  the  appellants,  and  were 
attached  to  drafts  drawn  by  B.  &  Co.,  and  accepted  by  appellants.  C. 
received  the  proceeds  of  the  drafts  and  absconded.  In  an  action  to  recover 
the  amount  of  tlie  drafts. 

Held,  Fournier  and  Henry,  JJ.,  dissenting,  that  the  act  of  C.  in  issuing  a 
false  and  fraudulent  receipt  for  goods  never  delivered  to  the  company,  was  not 
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an  act  done  within  the  scope  of  his  authority  aa  the  company's  agent,  and  the 
company  was  therefore  not  liable. 

Erb  Y.  The  Great  Western  Railway  Co. —V.  179. 

6.  Carriers — Railway  Company,  liability   of  as — Agreement — 

Additional  parol  term — Conditions — Wilful  negligence — 
"At  oxvners  risk." 

The  respondents  sued  the  appellants'  railway  company  for  breach  of  con- 
tract to  carry  petroleum  in  covered  cars  from  L.  to  H.,  alleging  that  they 
negligently  carried  the  same  upon  open  platform  cars,  whereby  the  barrels 
in  which  the  oil  was  were  exposed  to  the  sun  and  weather  and  were  destroyed. 
At  the  trial  a  verbal  contract  between  plaintiffs  and  defendants'  agent  at  L. 
was  proved,  that  the  defendants  would  carry  the  oil  in  covered  cars  with  des- 
patch. The  oil  was  forwarded  in  open  cars  and  delayed  in  different  places, 
and  in  consequence  a  large  quantity  was  lost.  On  the  shipment  of  the  oil  a 
receipt  note  was  given  which  said  nothing  about  covered  cars,  and  which 
stated  that  the  goods  were  subject  to  conditions  endorsed  thereon,  one  of  which 
was  "  that  the  defendants  would  not  be  liable  for  leakage  or  delays,  and  that 
the  oil  was  carried  at  the  owner's  risk." 

Held,  per  Ritchie,  C.J.,  and  Fournier  and  Henry,  JJ.,  that  the  loss  did 
not  result  from  any  risks  by  the  contract  imposed  on  the  owners,  but  that  it 
arose  from  the  wrongful  act  of  the  defendants  in  placing  the  oil  on  open  cars, 
which  act  wap  inconsistent  with  the  contract  they  had  entered  into,  and  in 
contravention  as  well  of  the  undertaking  as  of  their  duty  as  carriers. 

Per  Strong,  Fournier,  Henry  and  Gwynne,  JJ. — The  evidence  was  admis- 
sible to  prove  a  verbal  contract  to  carry  in  covered  cars,  which  contract  the 
agent  at  L.  was  authorized  to  enter  into,  and  which  must  be  incorporated 
with  the  writing  so  as  to  make  the  whole  contract  one  for  carriage  in  covered 
cars,  and  that  non-compliance  with  the  provision  as  to  carriage  in  covered 
cars  prevented  the  appellants  setting  up  the  condition  that  "  oil  was  carried 
at  the  owner's  risk  "  as  exempting  them  from  liability. 

The  Grand  Trunk  Railway  Company  of  Canada  v.  Fitzgerald. — v.  204. 

7.  Failure  to  sound  ivhistle — Accident  from  horse  taking  fright — 

C.  S.  C.  c.  GG,  8.  104- — Finding  of  jury — Evidence. 

Held,  ttfiQrming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that 
Consolidated  Statutes  of  Canada,  c.  63,  s.  104,  must  be  construed  as  enuring 
to  the  benefit  of  all  persons  who,  using  the  highway  which  is  crossed  by  a 
railway  on  the  level,  receive  damage  in  their  person  or  their  property  from 
the  neglect  of  the  railway  company's  servants  in  charge  of  a  train  to  ring  a 
bell  or  sound  a  whistle,  as  they  are  directed  to  do  by  said  statute,  whether  such 
damage  arises  from  actual  collision,  or,  as  in  this  case,  by  a  horse  being  brought 
over  near  the  crossing  and  taking  fright  at  the  appearance  or  noise  of  the  train. 
The  jury,  in  answer  to  the  question,  "  If  the  plaintifls  had  known  that  the 
train  was  coming  would  they  have  stopped  their  horse  further  fiom  the  railway 
than  they  did?"  said  "  Yes." 
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Held,  though  the  question  was  indefinite,  the  answers  to  the  questions  as 
a  whole,  viewed  in  connection  with  the  judge's  charge  and  the  evidence, 
warranted  the  verdict. 

Grand  Trunk  Railway  v.  Rosenberger.— ix.  311. 

8.  Agreement  with  Government — Breach  of — Possession  taken  of 

road  by  Government. 

See  PETITION  OF  RIGHT,  15, 

9.  Railway  bonds — 39  V.  c.  57  (P.Q.),  construction  of — Condition 

precedent — Certificate  of  engineer,  contents  of — Parol  evi- 
dence inadmissible — Onus  probandi.  , 

The  L.  &  K.  Ry.  Co.  was  incorporated  in  1869  (32  V.  c.  54  P.Q.),  to  con- 
struct a  railway  from  Levis  to  the  frontier  of  the  state  of  Maine,  a  distance  of 
90  miles.  The  Company  was  authorized  by  that  Act  to  issue  bonds  or  deben- 
tures to  provide  funds  for  the  construction  of  the  railway.  In  1872,  by  3(5  V. 
c.  45,  (P.Q.),  power  was  given  to  issue  bonds  to  the  amount  of  three  million 
dollars  without  limitation  of  time,  and  without  restriction  as  to  the  length  of 
the  railway  constructed.  In  1874,  a  statute  of  the  Legislature  of  Quebec 
(37  V.  c.  23),  declared  that  debentures  to  the  amount  of  $280,000  had  already 
been  issued,  and  limited  for  the  future  the  issuing  of  bonds  to  the  amount  of 
£300,000  stg.,  to  be  issued  as  follows: — The  first  issue  of  £100,000  at  once;^ 
the  second  issue  of  £100,000  when  45  miles  of  the  road  should  have  been  com- 
pleted and  in  running  order,  as  certified  by  the  government  inspecting  engineer, 
and  the  third  issue  of  £100,000  as  soon  as  30  additional  miles — making  in  all 
75  miles — sliould  have  been  completed,  with  the  same  privilege  for  the  three 
issues.  In  1875  by  the  Act,  39  V.  c.  57,  the  legislature  amended  the  former 
Acts  so  as  to  modify  tlie  condition  to  be  fulfilled  by  the  L.  &  K.  Ry.  Co.  before 
the  third  issue  of  £100,000  could  be  by  them  made.  This  condition  was  as 
enacted  by  the  said  Act,  39  V.  c.  67,  "  so  soon  as  the  rails  and  fastenings 
required  for  the  completion  of  the  remaining  forty-five  miles  or  thereabouts 
of  the  company's  line  shall  have  been  provided,  then  the  reniaining  one  thou- 
sand bonds  of  one  hundred  pounds  each,  to  be  termed  the  third  issue,  may  be 
issued  by  the  company."  In  that  Act  lastly  cited,  the  preamble  declared  : 
"  Whereas  it  appears  that  a  total  length  of  forty-five  miles  of  the  company's 
line  having  been  completed,  a  first  and  second  issue  each  of  one  hundred 
thousand  pounds  of  the  company's  debentures  have  been  made." 

In  March,  1881,  the  L.  &  K.  railway  was  sold  by  the  sheriff  at  the  suit  of 
the  plaintiffs,  the  W.  M.  Co.,  and  bought  by  the  Q.  C.  R.  Co.,  respondents,  for 
?'195,000.  In  April,  1881,  the  corporation  of  the  city  of  Quebec  (appellants), 
filed  an  opposition  ()  fin  de  conserver  for  $218,099,  being  the  amount  of  300 
debentures  of  £100  sterling  and  interest  of  the  second  issue  issued  on  the  25th 
January,  1875,  numbered  1020  and  upwards,  payable  on  the  1st  January,  1894, 
and  for  the  payment  of  which  the  opposants  alleged  that  the  said  railroad  was 
hypothecated.  The  Q.  C.  Ry.  Co.,  also  opposants  in  the  case,  contested  the 
opposition  of  the  corporation  of  the  city  of  Quebec,  and  claimed  the  issue  of 
the  bonds  of  the  second  issue  held  by  the  appellants  was  illegal.  At  the  trial 
CAB.  ma. — 46 
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no  certificate  was  produced,  but  the  government  engineer  stated  that  he  had 
reported  to  the  Minister  of  Railways  that  tliere  were  only  43^  miles  of  tlie 
road  completed,  and  the  secretary  of  the  company  testified  that  the  total 
length  of  railway  certified  by  the  government  enj^ineer  as  being  completed  and 
in  running  order  had  never  exceeded  ■l^^  miles.  The  learned  judge,  at  the 
trial,  found  as  a  fact  that  there  were  only  43^  miles  completed  and  held  the 
bonds  of  the  second  issue  invalid.  This  judgment  was  aflirmed  by  the  Court 
of  Queen's  Bench  (appeal  side). 

On  appeal  to  the  Supreme  Court,  it  was  Held,  reversing  the  judgment  of 
the  court  below,  that  the  effect  of  the  statute,  3!)  V.  c.  57,  is  to  make  the  bonds 
therein  mentioned  good,  valid  and  binding  upon  the  company,  althouj^h  the 
conditions  precedent  specified  in  37  V.  c.  23,  might  not  have  been  fulfilled  when 
they  were  issued.     Ritchie,  C.J.,  and  Strong,  J.,  dissenting. 

Per  Fournier  and  Henry,  J.T.,  that  as  there  was  evidence  that  a  certificate 
or  report  had  been  given,  oral  evidence  of  the  contents  of  the  certificate  or 
report  was  inadmissible  and  therefore  respondents  had  failed  to  prove  the 
illegality  of  the  second  issue. 

Corporation  of  the  City  of  Quebec  v.  Quebec  Central  Railway  Co. — x.  563. 
[The  J.  C.  of  the  Privy  Council  allowed  leave  to  appeal  in  this  case,  but 
the  appeal  was  settled  before  argument] . 

10.  Intercolonial  I'fiihvay. 

See  PETITION  OF  RIGHT,  1,  8. 

11.  Canadian    Pacific    Railway  —  Contract   for    Georgian    Ray 

Rranch  of. 

See  PETITION  OF  RIGHT,  12. 

12.  Municipal  by-law  granting  bonus  to. 

See  BY-LAW,  3. 

13.  Appraisement  of  lands  taken  for  railway — Order  to  set  aside 

proceedings  not  appealable — Estoppel — Chapters  66  and  70, 
Act  of  1809  (N.S.). 

See  JURISDICTION,  28. 

14.  Negligence — Verdict — Motion  for  jiulgnient   on  verdict  and 

motion  for  new  trial — Right  of  Court  of  Review  as  to — 
34  V.  c.  i,  8.  10,  and  35  V.  c.  6,  s.  13  (P.Q.). 

The  respondent  (Wilson)  obtained  a  verdict  from  a  jury  in  the  Superior 
Court  District  of  Iberville,  for  injuries  sustained  by  being  run  over  on  the 
2l8t  November,  1876,  by  a  locomotive  engine  of  the  appellants,  the  G.  T.  R. 
Co.,  while  he  was  crossing  their  railway  track  on  a  public  h'ghway  at  St. 
Johns,  P.Q.  The  motion  for  judgment  on  the  verdict  was  not  made  before 
the  Superior  Court  District  of  Iberville,  but  was  drawn  up  and  placed  on  the 
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record  while  the  case  was  pending,'  bofore  the  Court  of  Review  at  JNIoiitreal. 
Tliat  court,  on  motion,  directed  a  new  trial,  but  the  Court  of  Queen's  J3encli, 
on  appeal,  held  that  from  the  evidence  in  the  record  it  appeared  that  the 
accident  occurred  through  the  groas  ne)4lit!ence  of  the  employees  of  the  appel- 
lants in  not  ringing  the  bell  and  sounding  the  whistle,  as  they  were  bound  to 
ti)  do,  when  npproaching  the  crossing,  and  that  the  verdict  rendered  by  the 
jury  (>u;^ht,  therefore,  to  be  maintained  and  the  motion  for  a  new  trial  I'cjectcd. 
See  2  Dorion's  Q.  B.  R.  131. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Taschereau  and 
Gwynno,  JI.,  dissenting,  that  the  judgment  of  the  Court  of  Queen's  Bench 
should  be  afiirmed. 

iVr  Taschereau  and  Gwyniie,J.J.,  dissenting. —The  Superior  Court,  sitting 
in  review  at  Montreal,  has  no  jurisdiction,  eitlier  under  81  V.  c.  1,  s.  10,  or 
35  V.  c.  0,  s.  13  (P.C^.)  to  determine  a  motion  for  judgment  upon  the  verdict  in 
a  case  tried  in  one  of  the  rural  judicial  districts,  and  therefore  the  Court  of 
Queen's  IJl  .ad  no  power  to  enter  judgment  for  the  respondents  upon  the 

verdict. 

2.  The  Court  of  Review,  on  a  motion  for  new  trial  in  the  first  instance, 
having  in  its  discretion  granted  same,  judgment  should  not  have  been  reversed 
on  appeal. 

Grand  Trunk  Railway  Company  y.  Wilson.— 30th  April,  1883. 

15.  Iiitercolovial  Railwai/ — Negligence   of  conductor — Accident 
to  ji((sseii(fei' — Ri(/lit  of  actio  It — Contributory  ne</li</ence. 

Plaintiff,  liaving  a  first-class  ticket  from  Sussex  to  Penob^;(]uis  by  the 
Intercolonial  Railway,  intended  going  to  Penobsquis  (her  home)  by  the  mixed 
freight  and  ))assenger  train,  which  was  due  to  leave  Sussex  at  1.17  p.m.  The 
train  on  tliat  day  was  an  unusually  long  one,  and  when  the  passenger  cars 
were  brouj^ht  to  the  platform  the  engii>  was  across  the  public  highway. 
When  the  train  came  in  it  was  brought  t  p  so  that  the  forward  part  of  the 
first-class  car  was  opposite  the  platform.  It  was  then  about  ten  minutes  after 
the  advertised  time  of  dejiarture.  Plaintiff  was  standing  on  the  platform 
when  the  train  came  in,  but  did  not  then  get  aboard.  The  conductor  of  the 
train  (the  defendant)  got  oiT  the  train  and  went  to  a  hotel  for  dinner.  While 
he  ■(vas  absent  the  train  was,  without  his  knowledge,  backed  down,  so  that  only 
the  second-class  car  remained  opposite  the  platform.  The  jury  found  that  the 
first-class  car  did  not  remain  at  the  platform  long  enough  to  enable  plaintiff  to 
get  on  board.  The  defendant,  after  finishing  his  dinner,  came  over  hastily 
(being  behind  time  and  therefore  in  somewhat  of  a  hurry),  called  "  all  aboard," 
glanced  down  tl-.o  platform,  saw  no  person  attempting  to  get  on  board,  crossed 
the  train  between  two  box  cars  to  signal  the  driver  to  start  (it  being  necessary 
to  cross  the  train  in  order  to  be  seen  by  the  driver,  owing  to  a  curve  in  the 
track,)  and  almost  immediately  the  train  started. 

The  121th  regulation  for  government  of  the  Intercolonial  Railway  pre- 
scribes that  conductors  must  not  start  the  train  while  passengers  are  getting 
on  board,  and  that  they  should  stand  at  tlie  front  end  of  the  first  passenger 
car  when  giving  the  signal  to  the  driver  to  start,  wnich  was  not  done  in  this 
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instance.  Plaintiff  and  a  lady  friend,  F.,  who  was  going  by  the  same  train 
were  standing  on  the  platform,  and  when  they  heard  the  call  "  all  aboard," 
they  went  towards  the  cars  as  quickly  as  they  could.  F.  got  on  all  right,  but 
plaintiff,  who  had  a  paper  box  in  her  hands,  in  attempting  to  get  on  board, 
caught  the  hand-rail  of  the  car,  when  she  slipped  owing  to  the  motion  of  the 
train  and  was  seriously  injured.  The  jury  found  that  the  call  "  all  aboard  " 
was  a  notice  to  passengers  to  get  on  board. 

The  Supreme  Court  of  New  Brunswick  held,  that  although  the  plaintiff's 
contract  was  with  the  Crown,  the  defendant  owed  to  her  as  a  passenger  a  duty 
to  exercise  reasonable  care,  and  that  there  was  ample  evidence  of  negligence 
for  the  jury. 

The  facts  will  be  found  fully  reported  in  19  New  Bruna.  E.,  3  Pugs.  &  Bur. 
340,  and  21  New  Bruns.  R.  586. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  court  below  should  be  affirmed.     Taschereau  and  Gwynne,  JJ.,  dissenting. 

Fer  Ritchie,  C.J. — There  was  no  obligation  on  the  part  of  the  passengers 
to  go  on  board  the  train  until  it  was  ready  to  start,  or  until  invited  to  do  so  by 
the  intimation  from  the  conductor  "a'.l  aboard."  It  was  the  duty  of  the  con- 
ductor to  have  had  his  first-class  car  up  in  front  of  the  platform.  Should 
circumstances  have  prevented  this,  it  was  his  duty  to  be  careful  before  starting 
his  train  to  see  that  sufficient  time  and  opportunity  were  afforded  passengers 
to  board  the  car  in  the  inconvenient  position  in  which  it  was  placed,  and  the 
evidence  showed  the  defendant  exercised  no  care  in  this  respect. 

Per  Henry,  J. — There  was  no  satisfactory  proof  of  contributory  negligence 
on  the  part  of  the  plaintiff.  The  package  she  carried  was  a  light  one,  and  such 
as  is  often  carried  by  passengers  with  the  knowledge  and  sanction  of  railway 
conductors  and  managers,  and  a  tacit  license  is  therefore  given  to  passengers 
to  carry  such  with  them  in  the  cars. 

The  plaintiff  violated  one  of  the  regulations  in  attempting  to  get  on  the 
car  while  in  motion.  But  the  defendant  could  not  shelter  himself  under  those 
regulations,  for  when  he  gave  the  order  "all  aboard  "  he  knew,  or  ought  to 
have  known,  that  the  first-class  car  was  away  from  the  platform,  and  he 
ought  to  have  advanced  the  train  and  stopped  it,  so  that  the  plaintiff  could 
have  entered  such  car.  The  conductor  was  estopped  from  complaining  that 
the  plaintiff  did  what,  by  calling  "all  aboard,"  he  invited  her  to  do.  After 
the  notification  "all  aboard"  is  given  by  a  conductor,  it  is  his  duty  to  wait  a 
reasonable  time  for  passengers  to  get  to  their  places. 

Per  Taschereau  and  Gwynne,  JJ.,  dissenting. — Whether  the  omission  to 
stop  the  first-class  car  at  the  platform,  or  the  not  waiting  a  reasonable  time 
after  calling  "  all  aboard  "  were  or  were  not  breaches  of  the  defendant's  duty, 
oUch  breaches  could  not  be  said  to  have  caused  the  accident  if  the  plaintiff  had 
not  voluntarily  attempted  to  get  on  the  train  while  in  motion,  which  she  was 
not  justified  in  doing. 

Appeal  dismissed  with  costs. 

Hall  V.  McFadden.— 1st  May,  1883. 
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16.  Netilirjence — Damages — Fire  communicated  from  i-)rem.i8e8  of 
coriipany—14  Geo.  III.  c.  78,  s.  86,  not  applicable  in  cases  of 
negl'ujence. 

This  was  an  action  commenced  by  the  respondent  against  the  appellants 
lor  nej^ligence  on  the  part  of  the  appellants  in  causing  the  destruction  of  the 
respondent's  house  and  outbuildings  by  fire  from  one  of  their  locomotives. 
The  freight  shed  of  the  company  was  first  ignited  by  sparks  from  one  of  the 
company's  engines  passing  Chippawa  station,  and  the  fire  extended  to  respond- 
ent's premises.  Tlie  following  questions,  inter  alia,  were  submitted  to  the 
jury,  and  ihe  following  answers  given  : — 

Q.     Was  the  fire  occasioned  by  sparks  from  the  locomotive  ?     A.     Yes. 

Q.  If  so,  was  it  caused  by  any  want  of  care  on  the  part  of  the  company 
or  its  servants,  which,  under  the  circumstances,  ought  to  have  been  exercised  ? 
A.     Yes. 

Q.  If  so,  state  in  what  respect  you  think  greater  care  ought  to  have  been 
exercised  ?  A.  As  it  was  a  special  train  and  on  Sunday,  when  employees 
were  not  on  duty,  there  should  have  been  an  extra  hand  on  duty. 

Q.  Was  the  smoke  stack  furnished  with  as  good  apparatus  for  arresting 
spai'ks  as  was  consistent  with  the  efdcient  working  of  the  engine?  If  you 
think  the  apparatus  was  defective,  was  it  by  reason  of  its  not  being  of  the  best 
kind,  or  because  it  was  out  of  order  ?    A.     Out  of  order. 

Verdict  for  plaintiff  1800. 

On  motion  to  set  aside  verdict,  the  Queen's  Bench  Division  unanimously 
sustained  the  verdict. 

On  appeal  to  the  Supreme  Court,  Held,  affirming  the  judgment  of  the 
court  below,  Henry,  J.,  dissenting,  1.  That  the  questions  were  proper  ques- 
tions to  put  to  the  jury,  and  that  there  was  sufficient  evidence  of  negligence  on 
the  part  of  the  appellants'  servant  to  sustain  the  finding. 

2.  If  a  railway  company  are  guilty  of  default  in  the  discharge  of  the  duty 
of  running  their  locomotives  in  a  proper  and  reasonable  manner,  they  are 
responsible  for  all  damage  which  is  the  natural  consequence  of  such  default, 
whether  such  damage  is  occasioned  by  fire  escaping  from  the  engine  coming 
directly  in  contact  with  and  consuming  the  property  of  tliird  persons,  or  is 
caused  to  the  property  of  such  third  persons  by  fire  communicating  thereto 
from  the  property  of  the  railway  company  themselves,  which  had  been  ignited 
by  fire  escaping  from  the  engine  coming  directly  in  contact  therewith. 

3.  The  statute  14  Geo.  III.  c.  78,  s.  8G,  which  is  an  extension  of  6  Anne 
c.  31,  sa.  (i  &  7,  is  in  force  in  the  Province  of  Ontario  as  part  of  the  law  of 
England  introduced  by  the  Constitutional  Act,  31  Geo.  III.  c.  31,  but  has  no 
application  to  protect  a  party  from  legal  liability  as  a  consequence  of  negli- 
gence. 

Canada  Southern  Railway  y.  Phelps.— 23rd  June,  1884.— xiv.  132. 
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17.  liailwau    Company — Sparks   from,    e^iiffme — Prcrper  care   to 

prevent  emissioK  of — TZsc  of  wood  or  coal  for  fuel — Contri- 
hutory  ne(jl'tgence. 

R.  owned  a  barn  situated  about  two  hundred  feet  from  the  New  Bruns- 
wiclv  Kailway  Company's  line,  and  sucli  barn  was  destroyed  by  fire,  caused, 
as  was  alleged,  by  sparks  from  the  defendants'  en>{ine.  An  action  was 
broufjlit  to  recover  damages  for  the  loss  of  said  barn  and  its  contents.  t)n  the 
trial,  it  appeared  time  the  fuel  nsed  by  the  company  over  this  line  was  wood, 
and  evidence  was  ',<iven  to  the  effect  that  coal  was  less  apt  to  throw  out  sparks. 
It  also  appeared  that  at  the  place  where  the  lire  occurred  there  was  a  heavy 
up-tjrade,  nccessitatinj^  a  full  head  of  steam,  and  therefore  increasing  the  dan- 
ger to  surrounding  property.  The  jury  founil  that  the  defendants  did  not  use 
reasonable  cai*e  in  running  the  engine,  but  in  what  the  want  of  such  care  con- 
sisted, did  not  appear  by  their  finding. 

Held,  reversing  the  judgment  of  the  Su[)reme  Court  of  the  Province  of 
New  lirunswick,  that  the  company. were  under  no  obli'^ation  to  use  coal  for 
fuel,  and  the  use  of  wood  was  not  in  itself  evidence  of  negligence  ;  that  the 
linuing  of  the  jury  on  tlie  ijuestion  of  negligence  was  not  satisfactory,  and  that 
therefore  tliere  should  be  a  new  trial. 

The  New  Brunswick  Railway  Co.  y.  Robinson.— 2r;rd  June,  1884. — xi.  688. 

18.  Expropriation — Kirjht  of  ivay — Cost  of — Guarantee — By-law 

—  Ultra  vires — Injiinctlon — 4-i^  tl;  4')    V.  c.  ^O,  s.  2—Con- 
atr actio  1}  of 

Under  44  A-  4;j  V.  c.  40,  8.  2  (P.Q.)  passed  on  a  petition  of  the  Quebec 
Central  Eailway  Comj)any,  after  notice  given  by  them,  asking  for  an  amend- 
ment of  tlieir  charter,  the  town  of  Levis  passed  a  bylaw  guaranteeing  to  i)ay 
to  the  Quebec  Central  liaihvay  Company  tlie  whole  cost  of  expropriation  for 
the  right  of  way  for  the  extension  of  the  railway  to  the  deep  water  of  the  St. 
Lawrence  Kiver,  over  and  above  SHO.OOO.  Appellants,  being  ratepayers  of  the 
town  of  Le.is,  applied  for  and  obtaineil  an  injunction  to  stay  further  proceed- 
ings on  this  by-law,  on  the  ground  of  its  illegality.  The  proviso  in  s.  2  of  the 
Act,  under  which  the  corporation  of  the  town  of  Levis  contended  that  the  by- 
law was  authorized,  is  as  follows  :  "  Provided  that  within  tliirty  days  from  the 
sanction  of  the  present  Act,  the  corporation  of  the  town  of  Levis  furnishes  the 
said  company  with  its  valid  guarantee  and  obligation  to  pay  all  excess  over 
530,000  of  the  cost  of  expropriation  for  the  riyht  of  way."  By  the  Act  of 
incorporation  of  the  town  of  Levis,  no  power  or  authority  is  given  to  the 
corporation  to  give  such  guarantee.  The  statute  44  &  45  V.  c.  40  was  passed 
on  the  30th  June,  18H1 ;  and  the  by-law  forming  the  guarantee  was  passed  on 
the  27th  -Inly  following. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  (L.C.),  appeal 
side,  and  restoring  the  judgment  of  the  Superior  Court,  that  the  statute  in 
(ptestion  did  not  authorize  the  corporation  of  Levis  to  impose  burdens  upon 
the  municipality  which  were  not  authorized  either  by  their  acts  of  incorpora- 
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tion  orotlier  special  legislative  autliority,  and  therefore  tlie  by-law  was  invalid, 
and  the  injunction  muHt  be  suHtained.     (Ritchie,  C.J.,  (hihitdntc). 

Quebec  Warehouse  Co.  y.  Levis. — l'2tli  Jan.  1885. — xi.  666. 

19.  Contract  for  construction  of  railway — Af/reement  by  company 
to  deliver  hoii(ls—Ax.si(jnmeiit  of  riijJd  to  receive  hondx. 

On  the  Slst  October,  1876,  one  A.  entered  into  a  contruct  v/ith  the  Govern- 
ment of  Nova  Scotia  for  the  construction  of  a  railway  from  New  (Jlii8t;ow, 
N.  S.,  to  a  point  on  the  Strait  of  Canso,  known  as  the  Eastern  lOxtension 
Railway.  On  the  20th  of  December,  in  the  same  year,  A.  aasif^ned  all  his 
ri;^lit  to  said  contract  to  the  appellants,  and  on  tlie  same  day  an  agreement 
was  entered  into  between  tlie  appellants  and  the  Canada  Improvement  Com- 
pany, wiieruby  the  latter  undertook  to  build  and  equip  the  said  Eastern 
Jvxtension  Itailway.  On  2'2nd  December  tiie  respondent  agreed  with  the 
Canada  Improvement  Company  to  do  the  necessary  work  on  the  said  road, 
for  which  the  company  agreed  to  pay  per  mile  the  sum  of  {4,800  in  cash,  and 
SiJ,750  in  first  mortgage  bonds  of  the  respondent  company.  As  security  for 
his  performance  of  the  agreement,  the  nspondent  gave  to  the  Canada  Improve- 
ment Conipiiny  a  bond,  with  two  sureties,  in  the  penal  sum  of  $■100,000,  which 
bond  was  afterwards  assigned  to  the  Government  of  Nova  Scotia. 

The  respondent  proceeded  with  the  work  according  to  the  said  agreement, 
but  the  i^aid  bonds  were  not  dilivtred  as  the  work  progressed,  and  the  said 
Canaihi.  Improvement  Company  represented  that  they  could  not  be  issued  ati 
that  time.  The  respondent,  therefore,  suspended  the  work  and  took  proceed- 
ings against  the  Canada  Improvement  Company  for  breach  of  the  said  con- 
tract. These  proceedings  were  settled  by  a  payment  to  the  respondent  of  a 
certain  sum  in  cash  and  notes,  and  an  agreement  was  entered  into  between 
the  appelianls  of  the  first  part;  the  Canada  Im[irovement  Company  of  the 
second  i)art,  and  the  respondent  of  the  third  part,  which  agreement,  after 
reciting  the  above  facts,  provided  inter  alia,  as  follows  : — 

That  the  Canada  Improvement  Company  would  deliver  to  respondent 
180,000  of  first  mortgage  bonds  of  appellant's  company  as  soon  as  the  same 
could  be  legally  issued,  and  use  every  diligence  to  have  them  issued,  and  they 
sliould,  so  tar  as  the  parties  of  the  first  anil  second  parts  could  make  them,  be 
a  lien  on  the  Truro  and  Pictou  ]>ranch  Railway,  which  the  Government  of  the 
Dominion  were  to  hand  over  to  the  appellants,  upon  the  Eastern  Railway 
Extension  and  upon  the  appellant  comjiany  and  its  property  rights  and 
privileges  set  forth  in  s.  32  of  its  Act  of  Incorporation. 

That  such  bonds  or  other  conveyances,  or  lien  by  which  they  might  be 
secured,  should  be  free  from  any  clauses  restraining  a  sale  of  the  property  to 
which  such  lien  attached,  or  in  any  way  impairing  the  remedy  of  the  holders 
thereof  in  default  of  payment. 

That  the  whole  issue  of  the  first  mortgage  bonds  should  not  exceed 
51,200,000  and  should  bear  interest  at  G  per  cent.,  and  that  no  other  security 
should  take  precedence   of  the  bonds   to  be  given   to  the  respondent.     But 
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provision  might  be  made  for  Riving  clear  titles  of  the  company's  bonds  in  the 
event  of  their  being  sold,  the  proceeds  to  be  secured  for  the  benefit  of  tlie  bond- 
holders. 

That  the  appellants  covenanted  and  guaranteed  that  the  bonds  would  be 
delivered  to  respondent  as  above  set  out,  and  that  they  would,  if  necessary, 
endeavour  to  procure  euch  legislation  as  would  remedy  any  defects  now 
existing  in  their  organization. 

That  the  Government  of  Nova  Scotia  would  nse  all  means  within  its  power 
to  enforce  the  delivery  of  such  bonds  and  might  refuse  government  aid  to  said 
companies,  until  satisfied  that  respondent's  right  to  receive  the  said  bonds  was 
protected  and  assured. 

That  the  contract  between  the  Canada  Improvement  Company  and  the 
respondent  should  be  cancelled,  and  the  bond  given  by  respondent  delivered  up 
to  hiii':. 

On  or  about  the  first  day  of  February,  1879,  the  appellants  entered  into  an 
agreement  with  the  Governments  of  the  Dominion  and  of  Nova  Scotia  relin- 
quishing their  rights  to  the  "Pictou  IJranch  Railway,"  mentioned  in  said 
agreement,  and  agreed  to  the  repeal  of  the  Act  providing  for  the  transfer  of 
the  same  to  the  appellants,  and  that  it  should  be  retained  by  the  Dominion 
until  the  Eastern  Extension  Railway  to  the  Strait  of  Canso  and  the  steam 
ferry  across  the  strait  should  be  completed,  and  then  transferred  to  the 
appellants  on  certain  conditions. 

This  the  respondent  claimed  to  be  a  breach  of  the  above  agreement,  and 
brought  an  action  against  the  appellants  and  the  Canada  Improvement 
Company,  the  latter,  however,  not  being  served  with  the  writ  issued  iu  the 
cause. 

The  defendants  pleaded,  inter  aliu,  that  as  to  $40,000  of  the  said  bonds  the 
plaintiff  had  given  an  order  on  the  Canada  Improvement  Company  for  the 
delivery  of  the  same  to  the  Hon.  P.  C.  Hill,  Provincial  Secretary  of  Nova 
Scotia,  wliich  order  had  been  accepted  by  tlie  company,  and  was,  in  effect,  an 
■assignment  of  that  portion  of  the  said  bonds.  The  evidence  of  the  plaintiff  on 
the  trial,  in  regard  to  such  order,  was  that  it  was  given  on  the  condition  tliat 
an  order  in  council  should  be  passed  by  the  Nova  Scotia  Government  protect- 
ing the  right  of  the  said  plaintiff  to  have  the  said  bonds  delivered  to  him, 
and  the  bonds  given  to  tlie  Canada  Improvement  Company,  as  security  for 
the  due  performance  by  tlie  plaintiff  of  the  work  on  the  Eastern  Extension 
Railway,  delivered  up  to  the  plaintiff ;  and  on  these  conditions  being  fulfilled 
the  plaintiff  was  to  give  to  the  Government  a  formal  assignment  of  the  said 
mortgage  bonds  to  the  extent  of  $40,000,  but  that  sucli  conditions  were  never 
carried  out. 

The  plaintiff  recovered  in  the  action,  and  the  verdict  in  his  favour  was 
affirmed  by  the  Supreme  Court  of  Nova  Scotia,  whereupon  the  defendants  in 
the  action  appealed  to  the  Supreme  Court  of  Canada,  and,  on  the  argument  of 
the  last  mentioned  appeal  an  agreement  was  entered  into  between  the  parties, 
to  which  agreement  the  Government  of  Nova  Scotia  became  a  party,  empow- 
ering the  court  to  decide  the  case  on  the  merits  irrespective  of  the  pleadings 
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or  any  technical  defence  raised  thereon,  and  limiting;  the  amount  in  (juestion 
to  the  Bum  of  840,000,  the  balance  beinj,'  satiBfied  by  a  judf^ment  recovered  by 
the  respondent  aj^ainst  the  Canada  Improvement  Company,  in  the  Province 
of  Quebec. 

Held,  afllrming  the  jud{^inent  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  a<;reemont  entered  into  by  the  appellants  with  the  governments  of  the 
Dominion  and  the  Province  of  Nova  Hcotia,  was  a  breach  of  the  agreement 
made  between  the  appellants,  the  Canada  Improvement  Company,  and  the 
respondent,  above  in  part  recited. 

Held,  also,  that  the  order  given  to  the  Honourable  P.  C.  Hill,  was  given 
on  certain  conditions  which  were  never  carried  out,  and  was  not  an  assignment 
of  the  bonds  tlierein  mentioned,  and  therefore  the  respondent  was  entitled  to 
recover  the  said  sum  of  f40,000,  with  interest  from  the  date  of  the  breach  of 
the  said  agreement. 

Appeal  dismissed  with  costs. 

[.An  application  was  made  in  tliis  case  to  the  Judicial  Committee  of  the 
Privy  Council  for  leave  to  appeal.  The  application  was  refused  with  costs. 
Their  lordships  considered  that  in  deciding  the  case  under  the  agreement 
entered  into  at  the  hearing  of  the  nppeal,  the  Supreme  Court  was  not  acting  in 
its  ordinary  jurisdiction  as  a  court  of  appeal,  but  was  acting  under  the  special 
reference  made  to  it  under  this  agreement.  Further,  their  lordships  thought 
that  even  if  it  were  open  to  them  to  give  leave  to  a^jpeal,  the  questions  raised 
were  not  of  sufficient  ^)ublic  interest  to  induce  them  to  depart  from  the  ordin- 
ary rule  that  persons  who  have  gone  to  the  Supreme  Court  of  Canada,  and 
have  there  failed,  shall  not  proceed  any  further  to  her  Majesty  in  Council. — 
Hrd  April,  18S(!.     Gre<iorij  v.  AttDrncij-duneral  of  X.  S.  II  App.  Cases,  229.] 

The  Halifax  &  Cape  Breton  Coal  &  Ry.  Co.  y.  Gregory.— 10th  February,  1885. 

20.  Arbitration  under  44  V.  c.  43,  (Q.). 

See  ARBITRATION  AND  AWARD,  8. 

21.  Ne()luicnce — Post  tvith  notice  to  engine  drivers  to  stop  hcfore 

approachlvrj  hrid(/e — "Res  ipsa  loquitur  " — Damarjes — New 
trial — Non-snit. 

An  action  by  plaintiff  to  recover  damages  for  personal  injuries  sustained 
by  being  thrown  out  of  his  waggon,  on  a  highway,  in  the  city  of  Winnipeg, 
called  Bridge  Street,  at  that  part  wheri3  it  approaches  the  Louise  Bridge,  owing 
to  his  horses  becoming  frightened  at  an  engine  and  train  which  had  advanced 
to  the  bridge,  and  immediately  alongside  the  public  highway  approach  to  the 
bridge.  After  taking  fright,  the  horses  became  unmanageable  and  ran  away, 
throwing  the  respondent  out,  and  on  to  a  pile  of  stones  on  the  highway. 

The  declaration  alleged  that  there  was  a  post  some  distance  from  the 
bridge  and  down  the  railwav  truck,  having  the  sign  "stop  "  painted  on  it,  and 
that  it  was  the  duty  of  the  defendants  to  atop  the  engine  at  this  sign,  unless 
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tlii^  liriil^'u  ciiretiikor  Ri^iiallod  tliiit  tin*  lino  wfts  clear.  Thnt  on  the  occaHion 
cumplained  of,  tho  enf^'iue  came  down  to  tiie  bridge  before  8toppin({. 

Tlio  df(ilariitioii  tliun  cliar^^t'd  tlie  defoiidiiuts  with  noj^h^tiii;^  ami  refusing 
to  uto[i  at  the  Haid  sign,  and  willi  neglecting  and  refusing  to  obey  the  flag  sig- 
nals of  the  bridge  caretaker:  and  that  the  dofendantH  '*  ho  negligently, 
unskilfully  and  iniproijorly  inanagcil  tins  said  engine  and  train  that  they 
allowed  tiie  same  to  proceed  towards  and  up  to  tho  said  t>ridt;e,  and  imme- 
diately alongside  tho  aforesaid  public  highway  approach  thereto,  and  caused 
and  iierniitte<l  steam  to  escape  from  tho  said  engine  with  a  loud  noise, 
wiierehy,  and  by  reason  of  the  said  negligent,  unxkilfid  and  improper  conduct 
of  the  said  servants  of  the  defendants,  and  by  reason  of  the  close  approach  of 
the  said  engine  and  train,  and  by  reason  of  the  escape  of  the  said  steam  ;  "  the 
horses,  etc.,  became  frightened,  while  turning  out  of  the  saiil  bridge  into  the 
highway,  and  while  upon  the  highway  approach  to  the  bridge  the  horses  ran 
away,  and  the  plaintiff  was  unable  to  control  or  manage  them,  and  he  was 
thrown  I'roni  the  waLjgon,  etc.,  etc. 

A  demurrer  was  filed  to  this  declaration  on  the  ground  that  it  contained 
an  allegation  of  duty  which  was  a  eoni^lnsion  of  law,  and  tlio  declaration  did 
not  show  a  violation  on  the  part  of  tlio  defendants  of  any  common  law  duty, 
or  statutory  obligation. 

The  cause  was  tried  before  Wallbridgo,  C.  J.,  Manitoba. 
After  the  plaintiffs  case  was  closed,  a  motion  for  non-suit  was  made. 
His  Lordship  declined  to  non-suit,  but  gave  leave  to  defendants  to  move 
on  the  whole  case. 

Witnesses  were  then  called  for  the  defence,  and  the  jury  gave  a  verdict 
for  plaintiff  for  ilTyO. 

In  Easter  term,  188i!,  a  rule  iii.ii  was  taken  out,  to  set  aside  the  verdict 
and  enter  a  non-suit,  or  for  a  new  trial. 

The  demurrer  was  overruled,  on  the  ground  that  the  alle^,.itions  pointed 
to  in  the  demurrer  did  not  stand  alone,  but  other  and  suflieient  causes  were 
shown  to  impose  upon  the  defendants  that  care  and  regard  for  tho  safety  of 
the  public  from  injury  by  their  acts,  the  absence  of  which  care  and  regard, 
constituted  with  the  wrongful  acts  charged,  the  cause  of  action  of  which  the 
plaintiff  complained. 

The  rule  uixi  was  discharged,  so  far  as  it  asked  for  a  non-suit,  but  was 
made  absolute  for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  plaintiff  was 
entitled  to  recover,  but  not  having  appealed  from  the  rule  ordering  a  new  trial, 
that  rule  should  be  affirmed  and  the  appeal  dismissed  with  costs. 

I'cr  Kitchie,  C.J. — The  evidence  showed  that  there  was  a  man  employed  to 
watch  the  bridge,  whose  duty  it  was  to  signal  trains  crossing,  and  that  he  was 
there  and  discharged  his  duty.  It  was  also  shewn  that  the  company  had  posts 
erected  on  the  line  approaching  the  bridge,  put  there  for  the  purpose  of  indi- 
cating that  the  engines  should  stop  there  before  approaching  tho  bridge,  to  give 
the  signal  to  enable  them  to  cross  the  bridge  in  safety  ;  but,  instead  of  stopping 
there,  on  the  occasion  in  question,  tho  train  went  on  and  approached  within  a 
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very  few  yiirdH  of  the  hiiilne  iiiiil  stdppL'il,  wlii'U  tlioHo  iicrsona  wlio  wrrc  croas- 
iii^ttlie  l)riil>^i!  woi-j  (loinpcUi'd  to  conioiiniiU'iliatcly  iiloiiKHiile,  iind  witliiiuifew 
fuet  of  the  engine.  Tho  eiif^ino  bfiiij,'  tluTo  and  hlowiii;;  off  Kteiim,  the  liorueH  of 
the  pliiiiitiff  l)eciiine  fi-ij;hteiied  mid  riui  awivy,  causing  tho  diiiiuij^'cM  claimed. 
'I  lie  iic<ideiit  wan  occanioiied  Holely  throiij,Mi  no^jliueiico  on  the  part  of  the 
dufenihints.  If  tho  engine  had  Htopped  at  tlie  indicated  Hto[>pinu  phicu,  tho 
evidence  Hliowed  that  tiio  accident  woidd  not  liave  iiaiipened.  IvnnninK  it 
down  as  close  as  possible  to  where  the  (uinianes  had  to  ctuhh  tiie  bndne  was  a 
pioco  of  rcckleHsnosH.  There  W'<.h  no  contributory  nej^lij^once  on  tlie  part  of  the 
plaintiff;  no  ne,L;lect  or  want  ot  care  on  his  part,  as  ho  had  a  riylit  to  cross  the 
)iridi;e  at  the  time,  and  under  the  circumstances  could  not  bu  anywhere  else 
fliau  where  hi;  was. 

I'lT  Ktron;^.  J.— Tho  case  ajipears  one  in  which  tho  maxim  "  re>i  ip»a 
Imiiiitiir  "  applies.  The  defendants  by  piittin{4  the  post  with  a  printed  sii^n 
board  on  it,  with  a  direction  to  eni{ine  drivers  not  to  pass  it,  as  indicating 
the  point  beyond  which  it  was  not  safe  to  prf)ceed  until  it  was  ascertained 
that  the  bridt^e  was  clear,  by  their  own  act  had  shown  that  the  omission  to 
obey  this  direction  woulil  be  uo^iligence. 

I'cr  Henry,  J. — Tlie  mere  fact  that  the  post  was  established  by  arrange- 
ment between  the  city  and  railway  authorities  for  enuinos  to  stop  at,  made 
the  company  liable  for  breakiiifj  tho  rule,  there  bein;,'  no  contributory  nej^li- 
f^ence  on  the  part  of  the  plaintiff. 

Appeal  dismissed  witli  costs. 

Canadian  Pacific  Railway  Co.  v.  Lawson.  — 1-ih  Alay,  1885. 

22.  Use  of  .streets  of  city  of  Quelx'c  Uy  North  Slu)ro  Uaihvay  Com- 
piuiy — Non-liability  of  corporation  for  damages  caused  liy. 

See  COKPOIIATIONS,  21. 

'2-].  Sftrcf  I'ititu'iiij — Acvidt'id — Ad  ion  of  diunngcH  fur — I  m  i>ropcr 
const  ruction  of  track — Findivfj  of  court  of  first  instance  on 
the  cridence  ajfirmed. 

The  plaintiff,  a  driver  employed  by  the  Montreal  Brewing  Company,  while 
crossiiiL,'  the  track  of  the  defendants  on  Place  d'  .Vrmea,  opposite  the  church  of 
Notre  liame,  was  thrown  out  of  tlie  way^;on  which  he  was  driving  by  the  break- 
ing; of  tile  rear  axle,  breaking  his  leg  and  sustaining  other  severe  injuries.  He 
brought  an  action  of  daniaties  allotiini,'  that  the  accident  had  occurred  by  the 
fault  of  the  defendants,  owing  to  the  improper  construction  and  bad  order  of 
tho  track. 

The  Superior  Court  for  Lower  Canada  (Torrance,  J.,)  found  that  the  track 
was  in  bad  order,  the  switch  being  three  inches  above  tlie  level  of  the  road, 
contrary  to  law,  and  that  this  caused  the  accident  without  any  fault  on  the 
part  of  tlie  plaintiff,  whose  damages  he  assessed  at  $'2,500.  The  Court  of 
Queen's  liencli  for  Lower  Canada  (appeal  side)  reversed  this  judgment,  being 
of  opinion  that  the  rails,  as  well  as  the  part  of  the  roadway  the  defendants 
were  bound  to  maintain,  were  lawful  and  sufficient ;  that  the  defendants  were 
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not  in  fault,  and  timt  the  plaintiff  liad  not  exorcised  the  nooeHsary  caution  and 
prudence  tu  wliicii  i)c  waH  bound,  and  nii^^ht,  by  the  exercise  of  reaaonable 
caution  and  prudence,  liave  avoided  tiio  accident. 

On  appi'Hl  to  tlie  H.upreine  Court  of  Canada,  Held,  that  the  questionfl  to  be 
decided  were  purely  matterH  of  fact,  and  the  judgment  of  the  court  of  first 
iuHtance  Hliould  not  have  been  dlHtnrbed.  Btronj?,  >I  ,  diBsontiny,  on  the  ground 
that  till'  judgment  of  the  Court  of  Queen'tt  Bench  on  the  facta  was  correct. 

Appeal  allowed  with  coats. 

Parker  v.  Montreal  City  Passenger  Railway  Coinpkny.—'22rd  ,Tune,  1H85. 

[In  thiu  case  the  Judicial  Conunittee  of  the  I'rivy  Council  refuaed  leave 
to  appeal] . 

24.  Kefjligencf — Death  ofunfc  by — JJamayes  to  hushaud  as  mhuiH- 

istratui' — lienejlt  of  children — Loss  of  household  services — 
Care  and  traininy  of  children. 

Held,  aflirniint^  the  judf^ment  of  the  Court  of  Appeal  for  Ontario  (11  Ont. 
App,  H.  1),  that  although  on  the  death  of  a  wife,  caused  by  nef^ligenco  of  a 
railway  conjpuny,  the  huaband  cannot  recover  damages  of  a  sentimental 
chiiracter,  yet  the  loss  of  household  services,  accustomed  to  be  performed  by 
the  wife,  which  would  have  to  be  replaced  by  hired  services,  may  bo  a  sub- 
stantial loss  for  which  diimat^es  nmy  be  recovered,  and  so  also  may  be  the  loss 
to  the  children  of  the  care  and  moral  training  of  their  mother. 

[In  this  case  the  Judicial  Committee  of  the  Privy  Council  refused  leave 
to  appeal  ;  iice  CunuilUui  Gazette,  vol.  0,  p.  583.] 

St.  Lawrence  &  Ottawa  Ry.  Co.  v.  Lett  — xi.  422. 

25.  liailu'ay  Cornimny — CaiTiaye  by  railway — Special  contract — 

Neyliyence — Liability  for — Power  of  Company  to  p  •otect 
itself  from — Live  stock  at  owners  risk — Raihcay  Act,  lS6d, 
31  V.  c.  08,  s.  20,  s-s.  ^—3i  V.  c.  4,3,  s.  o—  4?  V.  c.  9. 

A  dealer  in  horses  hired  a  car  from  the  Grand  Trunk  Hallway  Company 
for  the  purpose  of  transportinj^  his  stock  over  their  road,  and  si^iued  a  ship- 
i;ing  note  by  which  he  agreed  to  be  bound  by  the  foUowinf^,  among  other 
conditions  : — 

"  The  owner  of  animals  undertakes  all  risks  of  loss,  injury,  damage  and 
other  contingencies,  in  loading,  etc. 

"  ii.  When  free  passes  are  given  to  persons  in  charge  of  animals,  it  is  only 
on  the  express  condition  that  the  railway  company  are  not  responsible  for  any 
negligence,  default,  or  misconduct  of  any  kind,  on  the  part  of  the  company  or 
their  servants,  or  of  any  other  person  or  persons  whomsoever,  causing  or  tend- 
ing to  cause  the  death,  injury  or  detention  of  any  parson  or  persons  travelling; 
upon  any  such  free  passes,  .  »  »  ^^w  person  using  any 

such  pass  takes  all  risks  of  every  kind,  no  matter  how  caused." 

The  horses  were  carried  over  the  Grand  Trnnk  Railway  in  charge  of  a 
person  employed  by  uie  owner,  such  person  having  a  free  pass  for  the  trip. 
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Through  the  ne^li^ence  of  tlie  conipaiiy'u  servants  a  collisicn  occurred  by 
which  the  said  horses  were  injured. 

On  appeal  from  tlie  Court  of  Appeal  for  Ontario,  10  Ont.  App.  R,  1(12, 
att'irmin><  the  judf^tnent  of  the  Divisional  Court,  2  Ont.  R  11(7,  in  favour  of  the 
defendants,  Held,  per  Ritchie,  C.J.,  and  Fournier  and  Henry,  JJ.,  that  under 
the  General  Railway  Act,  IMOH,  31  V.  c.  08,  s.  20,  ss.  4,  as  ameniled  by  Hi  V. 
c.  43,  H.  5,  re-enacted  b"  Consol.  Ry.  Act,  1879,  42  V.  o.  0,  s.  2'),  s-ss.  2,  3,  4, 
which  prohibits  railway  companies  from  protectin),;  theniBelvewa^iftinst  liability 
for  ne^li^enco  by  notice,  condition  or  declaration,  and  which  api>lies  to  the 
Grand  Trunk  Railway  Company,  the  company  could  not  avail  thoniHelves  of 
the  above  stipulation  that  they  should  not  be  responsible  for  the  neslifjence  of 
themselves  or  their  servants. 

Pir  Rtronj;  and  Taschereau,  JJ. — That  the  words  "  notice,  condition  or 
declaration,"  in  the  said  statute  contemplate  a  public  or  general  notice,  and 
do  not  prevent  a  company  from  entering;  into  a  special  contract  to  protect 
itself  from  liability. 

Grand  Trunk  Ry.  Co.  v.  Yogel.       )    _   ■    p,„ 
Grand  Trunk  Ry.  Co.  v.  Morton,    i        ^     "^^' 

26.  Accide nt — Damages — Neijl irjen ce —  Wharf  <.nsi{ffi.ciently  lighted 
— No  gate  or  chain — Ferry. 

The  respondent,  plaintiff,  alleged  in  her  declaration  that,  on  or  about  the 
29th  October.  1883,  her  husband,  Louis  II6si(jue  Fournier,  upon  whose  labour 
she  and  her  eleven  children  were  dependent  for  their  support,  wan  drowned  at 
the  Grand  Trunk  wharf,  in  the  city  of  Quebec;  that  the  appellant  company 
was  the  cause  of  his  death  by  its  gross  negligence  and  culpable  and  malicious 
imprudence  and  want  of  foretliought  ("par  sa  n6gligence  grossif're,  son 
imprudence  et  improvoyance  coupable  et  malicieuse;  ")  that  the  company  was 
bound  by  law  to  keep  its  wharves,  pontoons,  etc.,  in  good  order;  to  put  rail- 
ings, guards  and  gates,  and  lights  sufficient  to  ensure  the  safety  of  its  passen- 
gers, and  to  light  in  a  proper  manner  its  wharves  and  pontoons,  whenever 
necessary,  all  which  it  had  failed  to  do  for  four  or  five  months  previous  to  the 
29th  October,  1883  ;  that  on  that  day  the  weather  was  rainy  and  very  dark; 
that  the  husband  of  the  plaintiff  having  purchased  a  ticket  to  cross  on  the 
appellant's  ferry  boat,  went  down  to  its  wharf  to  take  the  steamer  which  was 
advertised  to  leave  at  6.15  p.m. ;  that  by  reason  of  the  imprudence  and  niali- 
cious  and  culpable  negligence  of  the  company,  its  wharf  and  pontoon  were 
insufficiently  lighted,  and  were  in  a  dangerous  and  slippery  condition,  and  not 
provided  with  doors,  guards  or  gates,  and  that  the  ferry  boat  was  not  at  the 
wharf,  notwithstanding  that  the  hour  of  its  arrival  had  passed ;  that  her  hus- 
band, while  proceeding  to  take  the  ferry,  which  he  believed  to  be  at  the  wharf, 
without  negligence  and  imprudence  on  his  part,  and  notwithstanding  that  he 
took  all  possible  precautions,  but  by  reason  of  the  want  of  light,  and  the 
absence  of  guards  or  gates,  fell  over  the  wharf  and  was  drowned ;  and  she 
prayed  for  a  condemnation  for  $5,000. 

A  perusal  of  the  declaration  establishes  that  the  plaintiff  relied  upon 
charges  of  general  negligence  on  the  part  of  the  company,  and  upon  specific 
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oiuiHsioiis :    IhI.   IiiHuHiciuiicy  of  lit^lit.     2n(l.   Want  of  (^ate.s,  Kiiivr<!M  or  ruil- 
int^H.     Mrd.  'I'lio  lute  arrival  of  tlio  ferry  hout. 

To  tliiw  action  tlio  ai)]>elli\nts  ph.aded  the  |>enerul  isnue,  thuH  ne><ativinf4 
tilt!  ulle;^alioiiH  of  care  and  prudiMico  on  the  part  of  the  plaintiff's  liuuband, 
and  of  ne^^li^unce,  (general  or  Hpctcial,  on  its  (jwii  part. 

The  company'B  premisoB  consiflt  of  a  large  wharf,  upon  which  tlio  officeH, 
.  etc.,  are  l)uilt,  and  a  double  pontoon,  nficensavy  by  reason  of  the  threat  riHe  and 
full  of  tlie  tide,  to  the  outer  one  of  whicli  the  ferry  boat  mo jrH.  The  pontooim 
are  reached  by  a  nlip  in  the  wharf.  Upon  the  outer  pontoon  is  built  a  lar^^e 
frei;4ht  sheil,  tiirou;,'h  whieli  a  paHKa<^(!  about  twelve  feet  wide  by  thirty  feet 
lonf4  leads  to  the  river,  and  by  means  of  wliioh  tlie  ferry  boat  is  rt^acluul. 

Tiie  deceased  IIesi(iue  Fournier,  on  his  way  home,  at  about  l>  o'clock  in 
the  evenint^,  came  to  tlie  Grand  Trunk  ferry  ;  he  crossed  diaj^onally  the  first 
pontoon  and  had  to  enter  the  narrow  corridor  or  passa;^e-way  on  the  covered 
pontoon,  at  the  end  of  which  passa(»e  he  e.xpecteil  to  find  the  steiimboat  ferry 
already  moored  and  prepared  to  receive  passeii/^'urs  on  lioard.  The  eiicl  of  this 
passaj^e  is  closed  by  a  door  or  ;^ato  sliding;  on  rollers,  which  is  usually  kept 
shut  for  the  safety  of  freight,  and  for  preventing  rain  or  snow  from  coming  in. 
This  door  was  not  then  closed.  The  deceased  walked  through  this  passage- 
way to  get  on  board  the  ferry  boat  (which  was  late  that  evening),  and  the  night 
being  dark  and  foggy,  and  the  passage  lighted  with  only  one  lamp,  hi:  walked 
or  slipi)ed  into  the  water  and  was  drowned. 

.\fter  a  lengthy  trial,  in  which  the  main  poi  urgoil  by  the  plaintiff  was 
the  pretended  insufficiency  of  the  lights,  the  judge  who  iieard  the  case  found 
tliat  the  death  of  thy  plaintiff's  husljand  was  solely  duo  to  his  own  gro^s 
negligence,  want  of  care  and  prmleiice,  and  that  the  accident  could  not  have 
happened  had  ho  exercised  ordinary  care  and  prudence,  and  dismissed  the 
uctiou. 

This  judgment  was  reversed  on  appeal  to  the  Court  of  Queen's  Bench  for 
the  Province  of  (Quebec  (INIr.  Justice  Cross  dissenting),  the  court  holding  that 
the  accident  had  been  occasioned  l)y  the  negligence  and  want  of  due  care  of  the 
(•om])any,  and  not  to  any  fault  or  negligence  on  the  part  of  Fournier,  and 
adjudged  ftl.OOO  to  the  plaintiff. 

Cn  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Queen's  Hcnch,  that  the  evidence  showed  culpable  negligence 
on  the  part  of  the  railway  company  in  not  having  suflicient  lights,  and  in  not 
having  a  gate  or  chain  to  guard  against  accidents.  The  damages  would  not  bo 
increased,  but  interest  should  bo  allowed  on  the  amount  awarded  by  the 
Queen's  Bench  from  the  time  of  the  demand. 

Appeal  dismissed  with  costp. 

Oraud  Trunk  Ry.  Co.  v.  Boulanger.— I7th  March,  IflBO. 

27.  A;,a'(ji!meut  by  Miuiiicii)al  corporation  to  take  .stock  in  railway 
and  to  pay  for  saiin;  in  dohenturo.s — Urcach  oF  agreement — 

Right  of  railway  company  t(j  sue  for  special  damages. 

;  See  DAMAGES,  40. 
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28.  CostH  ol*  arljjtratio.i  under  ConMolidattid  Railway  Act,  LSTO. 

See  COSTS,  3. 

29.  Favm  crossivfj — Liah'dity  of  RnU/wity  Omiipavy  to  provvlr — 

Af/n'r-vifat  vjlik  (Kjcnt  of  coiii/xtii// — ///  <l'-  J-^*  V.  c.  ■'7/,  ».  /./ 
— SahHtitiUlon  of"<U  "for  ''uiul  "  in  Consolidated  StaliUcn 
of  Canada,  c.  0(J,  n.  hi. 

Tho  0.  S.  R.  Co.  liiiviiif,'  takun  for  the  ))iirp')Hns  )f  tlioirrailway  tin;  IiukIh 
of  C,  made  a  vurljal  at,'roetnoiit  witli  C,  tliront^li  tlinir  at^oiit  T.,  for  tliu  pur- 
chase of  Hiinli  hiiidH,  for  wliicli  tliny  a^'roud  to  pay  %iV\2,  and  they  alno  aj^rued 
to  make  fivo  farm  crosnint,'H  across  tlie  railway  on  ('.'s  farm,  thruo  lovul  cross- 
infjs  and  two  under  crossinj^s  ;  tliat  one  of  sucli  under  orossinf^s  slionld  be  of 
suflicient  heitjht  and  width  to  admit  of  tlie  passage  tlirou;;)i  it,  from  one  part 
of  tlio  farm  to  tlio  otlier,  of  loads  of  grain  and  liay,  reapint;  and  mowing 
machines;  and  that  sucli  crossings  slionld  bo  ke|)t  and  mairitaintsd  by  tho 
compatiy  for  all  '.ime  for  tliu  use  of  C,  his  lieirs  and  assigns.  ('.  wished  the 
agreement  to  bo  loduced  to  writing,  and  particnlarly  reijnestcd  the  agent  to 
reduce  to  writing  a.id  sign  that  part  of  it  relative  to  tho  farm  crossings,  })ut  ho 
was  assured  that  t'  e  law  would  comiiel  the  company  to  buikl  and  maintain 
such  crossings  without  an  agreement  in  writing.  C.  having  received  advice  to 
the  same  cff(!ct  from  a  lawyer  wiioiii  Ik!  consulte<l  in  the  matter,  the  land  was 
Bolil  to  the  company  without  a  written  agreement  and  the  purchase  money 
paid.  The  farm  crossings  agreed  upon  were  furnished  and  maintained  for  a 
number  of  years  until  tho  com|)any  determined  to  fill  up  tlie  portion  of  their 
road  on  whicli  were  the  under  crossings  used  by  (;.,  wlio  tliereupon  brought  a 
suit  against  tho  company  for  damages  for  the  injury  sustained  by  audi  pro- 
ceeding and  for  an  injunction. 

Held,  reversing  the  judgment  of  the  court  below,  Ritchie,  C.J.,  dissenting, 
that  the  evidence  showed  tiiat  the  jdaintiff  relied  u|)on  tlie  law  to  secure  for 
him  the  crossings  to  which  he  considered  himself  entitled,  and  not  upon  any 
contract  with  the  com])any,  and  he  coidd  not,  therefore,  compel  tho  company 
to  provide  an  under  crossing  through  the  solid  embaidtment  formed  by  tho 
filling  up  f)f  tho  roid,  the  cost  of  which  would  l)e  altogether  disproportionate 
to  his  own  estimate  of  its  value  and  of  tho  value  of  the  farm. 

Held,  also,  that  tho  company  were  bound  to  provide  such  fii.rm  crossings 
as  -might  bo  necessary  for  the  beneficial  enjoyment  by  C.  of  liis  farm,  tho 
nature,  location,  and  number  of  said  crossings  to  bo  determined  on  a  reference 
to  tho  master  ol  the  court  below. 

The  Hubstitution  of  the  word  "  at,"  in  s.  13  of  c.  (iO  of  the  Consolidated 
Statutes  of  Canada,  for  the  word  "  and  "  in  s.  13  of  c,  5i  of  14  &  15  V.  is  tho 
mere  correction  of  an  error  and  was  made  to  render  more  apparent  the  mean- 
ing of  the  latter  Bectlon,  the  construction  of  which  it  does  not  alter  nor  affect. 
lirown  V.  Tha  Toronto  and  Nipiming  Rij.  Co.     (20  U.  C.  C.  P.  200)  overruled. 

.  -     -  Canada  Southern  Ry.  Ci).  V.  Clcu8e.—z.iii.  189. 
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30.  Farm,  crossing — Under  crossing — Agreeynent  for  cattle  pass-^- 

Trcstlc  bridge,  right  to  substitute  erahdnkriient  for. 

This  case  differs  from  that  of  Clause  v.  The  Canada  Southern  Rij.  Co.  (see 
liailwaya  and  Railway  Companies  29,)  in  this  that  an  a>?reement  was  reduced 
to  wiitinfj  to  the  effect  that  S.,  throutth  whom  the  plaintiff  claimed,  should 
"  have  liberty  to  remove  for  his  own  use  all  buildinj^s  on  the  said  rif{ht  of  way, 
and  that  in  the  event  of  there  being  constructed  on  the  same  lot  :.  trestle 
bridi^e  of  sufficient  height  to  allow  of  the  passage  of  cattle,  the  company  will 
so  construct  their  fence  to  each  side  thereof  as  not  to  impede  the  passage 
thereunder." 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario  (11  Ont. 
App.  R.  300),  Ritchie,  C.J.,  dissenting,  that  the  agreement  provided  for  a 
passage  for  cattle  only,  and  that  conditional  upon  there  being  a  trestle  bridge 
of  sufficient  height  to  permit  of  such  a  passage,  and  did  not  make  the  right  of 
the  company  to  discontinue  the  trestle  bridge  and  erect  an  embankment  sub- 
ject  to  the  construction  of  a  cattle  pass  in  the  embankment  or  a  re- valuation 
of  the  land.  The  plaintiff's  statement  of  claim  should  be  dismissed  with  costs, 
but  such  dismissal  would  noc  operate  against  any  claim  wliicli  he  might  have 
under  the  law  for  such  farm  crossings  as  might  be  necessary  for  the  reasonable 
enjoyment  of  the  severed  lands. 

Appeal  allowed  with  costs. 

Canada  Southern  Ry.  Co.  v.  Erwln.  -Oth  April.  1880— xiii.  162. 

31.  Agreement   with  municipality   for  construction  of  subway — 

Order  in  Council  under  46  V.  c.  24  (D.) — Work  done  by 
municipality  as  agent  of  companies  or  as  principal — Injury 
to  property  by  construction  of  subway — Corporation  a 
wrongdoer. 

See  MUNICIPAL  CORPORATION,  6. 

32.  Bonus  to — Action   against  municipality  for — Illegal    by-law 

granting  bonus. 

.See  MUNICIPAL  CORPORATION,  7.  , 

83.  Cons.  Rdilway  Act  1879,  Jf2  V.  c.  0 — Application  of,  to  special 
Act — Canadian  Pacific  Railway  Incorporation  Act,  44-  ^• 
c.  1 — Powers  of  company  under — Rigid  to  build  line 
beyond  terminus. 

Held,  Henry,  J.,  dissenting,  that  the  Canadian  Pacific  Railway  Company 
have  power,  under  their  charter,  lo  extend  their  line  from  Port  Moody,  in 
British  Columbia,  to  FneUsh  Bay. 

Canadian  Pacific  Ry.  Co.  v.  Major.— xiii.  233. 
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34.  Certiticate  of  engineer — Failure  to  procure  in  I'easonabie  time. 

See  CONTRACT,  28. 

35.  Damages — Misdirection  as  to  solatium — New  trial— Art.  1056, 

C.C. 

See  DAMAGES,  45. 

36.  Sale  of  railway  shares  en  hloc — Arts.  595,  599,  C.  C. 

See  EXECUTION,  3. 

37.  Navigable   river — Access  to   by  riparian  owner — Obstruction 

by  railway  company — Damages — Action  at  law — 43-44  V. 
(P.Q.),  c.  43,  s.  7,  s-ss.  3  &  5. 

See  RIPARIAN  PROPRIETORS,  2. 

38.  Municipal  debentures — Compliance  by  railway  company  with 

conditions  precedent  to  their  issue — Debentures  to  be  free 
on  their  face  from  future  conditions  —  Municipal  Code, 
(P.Q.),  Art.  982. 

See  CORPORATIONS,  3.3. 

39.  Gontvdct  for  fare  —Agreement  to  purchase  railway — Rolling 

stock — Appeal — Arbitration  and  award. — R.  S.  0.  c.  50 ^ 
s.  ISO. 

B.,  the  contractor  for  building  the  E.  A  II.  Railway,  and,  practically,  the 
owner  thereof,  net;otiated  with  the  solicitor  of  the  C.  S.  R.  for  the  sale  to  tlio 
latter  of  the  E.  &  II.  Railway  when  built.  While  the  negotiations  were  pend- 
int>  B.  went  to  California,  and  the  agents  who  looked  after  the  affairs  of  the 
E.  it  II.  Railway  in  his  absence  applied  to  the  manager  of  the  C.  S.  R.  for  soma 
rolling  stock  to  assist  in  its  construction.  The  manager  of  the  C.  S.  R.  waa 
willing  to  supply  the  rolling  stock  on  execution  of  the  agreement  for  sale  of  the 
road  which  was  communicated  to  B.,  who  wrote  a  letter  to  the  manager  in 
which  the  following  passage  occurred :  "  If  from  any  cause  our  plan  of  handing 
over  the  road  to  your  company  should  necessarily  fail,  you  may  equally  depend 
on  being  paid  full  rates  for  the  use  of  engine  and  cars  and  any  other  assistance 
or  advantiage  you  may  have  given  Mr.  Farquier  (the  agent)." 

The  negotiations  for  the  purchase  of  B.'s  railway  by  the  C.  S.  R.  having 
fallen  through,  an  action  was  brought  by  the  latter  company  against  B.  and 
the  E.  &  H.  Railway  for  the  hire  of  the  rolling  stock  which  was  resisted  by  B. 
on  two  grounds,  one  that  the  rolling  stock  was  supplied  in  pursuance  of  the 
negotiations  for  tlie  sale  of  his  road  to  the  plaintiffs,  which  had  fallen  through 
by  no  fault  of  B.  and  the  other,  that  if  the  plaintiffs  had  any  right  of  action  it 
was  only  against  the  E.  &  H.  Railway  and  not  against  him. 

By  consent  of  the  parties  the  matter  was  referred  to  the  arbitration  of  a 
County  Court  Judge,  with  a  provision  in  the  submission  that  the  proceedings 

CAS.   DIO. — 47 
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should  be  the  same  rh  on  a  reference  by  order  of  the  court,  and  that  there 
should  be  a  right  of  appeal  from  the  award  as  under  R.  S.  O.  c.  50,  b.  189. 

The  arbitrator  gave  an  award  in  favour  of  the  plaintiffs ;  the  Queen's 
Bench  Divisional  Court  held  that  there  was  no  appeal  from  the  award  on  the 
merits,  and  as  it  was  regular  on  its  face  refused  to  disturb  it ;  the  Court  nf 
Appeal  held  that  there  was  an  appeal  on  the  merits  but  upheld  the  award. 
The  defendants  then  appealed  to  the  Supreme  Court  of  Canada. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  that  the  arbitrator 
wag  justified  in  awarding  the  amount  he  did  to  the  plaintiffs,  and  that  B.  as 
well  as  the  company  was  liable  therefor. 

Bickford  y.  Canada  Southern  Ry.  Co.— 14th  June,  1888.— xiv.  743. 

40.  Sparks  from  engine — Lapse  of  time  before  discoi^ery  of  fire  — 
Presicmptlon  as  to  cause  of  fire — Defective  engine — Negli- 
gence— Examination  for  discovery — Officers  of  Corporation 
—R.  S.  0.  (1877)  c.  50,  s.  136. 

A  train  of  the  Canada  Atlantic  Railway  Company  passed  the  plaintiffs 
farm  about  10.30  a.m.,  and  another  train  passed  about  noon.  Some  time  after 
the  second  train  passed  .  as  discovered  that  the  timber  and  wood  on  plain- 
tiff's land  was  on  fire,  which  fire  spread  rapidly  after  being  discovered  and 
destroyed  a  quantity  of  the  standing  timber  on  said  land.  In  an  action  against 
the  company  it  was  shown  that  the  engine  which  passed  at  10.30  was  in  a 
defective  state,  and  likely  to  throw  dangerous  sparks,  while  the  other  engine 
was  in  good  repair  and  provided  with  all  necessary  appliances  for  protection 
against  fire.  The  jury  found,  on  questions  submitted,  that  the  fire  came  from 
the  engine  first  passing,  that  it  arose  through  negligence  on  the  part  of  the 
company,  and  that  such  negligence  consisted  in  running  the  engine  when  she 
was  a  bad  fire  thrower  and  dangerous. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  there  being 
sufficient  evidence  to  justify  the  jury  in  finding  that  the  engine  which  passed 
first  was  out  of  orde'-,  and  it  being  admitted  that  the  second  engine  was  in 
good  repair,  the  fair  inference,  in  the  absence  of  any  evidence  that  the  fire 
came  from  the  latter,  was  that  it  came  from  the  engine  out  of  order,  and  the 
verdict  should  not  be  disturbed. 

Held  also,  Henry,  J.,  dissenting,  that  the  locomotive  superintendent  and 
locomotive  foreman  of  a  railway  company  are  "  officers  of  the  corporation  " 
who  may  be  examined  as  provided  in  R.  S.  O.  (1877)  c.  50,  s.  136,  and  the  evi- 
dence of  such  officers  as  to  the  conditions  of  the  respective  engines  and  the 
difference  as  to  danger  from  fire  between  a  wood-burning  and  a  coal-burning 
engine,  taken  under  said  section,  was  properly  admitted  on  the  trial  of  this 
cause ;  and  certain  books  of  the  company  containing  statements  of  repairs 
required,  on  these  engines  among  others,  were  also  properly  admitted  in 
evidence  without  calling  the  persons  by  whom  the  entries  were  made. 

—    .  _     _  Canada  Atlantic  Ry.  Co,  Y.  Moxley.— XV.  14"). 
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41.  Street  raiUvcay — By-law  and  agreement  as  to  construction  and 

assumption  of  ownership  by  corporation  upon  giving  notice 
— Arliitration — Appointment  of  arbitrator  by  court. 

See  CORPORATIONS,  39. 

42.  RuiluHiy — Aid   to — By-law  granting   bonus — Conditions   of 

2)rior  agreement — Performance  of  conditions — Specific  per- 
fonnance — Damages. 

By  an  agreement  between  the  E.  &  H.  Railway  Co.  and  the  town  of  C.  the 
latter  iigreed  to  pass  a  byJaw  granting  a  bonus  to  the  company  to  aid  in  the 
construction  of  a  railway,  subject  to  the  performance  of  certain  specified  con- 
ditions. The  by-law  subsequently  approved  by  the  ratepayers,  and  passed  by 
the  council  of  the  town,  did  not  contain  all  the  conditions  of  the  agreement. 
In  an  action  against  the  town  to  compel  the  delivery  of  debentures  for  the 
amount  of  the  bonus  the  defendants  pleaded  non- performance  of  the  conditions 
of  the  agreement  as  justifying  the  withholding  of  the  debentures  and  by  way 
of  counter-claim,  prayed  specitic  performance  of  such  conditions  by  the 
plaintiffs. 

Held,  1.  Per  Ritchie,  C.J.,  Ptrong,  Fournier  and  Henry,  JJ. — Taschereau 
and  Gwynne,  JJ.,  contra — that  the  title  to  the  debentures  did  not  depend  upon 
prior  performance  of  conditions  in  the  agreement  not  included  in  the  by-law, 
but  upon  performance  of  those  in  the  bj'-law  alone,  and  the  latter  having  been 
complied  with,  the  debentures  should  issue. 

2.  Per  Fournier,  .].,  that  the  debentures  should,  nevertheless,  be  withheld 
until  the  damages  for  non-performance  of  the  conditions  in  the  agreement 
■were  paid  or  secured. 

3.  Per  Ritchie,  C.J.,  Strong  and  Heni'y,  JJ. — Fournier,  J.,  contra — that 
specific  pei'formance  was  not  an  appropriate  remedy  in  such  a  case  and  the 
defendants  could  only  claim  damages  for  non-performance. 

4.  Per  Ritchie,  C.  J.,  Strong  and  Fournier,  JJ.,  that  the  claim  of  defend- 
ants for  damages  could  be  disposed  of  in  this  action  under  the  counterclaim 
and  there  should  be  a  reference  to  assess  the  same. 

5.  Per  Henry,  J.,  that  the  evidence  did  not  justify  a  reference  and  the 
counterclaim  should  be  dismissed  with  a  reservation  of  defendant's  rights. 

One  of  the  conditions  in  the  agreement  to  be  performed  by  the  railway 
company  was  "  to  construct  at  or  near  the  corner  of  Colborne  and  William 
streets  (in  Toronto)  a  freight  and  passenger  station,  with  all  necessary  accom- 
modation, connected  by  switches,  sidings  or  otherwise,  with  the  said  road  ' 
upon  the  council  of  the  town  passing  a  by-law  granting  the  necessary  right 
of  way. 

Held,  1.  That  such  condition  was  not  complied  with  by  the  erection  of  a 
station  building  not  used,  nor  intended  to  be  used,  and  for  which  proper 
officers,  such  as  a  station-master,  ticket  agent,  etc.,  were  not  appointed. 
Strong,  J,,  dissenting. 
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2.  Per  Stronj^,  J.,  that  the  condition  only  called  for  the  construction  of  a 
building  with  the  required  accommodation  and  connections,  and  did  not 
amount  to  a  covenant  to  run  the  trains  to  such  station  or  make  any  such  use 
of  it. 

3.  The  words  "  all  necessary  accommodation  ''  in  the  condition  required 
that  grounds  and  yards  sufficient  for  freight  and  passenger  traffic  in  case  the 
station  were  used  should  be  provided. 

The  Act  incorporating  the  railway  company  contained  provisions  respect- 
ing bonuses  granted  to  it  by  municipalities  not  found  in  the  Municipal  Act. 

Held,  that  such  special  Act  was  not  restrictive  of  the  Municipal  Act,  and 
it  was  only  necessary  that  the  provisions  of  the  latter  should  be  followed  to 
pass  a  valid  by-law  granting  such  a  bonus. 

Held  also,  that  all  defects  of  form  in  the  by-law  were  cured  by  44  V.  c.  24, 
B.  28,  providing  for  registry  of  by-laws  and  requiring  an  application  to  quash 
to  be  made  within  three  months  after  such  registry. 

BickfoFd  V.  Corporation  of  Chatham. —xvi.  235. 

[Leave  to  appeal  iu  this  case  was  refused  by  the  Privy  Council.  See 
Canadian  Gazette,  Vol.  XIV.,  p.  153.] 

43.  Railway  company — Gaii'iage  of  goods — Contract  for — Car- 
riage beyond  terminus  of  line — Exemption  from,  liability 
—  Construction  of  contract — Statutory  liability — Joint  tort 
feasors — Release  to  one — Effects  of 

Where  a  railway  company  undertakes  to  carry  goods  to  a  point  beyond 
the  terminus  of  its  own  line  its  contract  is  for  carriage  of  the  goods  over  the 
whole  transit,  and  the  other  companies  over  whose  lines  they  must  pass  are 
merely  agents  of  the  contracting  company  for  such  carriage,  and  in  no  privity 
of  contract  with  the  shipper.  Bristol  &  Exeter  Railway  Co.  v.  Collins  (7  H.  L. 
Cas.  101)  followed. 

Such  a  contract  being  one  which  a  railway  company  might  refuse  to 
enter  into,  s.  104  of  the  Railway  Act,  R.  S.  C.  c.  109,  does  not  prevent  it  from 
restricting  its  liability  for  negligence  as  carriers  or  otherwise  iu  respect  to  the 
goods  to  be  carried  after  they  had  left  its  own  line.  The  decision  in  Vogel  v. 
O.  T.  K.  Co.  11  Can.  S.  C.  R.  (512,  does  not  govern  such  a  contract. 

One  of  the  conditions  in  a  contract  by  the  G.  T.  R.  Co.  to  carry  goods 
from  Toronto  ,to  Portage  la  Prairie,  Man.,  a  place  beyond  the  terminus  of 
their  line,  provided  that  the  company  "  should  not  be  responsible  for  any  loss, 
mis-delivery,  damage  or  detention  that  might  happen  to  goods  sent  by  them, 
if  such  loss,  mis-delivery,  damage,  or  detention  occurred  after  said  goods 
arrived  at  the  stations  or  places  on  their  line  nearest  to  the  points  or  places 
which  they  were  consigned  to,  or  beyond  their  said  limits." 

Held,  that  this  condition  would  not  relieve  the  company  from  liability  for 
loss  or  damage  occurring  during  the  transit  even  if  such  loss  occurred  beyond 
the  limits  of  the  company's  own  line. 
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Held,  per  Strong  and  Taschereau,  JJ.,  that  the  loss  having  occurred  after 
tlie  traimit  was  over,  and  the  gooda  delivered  at  Portage  la  Prairie,  and  the 
liability  of  the  company  as  carriers  having  ceased,  this  condition  reduced  the 
contract  to  one  of  mere  bailment  as  soon  as  the  goods  were  delivered,  and  also 
exempted  the  company  from  liability  as  warehousemen,  and  the  goods  were 
from  that  time  in  custody  of  the  company  on  whose  lino  Portage  la  Prairie 
was  situate,  as  bailees  for  the  shipper.  Fournier  and  Gwynne,  JJ.,  dis- 
senting. 

Another  condition  of  the  contract  provided  that  no  claim  for  damage  to, 
loss  of,  or  detention  of  goods  should  be  allowed  unless  notice  in  writing,  with 
particulars,  "/as  given  to  the  station  agent  at  or  nearest  to  the  place  of  delivery 
witliin  thirty-six  hours  after  delivery  of  the  goods  in  respect  to  which  the 
claim  was  made. 

Held,  per  Strong,  J.,  that  a  plea  setting  up  non-compliance  with  this  con- 
dition having  been  demurred  to,  and  the  plaintiff  not  having  appealed  against 
a  judgment  overruling  the  demurrer,  the  questiou  as  to  the  sufficiency  in  law 
of  tlie  defence  was  ren  Judicata. 

Held,  f\,\so,pcr  Strong,  J.,  Gwynne,  J.,  contra,  that  part  of  the  consignment 
having  been  lost,  such  notice  must  be  given  in  respect  to  the  same  within 
thirty-six  hours  after  the  delivery  of  those  which  arrive  safely. 

Quaere — In  the  present  state  of  the  law  is  a  release  to,  or  satisfaction 
from,  one  of  several  joint  tort-feasors,  a  bar  to  an  action  against  the  others? 

G.  T.  Ry.  Co.  Y.  McMillan.— xvi.  543. 

fin  this  case  application  was  made  to  the  .Judicial  Committee  of  the  Privy 
Couucil  for  leave  to  appeal,  but  was  refused  on  the  ground  tliat  the  case  admit- 
tedly tlid  not  affect  property  of  considerable  amount,  nor  could  it  well  be 
described  as  being  of  a  very  substantial  character,  the  sum  at  stake  being 
reduced  to  something  under  £21)0,  stg. ;  and  the  judgment  of  the  Supremo 
Court  did  not  determine  a  question  of  great  public  interest,  or  an  important 
question  of  law.     Cuujnon  v.  Prince,  8  App.  Cases,  103,  approved.     May  17th, 

44.  Expropi'iat'ion  of  land — Abandonment  of  notice — Enforelwj 
award — Possession — R.  S.  C.  c.  109,  s.  JS,ys-ss.  26  il!-  ,^1. 

Held,  per  Gwynne  and  Patterson,  JJ.,  that  an  abandonment  of  a  notice  to 
take  lands  for  railway  purposes,  under  R,  S.  C.  c.  lOi),  s.  8,  s-s.  '2(),  mlist  take 
place  while  the  notice  is  still  a  notice  and  before  the  intention  has  been  exer- 
cised by  taking  the  Ip.nds.  That  the  proper  mode  of  enforcing  an  award  of 
compensation,  made  under  the  Railway  Act,  is  by  an  order  from  the  judge. 

Qu<rre. — Whether  s-s.  31  of  s.  8,  c.  109,  R.  S.  C.  permits  possession  to  be 
given  before  the  price  is  fixed  and  paid  of  any  land,  except  land  on  which 
some  work  of  construction  is  to  be  at  once  proceeded  with. 

Canadian  Pacific  Railway  Co.  y.  St.  Therese.— xvi.  G06. 
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45.  Action  of  dainages  foi-  railway  accident — Death  of  plaintiff — 

Abatement  of  action — Actio  personalis  moritur  cum  per- 
mnd — Lord  Campbell's  Act. 

See  ACTION,  5. 

46.  Rdihvay  company — N('(jU(jence — Death  caused  by — Running 

through  toton — Contributory  negligence — Insurance  on  life 
of  deceased — Redtiction  of  damages  for. 

Ill  nn  action  a^^ainst  the  G.  T.  R.  Co.  for  causing  the  death  of  the  plain- 
titT's  husband  by  nejilitjonce  of  tlieir  servants,  it  was  proved  tliat  the  accident 
occurred  while  the  train  was  passing;  throut,'li  the  town  of  Strathroy;  that  it 
was  f^oiiig  at  a  rate  of  over  thirty  miles  an  hour ;  and  that  no  bell  was  rung 
or  whistle  sounded  until  a  few  seconds  before  the  accident. 

Held,  atlirminf?  the  judf^meiit  of  the  Court  of  Appeal,  13  Ont.  App.  R.  174, 
that  the  company  was  liable  in  damages. 

For  the  defence  it  was  shown  that  the  deceased  was  driving,'  slowly  across 
the  track  with  his  head  down  and  that  he  did  not  attempt  to  look  out  for  the 
train  until  shouted  to  by  some  persons  who  saw  it  approaching  when  be 
wliipped  up  his  horses  and  endeavoured  to  drive  across  the  track  and  was 
killed.  As  against  this  there  was  evidence  that  there  was  a  curve  in  the  road 
which  would  prevent  the  train  being  seen,  and  also  that  the  buildings  at  the 
station  would  interrupt  the  view.  The  jury  found  that  there  was  no  con- 
tributory nc'^lijience. 

Held,  per  Ritchie,  C..T.,  and  Fournier  and  Henry,  -TJ.,  that  the.findiuf;  of 
the  jury  should  not  be  disturbed.  Strong,  .Taschereau  and  Gwynne,  JJ., 
cunlra. 

The  life  of  the  deceased  was  insured,  and  on  the  trial  the  learned  judge 
deducted  the  amount  of  the  insurance  from  the  damages  assessed.  The 
Divisional  Court  overruled  this,  and  directed  the  verdict  to  stand  for  the  full 
amount  found  by  the  jury.     This  was  affirmeil  by  the  Court  of  Appeal. 

Held,  that  the  judgment  in  this  reapeut  should  be  affirmed. 

Present :  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Henry,  Tasche- 
reau and  Gwynne,  J.J. 

The  Grand  Trunk  Ry.  Co.  y.  Beckett. — iune  20,  1887.— xvi.  713. 
[Leave  to  appeal  was  refused  by  the  J.  C.  of  the  P.  C.     See  The  Grand 
Trunk  Riiila-ay  Co.  of  Canada  v.  Jennings,  13  App.  Cases  800,  in  which  this 
case  was  discussed  and  approved] . 

47.  Expropriation  of   land   for   railway  purposes — Estimation  of 

danmo-cH — E.  S.  C.  c.  39,  s.  3,  s-s  (e) — ^arm   crossings — 
.   R.  S.  C.  c.  38,  .s.  IG. 

Sw  EXPROPRIATION,  8.  *'  '•"_ 
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48.  Exinopriution  of  land  fur  railway  purposes — Severance  of  land 

— Farm  Crossings — Coini)unsation. 
See  EXPHOPUIATION,  'J. 

49.  NajlUjence — Approaching  siding — Notice  of  approach. 

At  a  place  wliich  was  not  a  station  nor  a  hi^jhway  crossni^,  the  N.  B.  lly. 
Co.  liail  a  siding  for  loading  lumber  deliveretl  from  a  saw  mill  and  piled  upon 
a  platform.  The  deceased  was  at  the  platform  wiMi  a  team  for  the  purpose 
of  taking  away  some  lumber  when  a  train  coming  out  of  a  cutting  frightened 
the  horses,  which  dragged  the  deceased  to  the  main  track  where  V.e  was  killed 
by  tlie  train. 

Held,  tiiat  there  was  no  duty  upon  the  company  co  ring  the  bell  or  sound 
the  whistle  or  to  take  special  precautions  in  approaching  or  passing  the 
siding. 

New  Brunswick  Railway  Co.  v.  Yanwart.— xvii.  35. 

50.  Railwai/  company — Negligence — Accident  to  emjdoyee — Per- 

formance of  duty — Contributory  negligence. 

J,,  a  switcli-tender  of  the  C.  S.  Ry.  Co.,  was  obliged  in  tlie  ordinary 
discharge  of  his  duty  to  cross  a  track  in  the  station  yard  to  get  to  a  switch  and 
he  walked  along  the  ends  of  the  ties  which  projected  some  sixteen  inches 
beyond  the  rails.  While  doing  ho  an  engine  came  behind  him  and  knocked 
him  down  with  his  arm  under  the  wheels  and  it  was  cut  off  near  the  shoulder. 
On  the  trial  of  an  action  igninst  the  company  in  consequence  of  such  injury 
tiie  jui y  found  that  there  wa^,  negligence  in  the  management  of  the  engine  in 
not  ringing  tlie  bell  and  in  going  faster  than  the  law  allowed.  They  also  found 
that  J.  could  not  have  avoided  tliti  accident  by  the  exercise  of  reasonable  care. 

Held,  that  the  Workmen's  Compensation  for  Injuries  Act  of  Ontario, 
4'J  V.  c.  28,  applies  to  the  C.  S.  Ky.  Co.,  notwithstanding  it  has  been  brought 
under  the  operation  of  the  Government  Uailways  Act  of  the  Dominion. 

Held,  aho,  Gwynne  and  Patterson,  J.J  ,  dissenting,  that  there  was  no  such 
negligence  on  J's.  part  as  would  relieve  the  company  from  liability  for  the 
injury  caused  by  improper  conduct  of  their  servants  and  the  judgment  of  the 
court  below  sustaining  a  verdict  for  the  plaintiff  was  ri^ht,  therefore,  and 
should  be  atlirmed. 

The  Canada  Southern  Ry.  Co.  v.  Jackson.— xvii.  31(S. 

51.  E.Kpropriation    for   railway    purposes — Award — Validity   of — 

Kipariau  rights — Obstruction  to  acci's  et  sortie — Right  of 
action. 

See  EXPROPRIATION,  10. 

52.  Municipal  aid  to  railway  company — Debentures  signed  by 

warden  de  facto — 44.-45  V.c.  J,  s.  10  (P.Q.) — Completion  of 
railway — Evidence  of — Onus  probandi  on  defendant. 

A  municipal  corporation,  under  the  authority  of  a  by-law,  issued  and 
handed  to  the  treasurer  of  the  Province  of  Quebec  $50,000  of  its  debentures 


744 
RaUways  and  Railway  Compsinies— Continued. 

lis  a  HubHidy  to  ft  railway  company,  the  sftine  to  bo  paid  over  to  tlie  company 
in  t)ie  ni:inuer  (and  Hubject  to  tliu  naniu  conditions)  in  wlucli  the  Oovurninent 
provincial  subsidy  was  payable  under  4i-45  V.  c.  2,  s.  I'J  (P.Q.)  viz.,  "when  the 
road  was  completed  and  in  ^ood  running  order  to  the  satisfaction  of  the  Lieu- 
tonant-Govcriior  in  Council." 

The  debentures  were  signed  by  S.  M.  who  was  elected  warden  and  took 
and  held  possession  of  the  office  after  the  former  warden  had  verbally  resigned 
the  position. 

In  an  action  brought  by  the  railway  company  to  recover  from  the  trea- 
surer of  the  Province  the  ?E0,000  debenturom  after  the  Government  bonus  had 
been  paid  and  in  which  action  the  municipal  corporation  was  mni-  en  caune  as 
a  co-defendant,  the  provinsial  treasurer  pleaded  by  demurrer  only,  which  was 
overruled,  and  the  County  of  Pontiac  pleaded  general  denial  and  that  the 
debentures  were  illegally  si^jned. 

Held,  Ist.  Atiirming  the  judgment  of  the  court  below,  that  the  debentures 
signed  by  the  Warden  de  facto   were  perfectly  lej^al. 

'2nd.  That  as  the  provincial  treasurer  had  admitted  by  his  pleadings  that 
the  road  had  been  completed  to  the  satisfaction  of  the  Lieutenant-Governor  in 
Council  the  onus  was  on  the  municipal  corporation,  inise  en  cauni',  to  prove  tiiat 
the  Government  had  not  acted  in  conformity  with  the  statute.  Strong,  J  ,  dis- 
senting. 

Corporation  of  the  County  of  Pontiac  y.  Ross.— xvii.  400. 

53.  Damages  caused  by  sparks  from  locomotive — Responsibility  of 

compayiy — R.  S.  C.  c.lOO  s.  27 — ol  V.  c.  20,  s.  JS" — Limita- 
tion of  actions  for  damages. 

Hunning  a  train  too  heavily  laden  on  an  np-j^rade,  when  there  was  a  strong 
wimd,  caused  an  unusual  quantity  of  sparks  to  e.scape  from  the  locomotive, 
whereby  the  respondents'  barn,  situated  in  close  proximity  to  the  railway 
track,  was  act  on  fire  and  destroyed. 

Held,  affirming  the  judgments  of  the  courts  below,  that  there  was  sufficient 
evidence  of  negligence  to  make  the  company  liable  for  the  damage  caused  by 
the  fire. 

Pir  Gwynne,  J.,  that  the  "damage"  referred  to  in  s.  27,  of  c.  lO'J,  R.  S.  C, 
and  s.  287  of  51  V.  c.  2',),  is  "damage"  done  by  the  railway  itself,  and  not  by 
reason  of  the  default  or  neglect  of  the  company  running  the  railway,  or  of  a 
company  having  running  powers  over  it,  and  tiierefore  the  prescription  of  six 
months  referred  to  in  said  sections  is  not  available  in  an  action  like  the  present. 

North  Shore  Ry  Co.  v.  McWillie.— xvii.  .511. 

54.  Railway   com^pany — Expropriation   of  land — Description  in 

map  or  plan  filed — 4-2  V.  c.  9. 

A  company  built  its  line  to  the  termini  mentioned  in  the  charter  and  then 
wished  to  extend  it  less  than  a  mile  in  the  same  direction.  The  time  limited 
for  the  completion  of  the  road  had  not  expired,  but  the  company  had  termin- 
ated the  representation  on  the  board  of  directors  which,  by  statute,  was  to 
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continue  (liirin)^  construction  ivnd  imd  cluinietl  and  obtained  from  the  city  of 
K.  exemption  from  taxation  on  the  ground  of  completion  of  the  roa<l.  To  effect 
the  desired  extension  it  was  souf^ht  to  expropriati)  lauds  whicli  were  not 
marked  or  referred  to  on  tlie  map  or  plan  Hiel  under  the  statute. 

Held,  allirmin^  liie  judgtnent  of  tlie  court  below,  that  the  statutory  pro- 
vieions  that  land  ro(inire(l  for  a  railway  shall  be  indicated  on  a  map  or  plan 
filed  in  the  Department  of  Hailways  before  it  can  bo  expropriated  applies  aa 
well  to  a  deviation  from  the  orit>inal  line  as  to  the  line  itself,  and  the  company, 
haviufi  failed  to  show  any  statutory  authority  therefor,  could  not  take  the  said 
land  against  tlie  owner's  consent. 

Held,  also,  that  the  proposed  extensions  was  not  a  deviation  within  the 
meaninj^  of  the  statute,  42  V.  c.  '.),  b.8,  s-s.  11  (D.). 

J'er  Ritchie,  C.,J.,  Strong,  Fouruier  and  Tasclu'rcau,  JJ.,  that  the  road 
authorized  was  completed  as  shown  by  the  acts  of  the  company,  and  upon  such 
completion  the  compulsory  power  to  exiiropriate  ceased. 

Par  Gwynnc,  ,1.,  that  the  time  liniitoil  by  the  charter  for  the  completion  of 
the  road  not  having;  expired  the  compmiy  could  still  tile  a  map  or  plan  sliowin({ 
the  lands  in  question,  and  acijuire  the  land  under  s.  7,  s-s.  11)  of  the  Act, 
42  V.  c  ".). 

Kingston  and  Pembroke  Ry.  Co.  v.  Murphy. — xvii.  582. 

55,  Railway  hovels — Trust  conveyance — Conxf ruction  of- — Trustees 
—4.J  i(-  U  V.  (P.q.)  c.  49— U  <-<:  io  V.  (P.Q.)  c.  4.J— Privi- 
leged claim — Unpaid  vendor — Immovables  by  destination 
—Arts.  1973, 1990,  1998,  J0U9,  JO  17,  C.  C. 

In  virtue  of  the  provisions  of  a  trust  conveyance,  f;rantin(4  a  first  lien, 
privilege  and  mortj,'ago  upon  the  railway  property,  franchise  and  all  additions 
thereto  of  the  South  Eastern  Haihvay  Company,  and  executed  under  the 
authority  of  43  &  44  V.  (P,Q.)  c.  4<J,  and  44  &  45  V,  (P.Q.)  c  43,  the  trustees  of 
the  bond-holders  took  possession  of  the  railway.  In  actions  brou^'lit  against 
the  trustees  after  they  took  possession,  by  the  appellants  for  the  purchase 
price  of  certain  cars  and  other  rolling  stock  used  for  operating  the  road,  and 
for  work  done  for,  ai.d  materials  delivered  to,  the  company  after  the  execu- 
tion uf  the  deed  of  trust,  but  before  the  trustees  took  possession  of  the 
railway — 

Held,  Ist,  afifirming  the  judgments  of  the  court'  below,  that  the  trustees 
were  not  liable. 

2.  That  the  appellants  lost  their  privilege  of  unpaid  vend  s  of  the  cars  and 
rolling  stock  as  against  the  trustees,  because  such  privilege  cannot  be  exer- 
cised when  moveables  boconie  immoveable  by  destination,  as  was  the  result 
with  regard  to  the  cars  and  rolling  stock  in  this  case,  and  the  immoveable  to 
which  the  moveables  are  attached  is  in  the  possession  of  a  third  party  or  is 
hypothecated.     Art.  2017,  C.  C. 

3.  But  even  considered  as  moveables  such  cars  and  rolling  stock  became 
affected  and  charged  by  virtue  of  the  statute  and  mortgage  made  thereunder. 
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as  security  to  the  boinlhoLiera,  with  right  of  priority  over  all  other  creditors, 
.ncluding  the  privileged  unpaid  vendors. 

Per  Gwynne,  J.,  that  the  appellants  might  be  entitled  to  an  equitable 
decree,  framed  with  due  regard  to  the  other  necessary  appropriations  of  the 
income  in  accordance  with  the  provision  of  the  trust  indenture,  authorizing  the 
payment  by  the  trustees  "  of  all  legal  claims  arising  from  the  operation  of  the 
railway  including  damages  caused  by  accidents  and  all  other  charges,"  but 
such  a  decree  could  not  be  made  in  the  present  action. 

Per  Strong,  J. — Qiuere — Whether  the  principle  as  to  the  applicability  of 
current  earnings  to  current  expenses,  incurred  either  whilst  or  before  a  rail- 
way comes  under  the  control  of  the  court  by  being  placed  at  the  instance  of 
mortgagees  in  the  hands  of  a  receiver  in  preference  to  mortgage  creditors 
whose  security  has  priority  of  date  over  the  obligation  thus  incurred  for  work- 
ing expenses  should  be  adopted  by  courts  in  this  country. 

Wallbridge  y.  Far  well.  \  ...   , 

Ontario  Car  and  Foundry  Co.  v.  Farwell. ) 

56.  Contract  to  build  {government  raihvay — Government  Railway 

Act,  44  V.  c.  25,  s.  109— Con.struction  of  term  "employee" — 
Conditions  precedent  to  exercise  of  compulsoiy  powers  of 
expropriation — Notice  of  action. 

See  EXPROPRIATION,  12. 
NOTICE,   IB. 

57.  Raihvay  cmn2xmy — Station  buildings — Planked  way — Invit- 

ation to  2niblic  to  use — Duty  of  company — Negligence. 

The  approach  to  a  station  of  the  Grand  Trunk  railway  from  the  highway 
was  by  a  planked  walk  crossing  several  tracks,  and  a  train  stopping  at  the 
the  station  sometimes  overlapped  this  walk,  making  it  necessary  to  pass  round 
the  rear  car  to  reach  the  platform.  J.,  intending  to  take  a  train  at  this  station 
before  daylight,  went  along  the  walk  as  his  train  was  coming  in,  and  seeing, 
apparently,  that  it  would  overlap,  started  to  go  round  the  rear,  when  he  was 
struck  by  a  shunting  engine  and  killed.  It  was  the  duty  of  this  shunting 
engine  to  assist  in  moving  the  train  on  a  ferry,  and  it  came  down  the  adjoining 
track  for  that  purpose  before  the  train  had  stopped.  Its  headlight  was  burn- 
ing briglitly,  and  the  bell  was  kept  ringing.  There  was  room  between  the  two 
tracks  for  a  person  to  stand  in  safety.  In  an  action  by  the  widow  of  J.  against 
the  company :  .  ; 

Held,  Fournier  and  Gwynne,  JJ. ,  dissenting,  that  the  company  had 
neglected  no  duty  which  it  owed  to  the  deceased  as  one  of  the  public. 

Held,  per  Strong  and  Patterson,  JJ.,  that  while  the  public  were  invited  to 
use  the  planked  walk  to  reach  the  station,  and  also  to  use  the  company's 
premises,  when  necessary,  to  pass  around  a  train  covering  the  walk,  there  was 
no  implied  guaranty  that  the  traffic  of  the  road  should  not  proceed  in  the 
ordinary  way,  and  the  company  was  under  no  obligation  to  provide  special 
safej^uardu  for  persons  attempting  to  pass  round  a  train  in  motion. 
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Held, iwr  Tascliereau,  J.,  that  the  death  of  the  deceased  was  caused  by  his 
own  net^ligenoe. 

The  decision  of  the  Court  of  Appeal,  16  Ont.  App.  R.  37,  was  affirmed. 
Present:  Strong,  Fournier,  Tasc'-creau,  Gwynne  and  Patterson,  J.T. 

Jones  Y.  The  Grand  Trunk  Railw&y  Company  of  Canada —xviii.  (596. 

58.  Raihray   covv^jaay — Contract   to   carry  'passenger — Special 

contract — Reduced  fare — Notice  of  conditions — Negligence. 

The  plaintiff  purchased  from  an  agent  of  the  defendant  company  at 
Ottawa  wlmt  was  called  a  land  seeker's  ticket,  the  only  kind  of  return  ticket 
issued  on  the  route,  for  a  passage  to  Winnipeg  and  return,  paying  some  thirty 
dollars  less  than  the  single  fare  each  way.  The  ticket  was  not  transferable 
and  had  printed  on  it  a  number  of  conditions,  one  of  which  limited  the  liability 
of  the  company  for  baggage  to  wearing  apparel  not  exceeding  §100  in  value, 
and  another  required  the  signature  of  the  passenger  for  the  purpose  of  identi- 
cation  and  to  prevent  a  transfer.  The  agent  obtained  the  plaintiff's  signature 
to  the  ticket  explaining  that  it  was  for  the  purpose  of  identification,  but  did 
not  read  nor  explain  to  her  any  of  the  conditions,  and  having  sore  eyes  at  the 
time  she  was  unable  to  read  them  herself.  On  the  trip  to  Winnipeg  an  acci- 
dent happened  to  the  train  and  plaintiff's  baggage,  valued  at  over  ?1,000, 
caught  fire  and  was  destroyed.  In  an  action  for  damages  for  such  loss  the 
jury  found  for  the  plaintiff  for  the  amount  of  the  alleged  value  of  the  baggage. 

Held,  reversing  the  judgment  of  the  Cou  t  of  Appeal,  15  Ont.  App.  R.  .S88, 
and  the  Divisional  Court,  14  O.  R.  62.),  Gwynne,  J.,  dissenting,  that  there  was 
sufficient  evidence  that  the  loss  of  the  baggage  was  caused  by  defendants' 
negligence,  and  the  special  conditions  printed  on  the  ticket  not  having  been 
brought  to  the  notice  of  plaintiff  she  was  not  bound  by  them  and  could  recover 
her  loss  from  the  company. 

Present: — Strong,  ^"ournier,  Tascliereau  and  Gwynne,  JJ. 

Bate  Y.  The  Canadian  Pacific  Ry.  Co.— 1  ith  June,  188!).— xviii.  697. 

59.  Expropriation  for  railway — Prospective  capabilities  of  property 

— Value  to  owner — Unity  of  possession — Advantage  accru- 
ing to  paper  town  from  I'ailway. 
.SW  EXPROPRIATION,  13. 

GO.  Damages  to  property  from  works  executed  on  government  rail- 
way— Parol  undertaking  by  officer  of  Crown  to  indenniify 
owners — Effect  of. 

See  CONTRACT,  47. 

61.  Action  against  railway  company — Death  of  employee — Injuries 
received  in  service  of — Right  of  action — Prescription. 

See  ACTION,  8. 

PRESCRIPTION,  20.  _:^..:.. 
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62.  Construction   of  railway  —  Tender — Contract  —  Mutuality — 

Action  on  bond. 
•      '.  .Sec  CONTRACT,  49. 

63.  Railway  Co. — Injury  to  property  by — Question  of   fact — By 

whom  work  complained  of  was  done. 

See  EVIDENCE,  55. 

64.  Expropriation   for   railway  purposes — Award — Action   to   set 

aside — Lands  injuriously  affected — R.  S.  Q.  Art.  5164,  ss.  12, 
16,  17,  18,  24—43  &  44  V.  c.  43  (P.Q.). 

See  ARBITRATION  AND  AWARD,  25. 

65.  Government   railways — Negligence   of   servants   of   Crown  — 

Liability  for — Construction  of  statute — 44  V.  c.  25 — R.  S.  C. 
c.  38— 50  &  51  V.  c.  16. 

.SV'  GROWN,  27. 

STATUTE,  15.    "  ■ 

66.  Raihvay  Co. — Negligence— Construction  of  road — iTnpairing 

usefulness  of  liighioay. 

A  railway  oompkiiy  has  no  authoriiy  to  build  its  road  so  that  part  of  its 
road-bed  shall  be  some  distance  below  the  level  of  the  highway  unless  upon 
the  express  condition  that  the  hif»hway  shall  be  restored  so  as  not  to  impair  its 
usefulness,  and  the  company  so  constructing  its  road  and  any  other  company 
operating  it  is  liable  for  injuries  resulting  from  the  dangerous  condition  of  the 
highway  to  persons  lawfully  using  it. 

A  company  which  has  not  complied  with  the  statutory  condition  of  ring- 
ing a  bell  when  approaching  a  crossing  is  liable  for  injuries  resulting  from  a 
horse  taking  fright  at  the  approach  of  a  train  and  throwing  the  occupants  of 
the  carriage  over  the  dangerous  part  of  the  highway  on  to  the  track  though 
there  was  no  contact  between  the  engine  and  the  carriage.  Grand  Trunk 
Railway  Compaiii/  v.  Roseiiherrjer,  9  Can.  S.  C.  R.  311,  followed. 

G.  T.  R  Co.  Y.  Sibbald  ;  G.  T.  R.  Co.  y.  Tremayne.— xx.  259. 

67.  Free  railway  tickets — Dominion  Controverted  Elections  Act — 

Corrupt  practices. 

.See  ELECTION,  44.  '  , 

68.  Government  raihvay — -^  V.  c.  8,  construction  of — Damage  to 

fairm  from  overfiow   of  ivater  —  Negligence  —  Boutulary 
ditches — Maintenance  of , 

Held,  affirming  the  judgment  of  the  I'^xchequer  Court,  that  under  43  V.  c.  8, 
coutirming  the  agreement  of  sale  by  the  Grand  Trunk  Railway  Company  to 
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the  Crown  of  the  purchase  of  the  Riviire  du  Loup  branoli  of  their  railway,  the 
Crown  cannot  be  held  liable  for  diimp-es  caused  from  the  accumulation  of 
surface  water  to  land  crossed  by  the  railway  since  1879  unless  it  is  caused  by 
acts  or  omissions  of  the  Crown's  servants,  and  as  the  damajjea  in  the  present 
case  appear,  by  the  evidence  relied  on,  to  have  been  caused  throuj^h  the  non- 
maintenance  of  the  boundary  ditches  of  claimant's  farm,  which  the  Crown  is 
under  no  obligation  to  repair  or  keep  open,  the  appellant's  claim  for  damages 
must  be  dismissed.  , 

Morln  V.  The  Queen.— xx.  515. 

69.  Railway  Companies — As  carriers  of  passengers — Measure  of 

ohligation  as  to  latent  defects — Arts.  1053, 1675,  G.  C,  (P.  Q.). 

Held,  reversing  the  judgments  of  the  Superior  Court  and  Court  of  Queen's 
Bench  for  (L.  C),  that  where  the  breaking  of  a  rail  is  shown  to  be  due  to  the 
severity  of  the  climate  and  the  suddenly  great  variation  of  the  degrees  of  tem- 
perature, and  not  to  any  want  of  care  or  skill  upon  the  part  of  the  railway 
company  in  the  selection,  testing,  laying  and  use  of  such  rail,  the  company  is 
not  liabk  in  damages  to  a  passenj  9r  injured  by  the  derailment  of  a  train 
through  hhe  breaking  of  such  rail.  Fournier,  J.,  dissenting,  on  the  ground 
that  as  the  accident  was  caused  by  a  latent  defect  in  the  rail  in  use,  the  com- 
pany was  responsible. 

Present. — Ritchie,  C.J.,  and  Strong,  Fournier,  Taschereau  and  Gwynne, 
JJ. 
The  Canadian  Pacific  Ry.Co.  y.  Chalifoux.— 24  C.  L.  J.  501.— 14th  June,  1888. 

70.  Expropriation  of  land  for  railway  purposes — Value  of  land  for 

railway  purposes — Damages  resulting  from  want  of  crossing. 
See  EXPROPRIATION,  17. 

71.  Expropriation  of  land  for  railway  purposes — Refusal  of  Appel- 

late Court  to  interfere  with  finding  of  judge  of  Exchequer 
Court  as  to  amount  of  compensation. 

See  EXPROPRIATION,  18. 

72.  Mart  gage  of  railway  bonds  as  security  for  advances — Second 

mortgagee — Purchase  by — Trust — Hypothecation  of  bonds 
to  bank. 

W.  having  agreed  to  advance  money  to  a  Railway  Co.  for  completion  of 
its  road  an  agreement  was  executed  by  which,  after  a  recital  that  W.  had  so 
agreed  and  that  a  bank  had  undertaken  to  discount  W's.  notes  indorsed  by  E. 
to  enable  W.  to  procure  the  money  to  be  advanced,  the  Railway  Co.  appointed 
said  bank  its  attorney  irrevocable,  in  case  the  company  should  fail  to  repay  the 
advances  as  agreed,  to  receive  the  bonds  of  the  company  (on  which  W.  held 
security)  from  a  trust  company,  with  which  they  were  deposited  and  sell  the 
same  to  the  best  advantage  applying  the  proceeds  as  set  out  in  the  agreement. 
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The  railway  company  did  not  repay  W.  as  agreed  and  the  bank  obtained 
the  bonds  from  the  trust  company  and  having  threatened  to  sell  the  same,  tlie 
company,  by  its  manager,  wrote  to  E.  i&  VV.  a  letter  requesting  that  the  sale 
be  not  carried  out,  but  that  the  bank  should  substitute  E.  &  W.  as  the 
attorney  irrevocable  of  the  company  for  such  sale,  under  a  provision  in  the 
aforesaid  agreement,  and  if  thai  were  done  the  company  agreed  that  E.  &  W. 
should  have  the  sole  and  absolute  right  to  sell  the  bonds  for  the  price  and  in 
tlie  manner  they  should  deem  best  in  the  interest  of  all  concerned  and  apply 
the  proceeds  in  a  specified  manner,  and  also  agreed  to  do  certain  other  things 
to  further  secure  the  repayment  of  the  monies  advanced,  E.  &  W.  agreed  to 
this  and  extended  the  time  for  payment  of  their  claims  and  made  further 
advances  and,  as  the  last  mentioned  agreement  authorized,  they  re-hypoihe- 
cated  the  t.inds  to  the  bank  on  certain  terms. 

At  the  expiration  of  the  extended  time  the  railway  company  again  made 
default  in  payment  and  notice  was  given  them  by  the  bank  that  the  bonds 
would  be  sold  unless  the  debt  was  paid  on  a  certain  day  named  ;  the  company 
then  brought  an  action  to  have  audi  sale  restrained. 

Held,  affirming  the  decision  of  the  Supreme  Court  of  Nova  Scotia,  that  the 
bank  and  E.  <fe  W.  were  respectively  first  and  second  incumbrancers  of  the 
bonds,  being  to  all  intents  and  purposes  mortgagees,  and  not  trustees  of  the 
company  in  respect  thereof,  and  there  was  no  rule  of  equity  forbidding  the 
bank  to  sell  or  E.  &  W.  to  purchase  under  that  sale. 

Held,  further,  that  if  E.  &  W.  should  purchase  at  such  sale,  they  would 
become  absolute  holders  of  the  bonds  and  not  liable  to  be  redeemed  by  the 
company. 

Held,  also,  that  the  dealing  by  the  bank  with  the  bonds  was  authorized  by 
the  Banking  Act. 

Nova  Scotia  Central  Railway  Co.  v.  Halifax  Banking  Co.— 13th  Dec.  1892. 

— xxi.  530. 

73.  Railway  company,  bonus  to — Condition  in  bond  for  repayment 

of  bonus  in  event  of  company  ceasing  to  be  an  independent 
company — Breach.  •      * 

See  BOND,  9. 

» 

74.  Assessment  of  railway  company — Statutory  form — Departure 

from  by  general  superintendent — 53  V.  c.  27,  s.  125  (N.B.). 
See  ASSESSMENT  AND  TAXES,  26. 

Ratification — Of  forgerj'',  can  be  none. 
S«e  FORGERY,  3. 

Reasonable  and  Probable  Cause. 

See  CAPIAS. 

INSOLVENCY,  9. 
LICENSE,  6. 
MALICIOUS  ARREST. 
MALICIOUS  PROSECUTION. 
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Rectory  Lands— C/iitrc/t   lands — Rector  (lud  ward  ens — Rectory 
endowmentfi — Rectory  lands — 29-30  V.  c.  16 — Construction. 

Held,  affirming;  the  judgment  of  the  courts  below,  that  the  lands  in  ques- 
tion in  this  case  were  rectory  lands  within  the  meaning  of  the  Act,  2!)  &  30  V. 
c.  iO,  entitled  "  An  Act  to  provide  for  the  sale  of  rectory  lands  in  this 
Province." 

Held,  also,  that  the  lands  were  held  by  the  rector  of  the  Church  of  St. 
James,  in  the  city  of  Toronto,  as  a  corporation  Hole  for  his  own  use,  and  not 
in  trust  for  the  veatry  and  church  wardens  or  parishioners  of  the  rectory  or 
parish  of  St.  James,  and  such  vestry  and  churchwardens  had  therefore  no 
locus  standi  in  eurid  with  respect  to  said  lands . 

Du  Moulin  V.  Langtry.— xiii.  258. 
[In  this  case  the  Judicial  Committee  of  the  P.  C.  refused  leave  to  appeal. 
Held,  that  "  where  the  determination  of  a  case  will  not  be  decisive  of  any 
general  principle  of  law,  the  Judicial  Committee  will  not  give  leave  to  appeal 
from  a  unanimous  judgment  of  the  court  below,  on  the  ground  that  the  ques- 
tions involved  are  either  of  great  importance  to  tlie  parties,  or  calculated  to 
attract  public  attention,  57  L.  T.  (N.  S.)  17] . 

Registration — Agreement  that  mortgage  should  have  priority. 
See  MORTGAGE,  1. 

2.  Deed  creating  easement — Sliould  be  registered  under  Rev.  Stats. 

(N.  S.),  4th  series,  c.  79,  ss.  9  &  19 — Defeated  by  registra- 
tion of  subsequent  conveyance  without  notice. 
See  TRESPASS,  0. 

3.  Purchase  for  vahie  without  notice. 

See  MORTGAGE,  9. 

4.  Bar  of  dower  in  mortgage  duly  registered — Non-registration  of 

prior  mortgage  in  which  dower  not  barred — Sale  of  lands 
under  registered  mortgage — Claim  of  wife  to  share  of  pro- 
ct;eds  in  priority  to  first  mortgagee. 

See  MORTGAGE,  29. 

5.  Conventional   subrogation — Art.  1155,  s.  2,  C.  C. — Erroneous 

noting  of  deed  by  registrar.  ■        ■    - 

See  SUBROGATION. 

6.  Of  transfer  of  locatee's  rights — Waiver  by  Crown  of  pei'form- 

ance  of  settlement  duties— 23  V.  c.  2,  ss.  18  &  20  (Q.)— 32  Y. 
c.  11,  s.  13  (Q.)— 36  V.  c.  8  (Q.).     ,     , 

See  CROWN  LANDS,  1.  ,.;". 
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7.  Of  donation  Inter  viuos — \eglect  to  r^^jrister — Art.  S06,  C.  C, 

forfeiture  under,  applicable  only  to  gratuitous  donations. 

See  DONXtION,  2.  .l.,.'.v  -^     ' 

8.  Registry  Act — R.  S.  N.  S.  5th  ser,  c.  8 J/.,  a.  "21 — Registered  judg- 

ment— Priority — Mortgage — Rectification  of  mistake. 

By  B.  8.  N.  H.  5th  ser.  c.  Si,  a.  21,  a  registered  judgment  binds  the  lands 
of  the  judgment  debtor,  whether  acquired  before  or  after  such  registry,  as 
effectually  as  a  mortgage ;  and  deeds  or  mortgages  of  such  lands,  duly  executed 
but  not  registered,  are  void  against  the  judgment  creditor  who  first  registers 
his  judgment. 

A  mortgage  of  land  was  made,  by  mistake  and  inadvertence,  for  one-sixth 
of  the  mortgagor's  interest  instead  of  the  whole.  The  mortgage  was  fore- 
closed and  the  land  sold.  Before  the  foreclosure  judgment  was  registered 
against  the  mortgagor  and  two  years  after  -an  execution  was  issued  and  an 
attempt  made  to  levy  on  the  five-sixths  of  the  land  not  included  in  said 
mortgage.  In  an  action  for  rectification  of  the  mortgage  and  an  injunction  to 
restrain  the  judgment  creditor  from  so  levying — 

Held,  affirming  the  judgment  of  the  court  below.  Strong  and  Patterson, 
JJ.,  dissenting,  that  the  agreement  to  give  a  mortgage  of  the  five-sixths  of  the 
said  land  was  void  as  against  the  judgment  of  the  creditor.  Grindleij  v.  Blaikie, 
IK  A .  S.  Eep.  27,  approved  and  followed. 

Miller  y.  Duggan.— xxi.  33. 

9.  Agreement   to   pledge   railway  property  for   disbursements — 

Void  as  against  creditors  for  non-registration — Arts.  1977, 
2015  &  2094,  C.C. 

See  PLEDGE,  5. 

Release — Joint  tort-feasors — Discharge  of  one — Effect  of. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

2.    Of  debt — Assignment  in  trust  for  creditors — Authority  to  sign 

for  creditor — Ratitication — Estoppel. 

See  ASSIGNMENT,  14.  '    "'  "'  ,'"'    ,• 

■''■■  ',>■;    ''    ' 
Remoteness — Devise  void  for.  jv-i*  i    .  •  -  - 

See  WILL,  I.  ,  .  .f,;    •' 

Renunciation — To  the  community. 

•    See  OPPOSITION. 

Replevin — Contract  not  to  distrain. 

See  DISTRESS,  1.  '  -c.fv-r    ■ 
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2.  Possession  as  against  xvrong-floer — Mixture  of  logs. 

L.  et  al.,  claiming  certain  lands  in  the  township  of  Horton  under  a  paper 
title,  built  a  barn  and  camp  in  1875,  commenced  and  continued  logginf^  all  that 
winter  and  in  subsequent  years.  In  1877  McD.,  setting  up  a  title  under 
certain  proceedings,  adopted  at  a  meeting  of  the  inhabitants  of  the  township 
in  1847,  held  for  tlie  purpose  of  making  provision  for  the  poor,  by  which 
certain  commissioners  were  authorized  to  sell  vacant  lands,  entered  upon  and 
cut  on  the  Innds  in  question  some  500  trees,  which  he  put  on  the  ice  outside 
and  inside  L.  et  al.'s  boom,  mixing  them  with  some  900  logs  already  in  said 
boom  and  cut  by  L.  et  al.,  in  such  a  way  that  they  could  not  be  distinguished. 
MoD.  then  claimed  the  whole  as  his  own,  and  resisted  L.  et  al.'s  attempt  to 
remove  them.  Action  of  replevin  brought  by  L.  et  al.  for  1,440  logs  cut  on 
said  lands. 

Held,  that  L.  et  al.'s  possession  of  the  lands  in  question  was  sufficient  to 
entitle  them  to  recover,  in  the  present  action  against  McD.,  who  was  a  wrong- 
doer, all  the  logs  cut  on  the  lands. 

Per  Strong,  J.— When  one  party  wrongfully  intermingles  his  logs  with 
those  of  another,  all  the  party  whose  logs  are  intermingled  can  require  is,  that 
he  should  be  permitted  to  take  from  the  whole  an  equivalent  in  number  and 
quality  for  those  which  he  originally  possessed. 

McDonald  v.  Lane.— vii.  4G2. 

3.  Possession  by  Sheriff  under  writ  of. 

See  GONrEACT,  14. 

4.  Bill  of  lading — Assignment  of — Property  in  goods  under — Stop- 

page in  transitu. 

See  BILL  OF  LADING,  3. 

5.  Married  woman — Property  given  to,  by  husband — Execution 

against  husband — Justification  by  sheriff — Married  Woman'a 
Property  Act,  R.  S.  (N.S.)  5th  series,  c.  74. 
See  SHERIFF,  12. 

Representation — Marine  insurance — Promissory  representation — 
"  Would  tow  up  and  back." 

S«  INSURANCE,  MARINE,  31. 

Requete  Civile. 

See  OPPOSITION,  2.  .,  .       ,   :    .   --fiWj  .    t  .-'-.-' 

SHERIFF,  5.  .    1  ,. 

Rescission — Bill  for,  on  ground  of  fraud. 
See  BALE  OF  LANDS,  6. 

2.   Of  contract.  .  '  T 

_  _,        ■  -   -        See  CONTF  '  OT,  23. 

CA8.  mo.  — 48  
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Res  inter  alios  acta — Judgment  against  original  vendor  in  hypo- 
theca;  y  action  against  sub-purchasers. 

See  BALE  OF  LANDS,  'J.  ..    .>.j. 

Res  Judicata— Sale  d  rhd^i — Term  within  which  to  exei'cise 
right — Action  brought  before  time  to  exercise  right  arrived 
— Not  res  judicata. 

See  SALE  OF  LANDS,  21.  :  ..l'  '  .  . 

2.  Judgment  setting  aside  intervention  to  seizure  of  bank  shares 

—Substitution— Art.  1241,  C.  C. 
See  JUDGMENT,  11. 

3.  Condition  of  contract — Can-iage  l)y  railway — Non-performance 

— Demurrer — Acquiescence  in  judgment  on. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

4.  Judgment  in  former  suit — How  far  binding  on  Dominion 

Government. 

Per  Gwynne,  J. — There  is  no  sound  reason  why  the  Government  of  the 
Dominion  should  not  be  bound  by  the  judgment  of  a  court  of  justice  in  a  suit 
to  which  the  Attorney-General,  as  representing  the  Government,  was  a  party 
defendant,  equally  as  any  individual  would  be,  if  the  relief  prayed  by  the 
information  is  sought  in  the  same  interest  and  upon  the  same  grounds  as  were 
adjudicated  upon  by  the  judginent  in  the  former  suit. 

Fonseca  v.  Attorney-General  of  Canada.— xvii.  012. 
See  LETTERS  PATENT,  2. 

5.  Assignment  of  chose   in   action — Practice — Parties  to  suit — 

Judgment  on  demurrer. 

See  PRACTICE,  25.  ,      , 

6.  Court  equally  divided — Effect  of  judgment. 

When  the  Supreme  Court  of  Canada  in  a  case  in  appeal  is  equally  divided 

so  that  the  decision  appealed  against  stands  unreversed  the  result  of  the  case 

in  the  Supreme  Court  affects  the  parties  to  the  litigation  only,  and  the  court 

when  a  similar  case  is  brought  before  it  is  not  bound  by  the  result  of  the 

previous  case. 

Btanstead  Election  Case,  (Rider  V.  Snow).— XX.  12, 

7.  Action  en  reprise  d'instance  by  legatee — Contestation  of  will 

— Invalidity  of  will — Res  judicata — Art.  439,  C.  C.  P. — 
.  Final  judgment— R.  S.  C.  c.  135,  ss.  2,  24  and  28. 

See  JURISDICTION,  104.  -         • 


'.•;-5.  ■?■;'-■ 
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Residuary  Personal  Estate— 

See  WILL,  (1. 

Respondeat  Superior —  .J 

See  ASSESSMENT,  8 

Retraxit— 

Sec  PRACTICE,  10.  .  .   -•  . 

Returning  Officer — Neglect  of  duty — Effect  of. 

.See  ELECTION,  12. 

Revendication — Of  bonds  deposited  as  collateral  security. 
Set'  BONDS. 

2.  Of  goods. 

See  DAMAGES.  30.  "  •     i      '     • 

1,1;  '■■.'(.      ,  I  ■ 

3.  30  V.  c.  81  (P.Q.) — Booms — ProprieUtry  rights — Re2)levin — 

( Re-vendication) — Estoirpcl  by  condxui. 

O'S.  claiiniiij?  to  be  the  legal  depositary,  and  T.  McG.  claiming  to  be 
usufructuary  under  3G  V.  c.  81  (P.Q.),  of  certain  booms,  chains,  and  anchors 
in  the  Nicolet  river,  which  G.  B.,  being  in  possession  of  for  several  years 
under  certain  deeds  and  agreements  from  T.  McG.,  had  stored  in  a  shed  for  the 
winter,  brought  an  action  en  revendication  to  i-eplevy  the  same  and  for  $5,000 
damages. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  that  O'S.  and  T.  McG.  were  not  entitled  to  the  posses- 
sion as  alleged,  and  that  they  were  precluded  by  their  conduct  and  acquiescence 
from  disturbing  G.  B.'s  possesBion.  Ball  v.  McCaffrey,  20  Can.  S.  C.  R.  317, 
approved. 

O'Shaugneasy  v.  Ball.— xxi.  415. 

Revenue — 

See  CUSTOMS  DUTIES.  ' 

CONSTITUTIONAL  LAW. 

Review,  Court  of,  P.  Q. — No  appeal  to  Supreme  Court  from  judg- 
mcL*"  of.  ' 

See  JURISDICTION,  12. 
[But  «ee  now  S.  C.  Act,  1891,  c.  25,  s.  3.] 

2.    New  trial  ordered  by,  in  case  tried  in  a  rural  district — 34  V. 
c.  4,  s.  10,  and  35  V.  c.  6,  s.  13  (P.Q.).    , 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  14. 

Right  of  Way — Public — Extinguished  by  necessary  implication. 
See  ACCRETION,  1. 
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Right  of  VJ&y— Continued. 

3.    Possessory  action — Plea  of  having  exercised  right  of  way  for 
many  years. 

See  POSSESSORY  ACTION. 

Riparian  Proprietors— Rights  of,  as  to  fishing. 

See  PETITION  OF  RIGHT,  4. 
FISHERIES,  3. 

2.  Navigable  river — Access  to,  by  riparian  owner — Right  of — 

Jiailway  cnmjxtny  responsible  for  obstruction — Damages — 
Remedy  by  action  at  law — When  allowed — 4<^  tO  4-^  V. 
(P.Q.)  c.  4o',  s.  7,  s-88.  3  tf-  5. 

Held,  reversing  the  judgment  of  the  court  below,  Taschereau,  J.,  diasent- 
ing,  tliat  a  riparian  owner  on  a  navigable  river  is  entitled  to  damages  against 
a  railway  company,  although  no  land  is  taken  from  him,  for  the  obstruction 
and  interrupted  access  between  his  property  and  the  navigable  waters  of  the 
river,  viz.,  for  the  injury  and  diminution  in  value  thereby  occasioned  to  his 
property. 

2.  That  the  railway  company,  in  the  present  case,  not  having  complied 
with  the  provisions  of  43  X'  44  V.  (P.Q.)  c.  43,  s.  7,  s-ss.  3  &  6,  the  appellant's 
remedy  by  action  at  law  was  adminsible. 

Pion  v.  North  Shore  Ry.  Co.— xiv.  677. 

[In  this  case  the  Judicial  Committee  affirmed  ti)e  judgment  of  the 
Supreme  Court.  See  14  App.  Cases,  G12.  At  p.  614,  it  is  stated  that  Mr. 
Justice  Strong  dissented  from  the  judgment  of  the  court.  This  is  an  error: 
Mr.  Justice  Strong  concurred  with  the  majority  of  the  court  in  allowing  the 
appeal]. 

See.  Bigaoitette  V.  North  Shore  Ry.  Co. — xvii.  363, 

EXPROPRIATION,  10.  ■  » 

'  'It  '    " 

3.  Expropriation  for  i-ailway  purposes — Navigable  river — Right 

of  acch  et  sortie  by  riparian  proprietor. 
See  EXPROPRIATION,  10. 

4.  Damage  to  land  by  construction  of  dam — Servitude — Arts.  503, 

549,  2193,  C.  C. — C.  S.  L.  G.  c.  61 — Improvement  of  water 

courses. 

Where  a  proprietor,  for  the  purpose  of  improving  the  value  of  a  water 
power,  has  built  a  dam  over  a  water  course  running  through  his  property  and 
has  not  constructed  any  mill  or  manufactory  in  connection  with  the  dam,  he 
cannot,  in  an  action  of  damages  brought  by  a  riparian  proprietor  whose  land 
has  been  overflowed  by  reason  of  the  construction  of  the  dam,  justify,  under 
the  provisions  of  c.  51,  C.  S.  L.  C.  Nor  can  he  acquire  by  prescription  a  right 
to  maintain  the  dam  in  question ;  Arts.  503,  549,  C.  C;  nor  can  he  claim 
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Riparian  Proprietors— (^ontimuil. 

titlo  by  posseBsion  to  the  land  overflowed  without  proving  the  requirements  of 
Art  21'J3,  C.  C. 

Jones  '.  Flther.— xvii.  515. 

5.    Land  ordinance,  ISOo — Grant  of  water  under — R'mid  to  ex- 

vliislrc  use  of  stream — Unoccupied  water — Proof  of  notice 

of  ((pplutition  for  f/rant. 

The  British  Columbia  Land  Ordinance,  18C5,  oontains  the  following 
provisions : — 

44.  "  Every  person  lawfully  occupying  and  hnnd  tide  cultivating  lands 
may  divert  any  unoccupied  water  from  the  natural  channel  of  any  stream, 
lake,  or  river  adjacent  to  or  passing  through  such  land,  for  agricultural  and 
otlier  purposes,  upon  obtaining  the  written  authority  of  the  stipendiary 
magistrate  of  the  district  for  tiie  purpose,  and  recording  the  same  with  him, 
after  dun  notice,  as  liereinafter  mentioned,  specifying  the  name  of  the  appli- 
cant, the  quantity  sought  to  be  diverted,  the  place  of  diversion,  the  object 
tliereof,  and  all  such  other  particulars  as  such  magistrate  may  require." 

45.  "  Previous  to  such  authority  being  given,  the  applicant  shall  post  up 
in  a  conspicuous  place  on  each  person's  hind  through  which  it  is  proposed  that 
the  water  should  pass,  and  on  the  District  court  house,  notices  in  writing, 
stilting  his  intention  to  enter  sucn  land,  and  through  and  over  the  same  to  take 
and  carry  sucli  water  specifying  all  particulars  relating  thereto,  including 
direction,  quantity,  purpose  and  term." 

In  an  action  by  a  grantee  of  water  under  this  ordinance  for  interference 
witli  the  use  of  the  same. 

Held,  affirming  tlie  judgment  of  the  court  below,  that  the  ordinance  was 
not  passed  for  the  benefit  of  riparian  owners  only,  but  any  cultivator  of  land 
could  obtain  a  grant  of  water  thereunder. 

Held,  further,  that  the  water  of  a  stream,  etc.,  may  be  unoccupied  under 
the  ordinance  even  though  there  may  be  a  riparian  proprietor  upon  a  part  of 
it. 

Hold,  also,  Ritchie,  C.J.,  and  Strong,  J.,  dissenting,  that  the  provisions  of 
8.  45  are  merely  directory  but  if  imperative  a  grantee  of  water  under  the 
ordinance  who  has  used  the  water  granted  to  him  for  several  years  would  not 
be  i-equired,  in  an  action  for  damages  caused  by  interference  with  such  user, 
to  prove  that  he  gave  the  notices  required  by  that  section  as  it  would  be  pre- 
sumed that  the  same  were  given  before  recording  the  grant. 

Held,  pt-r  Ritchie,  C.J.,  and  Strong,  J.,  that  the  water  records  in  evidence 

were  imperfect  and  the  grant  to  plaintiff  was  not  proved  thereby  ;  that  having 

failed  to  prove  authority  from  the  magistrate  to  direct  the  water  his  riparian 

rights  either  at  common  law  or  under  the  ordinance  were  not  established  and 

the  action  failed. 

Hartley  y.  Carson— xx.  634. 

[Leave  to  appeal  in  this  case  was  granted  by  the  Judicial  Committee  of  the 
Privy  Council,  but  the  appeal  was  dismissed  without  consideration  of  the 
merits  of  the  case  on  it  appearing  that  the  appellant  Clark  had  parted  with  his 
interest  in  the  property.] 
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Rivers — Obstruction  in  navigable. 

*•  '^ '"'•■'•'  •■  '  ;      See  LEGISLATURE,  8.  ■      -"- ■■ 

"      '    '  '   ''    '.  NAVIGATION.  .  ,-        ,  .  .        •    • 

KIPARIAN  PROPRIETORS,  2. 

Road — Road  under  control  of  The  Quebec  North  Shore  Turnpike 

■    *"     Road  trustees — Petitory  action  by  trustees — No  title  to  sup- 

■    port — No  possession  by  trustees  except  of  ground  actuidly 

used  by  public — Semble,  the  property  in  such  roads  vested 

in   the   Crown  —  Power  'O  widen  by  expropriation — 36 

Geo.  III.  c.  9—4  V.  c.  17—18  V.  c.  100,  s.  P  (Q.). 

The  appellants,  as  owners  in  trust  and  administrators  of  a  certain  turn- 
pike road,  extending  from  the  city  of  Quebec  to  a  place  called  Saut-a-la-Puce, 
instituted  the  present  suit  against  the  respondent  to  rectify  an  encroachment 
upon  the  said  road.  They  alleged  in  their  declaration  :  "  That  in  the  month 
of  June,  1880,  or  abi)Ut  that  time,  the  defendant  illegally  and  without  any 
right  whatsoever,  unjustly  took  possession  of  a  part  of  tlie  property  belon;;ing 
to  plaintiffs,  to  wit :  of  a  part  of  the  aforesaid  road,  hereinabove  described, 
being  about  20  feet  front  by  5  feet  in  depth  of  the  said  road,  situate  in  the  said 
parish  of  Gh&teau  Richer  on  the  north  side  of  said  road,  opposite  a  lot  of  land 
belonging  to  and  possessed  by  the  defendant.  .  .  Tiiat  the  said  defendant, 
after  having  thus  illegally,  knowingly  and  without  any  right,  taken  possession 
of  the  said  piece  of  land,  dug  deeply  in  and  under  ,;lie  said  road  and  erected 
and  built  on  the  said  piece  of  laud  a  building  or  cellar,  and  committed  other 
acts  and  encroachments,  which  he  had  no  right  to  commit,  thereby  decreasing 
the  legal  width  of  the  road  by  at  least  5  feet." 

The  delay  for  bringing  an  action  endhwUtion  being  expired,  the  appellanta 
by  their  conclusions  asked  to  be  declared  proprietors  in  possession  of  said  road 
and  to  have  the  said  building  or  cellar  removed  in  the  ordinary  course  of 
law. 

To  this  action  the  respondent  pleaded  (1)  the  general  issue,  and  (2) 
specially  by  a  peremptory  e.Kception  that  the  part  of  the  said  road  which  ran 
through  his  land  was  a  portion  of  said  land ;  that  he  acquired  said  land  at 
sheriff's  sale  ;  that  he  was  owner  of  the  land  on  each  side  of  the  road,  which 
in  the  said  place  was  bounded  on  the  north  by  a  ditch  and  on  the  south  by  a 
iance,  and  that  the  building  of  the  said  cellar  in  no  way  encroached  upon  tlie 

,       road  in  question. 

' '  The  road  was  put  under  the  control  of  the  appellants  by  the  lOth  V.  c.  235, 

s.  5,  8-s.  9,  in  1853.  The  width  of  main  roads  or  the  King's  Highways  was 
regulated  then  by  the  36  Geo.  Hi.  c.  9,  s.  2 :  "  And  be  it  further  enacted,  by 
the  authority  aforesaid,  that  the  King's  Highways  shall  be  thirty  feet  wide 

,  between  two  ditches,  each  of  three  feet  wide,  and  of  sufficient  depth  to  drain 
off  the  water,  and  where  the  said  highways  are  not  already  thirty  feet  wide, 
[French  measure— equal  to  thirty-one  feet  ten  and  one-half  inches  English]  — 
the  Grand  Voyer,  if  he  shall  think  it  necessary  and  practicable,  shall  cause 
them  to  be  widened  by  the  person  bound  to  repair  the  same." 
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Road — Continued. 

The  statute  which  created  the  trust,  ordinance  4  V.  o.  17,  s.  3,  vested  the 
trustees  with  all  the  powers  which  were  vested  in  the  Grand  Voyers  or  the 
municipal  councils  by  36  Geo.  III.  o.  9,  and  by  ordinance,  4  V.  c,  4,  ss.  37  and 
45 ;  8  V.  c.  40,  ss.  28  and  30 ;  10  &  11  V.  c.  7,  ss.  33  and  39. 

And  it  ordered  and  enacted  that  the  said  trustees,  in  the  manner  which 
they  deem  fit,  might  cause  the  said  roads  and  each  of  them,  and  the  bridges 
thereupon,  to  be  improved  and  widened,  repaired  and  made  anew,  and  might, 
for  the  purposes  aforesaid,  or  any  of  them,  by  themselves,  their  agents  and 
servants,  go  into  and  enter  upon,  and  take  any  land  or  real  property. 

In  support  of  their  pretension  that  the  road  should  be  thirty-six  feet  wide 
(French  measure)  the  ditches  forming  part  of  the  road,  the  appellants  cited 
41st  8.  of  18  V.  c.  100  (Q.),  which  amended  the  existing  law  as  to  the  width  of 
highways :  "  No  front  road  hereafter  to  be  opened  shall  be  less  than  thirty-six 
feet  (French  measure)  in  width,"  and  argued  that  this  Act  must  have  been 
based  on  the  general  custom  which  had  existed  up  to  that  time  of  making  all 
front  roads  thirty-six  feet  wide  (French  measure.)        -'        • 

In  18.54  the  appellants  macadamized  the  road  in  question  and  made  the 
ditch  on  the  north  side  of  the  road,  thereby  fixing,  themselves,  the  limit  of  the 
road ;  and  the  evidence  showed  they  placed  it  there  because  there  is  on  the 
north  side  of  the  road  a  hill  which  terminates  at  the  ditch,  and  at  the  distance 
of  one  foot,  and  one  foot  nine  inches  from  the  edge  of  the  ditch,  in  front  of  the 
cellar,  the  ground  is  four  feet  some  inches  higher  than  the  level  of  the  road, 
therefore  it  was  not  possible  to  pass  there,  or  to  make  a  ditch  to  drain 
the  road. 

The  appellants  made  the  ditch  at  the  foot  of  the  hill,  the  only  place  where 
it  was  practicable  to  make  it ;  and  they  thereby  left  beyond  the  ditch  and  con- 
sequently beyond  the  road  the  ground  they  claimed  as  forming  part  of  the 
road.  The  scuth  side  of  the  road  was  bounded  by  a  fence,  and  between  the 
fence  and  tiie  north-east  side  of  the  ditch  there  was  a  width  of  thirty  fef.t,  and 
from  tlie  edge  of  the  north-east  side  of  the  ditch  to  that  of  the  corner  of  the 
cellar,  there  was  a  width  of  one  foot  nine  inches ;  at  the  south  corner  tlie  width 
was  nine  inches  less. 

The  appellants'  action  was  maintained  in  the  Superior  Court  by  Mr. 
Justice  Casault. 

Respondent  having  carried  the  case  to  the  Court  of  Queen's  Bench,  three 
of  the  honorable  judges,  Dorion,  C.J.,  and  Jtonk  and  Tessier,  JJ.,  reversed  the 
judgment  of  the  Superior  Court,  Cross  and  Baby,  JJ.,  dissenting.  (Tlie  judg- 
ment of  Dorion,  C.J.,  will  be  found  reported  in  3  Dorion's  Q.  B.  R.  G5.) 

The  appellants  appealed  to  the  Supreme  Court  of  Canada  and  chiimed 
that  the  said  judgment  of  the  Court  of  Queen's  Bench  should  be  reversed  for, 
amongst  others,  the  three  following  reasons,  because  :  1st.  They  had  a  perfect 
right  to  bring  the  action  they  instituted  against  the  respondent ;  2nd.  The 
road  in  question  should  be  38  feet  3  inches  (equal  to  36  feet  French  measure) 
wide  at  least ;  and  3rd.  Respondent  had  decreased  the  legal  width  of  the  road 
by  at  least  5  feet,  which  he  was  bound  to  restore  to  the  appellants. 

Held,  per  Ritchie,  C.J.,  and  Fournier  and  Henry,  JJ.,  that  the  rnad  was 
an  ancient  road  which  was  not  of  the  width  of  30  feet  (French  measure)  when 
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Road — Continued.  •     • 

the  appellants  received  control  of  it ;  that  the  law  clearly  recognized  such  roads, 
and  contemplated  that  the  Grand  Voyer,  if  he  should  think  it  necessary  and 
practicable,  should  cause  such  roads  to  be  widened,  and  this  he  had  never  done 
as  regards  this  road;  that  the  appellants  in  1854  appear  to  have  taken  the 
road  in  the  state  it  then  was,  and  never  to  have  exercised  the  power  of  widen- 
ing it  given  them  by  4  V.  c.  17,  upon  paying  an  indemnity  to  the  proprietor ; 
and  that  whether  the  road  was  the  legal  width  or  not  the  appellants  had  no 
right  to  any  ground  beyond  what  formed  part  of  the  road,  and  served  as  such 
for  the  use  of  the  public  and  for  the  ditches,  if  any  ;  and  therefore  could  not 
claim  the  ground  beyond  the  ditch  on  the  north  side  of  the  road,  which  could 
not  be,  and  never  was,  used  by  the  public,  and  never  formed  part  of  the  road. 

Per  Strong  and  Henry,  JJ.,  that  the  property  of  the  road  was  vested  in  the 
Crown,  and  the  effect  of  the  statutes  was  not  to  take  the  property  out  of  the 
Crown  and  vest  it  in  the  trustees,  but  to  make  them  custodians  of  the  road 
and  the  tolls,  for  the  benefit  of  the  bondholders  and  tlie  public.  The  appellants 
failed  to  show  either  title  or  possession,  and  the  action  therefore  failed. 

Appeal  dismissed  with  costs.     (Gwynne,  J.,  dissenting.) 
The  Quebec  North  Shore  Turnpike  Road  Trustees  v.  Yezina.— 8th  March,  1884. 

2.  Road  Co. — Collector  of  tolls — Negligence — Liability  of  com- 

pany. 

St-e  NEGLIGENCE,  37. 

3.  statute— Application  of— R  S.  O.  (1887),  c.  159—53  V.  c.  42— 

Application  to  company  incorpor  >  ved  by  special  charter — 
Collection  of  tolls — Maintenance  o:  road — Injunction. 
See  CORPORATIONS,  49.     •     ..^ir '    •'■ 
HIGHWAY.         •    •         '    '  ^'  '■ 
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Road  allowance.  ,,     ;       . 

Hee  HIGHWAY,  1,  4,  6. 
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Saisie  Conservatoire — Petition  contesting  seizure  before  judg- 
ment— Judgment  ordering  petition  to  be  proceeded  with  at 
same  time  as  main  action — Not  appealable — S.  &  E.  C.  Act, 
E.  S.  C.  c.  135,  ss.  24  k  28. 

See  JURISDICTION,  79. 

Saint  John,  City  of. 

See  ASSESSMENT  AND  TAXES,  3,  (5,  9,  11. 
CONTRACT,  4,  20. 
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Sale  of  Goods — Damnges  for  hretich  of  tvarranty — Subsequent 

tiction  for  price — Evidence  in  rait igat ion. 

(!.,  wishing  to  procure  a  water  wheel  which,  w'th  the  existing  water  power, 
would  be  sufficient  to  drive  the  machinery  iu  his  mill,  A.  undertook  to  put  in 
a  "  Four-Foot  Sampson  Turbine  Wheel,"  which  he  warranted  would  be  suffi- 
cient for  the  purpose.  The  wheel  was  afterwards  put  in,  but  proved  not  to  be 
fit  for  the  purpose  for  which  it  was  wanted.  The  time  for  payment  of  the 
agreed  price  of  the  article  having  elapsed,  C.  sued  A.  for  breach  of  the  warranty 
and  recovered  $438  damages.  A.  subsequently  sued  C.  for  the  price,  and  C. 
offered  to  give  evidence  \n  mitigation  of  damages  that  the  wheel  was  worthless 
and  of  no  value  to  him.  Objection  was  taken  that  it  was  not  competent  to  C.  to 
give  any  evidence  in  reduction  of  damages  by  reason  of  the  breach  of  warranty, 
or  on  the  ground  of  the  wheel  not  answering  the  purpose  for  which  it  waa 
intended,  and  the  learned  judge  presiding  at  the  trial  declared  the  evidence 
inadmissible. 

Held,  on  appeal,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario, 
that  as  the  time  for  payment  of  the  agreed  price  of  the  article  had  elapsed 
when  the  first  action  was  brought,  and  only  special  damages  for  breach  of 
warranty  had  been  recovered,  the  evidence  tendered  by  C.  in  this  case  of  the 
worthlessness  or  inferiority  of  the  article  was  admissible.  Strong,  J.,  dis- 
senting. 

Church  y.  Abell.— i.  442. 

2.  Sale  of  goods — Goods  sold  hy  ngcnt  as  principal — Right  of 

set-ojf. 

The  B.  M.  Co.  (plaintiffs)  sued  1).  (defendant)  for  goods  sold  and  delivered. 
D.  pleaded  that  the  goods  wore  sold  to  him  by  one  A  ;  whom  the  defendant 
believed  to  be  the  principal,  and  that  before  the  defendant  knew  that  the 
plaintiffs  were  the  principals,  the  said  A.  became  indebted  to  the  defendant  in 
the  sum  of  ?4>"'0,  which  he,  the  defendant,  was  willing  to  set-off  against  the 
plaintiff's  claim.     The  jury  found  a  verdict  for  the  defendant  on  this  plea. 

Held,  that  the  defendant,  having  purchased  the  goods  without  notice  of 
A.'s  being  an  agent,  and  A.  having  sold  them  in  his  own  name,  could  set-off  the 
debt  due  to  him  from  A.  pereonally,  in  the  same  way  as  if  A.  had  been  the 
principal;  and  that  the  verdict  should  be  sustained. 

The  Bowmanville  Machine  Co.  v.  Dempster. — ii.  21. 

3.  Timber,  sale. 

.SV^  AGREEMENT,  1,  4.        ■'•''' 

4.  Contract  for  purchase  of  corn — Bill  of  lading — Draft  on  ^nir- 

chasera — Jus  d  ispon c  n  di — Dei  i  ve ry. 

W.,  a  commission  merchant,  residing  at  Toledo,  Ohio,  purchased  and 
shipped  a  cargo  of  corn  on  the  order  of  C.  et  a!.,  distillers  at  Belleville,  and 
drew  on  them  at  ten  days  from  the  date  for  the  price,  freight  and  insurance. 
This  draft  was  transferred  to  a  bank  in  Toledo  and  the  amount  of  it  received  • 
by  W.  from  the  bank,  and  the  corn  having  been  insured  by  W.  for  his  own 
benefit,  was  sliipi)ed  by  him  under  a  bill  of  lading,  which  together  with  the 
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policy  of  insurance,  was  aBsi^ned  by  him  to  the  same  bank.  The  bank  for- 
warded the  draft,  policy  and  bill  of  ladini»  to  their  agents  at  Belleville,  with 
instructions  that  the  corn  was  not  to  be  delivered  until  the  draft  was  paid. 
The  draft  was  accepted  by  C.  ct  al.,  but  the  carf^o  arriving  in  Belleville  in  a 
damaged  and  heated  condition,  between  the  dates  of  the  acceptance  and  the 
maturity  of  tlie  said  draft,  C.  et  al.  refused  to  receive  it,  and  afterwards  to  pay 
draft  at  maturity.  Thereupon  the  bank  and  W.  sold  the  cargo  for  behalf  of 
whom  it  might  concern,  credited  C.  et  rl.  with  the  proceeds  on  account  of 
draft,  and  W.  filed  a  bill  to  recover  balance  and  interest. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Strong, 
J.,  dissenting,  that  the  contract  was  not  one  of  agency,  and  that  the  property 
in  the  corn  remained  by  the  act  of  W.  in  himself  and  his  assignees,  until  after 
the  arrival  of  the  corn  at  Belleville  and  payment  of  the  draft;  and  the  damage 
to  the  corn  having  occurred  while  the  property  in  it  continued  to  be  in  W.  and 
his  assignees,  C.  et  al.  should  not  bear  the  loss. 

Corby  v.  Williams.— vii.  470. 

5.    Sale  offish  in  storarje — Right  to  hold  goods  by  bailee  for  unpaid 
purchase  money — Delivery  of  part. 

Action  of  trover  charging  the  appellants  with  converting  230  barrels  of 
mackerel,  wliich  were  the  property  of  W.  M.  R.  the  respondent's  assignor. 
One  of  the  branches  of  t^ppellanfs  l)usiuesa  was  supplying  merchants  who  were 
connected  with  the  fishing  business  in  the  country,  and  who  in  return  sent 
them  fish,  wiiich  was  sold  and  the  proceeds  placed  by  appellants  to  credit  of 
their  customers.  One  S.,  who  so  dealt  with  appellants,  in  October,  1877,  sent 
them  77  barrels  of  herring  and  '23G  barrels  of  mackerel.  On  3rd  November, 
1877,  S.  sold  all  the  fish  he  had,  including  those  mackerel,  to  one  R.  at  88  a 
barrel,  when  some  were  delivered,  leaving  •2iiG  barrels  in  the  appellants'  store, 
and  in  payment  received  $4,000  and  a  promissory  note  for  §4,000  at  four 
months.  This  note  was  given  to  appellants  by  S.  on  account  of  his  general 
indebtedness.  On  the  4th  March,  1878,  R.  became  insolvent,  and  the  respond- 
ent, who  was  subsequently  appoi)ited  assignee,  demanded  the  236  barrels  of 
mackerel  and  brought  an  action  to  recover  the  same.  After  issue  was  joined, 
the  appellants  proved  against  the  estate  of  R.  on  the  note  and  received  a 
dividend  on  it.  The  chief  justice  at  the  trial  gave  judgment  for  SI, 888,  less 
$41). 10  for  one  months'  insurance  and  six  months'  storage,  and  found  that  the 
appellants  had  knowledge  that  the  fish  sued  for  were  included  by  the  insolvent 
in  the  statement  of  his  assets,  and  made  no  objection  thereto  known  to  the 
assignee  or  creditors  at  the  meeting. 

Held,  Strong,  J.,  dissenting,  that  the  appellants  having  failed  to  prove  the 
right  of  property  in  themselves,  upon  which  they  relied  at  the  trial,  tl:' 
respondent  had  as  against  the  appellants'  a  right  to  the  immediate  possession 
of  the  fish. 

2.  That  S,  had  not  stored  the  fish  witli  appellants  by  way  of  security  for 
a  debt  due  by  him,  and  as  the  appellants  had  kno)vledge  that  the  fish  sued  for 
^.,  were  included  by  the  insolvent  in  the  statement  of  his  assets,  to  which  state- 
ment  they  made  no  objection,  but  proved  against  the  estate  for  the  whole 
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amount  of  insolvent's  note,  and  received  a  dividend  thereon,  they  could  not 

now  olaim  the  iish  or  set  up  a  claim  for  lien  thereon. 

ii    ,)   :.\       .  ...,.       '    ■     ■    ,,  ,  Troop  v.  Hart.— vii.  512. 

6.  Umvritten  comniercidl  contract  far — Acceptance,  evidence  of — 

Parol  admissible -Art  12,15,  C.  C.  (P.Q.). 

Held,  reversinj^  the  judgment  of  the  court  below,  that  in  an  action  in  the 
Province  of  Quebec  upon  an  unwritten  commercial  contract  for  the  sale  of 
goods  exceeding  the  sum  of  850,  oral  evidence  of  acceptance,  or  receipt,  of  the 
whole,  or  any  part  of  the  goods,  is  admissible,  under  Art.  1235,  C.  C. 

Munn  Y.  Berger.— X.  512. 

7.  Consignment  of  goods  sidyect  to  j)ayment  —  Agreement  that 

purchaser  shall  not  sell — Passing  property. 

The  plaintiff  consigned  crude  oil  to  A.,  who  was  a  refiner,  oi.  the  express 
agreement  that  no  property  in  the  oil  should  pass  until  he  made  up  certain 
payments.  Without  making  such  payments,  however,  A.  sold  tha  oil  to  the 
defendants,  without  the  knowledge  of  the  plaintiff. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that 
although  the  defendantu  ware  purchasers  for  value  from  A.,  in  the  bulief  that 
lie  was  the  owner  and  entitled  to  sell  the  oil  in  question,  the  plaintiff,  under 
his  agreement  with  A.,  having  retained  the  property  in  the  oil.  and  not  having 
done  anything  to  estop  him  from  maintaining  his  right  of  ownership,  was 
entitled  to  recover  from  the  purchasers  tljc  ij rice  of  the  oil. 

Forristal  v.  McDonald. — ix.  12. 

8.  Contract — Appropriation — Payment. 

.See  CONTRACT,  5.  .    . 

9.  Stoppage  in  transitu — Goods  in  bond. 

See  STOPPAGE  IN  TRANSITU. 

10.  Contract,  parol  evidence  to  establish  xvhen  admissible — As  to 

xvliether  a  mem.  in  rvriting  contained  the  terms  of  agree- 
ment, a  question  for  jury — Statute  of  frauds — Damages — 
Common  counts. 

The  plaintiff  sued  defendants  upon  a  contract  alleged  to  have  been  mad© 
by  them  with  the  plaintiff  to  deliver  to  the  plaintiff  at  Saint  John,  N.  B.,  200 
cords  of  good  merchantable  hemlock  bark,  suitable  for  tanning,  at  $4  per  cord, 
the  plaintiff  paying  freight  from  Shediac.  He  also  declared  upon  the  common 
money  counts. 

The  plaintiff  at  he  trial  gave  evidence  to  the  effect  that  the  contract  was 
wholly  verbal,  and  that  the  defendants  had  agreed  that  the  bark  should  be  all 
good  bark ;  that  it  was  to  be  delivered  at  St.  John  and  measured  on  the  cars 
there ;  that  the  defendants  were  to  send  some  one  to  measure  it,  and  that  if 
they  did  not  plaintiff's  son  was  to  measure  it ;  that  the  plaintiff  was  to  pay 
freight  from  Shediac,  where  the  defendants  were  to  load  it  on  the  cars,  and  as 
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to  payment  the  plaintiff  gave  evidence  that  $304.84,  then  due  by  defendants  to 
plaintiff,  was  to  be  applied  upon  the  bark,  and  that  the  defendants  were  to 
take  leather  from  the  plaintiff  in  payment  of  the  balance ;  that  the  bark  was 
to  be  delivered  in  two  or  tliree  months,  as  the  plaintiff  wanted  it.  In  answer 
to  plaintiff's  order  to  forward  bark  the  defendants  sent  forward  three  car 
lotida,  which  proved  to  be  utterly  worthless.  The  plaintiff  also  gave  evidence 
that  at  the  solicitation  of  the  defendants  he  gave  them  his  note  for  $500  at 
4  months  on  the  dofeiidants  promising  that  the  bark  would  be  all  in  before  the 
note  was  due,  and  that,  notwithstanding  the  giving  of  the  note,  the  defendants 
would  take  leather  in  payment  of  the  bark  as  agreed ;  that  when  plaintiff 
asked  defendant  Hamilton  for  a  receipt  for  the  note  for  $500,  the  latter  wrote 
out  the  following  paper  : — 

"C.  H.  Peters,  Esq.,  . 

"  1S76.  "  To  Hamilton  &  Smith. 

"  April  20,  To  200  cords  hemlock  bark  at  Shediac,  ?4 $800  00 

"  "  "  " 4  84 

......       ..    -^•l'/..•,^     .  '''    ■  $804  84 

Cb.  ■■•■'■■       '■    ■ 

"  By  note  at  4  mos $500  00 

"    goods  per  statement  of  acct 304  84 

$804  84 

"  The  above  bark  to  be  measured  on  the  cars  in  St.  John. 

"  Settled  as  above. 

"  Hamilton  &  Smith." 

Upon  this  document  being  produced  the  defendants  insisted  that  it  con- 
tained the  contract  and  that  the  plaintiff's  evidence  of  the  contract  must  fall 
to  the  ground.  Both  parties  were  permitted  to  give  oral  testimony  to  establish 
what  the  contract  was.  The  evidence  was  chiefly  that  of  the  plaintiff  and 
defendant  Hamilton,  and  was  very  contradictory.  The  jury  believed  the 
plaintiff  and  rendered  a  verdict  for  him  for  $'J45.80  damages. 

>  The  Supreme  Court  of  New  Brunswick  made  a  rule  for  a  new  trial  abso- 
lute, being  of  opinion  that  the  contract  had  been  reduced  to  writing  and  was 
contained  in  the  memorandum  of  the  20th  April,  1870 ;  that  the  words  "  at 
Shediac"  in  the  memorandum  showed  that  the  bark  was  at  Shediac  at  that 
time,  and  that  the  parties  were  contracting  with  reference  to  that  particular 
bark.  That  being  the  case,  it  was  unnecessary  to  make  any  stipulation  about 
the  delivery,  because  by  the  sale  the  property  vested  in  the  plaintiff  without 
any  delivery,  and  tlie  evidence  of  the  plaintiff  as  to  delivery  should  not  have 

,.  been  receive^,  for  it  was  either  immaterial,  or  the  effect  of  it  was  to  vary  the 
terms  of  the  written  contract,  which,  being  for  the  sale  of  goods  above  the 

•        value  of  £10  was  required  by  the  Statute  of  Frauds  to  be  in  writing. 

On  appeal  to  the   Supreme  Court  of   Canada,  Held,  that   whether  the 

mem.  of  the  20th  April,  1876,  was  or  was  not  drawn  up  by  the  consent  of  both 

parties  with  intent  to  be  that  which  should  settle  and  contain  their  contract 

in  wliole  or  in  part  was  a  question  for  the  jury,  and  the  onus  of  proving  that 

''•       the  document  was  drawn  up  for  that  purpose  lay  upon  the  defendants.     That 
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the  nature  of  the  case  required  that  both  parties  should  be  permitted  to  give 
oral  testimony  to  establish  what  the  contract  was,  and  as  the  jury  had  wholly 
disbelieved  the  defendants'  evidence  the  plaintiff  was  entitled  to  recover  both 
on  the  common  counts  and  on  the  special  counts,  and  the  verdict  of  the  jury 
should  not  have  been  sot  aside. 

■'I '     Appeal  allowed  with  costs. 

Peters  y.  Hamilton.— 10th  June,  1880, 

11.  Contract  of  sale — Goods  not  specified — Intention  to  pass  pro- 
perty— Appropriation.  ,     ,  .    . 

T.,  a  brick-maker,  sold  by  sample  50,000  bricks  out  of  a  kiln  containing 
100,000,  to  the  plaintiff,  who  paid  the  contract  price,  and  hauled  away  about 
16,000.  The  balance  remained  in  the  kiln  in  T.'s  yard,  and  were  never  in  any 
way  separated  from  the  rest  of  the  kiln,  or  appropriated  to  the  plaintiff.  The 
defendant  (the  sheriff)  subsequently  sold  them  under  an  execution  at  the  suit 
of  W.  against  T.  Plaintiff  brought  trover  against  the  defendant,  claiming 
property  in  34,000  of  the  bricks. 

The  Supreme  Court  of  New  Brunswick  held  (Wetmore,  J.,  dissenting),, 
that  the  contract  was  executed,  and  the  property  in  the  bricks  passed  to  the 
plaintiff  at  the  time  of  sale.     4  Pugs.  &  Bur.  234. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  court  below,  that  the  sale  was  one  by  sample  ;  the  bricks  sold  were  not 
specifically  ascertained,  and  there  was  no  evidence  from  which  it  could  be 
inferred  that  it  was  the  intention  of  the  parties  the  property  in  the  bricks 
should  pass  before  delivery. 

Appeal  allowed  with  costs. 

,  Temple  Y.  Close.— 16th  February,  1881. 

12.  Plea  of  tender  and  'payment  into  court  acknowledges  liability — 
Agent — Contract  by,  for  undisclosed  principal — Sale,  with 
privilege  of  taking  bill  of  lading,  or  reweighing  at  seller's 
expense. 

An  action  instituted  by  the  Canada  Shipping  Co.,  to  recover  ^3,038.44, 
being  the  price  of  810  tons,  5  cwt.  of  steam  coal  sold  by  their  agents,  Thomp- 
son, Murray  &  Co.,  through  T.  S.  Noad  Broker  as  per  following  note. 
"  No.  3,485.  "  Montreal,  13th  Aug.,  1879. 

" Messrs.  Thompson,  Murray  &  Co.: — 

"  I  have  this  day  sold  for  your  account,  to  arrive,  to  the  V.  Hudon  Cotton 
Mills  Company,  the  810  tons,  5  cwt.  best  South  Wales  Black  Vein  Steam  Coal» 
per  bill  of  lading,  per  '  Lake  Ontario,'  at  $3.75  per  ton  of  2,240  lbs.,  duty  paid, 
ex  ship;  ship  to  have  prompt  despatch. 

"  Terms,  net  cash  on  delivery,  or  30  days  adding  interest,  buyers'  option. 

"  Brokerage  payable  by  you,  buyer  to  have  privilege  of  taking  bill  of  lad- 
ing, or  re-weighing  at  sellers'  expense." 
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The  defendants  pleaded  that  the  contmct  was  with  Thompson,  Murray  A 
Co.  personally,  and  that  the  plaintiffs  had  no  action ;  and,  by  a  second  plea, 
that  tlie  cargo  contained  only  755  tons,  680 lbs.,  the  price  of  which  was  J2. 808.72, 
which  they  had  ofifered  Thompson,  Murray  A  Co.,  together  with  the  price  of 
10  tons  more  to  avoid  litigation,  in  all  $2,890.72,  which  they  brought  into  court, 
without  acknowledging  their  liability  to  the  plaintiffs,  and  prayed  that  their 
action  be  dismissed  as  to  any  further  or  greater  sum. 

It  was  proved  that  the  defendants  agreed  to  take  the  coal  as  per  bill  of 
lading  without  having  ;t  weighed.  They,  however,  caused  it  to  be  weighed  in 
their  own  yard,  without  notice  to  the  vendors,  and  the  cargo  was  found  to 
contain  only  755  tons,  580  lbs.  About  three  weeks  after  having  received  the 
bill  of  lading,  when  called  upon  to  pay,  they  claimed  a  reduction  for  the 
deficiency. 

Tlie  Court  of  Queen's  Bench  for  Lower  Canada,  Held,  1.  That  the  plain- 
tiffs had  a  right  to  bring  an  action  to  recover  the  price  of  coal  sold  by  their 
agents  in  their  own  name,  and  without  disclosing  their  principals. 

2.  That  the  defendants  had  no  right  to  refuse  payment  for  the  cargo  on 
the  ground  of  deficiency  in  the  delivery,  considering  that  the  weighing  was 
made  by  the  defendants  in  the  absence  of  plaintiffs,  and  without  notice  to 
them,  and  at  a  time  when  the  defendants  were  bound  by  the  option  they  had 
jjreviously  niade  of  taking  the  coal  in  bulk. 

3.  That  the  defendants  in  tendering  and  depositing  in  court  the  sum  of 
^2,890.72  as  the  value  of  the  quantity  of  coal  actually  received,  had  acknow- 
ledged their  liability  towards  the  plaintiffs.     See  2  Dorion's  Q.  B.  II.  35(5. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  j)er  Ritchie,  C.J.,  and 
Taschereau  and  Gwynne,  JJ.,  that  it  was  unnecessary  to  decide  the  question 
as  to  whether  the  action  could  be  brought  by  the  undisclosed  principal,  for  by 
their  plea  of  tender  and  payment  into  court  the  defendants  had  acknowledged 
their  liability  to  the  plaintiffs,  although  such  tender  and  deposit  had  been 
made  "without  acknowledging  their  liability;"  Fournier  and  Henry,  J  J., 
dissenting. 

Per  Strong,  J. — That  the  action  by  respondents  (undisclosed  principals) 
was  maintainable. 

Per  Fournier  and  Henry,  JJ.,  that  the  action  by  respondents  (undisclosed 
principals)  was  not  maintainable,  and  that  the  appellants  were  not  precluded 
from  setting  up  this  defence  by  their  plea  of  tender  and  pay  merit  into  court. 

At  the  trial  it  was  proved  that  the  defendants  agreed  to  take  the  coal  as 
per  bill  of  lading  without  having  it  weighed.  They,  however,  caused  it  to  be 
weighed  in  their  own  yard,  without  notice  to  the  vendors,  and  the  cargo  was 
found  to  contain  only  755  tons,  580  lbs.  About  three  weeks  after  having 
received  the  bill  of  lading,  when  called  upon  to  pay,  they  claimed  a  reduction 
for  the  deficiency. 

Held,  Fournier  and  Henry,  JJ.,  dissenting,  that  the  appellants  had  no 
right  to  refuse  payment  for  the  cargo  on  the  grounds  of  deficiency  in  the 
delivery,  considering  that  the  weighing  was  made  by  the  defendants  in  the 
absence  of  the  plaintiffs  and  without  notice  to  them,  and  at  a  time  when  the 
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defendants  were  bound  by  the  option  they  had  previously  made  of  taking  the 
coal  in  bulk. 

Y.  Hudon  Cotton  Company  v.  Canada  Shipping  Co.— xiii.  401. 

13.  Agreement   for  sale  of  deals — Contract   not  complete — New 
trial. 

Action  for  an  alleged  afn^eement  contained  in  the  following  letters  : — 

MoNCTON,  September  13th,  1880. 
Messrs.  T.  L.  DeWolf  &  Co.,  Halifax  :— 

Dear  Sirs, — I  will  sell  and  deliver  to  you  on  the  cais  at  Port  du  Chene, 
all  the  merchantable  deals  and  deal  ends  I  can  manufacture  at  my  mill  at 
Meadow  Brook,  this  season  and  next,  during  the  shipping  season,  an  estimated 
quantity  from  two  to  three  millions.  Deal  ends  not  to  exceed  what  may  be 
required  for  broken  stowage,  and  to  be  from  three  to  eight  feet  long. 

Price — nine  dollars  per  thousand  superficial  feet  for  deals,  and  two-thirds 
price  of  deals  for  ends,  and  fourths,  if  any. 

SPECIFICATION  : 

1  33  per  cent.,  7x3  and  8x3 

35       "  9x3  ,       

10       "  10  X  3  .      ' 

14       "  11x3 

8      "  12  X  3  and  upwards. 

Average  length,  fourteen  feet  or  more. 
About  ten  per  cent,  pine,  balance  spruce. 

The  pine  I  will  stick  and  pile  well,  and  keep  on  my  wharf  uatil  yon 
require  them  sent  forward.  n  •.;•<.,■) 

About  two  millions  to  be  ready  for  shipment  by  the  first  of  July  next,  and 
a  large  portion  ready  as  soon  as  navigation  opens. 
Terms — cash  on  delivery. 

This  offer  to  hold  good  until  the  first  of  October  next. 
Yours  truly, 
''  '  (Signed)  Abnek  Jones. 

;•  ■  ., '.  M  ...Mi..  c.  ,      ,  N'.     HvLiFAX,  29th  September,  1880. 

Abner  Jones,  Esq.,  Moncton  : — 

Dear  Sir, — We  wired  you  this  morning  that  we  accepted  your  offer  for 
next  season's  cutting  of  deals,  which  we  now  beg  to  confirm.  If  you  have  any 
deals  sawn  this  fall  we  might  be  able  to  take  them  here,  we  paying  the  differ- 
ence of  railway  freight  between  Point  du  Chene  and  Halifax.  Please  let  us 
know  what  quantity  you  think  you  will  cut  this  fall,  what  railway  freight  per 
car  is  to  Halifax,  and  also  to  Point  du  Chene. 

Please  let  us  know  if  you  would  ship  what  you  onfc  this  fall  to  Halifax  if 
we  require  them. 

We  accept  your  offer,  as  made  in  your  letter  of  the  13th  inst.,  in  all 
particulars. 
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We  think  this  will  serve  instead  of  writing  out  a  contraot,  but  if  yon 
require  it,  will  fill  one  up  and  send  you. 

Yours  truly, 

T.  L.  DeWolp  &  Co. 

The  action  was  tried  before  Mr.  Justice  King,  at  the  Westmorland  circuit, 
in  December,  A.  D.,  18B1,  and  resulted  in  a  verdict  for  plaintiff  for  ^3,.')00. 
The  jury  were  directed  to  find  for  the  plaintiff,  and  that  the  only  question 
related  to  the  damages  to  be  awarded  plaintiff. 

The  defendants'  counsel  moved  for  a  non-suit  at  the  close  of  the  plaintiff's 
case. 

The  defendants  applied  to  the  court  en  banc  to  set  aside  the  verdict,  and 
that  a  new  trial  be  ordered  on  the  grounds  set  out.     This  was  granted. 

The  learned  judge  at  the  trial  held  that  the  letters  of  the  LSth  September, 
1880,  and  29th  September,  1880,  constituted  a  complete  and  binding  agreement, 
and  that  the  subsequent  correspondence  between  the  parties  did  not  show  that 
such  agreement  was  rescinded. 

The  court  (Allen,  C.J.,  Weldon,  J.,  Wetmore,  J.,  Palmer,  J.  and  Fraser,  J. — 
King,  J.,  delivering  a  separate  judgment)  in  granting  a  new  trial  dealt  only 
with  these  points,  and  held  that  the  two  letters  above  quoted  constituted  a 
complete  binding  contract  between  the  parties,  but  that  both  agreed  to  abandon 
it — or,  at  all  events,  that  certain  letters  were  evidence  of  such  abandonment — 
and  that  in  this  respect  the  direction  to  the  jury  was  incorrect. 

King,  J.,  while  also  of  opinion  that  the  two  letters  constituted  a  complete 
and  binding  contract,  was  inclined  to  think  that  tliere  was  a  question  for  the 
jury  whether  the  conduct  of  the  plaintiff,  after  receiving  the  defendants'  letter 
of  the  17th  December,  and  that  in  reply  to  his  of  the  16th  December,  was  not 
such  as  to  show  that  plaintiff  acquiesced  in  the  defendants'  notice  of  refusal  to 
abide  by  the  bargain. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  two  letters  of 
the  13th  and  26th  September,  1880,  did  not  constitute  a  complete  contract 
between  the  parties.  The  rule  having  been  taken  for  a  new  trial  only,  the 
court  refused  to  direct  a  non-suit  or  verdict  for  defendant,  but  affirmed  the 
rule  for  a  new  trial.     (Counsel  for  respondent  not  called  on.) 

Appeal  dismissed  with  costs. 

Jones  V.  DeWolf.— 26th  February,  1884. 

14.  Fraudulent  scheme  to  obtain  goods — And  to  give  inadequate 
security  —SimiUated  hypothec — Right  to  sue  for  price. 

There  were  special  counts  in  the  plaintiff's  declaration  in  this  case, 
alleging  that  goods  were  sold  to  the  defendants  on  a  representation  that  the 
latter  were  the  holders  for  value  of  a  certain  obligation  and  hypotheque  in 
their  favour  by  one  Theodore  Roy,  of  Montreal,  for  $3,000,  payable  by  yearly 
instalments  of  91,000,  with  interest ;  that  such  obligation  represented  the  bal- 
ance due  defendants  from  said  Roy  on  tho  purchase  of  certain  real  estate  sold 
to  Roy,  and  on  which  he  had  paid  $300  at  time  cf  purchase,  and  that  Boy  was 
a  man  of  means  and  had  other  property.     The  plaintiff  sold  goods  to  the 
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(let'eiiclantH  to  the  amount  of  ^2,000,  and  accepted  as  payment  the  first  two 
inutalnieiits  of  uaid  obli){ation,  which  wen;  daly  aHsit>iu-d  ti>  him,  the  dt-feiuhint 
l{oy  not  huinj,'  ))roHunt  at  tlio  time  of  such  aHsiynmont,  hut  afterwards  being 
taken  to  the  notary's  olTioe,  wliere  ho  accepted  the  said  transfer.  Tlio  declar- 
ation tlien  allejijed  tluit  the  said  reprosentations  by  the  defendants  were  false 
and  fraudulent ;  that  the  transfer  of  the  property  to  Uoy  and  the  said  obliga- 
tion were  frauilulenlly  nnide  to  enable  tlie  defendants  to  use  the  said  obli^{ation 
to  obtain  credit ;  that  Koy  never  paid  anything  on  account  of  the  purchase  of 
the  real  estate,  or  entered  into  possession  thereof,  but  that  defendants  kept 
possession  and  collected  the  rents  of  the  property ;  that  the  defendant  Roy 
wan  not  a  nuui  of  means,  hut  was  a  paiipi-r  and  not  carrying  on  any  trade  or 
btirtine;  s  which  the  defendants  knew,  and  that  he  was  simply  a  i>rite  noin  for 
the  defendants.  The  declaration  also  contained  the  common  counts.  The 
phiintitf  therefore  concluded  that  he  had  a  right  to  demand  the  price  of  the 
said  goods  from  the  defendants,  and  prayed  that  the  obligation  bo  set  aside  as 
regards  the  plaintiff,  and  that  it  bo  declared  that  said  Roy  was  the  agent  (prlte 
nom)  of  the  defendants,  and  that  defendant  be  condemned  to  pay  the  sum  of 
$2,000.  with  interest  and  costs. 

The  defence  was  that  the  allegations  in  said  declaration  were  false ;  that 
tlie  transactions  with  Roy  wore  hon'i  fide  and  the  sale  an  actual  one  ;  that  tlie 
instalments  of  said  obligation  were  accepted  by  plaintiff  in  payment  of  the 
goods  after  due  enquiry  ;  and  that  even  if  the  allegations  were  true  the  plaintiff 
could  not  maintain  his  present  action. 

The  Superior  Court  gave  judgment  for  the  plaintiff,  finding  that  the 
property  was  worth  much  less  than  82,000;  that  Roy  never  paid  anything  on 
the  Kaid  land  nr  entered  into  possession;  and  that  the  deed  to  and  obligation 
from  Roy  were  simulated  and  fraudulent.  This  judgment  was  confirmed  by 
the  Court  of  Queen's  Bench,  Justices  j\Ionk  and  Cross  dissenting. 

Held,  iitTu-ming  the  judgments  of  the  courts  below,  that  the  evidence 
shewed  a  fraudulent  sclieme  on  the  part  of  the  defendants  to  obtain  the  goods 
of  llio  plaintiff  and  to  cheat  him  out  of  the  price  by  inducing  him  to  accept  an 
inadequate  security ;  and  that  under  the  circumstances  the  plaintiff  was 
entitled  to  recover  for  such  price.     Henry,  J.,  dissenting. 

Taschereau,  J. — The  court  should  not  reverse  the  findings  on  a  question 
of  fact  of  the  two  courts  below,  except  under  very  unusual  circumstances — 
Ilayx  v.  Gordon,  L.  R.  4  P.  C.  337 ;  Gray  v.  Turnbull,  L.  R.  2  H.  L.  63 ;  Bell  v. 
Corporation  of  Quebec,  5  App.  Cases  04 ;  Smith  v.  St.  Lawrence,  L.  R.  5  P.  C. 
308.     He  agreed,  however,  with  the  courts  below  on  the  facts. 

Appeal  dismissed  with  costs. 

Black  Y.  Walker.— 8th  March,  1886. 

15.  Sitle  of  lumber — Acceptance  of  part — Right  to  reject  revudnder. 

T.  contracted  for  the  purchase  from  D.  of  200,000  feet  of  lumber  of  a  cer- 
tain size  and  quality,  which  D.  agreed  to  furnish.  No  place  was  named  for 
the  delivery  of  the  lumber,  and  it  was  shipped  from  the  mills  where  it  was 
sawed  to  T.  at  Hamilton,  T.  accepted  a  number  of  carloads  at  Hamilton,  but 
rejected  some  because  a  portion  of  the  lumber  in  each  of  them  was  not,  aa 

CA8.  Dio. — 49  __ 
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ho  alloged,  of  the  sizo  and  iiuftlity  contraoted  for.  Held,  iiffiriniiifj  the  juds- 
nitiit  of  tlie  Court  of  Appeal  for  Ontario,  Fnuriiier  and  Henry,  JJ.,  disHcnting, 
that  T.  under  the  circuniHtances  of  the  cawe  had  no  rif^ht  to  reject  the  luniher, 
hiii  only  remedy  for  the  deficiency  heiii^{  to  obtain  a  reduction  of  the  price  or 
damftj{e8  for  non-deliv/ary  accordinf<  to  the  contract. 

Thomson  v.  Dyment.— xiii.  808. 

16.  Vendor  a7i(l  purrluiser — Oi)''n  und  notorious  Hide — Actual  <i  ml 

continued  cluiwje  of  po»8emion — R,  S.  0.  c.  119,  a.  5 — Hir- 
inrj  of  former  owner  aa  clerk. 

The  purchaser  of  the  ntock  of  a  trader,  where  the  chan^^o  of  ovvnerH'.iip  ia 
open  and  notoriouH,  may  omp'oy  the  former  owner  as  a  clerk  in  carry  in;.;  on 
the  buwinoBs,  and  notwitliBtandint^  such  hiring  tliero  may  ho  "an  actual  and 
continued  change  of  poassesion,"  as  required  by  K.  8.  O.  c.  119,  a.  5.  Untdiio 
hank  V.  Wilmx,  48  U.  G.  Q.  B.  400,  distinguished. 

Kinloch  v.  Scribnor.— xiv.  77. 

17.  Delivery — Non-acceptance  by  vendee — Return  of  (jooda  to  ven- 

dor— ReacisHion  of  contract — Re-sale. 

II.  doing  business  at  Halifax,  N.  S.,  was  accustomed  to  sell  hides  to  J.  L. 
of  Pictou.  Their  usual  course  of  business  was  for  H.  to  ship  a  lot  of  g  "ids 
consigned  to  J.  L.,  and  send  a  note  for  the  price  according  to  his  own  estim- 
ate of  weight,  etc.,  which  was  subject  to  a  future  rebate  if  there  was  found  to 
be  any  deficiency.  On  July  14, 18H4,  a  shipment  was  made  by  H.  in  the  usual 
course  and  a  note  was  given  by  J.  L.,  which  H.  caused  to  be  discounted.  The 
goods  came  to  Pictou  Landing  and  remained  there  until  August  .5th,  when  J. 
L.  sent  his  lighterman  for  some  other  goods  and  he  finding  the  goods  shipped 
by  H  ,  brought  them  up  in  his  lighter.  The  next  day  J.  L.  was  informed  of 
their  arrival  and  he  caused  them  to  be  stored  in  the  warehouse  of  D.  L.  where 
he  had  other  goods,  with  instructions  to  keep  them  for  the  parties  who  had 
Bcnt  them.  The  same  day  he  sent  a  telegram  to  H.  as  follows  :  "In  trouble. 
Have  stored  hides.  Appoint  some  one  to  take  care  of  them."  H.  immediately 
came  to  Pictou  and  having  learned  what  was  done,  expressed  himself  satisfied. 
He  asked  if  ho  would  take  them  away,  but  was  assured  by  J.  L.  that 
they  were  all  right  and  left  them  in  the  warehouse.  On  August  6th  a  levy 
was  made,  under  an  execution  of  the  Pictou  Bank  against  J.  L.,  on  all  his  pro- 
perty that  the  sheriff  could  find,  but  the  goods  in  question  were  not  included  in 
the  levy.  On  August  the  12th  J.  L.  gave  to  the  bank  a  bill  of  sale  of  all  his 
hides  in  tlie  warehouse  of  D.  L.  and  the  bank  indemnified  D.  L.  and  took 
possession  under  such  bill  of  sale  of  the  hides  so  shipped  by  H.  and  stored  in 
said  warehouse.  In  a  suit  by  H.  against  tl)>j  bank  and  D.  L.  for  the  wrongful 
>   ■  detention  of  such  goods : 

Held,  affirming  the  judgment  of  the  court  below,  that  the  contract  of  sale 
between  J.  L.  and  H.  was  rescinded  by  the  action  of  J.  L.  in  refusing  to  take 
poBBession  of  the  goods  when  they  arrived  at  his  place  of  business  and  handing 
them  over  to  D.  L.  with  direction  to  hold  them  for  the  consignor,  and  in 
notifying  the  consignor  who  acquiesced  and  adopted  the  act  of  J.  L.,  whereby 
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the  property  in  luiil  poHuuHiiion  of  the  t^ooils  became  re-vested  in  IT.  and  tliero 
wns,  conHe(iuently,  ni)  title  to  the  goods  in  J.  L.  on  Au^iiHt  I'ith  wlien  tlie  bill 
of  bale  wuB  made  to  the  bunk. 

Piotou  Bank  v.  Harvey.— xiv.  (117. 

18.  By  agent  of  two  firms — Goods  of  both  principals — Singlu  price 

— Excess  of  authority. 

Sec  AGENT,  12. 

19.  Goods   sold  and  delivered — Credit — Direction  to  jury — With- 

drawal of  evidence  from  jujy — New  trial. 

See  EVIDENCE,  42. 

20.  Contract  of  sale — Particidar  chattel — Repreftentation. 

MoD.  bouj^ht  lit  auction,  through  an  a^pnt,  a  billiard  table  described  in 
'  the  au'^tioneer'H  advertisement  as  "  a  full  size  fi  pocket  English  billiard  table 
made  iiy  Thurston,"  etc.,  and  wrote  to  M.  d'  Co.,  makers  of  billiard  tables  in 
Toronto,  describini^  his  table  and  asking  terms  of  exchanf,'ing  it  for  a  new  one 
of  another  style.  On  receiving'  the  information  asked,  JMcD.  wrote  that  he 
could  not  accept  the  terms  offered.  M.  &  Co.  afterwards  wrote  the  follo\vin({ 
letter  :— 

TonONTo,  Oct.  2nd,  ISSG. 
D.  C.  McDouoALL,  Esq.,  Afient  Halifax  Banking  Co.,  Antif^onish. 

Deau  Sih, — Your  laconic  reply  to  our  letter  of  21th  instant  to  hand.  We 
would  drop  the  matter  if  it  was  not  for  an  inquiry  which  we  liave  just  received 
from  a  private  party  in  the  far  North-West  who  would  like  to  purchase  a  good 
second-hand  English  table.  We  would  therefore  kindly  ask  you  to  make  us 
your  offer  for  the  proposed  exchange,  and  if  we  can  possibly  do  it  we  will 
accept  it.  Give  us  as  near  a  description  as  you  can  of  your  table,  maker's 
name  is  essential,  but  as  you  have  nothing  with  it  but  the  billiard  outfit  (no 
'  life  and  pyramid  balls  and  boards)  you  should  not  make  your  price  too  high, 

■  or  a  deal  will  be  impossible.    Awaiting  your  kind  reply,  we  remain,  yours 

truly, 

Samdkl  May  &  Co. 

To  which  McD.  answered  :  I  may  just  say  I  never  saw  our  table  yet,  but 
am  informed  it  is  a  very  nice  one,  made  by  "  Thurston  "  and  very  little  the 

■  worse  of  wear,  being  in  the  private  family  of  Sir  Edward  Kenny  in  his  country 

■  residence  near  Halifax.  This  gentleman  who  purchased  the  table  for  us 
writes  thus  :  "  I  got  the  3  billiard  balls  and  marker,  and  19  cues,  which  is  all 
that  is  needed  for  billiards.  I  am  told  the  table  is  a  great  bargain,  cost  £200 
in  England,  and  is  not  much  the  worse  for  wear."  The  table  is  6  x  12,  and 
for  particulars  we  would  refer  you  to  Jerry  E.  Kenny,  Esq  .  or  F.  D.  Clark, 
auctioneer,  Halifax. 

Yours  truly, 

D.  C.  McDoCGALL. 

M.  A  Co.  then  wrote    accepting  the  offer  and  adding,  "We  trust  that  the 
EngliBb  table  is  fully  as  leprtstnted  ;  and  if  you  are  eatigfied,  you  may  ship  it 
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at  once,  witli  billiard  balls,  markers,  19  cues,  cloth  and  what  else  there  maybe. 

In  the  meantime  we  will  get  up  a  4^  x  9  Eclipse  Combination  table  in  beat 

style,  and  with  outfits  for  pool,  carom  and  pin  pool  games.    Awaiting  your 

early  reply,  we  remain,  dear  sir,  Yours  truly, 

Samuel  May  &  Co." 

The  table  shipped  by  McD.  on  reaching  Toronto  was  found  to  be  an 
American  made  table  with  Enjjlish  cushions  and  worth  only  from  $15  to  $25. 
M.  &  Co.  brought  an  action  for  the  original  price  of  the  new  table. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 

•  McD.  agreed  to  deliver  to  M.  &  Co.  an  English  built  table  made  by  Thurston 
as  described  in  his  letter  and  having  failed  to  deliver  such  a  table  he  was  liable 
to  pay  the  full  price  of  the  one  obtained  from  M.  &  Co. 

Present. — Sir  W.  J.  Ritchie,  C.J„  and  Strong,  Taschereau,  Gwynne  and 

Patterson,  J  J. 

May  Y.  McDougall.— Feb.  25,  1890.— xviii.  700. 

21.  Non-delivery — Part  of  large  2>cir eel — Lien  of  unpaid  vendor. 

The  defendant  H.  had  over  4,000,000  feet  of  lumber  in  a  yard  in  Rock- 
land, Ont.,  and  sold  1,500,000  through  an  agent  to  L.  of  Montreal  on  six 
month's  credit,  ratifying  the  sale  by  a  letter  to  the  owners  of  the  yard  as 

follows  : 

Montreal,  12th  Jany.,  1887. 

•  Messrs.  W.  C.  Edwards  &  Co,,  Rockland,  Ont. 

Gentlemen — You  will  please  ratify  Mr.  Lemay's  order  for  one  million  feet 
H  mill  culls  8-13  feet  and  493,590  feet  3  mill  culls  14-lG  feet  sold  to  Mr.  William 
Little,  f.  o.  b..  of  barges  with  option  to  draw  them  from  the  piles,  if  he  wants 
some  during  winter.  Yours  truly, 

,  (Sd.)  N.  HUHTEAU    ET    FKiiRE. 

A  few  days  after  the  sale  the  agent  gave  an  order  on  the  owners  of  the 
yard  for  delivery  of  the  lumber  to  L.  which  order  was  accepted  by  the  owners. 
L.  had  given  a  six  month's  note  for  the  price  of  the  lumber  and  just  before  it 
matured  he  asked  defendants  to  renew,  which  they  refused,  and  on  L.  saying 
that  he  could  not  pay  defendant  replied  that  he  must  keep  his  lumber,  where- 
upon he  was  informed  by  L.  of  his  agreement  with  the  plaintiff  made  about  a 
month  after  the  purchase  from  defendant  by  which  he  pledged  to  plaintiff  the 
warehouse  receipt  for  the  lumber  as  collateral  security  for  advances  to  him  bj 
plaintiff.  On  the  trial  of  an  interpleader  issue  to  determine  the  title  to  this 
lumber  it  was  shown  by  the  evidence  that  the  quantity  sold  to  L.  had  never 
been  separated  from  the  defendant's  lot  in  the  yard  and  that  defendant  had 
always  kept  it  insured  considering  it  his  until  paid  for. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  Strong  and  Gwynne, 
JJ.,  dissenting,  that  the  property  in  the  lumber  never  passed  out  of  H.  the 
defendant. 

Present:  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Foamier,  Gwynne  and 
Patterson,  JJ. 

Ro8B  Y.  Hurteau.— Deo.  11,  1890.— xviii.  713, 

[The  Privy  Council  refused  leave  to  appeal.] 
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22.  Sale   by   weight — Contract,   wheyi  perfect — Davinge  to  goods 

before  weigfdng — Possession  retained  by  vendor,  effect  of — 
Depositary  —  Arts.   1063,   1064,   1235,   11,7  J^,   1710,   1802, 

a  a 

Held,  per  Ritchie,  C.J.,  Strong  and  Fournier,  JJ.,  affirming  the  judgment 
of  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side),  tliat  where 
goods  and  merchandise  are  sold  by  weight  the  contract  of  sale  is  not  i^erfect, 
and  the  property  in  the  goods  remains  in  the  vendor  and  they  are  at  liis  risk 
until  they  are  weighed,  or  until  the  buyer  is  in  default  to  have  them  weighed ; 
and  this  is  so,  even  where  the  buyer  has  made  an  examination  of  the  goods 
and  rejected  such  as  were  not  to  his  satisfaction. 

Held,  also,  per  Ritchie,  C.J.,  Fournier  and  Taschereau,  JJ.,  that  where 
goods  are  cold  by  weight,  and  the  property  remains  in  the  possession  of  the 
vendor  the  vendor  becomes  in  law  a  depositary,  and  if  the  goods  while  in  his 
possession  are  damaged  through  his  fault  and  negligence  he  cannot  bring  action 
for  their  value. 

I'er  Patterson,  J.,  diihitante,  whether  there  was  sufficient  evidence  of  accept- 
ance in  this  case  to  dispense  with  the  writing  necessary  under  Art.  1235,  C.  C. 
to  effect  a  perfect  contract  of  sale. 

Ross  Y.  Hannan.— xix.  227. 

23.  Partners — To  whom  credit  given — Entries  of  goods  on  previous 

dealings — Evidence  of  partnership. 

See  EVIDENCE,  03. 

Sale  of  Lands — Warranty — Effect  of  timber  limits — Givil  Code — 
Ads.  1515  and  1518 — Sale  en  bloc — Deficiency. 

By  a  deed  executed  October  22nd,  186G,  for  the  purpose  of  making  good  a 
deficiency  of  fifty  square  miles  of  limits  which  respondents  had  previously  sold 
to  appellants,  together  with  a  saw  mill,  the  right  of  using  a  road  to  mill,  four 
acres  of  land,  and  all  right  and  title  obtained  from  the  Crown  to  255  square 
miles  of  limits  for  a  sum  en  bloc  of  #20,000,  the  respondents  ceded  and  trans- 
ferred "with  warranty  against  all  troubles  generally  whatsoever"  to  the 
appellants,  two  other  limits  containing  50  square  miles.  lu  the  description  of 
the  limits  given  in  the  deed,  the  following  words  are  to  be  found :  "  Not  to 
interfere  with  limits  granted  or  to  be  renewed  in  view  of  regulations."  The 
limits  were,  in  1867,  found  in  fact  to  interfere  with  anterior  grants  made  to 
one  H. 

Held,  that  the  respondents  having  guaranteed  the  appellants  against  all 
troubles  whatsoever,  and  at  the  time  of  such  warranty  the  said  50  miles  of 
limits  sold  having  become,  through  the  negligence  of  respondent's  auteurs,  the 
property  of  H.,  the  appellants  were  entitled,  pursuant  to  Art.  1518,  C.  C.  (P.Q.), 
to  recover  the  \  alue  of  the  limits  from  which  they  had  been  evicted  proportion- 
ally upon  the  whole  price,  and  damages  to  be  estimated  according  to  the 
increased  value  of  said  limits  at  the  time  of  eviction,  and  also  to  recover  pur- 
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suant  to  Art.  1515,  C.  C,  for  all  improvements,  but  as  the  evidence  as  to 
proportionate  value  and  damages  was  not  satisfactory,  it  was  ordered  that  the 
record  should  be  sent  back  to  the  court  of  first  instance,  and  that  upon  a 
report  to  be  made  by  experts  to  that  court  on  the  value  of  the  same  at  the 
time  of  eviction,  the  case  to  be  proceeded  with  as  to  law  and  justice  may 
appertain.  ..  v 

Per  Strong  and  Gwynne,  JJ.,  dissenting. — That  the  only  reasonable  con- 
struction which  could  be  put  upon  the  words  "  with  warranty  against  all 
troubles  generally  whatsoever"  in  the  deed,  must  be  to  limit  their  application 
to  protecting  the  assignee  of  the  licenses  against  all  claims  to  the  licenses 
themselves,  as  the  instruments  conveying  the  limits  therein  described,  and  not 
as  a  guarantee  that  the  assignee  of  tht  licenses  should  enjoy  the  limits  therein 
described,  notwithstanding  that  it  sliould  appear  that  they  were  interfered 
with  by  a  prior  license.  But,  assuming  a  different  construction  to  be  correct, 
tliere  was  not  sufficient  evidence  of  a  breach  of  the  guarantee.  [Reversed  by 
Privy  Council,  9  App.  Gas.  150  J 

Dupuy  Y.  Ducondu.— vi.  425. 

*  '  ■ 

2.    Promise  of  sale — Construction  of — Condition  precedent — Mise 
■  en  demeure—Arts.    C.    G.   1022,  1007,  1478,  1536,  1537, 
1538,  1550. 

On  the  7th  December,  1874,  T.  G.,  by  a  promise  of  a  sale,  agreed  to  sell  a 
farm  to  D.  M.,  then  a  minor,  for  §1,'200 — of  wliich  f?500  were  paid  at  the  time, 
balance  payable  in  seven  yearly  instalments  of  §100  each,  with  interest  at  7 
per  cent.  D.  M.  was  to  have  immediate  possession  and  to  ratify  the  deed 
on  becoming  of  age,  and  to  be  entitled  to  a  deed  of  sale,  if  instalments  were 
paid  as  tliey  became  due,  "  but  if,  on  the  contrary,  D.  M.  fails,  neglects,  or 
refuses  to  make  such  payments  when  they  come  due,  then  said  D.  M.  will 
forfeit  all  right  he  has  by  these  presents  to  obtain  a  deed  of  sale  of  said 
heroin  mentioned  farm,  and  he  will  moreover  forfeit  all  monies  already  paid, 
and  which  hereafter  may  be  paid,  which  said  monies  will  be  considered  as 
rent  of  said  farm,  and  these  presents  will  then  be  considered  as  null  and 
void,  and  the  parties  will  be  considered  as  lessor  and  lessee."  After  D.  M. 
became  of  age  he  left  the  country  without  ratifying  the  promise  of  sale ;  he 
paid  none  of  the  instalments  which  became  due,  and  in  1879,  T.  G.  regained 
possession  of  the  farm.  In  October,  1880,  D.  M.  returned  and  tendered  the 
balance  of  the  price,  and  claimed  the  farm. 

Held,  reversing  the  judgment  of  the  court  below,  Strong  and  Taschereau, 
JJ.,  dissenting,  tliat  the  condition  precedent  on  which  the  promise  of  sale  was 
made  not  having  been  complied  with  within  the  time  specified  in  the  contract,  the 
contract  and  the  law  placed  the  plaintid  en  demeure,  and  there  was  no  necessity 
for  any  demand,  the  .ecessity  for  a  demand  being  inconsistent  with  the  terms 
of  the  contract,  which  immediately,  on  the  failure  of  the  performance  of  the 
condition,  ipso  facto,  changed  the  relation  of  the  parties  from  vendor  and  vendee 
to  lessor  and  lessee. 

Orange  v.  McLennan.— ix.  385. 
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3.    Vendor  and  pivrchasei — Verbal  agreement — Subsequent  deed — 

Alleged  fraudulent  representation  by   vendor — Refusal  of 

judge  to  postpone  hearing. 

\V.  (ijlaintiff)  being  desirous  of  securine  a  riisidence,  entered  into  negotia- 
tions with  S.  (defendant)  to  purchase  a  house  which  defendant  was  then 
erectin}^.  W.  alleged  that  the  agreement  was,  that  he  should  take  the  land 
(2J  lots)  at  ^'100  a  lot  of  fifty  feet  frontage,  and  the  materials  furnished  and 
work  done  at  its  value.  In  August,  1874,  a  deed  and  mortgage  were  executed, 
the  consideration  being  stated  in  both  at  $5,926.  The  mortgage  was  after- 
wards assigned  to  the  M.  &  N.  W.  L.  Co.  W.  alleged  in  his  bill,  that  S.,  in 
violation  of  good  faith,  and  taking  advantage  of  W.'s  ignorance  of  sucli  matters, 
and  the  confidence  he  placed  in  S.,  inserted  in  th  )  mortgage  a  larger  sum  than 
the  balance  due  as  a  fair  and  reasonable  market  v  Mue  of  the  lands,  and  of  what 
he  had  done  to  the  dwelling  house  and  other  premises,  and  he  prayed  that  an 
account  might  be  taken  of  the  amount  due.  S.  repudiated  the  allegation  of 
fraud,  and  alleged  that  W.  had  every  opportunity  to  satisfy  himself,  and  did 
satisfy  himself,  as  to  the  value  of  what  he  was  getting  ;  that  he  had  told  the 
plaintiff  he  valued  the  land  at  f'2,000,  and  that  in  no  way  had  he  sought  to  take 
advantage  of  tlie  plaintiff.  S.  was  unable  to  be  present  at  the  hearing,  and 
applied  for  a  postponement,  on  the  grounds  set  forth  in  an  affidavit,  that  he 
was  a  material  witness  on  his  own  behalf,  and  that  it  was  not  safe  for  him,  in 
his  state  of  health,  to  travel  from  Ottawa  to  AVinnipeg.  Dubuc,  J.,  refused 
the  postponement,  on  the  ground  that  the  court  was  only  asked  now  to  decree 
that  the  account  should  be  opened  and  properly  taken,  and  the  amount 
ascertained,  svhich  would  be  done  by  the  master  if  the  court  should  so  decide, 
and  that  the  defendant  would  then  have  an  opportunity  of  being  present, 
and  that  he  was  not  necessarily  wanted  at  the  hearing;  and,  as  the  result  of 
the  evideuce,  made  a  decree  in  accordance  with  the  contentions  of  the  plaintiff, 
and  directed  an  account  to  be  taken. 

The  Chief  Justice  of  the  Supreme  Court,  under  s.  fi,  of  the  Supreme  Court 
Amendment  Act  of  187'J,  allowed  an  appeal  direct  to  the  Supreme  Court  of 
Canada,  it  being  known  that  there  were  then  only  two  judges  on  the  bench  in 
Manitoba,  the  plaintiff  (Chief  Justice)  and  Dubuc,  J,,  from  whose  decree  the 
appeal  was  brought. 

Held,  that  under  tiie  circumstances,  the  case  ought  not  to  have  been 
proceeded  with  in  absence  of  appellant,  and  without  allowing  him  the  oppor- 
tunity of  giving  hif  evidence. 

Fill-  liilchie,  C.  J.,  and  Strong  and  Gwynne,  JJ.,  that  on  the  merits  there 
was  no  ground  shown  to  entitle  the  plaintiff  to  relief. 

Per  Ritchie,  C.J.,and  Strong,  J.,  that  the  bill  upon  its  face  alleged  no 
ground  sufficient  in  equity  for  relief,  and  was  demurrable. 

Schultz  Y.  Wood.— vi.  585. 

4.    Ofer  to  sell — Acceptance  on  completion  of  title — Specific  per- 
fm^raance. 

On  the  2Cth  January,  1882,  McI.  wrote  to  H,  as  follows  :— "  A.  McI.  agrees 
to  take  135,000  for  property  known  as  McM.  block.    Terms — one-third  cash, 
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balance  in  one  year  at  ei^jht  per  cent,  per  annum.  Open  until  Saturday,  28th, 
noon."  On  the  same  day  H.  accepted  thia  offer  in  the  following  terms  : — "  I 
he^  to  accept  your  offer  made  this  morning.  I  will  accept  the  property  known 
as  McM.  block,  being  the  property  on  M.  street,  for  ?35,00(),  payable  one-third 
cash  on  completion  of.  title,  and  balance  in  one  year  at  tight  per  cent.  You 
will  please  have  papers  and  abstract  submitted  by  your  solicitor  to  N.  F.  H., 
22  D.  block,  as  soon  as  possible,  that  I  may  get  conveyance  and  give  mortgage." 
On  a  bill  for  specific  performance,  the  Court  of  Queen's  Bench  (Man.)  decreed 
that  H.  was  entitlf-^  to  have  the  agreement  specifically  performed. 

Held,  Ritchie,  C.J.,  and  Fournier,  J.,  dissenting,  that  there  was  no  bind- 
ing, unconditional  acceptance  of  the  offer  of  sale,  and  therefore  no  completed 
contract  of  sale  between  the  parties. 
,,  .     .       I    .      >i  ,,  Mclntyre  v.  Hood.— ix.  55G. 

5.  Sale  hy  agent — Obtaining  conveyance  from  pretended  pur- 

chaser— Trustee  and  cestui  que  trust — Laches. 

In  1874,  the  plaintiff,  W.  J.  T.,  before  leaving  Canada,  conveyed  certain 
lands,  in  which  he  had  an  interest  as  a8si;.!iiee  of  a  contract  to  purchase,  to  his 
brother,  G.  T.,  one  of  the  defendants.  In  April,  18.51,  G.  T.,  in  anticipation  of 
a  suit  which  was  afterwards  brought  by  one  C.  against  W,  J.  T.,  in  relation  to 
the  lands  in  question,  without  the  knowledge  of  his  brother,  re-assigned  the 
property  to  him,  and  having  paid  the  balance  of  the  purchase  money,  a  deed  of 
tlie  lot  issued  at  G.  T.'s  reijuest  to  W.  J.  T.,  as  such  assignee.  In  October 
following  a  power  of  attorney  was  sent  to,  and  executed  by,  \V.  J.  T.  who  was 
then  in  California,  in  favour  of  G.  T.,  to  enable  him  (G  T.)  to  "  sell  the  land  in 
question,  and  to  sell  or  lease  any  other  lands  he  owned  in  Canada."  In  IH.'iO, 
G.  T.  conveyed  the  property  to  W.,  the  respondent,  who  had  acted  as  solicitor 
for  W.  J.  T.,  and  had  full  moans  of  knowing  G.  T.'s  position  and  jjowers,  for 
au  alleged  consideration  of  .§1,000,  and  \V.  immediately  re-conveyed  to  G.  T. 
one-half  of  the  land  for  an  alleged  consideration  of  S200.  In  1873  W.  J.  T. 
returned  to  Canada,  and  in  January,  1H7-1,  filed  a  bill  impeaching  the  transic- 
tiona  between  his  brother  and  W.,  seeking  to  have  them  declared  trustees  for 
him. 

Held,  reversing  the  judgment  of  the  Court  of  Error  and  Appeal,  and 
af!irmhig  the  decree  of  Vico-Chancellor  Proudfoot,  Strong,  J.,  dissenting,  that 
W.  J.  T.  was  the  owner  of  the  lands  in  question  ;  that  he  had  not  been  debar- 
red by  laches  or  acquiescence  from  succeeding  in  the  present  suit,  and  that 
the  transactions  between  G.  T.  and  W.  should  be  set  aside. 

Taylor  y.  Wallbridge.— ii.  liKJ. 

6.  Vendor  and  purchaser — Contract  for  sale  of  land — Bill  for 

rescission  of,  on  ground  of  fraud — Or  for  coynpensation  for 
deficiency — Contract  perfected  hy  conveyance. 

The  Bill  of  Complaint  was  filed  by  the  appellant  (plaintiff)  by  his  next 
friend  against  the  respondents  (defendants)  in  JIarch,  1870,  and  made  a  case 
of  actual  fraud  committed  by  Robert  A.  Murta,  deceased,  of  whose  will  the 
defendants  were  executors. 
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Oil  the  '2',)th  of  June,  1871,  Murta  conveyed  to  the  appellant  a  piece  of 
land  described  as  containin>»  by  admeasurement  one  acre,  "  buinj;  the  north- 
west square  acre  of  lot  number  thirteen  in  the  tenth  concession  of  the  said 
township  of  Ileach,  and  which  may  be  further  known  as  beinf^  village  lot 
number  one  on  the  registered  plan  of  the  village  of  Greenbauk,  save  and 
except  one  quarter  of  an  acre,  more  or  less,  otT  the  south  end  of  said  lot 
number  one,  sold  to  one  Henry  Hall." 

The  whole  consideration  was  'Jl.OOO,  of  which  JTOO  was  paid  at  the  time 
of  the  sale,  d,nd  a  mortgage  given  for  ^900. 

The  appellant  contended  that  the  evidence  established  that  Robert  A. 
Murta,  in  the  negotiations  which  resulted  in  the  sale  to  the  appellant,  repre- 
sented that  he  was  the  owner  of  the  land  rnnniug  from  the  east  side  of  the 
travelled  road  to  a  high  board  fence  which  he  then  pointed  out  to  the  appel- 
lant as  the  rear  boundary  of  the  property  he  was  offering  to  her  for  sale; 
that  the  appellant  believed  the  statements  and  representations  of  the  said 
Murta,  and  on  the  faith  thereof  purchased  the  property,  believing  she  was 
getting  the  land  Murta  had  so  pointed  out,  and  that  the  land  so  ])urcha8ed 
extended  to  the  high  board  fence  before  mentioned,  and  included  the 
orchard  and  yard  in  tlie  evidence  referred  to.  The  evidence  showed  that  the 
eaid  Il')bert  A.  Murta  was  not  the  owner  of  lot  numbar  one  on  the  registered 
plan  in  the  village  of  Greenbauk,  and  that  the  said  village  lot  number  one  was 
not  identical  with  the  north-west  S(iuai'e  acre  of  lot  thirteen  in  the  tenth  con- 
cession of  Iteauh  ;  Chat  Kobert  A.  Murta  was  well  aware  at  tlie  time  he  made 
such  representations,  he  was  nut  tlie  owner  of  a  portion  of  the  said  lands  he 
pointed  out,  but  that  the  same  had  been  claimed  by  one  lanson,  whose  title 
thereto  he  had  acknowledged  ;  and  she  prayed  (1)  That  tlie  otnitract  might  be 
rescinded  and  set  aside  on  the  grountl  of  fraud  ;  or  (2)  That  compensation 
might  be  awarded  for  tlie  alleged  delicieiicy  in  the  quantity  of  land. 
'  Proudfoot,  V.C,  before  whom  the  case  was  tried,  found  that  there  was  no 

case  of  fraud  proved  as  against  Murta,  and  that  the  contract  could  not  be  set 
aside ;  but  lie  thought  that  Murta  had  agreed  to  sell  an  acre  to  be  measured 
from  the  travelled  road,  and  that  he  did  not  own  a  part  of  the  land  which  he 
agreed  to  convey,  and  decreed  compensation  for  the  deficiency  to  be  made  by 
the  defendants  to  the  plaintiff. 

The  Court  of  Appeal  for  Ontario  agreed  with  the  finding  of  the  Vico- 
Chancellor,  so  far  as  any  case  of  fraud  was  concerned,  but  differed  from  the 
conclusion  of  the  Vice-Ghancellor  as  to  compensation,  holding  that  after  a  con- 
tract had  been  perfected  by  conveyance  a  bill  for  compensation  on  account  of 
defects  cannot  be  maintained;  tliat  after  the  conveyance  the  purchaser  is  con- 
lined  to  his  remedy  upon  the  covenants,  or,  in  a  proper  case,  where  lie  applies 
promptly,  to  a  rescission  of  the  contract,  I'ollis  v.  Porter,  11  Grant,  41'2.  If, 
therefore,  the  Vice-Chancellor  was  of  opinion  that  it  would  be  inequitable  to 
decree  a  rescission,  he  ought  to  have  dismissed  tlK>  bill.  But  such  a  decree  waa 
not  warranted  by  the  evidence. 

On  appeal  to  the  Supreme  Court  of  Canada,  K<<ld,  that  the  judgment  of 
the  Court  of  Appaal  for  Ontario  should  be  afflrmod.     (lienry.  J.,  dissenting.) 

Appeal  dismissed  with  costs. 

Penrose  y.  Knight.— 7th  May,  1879. 
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7.    Statute  of  frauds — Parol  evidence — Trust  account. 

The  bill  sought  an  account  of  the  rents  and  purchase  money  received  by 
the  defendant  upon  the  lease  and  sale  of  lot  lb  containing  100  acres  of  laud, 
in  which  (it  alleged)  the  plaintiffs  father  (now  dead)  and  the  defendant  big 
brother  were  jointly  interested.  It  appeared  that  the  deceased  had  for  years 
assisted  the  defendant  in  improving  and  cultivating  this  lot,  on  which  they 
lived.  The  defendant  had  spoken  of  his  brother  having  a  deed  of  50  acres  of 
the  place  on  which  he  lived.  It  was  shown  that  the  defendant,  who  had  the 
fee  of  the  whole  lot,  had,  in  1850,  made  a  deed  to  his  brother  of  some  land, 
which  the  plaintiff  insisted  was  50  acres  of  this  lot ;  but  this  deed  could  not 
be  produced  owing  to  its  having  been  either  lost  or  destroyed.  The  defendant 
denied  this,  but  admitted  having  given  his  brother  a  deed  of  the  adjoining  lot 

17  for  the  purpose  of  enabling  him  to  vote.  Lot  17  contained  120  acres  and 
the  defendant's  only  interest  in  it  was,  that  the  person  from  whom  he  purchased 
lot  18,  had  cleared  a  few  acres  on  it,  and  the  Inspector  of  Clergy  Reserves 
reported  that  he  claimed  the  lot,  but  he  was  never  recognized  as  a  purchaser, 
and  never  made  any  payment  on  account  of  the  land.  The  deed  to  the  deceased 
had  never  been  registered.     In  1856,  the  defendant  made  a  lease  of  lota  17  and 

18  to  one  F.,  which  transaction  was  negotiated  by  the  deceased,  and  in  1875, 
the  defendant  sold  lot  18  to  F.  with  the  concurrence  of  the  deceased.  The 
tkfendant  swore  that  the  deceased  had  never  made  any  claim  to  tlie  rent,  and 
denied  the  whole  case  attempted  to  be  made  by  the  plaintiff,  out  his  evidence 
was  not  consistent  or  corroborated. 

The  Court  of  Appeal  for  Ontario  Held,  affirming  the  judgment  of  Spragge, 
C,  (26  Gr.  18),  that  the  evidence  showed  that  the  deceased  was  the  owner  of 
liali  of  lot  18 ;  that  the  whole  of  the  land  having  been  sold  with  his  assent,  and 
the  whole  of  the  purchase  money  received  by  the  defendant,  it  was  so  received 
for  their  joint  use  and  benefit,  and  that  the  plaintiff  was  therefore  entitled  to 
an  account.     (See  4  Ont.  App.  R.  63. ) 

On  appeal  to  the  Supreme  Court  of  Canada,. Held,  per  Ritchie,  C.J.,  and 
Foiirnier  and  Henry,  JJ. — That  the  evidence  sufficiently  established  a  deed  by 
defendant  to  his  brother  of  one-half  of  lot  18  for  valuable  consideration,  that  the 
understanding  between  the  brothers  was  that  when  the  land  should  be  sold,  a 
sale  should  be  effected  for  their  joint  benefit,  and  that  the  land  was  sold  to  F., 
by  defendant,  with  the  knowledge  and  concurrence  of  his  brother  and  for  the 
benefit  of  both.  Therefore  the  defendant  should  account  to  his  brothers'  repre- 
sentatives for  his  brother's  share,  as  money  had  and  received. 

Per  Strong,  Taschereau  and  Gwynne,  JJ. — Although  the  evidence  suffi- 
ciently established  a  deed  for  valuable  consideration  by  defendant  to  his 
brother  of  one-half  of  lot  18,  there  was  not  sufficient  evidence  of  either  trust  or 
contract  as  regards  the  payment  of  any  portion  of  the  purchase  money 
received  by  the  defendant,  on  the  sale  made  by  him,  to  entitle  the  plaintiff 
to  any  relief. 

The  court  being  equally  divided,  the  appeal  was  dismissed  without  costs. 

Curry  y.  Curry.— 13th  March,  1880. 
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8.  Vendo  r  (ind  p  urehafier —  Contract  of  sale — Resc  iss  ion  of — False 
reprenentations  —  Fraud — Joint  liahility  of  parties  xvho 
rece ived  consideration. 

The  plaintiff  May  filed  a  bill  to  sot  aside  the  sale  of  a  parcel  of  land  in 
the  Parish  of  St.  John,  described  in  the  deed  to  May,  as  beinj^  block  No.  55, 
containing  fifty-two  lots  according;  to  plan  registered,  alleging  conspiracy  and 
tulso  and  fraudulent  misrepresentations.  The  sale  to  May  was  effected  under 
the  following  circumstances  : — McLean  and  McArthur  were  interested  in  a 
contract  with  the  Bishop  of  Rupert's  Land  for  the  purchase  of  three  blocks  of 
land  containing  fifty-two  lots  each,  and  McLean  with  McArthur's  consent  and 
sanction  camo  to  Toronto  to  sell  the  land.  In  Toronto  one  Giliuour  met 
McLean,  and  agreed  with  him  to  fiutl  purchasers,  Gilmour  to  get  any  money 
over  ?100  per  lot.  Gilmour  thereupon  solicited  May  to  purchase  the  land, 
stating  that  he  had  secured  the  lots  for  a  very  short  time  at  $150  per  lot,  but 
that  right  was  contingent  upon  his  taking  all  the  lots  contained  in  the  three 
blocks  offered  for  sale,  and  representing  that  one  block  of  land  in  question  was 
facing  McPhillips  street.  May  said  ho  would  purchase,  provided  Gilmour  and 
one  Drynan  and  himself  were  co-partners  or  joint  investors  in  the  three  blocks. 
An  ai^reoment  was  signed  to  that  effect,  but  it  was  ultimately  agreed  that  May 
should  pay  for  and  take  the  conveyance  to  himself  of  block  33  at  ^150  per  lot. 
Gilmour  tilled  up  a  conveyance  which  had  been  signed  in  blank  by  McLean 
of  lot  35  from  McArthur  to  May,  and  induced  him  to  accept  it  without  further 
inijuiry  by  producing  and  delivering  a  guarantee  from  McLean,  that  he  had  a 
power  of  attorney  from  McArthur,  and  that  the  plan  was  registered  and  title 
perfect.  May  paid  $5,200  cash  and  gave  a  mortgage  for  ""-2,500.  Gilmour  got 
tJ2,500  of  this  purchase  money.  May  subsequently  ascertained  that  the  block 
of  land  in  question  did  not  front  on  McPhillips  street,  and  that  Gilmour  and 
Drynan  were  not  joint  investors  >vith  him,  and  that  statements  in  the  guar- 
antee were  false.  By  his  bill  May  prayed  that  the  sale  be  set  aside,  the  portion 
of  the  purchase  money  already  paid  be  re-paid  to  him,  and  that  the  mortgage 
given  to  secure  payment  of  the  remainder  be  cancelled. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  in  equity, 
Manitoba,  that  the  false  and  fraudulent  representations  made  by  Gilmour  and 
McLean,  entitled  May  to  the  relief  prayed  for  against  McArthur,  McLean 
and  Gilmour  jointly  and  severally. 

Appeal  allowed  with  costs. 

May  Y.  McArthur.— 20  C.  L.  J.  248  ;  4  C.  L.  T.  336.— 20th  May,  1884. 

9.  Hypothecary  action  against  sith-piorchasers — Acknowledgment 
of  amount  due  signed  by  original  vendor  in  error — Judg- 
r  ment  against  original  purchaser  res  inter  alios  acta  as 
regards  suh-purchasers  when  action  brought  against  former 
after  purchase  and  registration  of  deed  by  latter — Varia- 
tion of  original  promise  of  sale  by  subsequent  deed — Evi- 
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dence  of  notary  vot  ndwis»ihle  to  contradict  deed — liovut^ 
on  transfer  of  timber  limits  payable  by  purchaser  when 
(tf/reemetit  silent. 

Tins  was  an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench, 
reversint^  a  juilf,'ment  of  the  Superior  Court,  at  Quebec,  rendered  on  the  8tli  of 
July,  1882,  in  an  hypothecary  action  instituted  by  Dubuc,  the  appellant, 
aj^ainat  the  respondents.  By  its  judtjment  the  Superior  Court  d<  clared  certain 
real  estate,  the  property  of  the  respondents,  hypothecated  in  favout  of  the 
appellant  "  for  the  capital,  interest  and  costs  mentioned  in  his  declaration, 
amounting;  to  the  sum  of  f5,'2.j0  currency,  with  interest  from  the  7th  of  July, 
1880,  at  the  rate  of  eight  per  cent,  per  annum,  and  costs  of  suit,  and  frais  dea 
piiven,"  condemned  the  respondents  to  surrender  the  real  estate  in  <iuostion  to 
be  judicially  sold  upon  the  cui-ator  to  be  named  to  the  surrender,  to  the  end 
that  the  appellant,  out  of  the  proceeds  of  the  sale,  might  be  duly  paid,  unless 
tile  respondents  rather  chose,  within  fifteen  days  of  the  service  upon  them  of 
the  judgment,  to  pay  to  the  appellant  the  said  sum  of  85,2o0  interest  and 
costs. 

The  aotnn  in  the  Superior  Court  originated  under  the  following  circum- 
stances : 

By  memorandum  of  sale,  bearing  date  the  .Slst  of  July,  187'2,  and  de- 
posited in  the  office  of  Mr.  Clapham,  N.P.,  on  the  10th  September,  of  the 
same  year,  Dubuc,  the  appellant,  sold  to  one  Connolly  "  all  the  limits  belonging 
to  the  said  Dubuc,  on  the  Jacques  Cartier  River,  containing  about  170  miles, 
together  with  all  the  square  timber,  logs  and  firewood  made  on  the  said  river, 
200  pieces  of  which  are  now  at  St.  Sauveur,  and  also  the  property  purchased 
from  O'Snllivan,  Buggy  and  Wolf,  with  the  islands,  now  belonging  to  the  said 
Dubuc  .  .  .  for  the  sum  of  ?;}5,.570  to  be  paid,"  as  set  out  in  the  memo- 
randum. It  was  further  provided  that  a  deed  of  sale  should  be  prepared  as 
soon  as  possible. 

On  the  '21st  of  November  following,  the  formal  deed  of  sale  from  Dubuc 
to  Connolly  above  mentioned  was  executed  before  a  notary,  the  real  estate 
conveyed  being  by  it  hypothecated  in  favour  of  the  vendor  for  the  balance  of 
the  purcliase  price. 

Tlie  deed  of  the  21st  of  November  made  mention  of  the  memorandum  of 
sale  as  follows:  "  Tlie  present  sale  and  conveyance  is  thus  made  for  and  in 
consideration  of  the  price  and  sum  of  $35,087.37,  lawful  current  money  of 
Canada,  on  account  and  in  part  payment  vv-hereof  the  said  Charles  Alexandre 
Dubuc  did  and  doth  hereby  acknowledge  to  have  received  at  and  before  the 
execution  of  these  presents  the  sum  of  ^^4,095,  of  which  said  sum  of  money  the 
sum  of  ^3,995  was  employed  in  payment  of  wages  to  labouring  men  for  work 
done  and  performed  on  part  of  the  property  hereby  sold  or  intended  so  to  be 
due  by  him,  the  said  vendor,  previous  to  the  31st  day  of  July,  now  la.^t  past, 
the  day  on  whicli  the  same  was  sold  by  the  said  Charles  Alexandre  Dubuc  to 
the  said  James  Connolly,  as  appears  by  the  memorandum  of  sale  sous  seinij 
jirivJ  made  between  them  on  the  said  last  above  mentioned  day,  the  price  and 
terms  of  payment  in  the  said  memorandum  of  sale  having  been  changed  in  the 
present  deed  of  sale  made  in  pursuance  thereof." 
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The  Wolfe  property  wiis  not  montioned  in  this  ileeil  of  the  "ilst  November, 
and  one  of  the  'lueHtioua  ariainj^  between  the  parties  was,  us  to  whether  the 
deed  was  intended  to  vary  the  a><reement  of  the  Slat  July,  1872,  so  far  as 
related  to  this  property  and  the  price  thereof. 

On  the  Ith  of  June,  1878,  by  deed,  the  respondents  purchased  from 
Connolly  part  of  the  property  he  had  acijuired  from  Dubuc,  and  on  the  14th 
of  the  same  month  registered  their  deed  of  purchase. 

In  February,  1879,  some  months  after  the  re^jistration  of  the  conveyance 
to  the  respondents,  Dubuc  sued  Connolly,  in  the  Superior  Court,  at  Quebec,  to 
recover  the  sum  of  55,000,  balance  alloj^ed  to  be  due,  on  the  price  specified  in 
the  deed  of  sale  above  mentioned.  To  this  action  Connolly  appeared  and 
pleaded  payment,  and,  in  the  result,  the  Superior  Court,  presided  over  by  Mr. 
Justice  Stuart,  dismissed  his  plea,  and  entered  judj^ment  aj^ainst  him  for  the 
Jo.OOO  demanded,  with  interest  at  eight  per  cent.,  from  the  20th  of  February, 
isT'J,  and  costs. 

Fa'Un!4  to  obtain  payment  from  Connolly,  the  appellant  Dubuc,  in  July, 
1880,  be({an  the  present  action,  to  which  the  respondents  pleaded  payment 
by  Connolly  and  consequent  extinction  of  tlio  hypothec,  and  further  that  their 
purchase  was  made  in  good  faith,  and  in  reliance  upon  a  receipt  from  Dubuc, 
which  their  vendor  held.  Mr.  Justice  Stuart,  before  whom  the  case  was  heard, 
adhered  to  his  previous  decision. 

The  Cc'urt  of  Queen's  Bench,  Tcssier  and  Baby,  JJ.,  dissenting,  reversed 
the  decision  of  the  Superior  Court,  and  from  that  judgment  this  appeal  was 
taken. 

The  principal  points  presented  for  decision  were  : 

1.  Had  the  judgment  obtained  by  Dubuc  against  Connolly  the  ef^fect  of 
res  judicata  > 

2.  On  the  '2nd  September,  1870,  Dubuc  signed  a  statement  of  account, 
aeknowle;lging  that  the  purchase  price  then  due  by  Connolly  to  him  was 
$'l,44"2.ii3.  The  respondents  contended  that  Dubuc  could  not  go  behind  this 
representation,  their  purchase  being  made  subsequently  to  it ;  but  the  appel- 
lant alleged  that  he  had  only  signeil  such  statement  on  condition  that  he  was 
not  to  be  bound  by  it,  if  incorrect,  and  that  in  any  event  it  was  not  proved 
that  it  had  ever  been  brought  to  the  notice  of  the  respondents. 

3.  On  the  .5th  December,  1872,  Connolly  paid  the  Commissioner  of  Crown 
Lands,  as  the  transfer  bonus  on  the  limits  sold  by  Dubuc,  the  sum  of  $1,344. 
It  was  necessary  to  decide  whether  Dubuc,  the  vendor,  or  Connolly,  the  pur- 
chaser, was  legally  bound  to  pay  this  bonus,  the  agreement  being  silent  as 
regarded  it. 

4.  As  respects  the  property  mentioned  in  the  agreement  of  the  Slst  July, 
1872,  as  the  Wolf  property,  the  price  of  this  property  was  fixed  by  the  agree- 
ment ut  Jl,350,  but  it  did  not  then  belong  to  Dubuo.  Connolly,  after  the 
agreement  on  the  21st  November,  1872,  paid  this  amount  to  the  owner,  and  he 
contended  that  although  the  property  was  omitted  from  the  deed  of  the  21sb 
November,  1872,  the  two  documents  should  be  read  in  connection  with  each 
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other,  and  the  omission  did  not  relieve  Dubuc  from  the  liability  to  carry  out 
his  promise  of  sale,  or  to  be  charged  with  the  price  when  ptiid  by  Connolly. 

5.  The  notary  who  made  the  agreement  of  the  Slat  July,  1H7'2,  and  the 
deed  of  the  2l8t  November,  la72,  being  called  as  a  witness,  statod :  "  I  have 
no  doubt  in  my  own  mind  that  this  lot  (Wolf)  was  included  in  the  sale.  It 
was  not  put  in  this  intentionally  to  avoid  a  rf;pctition  of  the  deed,  and  Mr, 
Hall  undertook  to  make  the  assignment  direct  to  Mr.  Connolly,  on  getting 
paid  out  of  that  purchase  money,  which  was  part  of  tiio  sale."  The  appellant 
contendeii.  that  this  evidence  could  not  be  received  to  contradict  or  vary  the 
terms  of  a  valid  instrument. 

The  Supreme  Court  of  Canada,  Held,  1.  Aftirming  the  judgment  of  Casault, 
J.,  who  decided  the  question  on  demurrer,  7  Q,.  L.  11.  43,  and  tiio  unanimous 
judgment  of  the  Court  of  Queen's  Bench  sustaining  Casault,  J. 's  judgment, 
that  the  judgment  against  Connolly  was  ret  inhr  allot  acta  as  regarded  tlie 
respondents  and  not  binding  on  them. 

2.  That  there  was  no  evidence  in  the  record  to  sustain  the  contention  that 
the  acknowledgment  of  account  signed  by  iJubuc  was  ever  brought  to  the 
notice  of  respondents  before  they  purchased,  and  therefore  the  appellant  might 
properly  show  it  had  been  signed  in  error. 

3.  Reversing  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  bonus 
of  §1,344  paid  to  the  Commissioner  of  Crown  Lands,  was  a  payment  which  t.\\e 
purchaser  of  the  limits  was  legally  bound  to  make,  and  which,  therefore,  could 
not  be  charged  against  the  seller,  Dubuc. 

4.  Reversing  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  appel- 
lant was  not  properly  chargeable  with  the  amount  paid  for  the  Wolf  property, 
an  entirely  new  contract  having  been  substituted  by  the  deed  of  the  21st 
November,  1872,  for  the  promise  of  sale  of  the  31st  July,  1872. 

5.  That  the  evidence  of  the  notary  could  not  be  revieived  to  contradict  the 
deed  of  the  21at  November,  1872. 

Appeal  allowed  with  costs.     Henry,  J.,  dissenting. 

Dubuc  Y.  Kldston.— 23rd  June,  1SS4. 

10.  Vendor  and  purchaser — S'peclfic  i^erfomnance — Contract  not 
atoned  by  vendor,  but  subsequently  admitted  by  his  letters — 
Statute  of  frauds. 

Where  property  was  sold  by  auction,  the  particulars  and  conditions  of  sale 
' '  not  disclosing  the  vendor's  name  and  the  contract  was  duly  signed  by  the  pur- 
'  chaser,  but  was  not  by  the  vendor  or  the  auctioneer  acting  in  the  matter  of  sale 
and  subsequently,  in  consequence  of  delays  on  the  part  of  the  purchaser,  the 
attorneys  for  the  vendor  (one  of  whom  was  the  vendor  himself)  wrote  in  the 
course  of  a  correspondence  which  ensued  "  lie  S.'s  purchase  we  would  like  to 
close  this."  And  referring  to  certain  representations  made  in  the  advertise- 
ments of  the  sale  :  "  They  were  not  made  part  of  the  contract  of  sale.  .  .  . 
Have  the  goodness  to  let  us  know  whether  the  vendee  will  pay  cash  or  give 
mortgage.  If  the  latter  we  will  prepare  it  at  once  and  send  you  draft  for 
approval;"  and  on  a  subsequent  occasion:   "lie  S.'s   purchase.     Herewith 
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pleaso  receive  deed  for  approval,"  and  on  another  occasion  the  vendor  himsolt 
wrote  "  T  Hhall  take  immediate  steps  to  enforce  the  contract." 

Held,  iiftirminf^  the  judgment  of  tlie  courts  below,  '28  Grant  207,  ft  Out. 
Ajjp.  U.  lOl,  that  the  conditions  of  sale  together  with  the  correspondence  were 
Butticiont  to  constitute  a  complete  and  perfect  contract  between  the  vendor  and 
purchaser  within  the  Statute  of  Frauds. 

O'Donohoe  v,  StammerB.— xi.  358. 

11.  Agreement  to  assign  mortgage  in  ixirt  j^ayment — Gunstraction 
of — Second  mortgage,  7iot  a  fidfilmcnt  of . 

W.  agreed  to  sell  to  L.  and  L.  agreed  to  purchaao  a  messuage  and  land 
for  5-1,800,  and  L.  ajjroed  to  f^ive  in  part  payment  for  the  land  a  niortf^ii<^e 
made  by  one  Rorison  on  another  parcel  for  the  sum  of  5>2,uOO.  The  mortj^age 
offered  in  fulfilment  of  this  agreement  was  not  a  first  mortgage — a  mortgage 
of  the  legal  estate — but  was  subsequent  to  another  mortgage  for  a  large 
amount.  W.  refused  to  acceiit  the  mortgage,  and  in  an  action  on  the  agree- 
ment to  recover  the  purchase  money  and  interest  reprfented  by  such  mortgage 
it  was  admitted  that  the  mortgage  was  not  a  first  mortgage  upon  the  land 
described  in  it,  and  that  no  notice  had  been  given  to  the  vendee  of  its  being  a 
second  mortgage,  nor  had  there  been  any  waiver  of  his  right  to  demand  a  first 
mortgage.  On  the  contrary  he  had  asked,  "  Is  this  a  negotiable  instrument  ?" 
and  was  told  "  It  is  all  right." 

Held,  aflirraing  the  judgment  of  the  Court  of  Queen's  Bench  of  Manitoba, 
that  under  the  terms  of  the  agreement  the  plaintiff  was  entitled  to  a  good 
marketable  mortgage— that  is  a  first  mortgage  upon  the  real  estate. 

Per  Ritchie,  C.J.  The  words  "negotiable  instrument"  did  not  mean  a 
negotiable  instrument  in  the  nature  of  a  promissory  note,  but  an  instrument 
which  could  be  taken  into  the  market  aa  a  saleable  instrument. 

Per  Strong,  J.  An  agreement  to  assign  a  mortgage  on  laud  by  way  of 
absolute  transfer  or  sale,  or,  as  in  the  present  case,  to  assign  a  mortgage  on 
land  in  payment,  or  part  payment,  of  other  land  sold  by  the  proposed  trans- 
feree to  the  proposed  transferor,  is  a  contract  of  which  a  Court  of  Equity 
would  decree  specific  performance,  and  in  carrying  out  a  decree  for  apeciflo 
performance,  the  purchaser  is  always  entitled  to  a  reference  as  to  title  what- 
ever may  be  the  nature  of  the  property  which  is  the  subject  of  the  sale,  the 
right  to  a  reference  of  title  not  being  confined  to  sales  of  real  estate.  A  Court 
of  Equity  would  not  compel  a  party  who  agreed  to  purchase  a  mortgage  on 
land  simply  to  take  any  other  than  a  mortgage  of  the  legal  estate  free  from  all 
prior  incumbrances.  The  title  in  such  a  case  which  the  vendor  of  the  mort- 
gage impliedly  undertakes  to  give  is  a  good  marketable  title,  which  means  a 
title  to  a  mortgage  of  a  legal  estate  in  possession,  just  as  the  vendor  who  sells 
land  without  saying  more  impliedly  agrees  to  show  a  good  title  to  both  the 
mortgage  debt,  the  money  secured  by  the  mortgage,  and  to  the  security  holden 
for  the  debt,  the  land;  and  he  can  only  show  the  latter  by  proving  the  legal 
estate  free  from  all  incumbrances  has  passed  under  the  mortgage.  The  same 
rule  should  prevail  in  a  court  of  law,  the  constraction  of  contracts  being  the 
same  in  both  jurisdictions.    If  the  agreement  had  been  executed  the  remedy 
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of  till)  pliiiiitilf  would  Imvi^  bofii  upon  nny  covcimiitH  which  tho  traiiHfer  mif^lit 
have  contiiiiiuil,  or,  if  Htill  in  fwri,  if  it  couhl  bo  Hhowii  tlioro  liivtl  been  any 
waiver  of  thu  rit{ht  to  call  for  a  uood  titlo,  the  plaintilT  niit(ht  be  concluded  ; 
and  thiH  inivjlit  have  been  a  eonse(|iience  of  distinct  notice  to  him  during  tlie 
re;<otiations  that  the  niortfja^o  was  upon  tiio  e<piity  of  redcniijlion  only,  but 
there  was  no  proof  o{  nny  Huch  waiver  or  acceptance  of  notice  from  which  it 
mi^ht  be  inferred. 

/'(■»•  Henry,  J. —When  it  waa  stipulated  in  K^ueral  terniH  that  a  niorttja^e 
was  to  be  nxdi^ned  the  a';reenient  could  only  be  performed  by  aHBi^^nin^  a 
firHt  nujrtj^atio. 

Ai)]H'al  diamisBod  with  costs. 

Lynch  v.  Wood.— '28rd  June,  1884. 

12.  A(/ent,  sale  Inj — IhUij  of,  xivder  inslrurtiovs  to  kcU  Imuh — 
Voider  and  jmrcluiser — Contract  vot  Innding  under  stat- 
ute of  frauds  —  Cummissioii  —  Mia-trvd  —  RediLctinv  of 
verdict. 

About  the  first  day  of  January,  1882,  the  appellants,  who  wi?re  real  estate 
agents  or  brokers  in  the  city  of  Winnipej,',  received  verbal  iiistruetioiis  from 
the  respondents  to  sell  p.irt  of  the  south  half  of  lot  I'i,  in  the  Parish  of  Kil- 
donau,  containiuj;  145  acres,  at  ^'iTS  an  acre,  the  whole  price  amountiiij,'  to 
$3',l,H75;  on  the  terniB  of  §5,000  cash,  1?1'2,000  on  a  mort^'a^o  then  existiii^^  on 
the  property,  and  the  balance  cash  in  twenty  days  from  date  of  sale. 

On  the  13th  day  of  said  month  of  January,  the  appellants  sold  the  land 
at  the  said  price,  receiving  from  the  purchasers  the  sum  of  #5,000  as  a  deposit 
on  account  of  the  purchase  money,  and  >,'ivinft  therefor  a  receipt. 

On  the  day  the  appellants  sold  the  said  land  and  received  the  said  1^5,000 
from  the  purchasers,  Henry  F.  Champion,  one  of  the  respondents,  called  at 
the  office  of  the  appellants,  who  informed  him  of  the  sale,  and  the  said 
Champion  then  demanded  and  received  from  the  appellants  the  85,000,  and 
gave  the  apjiellants  a  receipt  therefor. 

On  the  14th  day  of  the  said  month  of  January,  the  appellants  received 
instructions  from  the  respondents  to  sell  10  acres,  being  another  part  of  said 
south  half  of  lot  12,  Pariah  of  Kildonan,  east  of  Main  street  in  the  city  of 
■Winnipe^',  at  the  price  of  f  1,500  per  acre. 

On  the  15th  day  of  January,  the  appellants,  as  such  at;ont8  of  the 
respondents,  sold  the  said  10  acres  to  one  F.  W.  Barrett  (actinj,'  for  the  syndi- 
cate who  had  purchased  the  145  acres)  who  agreed  to  purchase  at  the  price  at 
which  the  appellants  had  been  authorized  to  sell,  but  the  formal  a^jreement 
was  closed  by  said  Barrett  with  Henry  F.  Champion,  one  of  the  respondents, 
to  whom  Barrett  paid  ?1,500  on  account  of  the  purchase  money  of  815,000, 
and  Champion  gave  to  said  Barrett  a  receipt  for  the  amount  so  paid. 

Prior  to  the  expiration  of  the  twenty  days,  within  which  the  balance  of 
the  purchase  money  on  the  145  acre  parcel  was  to  be  paid,  the  purchasers 
discovered  that  the  patent  for  75  or  80  acres  thereof  (being  what  is  known 
as  the  outer  two  miles  thereof)  had  not  been  issued,  and  the   respondents 
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wore  witlioiit  titlu  to  h\u:\\  p<n'tii>ii  ;  nml  on  arconiit  of  tie's  want  of  title  in 
the  reaiioinloiitH  tlic  imri-liUHfrs  rufiHod  to  conipli-to  tliuir  purolmno,  and 
from  the  absonco  of  n  writing;  8it{ned  by  them  they  ooulil  not  be  compelled 

to  do  BO. 

The  (vppellanta  brouglit  an  notion  for  commission  upon  the  entire  purclinse 
money,  Sl.Sti'). 

The  rt-rtpoiidcnta  Hct  up  thn  dofnnco  tliat  tlio  appellants  promiflcd  to  soil 
the  Huid  liviidrt,  and  to  coinplfto  suoii  sale  by  prcpariiu;  the  nccosHary  a;;ree- 
ment  in  writiu)}  to  make  a  binding  contract  with  Hucli  person  or  peraoiia  as 
slunild  become  purchaHeiH  of  the  laiidM. 

The  caHo  came  on  for  trial  bi-foro  a  jury  who  followed  the  chari.;  ■  (if  tlie 
Chief  iIuHtice,  and  found  a  venlict  in  favour  of  the  plain  JffH  for  tiio  full  amount 
of  thoir  claim,  thoroby  tiivin^;  tlicm  2.J  per  cent,  upon  the  entire  purdiase 
money  of  both  parcels  of  land.  Tliia  verdict  was  movetl  a^'ainst  slice  'ssifully, 
and  judgment  was  rendered  directiufj  tiiat  the  verdict  slioidd  bo  re.lucfd  to 
91*25,  boin^;  coniniissioii  at  tho  rate  of  "ij  per  cent,  on  the  ■J.5,000  actuiilly  paid, 
or,  in  tlie  alternative,  tluvt  there  nlujuld  be  a  new  trial  without  costs,  the  plain- 
tiffs to  make  their  election  between  the  two  alternatives  within  '20  dayn. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Ritchie,  C.J.,  and 
Fournier  and  Taschereau,  J.I.,  that  there  had  been  a  mis-trial,  owin>;  to  cer- 
tain matters  which  oujjlit  to  have  been  submitted  to  the  jury,  not  havinj4 
been  submitted  by  tho  judj^o  with  proper  directions,  matters  in  reference  tO' 
the  nature  of  the  terms  upon  which  the  appellants  were  employed,  tho  ques- 
tion wliether  the  sale  went  off  throuj,'li  tho  nej^'lect  of  tho  appellants  to  take 
a  writini!  bindin-,'  the  purchasers,  or  whether  it  wont  off  by  reason  of  the 
vendors  not  being  able  to  complete  tho  title,  or  because  they  were  nnwilliuf; 

to  do  BO. 

Tiie  order  for  a  now  trial  sliould  be  affirmed,  the  plaintiffs  to  have  the 
al'oernative,  to  be  exercised  within  20  days  after  service  of  tho  order  in  appeal, 
of  reducint^  his  verdict  to  the  '&123. 

Per  Henry,  J. — It  was  the  duty  of  the  appellants  to  take  from  tho  pur- 
chasers a  bindinj^  a}.;rcement  under  tho  statute  :  and  having  neglected  to  do  so, 
they  were  not  entitled  to  any  compensation. 

I'tr  Strong,  J.,  dissenting. — The  appellants  did^all  they  were  bound  to  do, 
and  earned  their  commission  by  finding  the  purchasers,  and  did  nothing  and 
omitted  nothing  which  amounted  to  misfeasance  or  nonfeasance  disentitling 
them  to  the  commission  which  they  had  earned. 

McKenzie  y.  Champion.— 22nd  June,  188.5. — xii.  ()19. 

13.  Authority  to  (lulivor  deed  and  receive  purchase-  money — Agent 

exceeding  authority — New  agreement. 

"■  See  AGENT,  11.  ■  :  •' 

14.  Contract  for  sale  of  land — Suit  for  rescission  of — Fratulident 

m  isrepresentation — Evidence. 

Where  the  court  below  dismissed   the  plaintiff's  bill  praying  for  the 
-   rescission  of  an  executed  contract,  Held,  that  a  clear  case  of  fraud  must  be 

CAS.   DIO. — 50 
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established  to  obtain  the  rescission  of  an  executed  contract,  and  the  allej^tions 
of  fraud  made  by  the  plaintift  being  uncorroborated  and  contradicted  in  every 
particular  by  the  defendant,  neither  the  court  below  nor  the  court  in  appeal 
would  be  justJfied  in  rescindinj^  the  contract  in  question.  Henry,  J.,  dissent- 
ing, on  the  ground  that"  the  evidence  bore  out  the  allegations  of  fraud. 

Appeal  dismissed  with  costs. 

Hutchinson  v.  Calder. — 23rd  June,  1885. 

15.  Sale  under  power  in  a  mortg.age  after  foreclosure. 

See  MORTGAGE,  15. 

16.  Sale   of  lots   by  2)lan — Lanes  shown   on   'plan — Subsequent 

acceptance  of  conveyance  accordivfj  to  dijfevent  plans. 

The  city  of  Toronto  offered  land  for  sale,  according  to  a  plan  showing  one 
block  consisting  of  five  lots  each,  about  200  feet  in  length  running  from 
east  to  west  bounded  north  and  south  by  a  lane  of  the  same  length,  and  east  by 
a  lane  running  along  the  whole  depth  of  the  block  and  connecting  the  other  two 
lanes.  South  of  this  block  was  a  similar  block  of  smaller  lota,  ten  in  number, 
running  north  and  south  120  feet  each.  The  lane  at  the  east  of  the  first  lot  was 
a  continuation,  after  crossing  the  long  lane  between  the  blocks, of  lot  No.  10  in 
the  second  block.  The  advertisement  of  sale  stated  that  "  lanes  run  ni 
rear  of  the  several  lots."  M.  became  the  purchaser  of  the  first  block,  and  C. 
of  lot  10  in  the  second.  Before  registry  of  the  plan  M.  applied  to  the  City 
Council  to  have  the  lane  at  the  east  of  the  block  closed  up  and  included  in  his 
lease  which  was  granted.  C.  then  objected  to  taking  a  lease  of  his  lot  with  the 
lane  closed,  but  afterwards  accepted  a  lease  which  described  the  land  as  leased 
according  to  plan  380  (the  plan  exhibited  at  the  sale)  and  plan  352  (which 
showed  the  lane  closed),  and  he  brought  an  action  against  the  city  and  M.  to 
have  the  lane  re-opened. 

Held,  affirming  the  judgment  of  the  court  below,  that  C.  having  accepted  a 
lease  after  the  lane  was  closed,  in  which  reference  was  made  to  said  plan  352, 
was  bound  by  its  terms  and  had  no  claim  to  a  right  of  way  over  land  thereby 
shown  to  be  included  in  the  lease  to  M.  ' 

Held,  also,  per  Gwynne,  J.,  that  under  the  contract  evidenced  by  the 
advertisement  and  public  sale  C.  acquired  no  right  to  the  use  of  the  lane  after- 
wards closed. 

Carey  v.  City  of  Toronto.— April  <),  1880.— xiv.  172. 

17.  Will — Devisee  under — Mortgage  by  testator — Foreclosure  of— 

Suit  to  sell  real  estate  for  pa.ynient  of  debts — Decree  under 
— Conveyance  by  purchaser  at  sale  under  decree — Assign- 
ment of  mortgage — Statute  confirming  title. 

A.  M.  died  in  1838,  and  by  his  will  left  certain  real  estate  to  his  wife,  M. 
r "     M.,  for  her  life,  and  after  her  death  to  their  children.     At  the  time  of  his 
death  there  were  two  small  mortgages  on  the  said  real  estate  which  were  sub- 
sequently foreclosed,  but  no  sale  was  made  under  the  decree  in  such  suit. 
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In  1841  the  mortgages  and  the  interest  of  the  mortgagee  in  the  foreclosure 
suit  were  assigned  to  one  J.  B.  U.,  who,  in  1849,  assigned  and  released  the 
same  to  M.  M. 

In  1841  M.  M.,  the  administrator  with  the  will  annexed  of  the  said  A.  M., 
tiled  a  bill  in  chancery  for  tlie  purpose  of  having  this  real  estate  sold  to  pay 
tlie  debts  of  the  estate,  she  having  previously  applied  to  the  Governor  in 
Council,  under  a  statute  of  the  Province,  for  leave  to  sell  the  same,  which  was 
ryfu^ed  on  the  ground  that  such  leave  could  not  be  granted  for  the  sale  of  a 
particular  part  of  the  estate,  and  if  the  whole  estate  were  sold  and  there 
should  be  a  surplus,  there  would  be  no  mode  of  appoi'tioning  such  surplus 
among  the  devisees.  A  decree  was  made  in  this  suit  and  the  lands  sold,  the 
said  M.  M.  becoming  the  purchaser.  She  afterwards  conveyed  said  lands  to 
the  commissioners  of  the  lunatic  asylum,  and  the  title  therein  passed,  by 
various  Acts  of  the  Legislature  of  Nova  Bcotia,  to  the  present  defendants.  A 
statute  having  been  passed  in  1874  confirming  the  title  to  the  said  lands  in  the 
Commissioner  of  Public  Works  and  Mines,  M.  K.,  devisee  under  the  will  of  A. 
JM.  brought  an  action  of  ejectment  against  the  Commissioner  of  Public  Works 
and  Mines  and  the  resident  physician  of  the  lunatic  asylum  which  was  built 
on  said  land,  and  in  the  course  of  the  trial  contended  that  the  sale  under  the 
decree  in  the  chancery  suit  was  void,  inasmuch  as  the  only  way  in  which  land 
of  a  deceased  person  can  be  sold  in  Nova  Scotia  is  by  petition  to  the  Governor 
in  Council.  The  validity  of  the  mortgages  and  of  the  proceedings  in  the  fore- 
closure suit  were  also  attacked.  The  action  was  tried  before  a  judge  without 
a  jury,  and  a  verdict  was  found  for  the  defendants,  which  verdict  the  Supreme 
Court  of  Nova  Scotia  refused  to  disturb. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below,  that  even  if  the  sale  under  the  decree  in  the  chancery  suit 
was  invalid,  the  title  to  the  land  would  be  outstanding  in  the  mortgagee  or 
those  claiming  under  her,  and  the. plaintiff,  therefore  could  not  recover  in  an 
action  of  ejectment. 

SembU,  that  such  sale  was  not  invalid,  but  passed  a  good  title.  Henry,  J., 
dubitaiite. 

Held,  also,  that  the  statute  c.  30,  s.  47  R.  S.,  4th  series,  vested  the  said 
land  in  the  defendants,  if  they  had  net  a  title  to  the  same  before.  Henry,  J., 
dubitantc. 

Appeal  dismissed  with  costs. 

Kearney  v.  Creelman. — 17th  February,  18SG — xiv.  83. 

18.  Wurranty  (((jalnst  charijes  and  inciiinhraiiices — Promwe  to  pay 
tvithoiit  reserve,  by  subsequent  deed,  ivith  knowledge  of 
assessments — Interest,  agreement  as  to  compensation. 

On  the  28th  June,  J  ^77,  the  appellants  entered  into  an  agreement  before 
Hunter,  N.  P.,  by  whic'i.  without  any  reserve,  they  acknowledged  to  owe,  and 
promised  to  pay  certain  sums  of  money  amongst  others  to  Mrs.  L.,  transferee 
of  one  of  the  vendnrs,  who,  on  the  3rd  April,  1873,  sold  the  Windsor  Hotel 
property  in  Montreal  to  the  appellants,  and  by  the  same  deed  Mrs.  L.  agreed 
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to  asaist  the  appellants,  in  obtaining  a  loan  of  §350,000,  and  to  relinquisli  the 
priority  of  her  hypothec  for  her  share  on  the  property,  to  extend  to  six  yeara 
the  period  for  the  payment  of  the  balance  due  her,  waiving  also  any  right  to 
interest  until  the  appellant's  company  had  an  available  surplus  after  paying 
interest  and  insurance  in  connection  with  the  new  loan.  Subsequently,  on 
15th  June,  1880,  Mrs.  L.,  by  notarial  deed,  transferred  to  the  respondent  the 
balance  alleged  to  be  due  her  under  the  deed  of  the  28th  June,  1877,  and  the 
respondent  brought  an  action  to  recover  this  balance  with  interest  from  Ist 
July,  1877,  to  the  loth  December,  1885,  date  of  the  action.  To  this  action  the 
appellants  pleaded,  niter  alia,  that  under  the  deed  of  the  28th  June,  1877, 
interest  could  be  demanded  only  from  the  Ist  July,  1881,  the  secretary  of  the 
company  having  on  said  date  testified  for  the  first  time  there  was  an  available 
surplus ;  and  also  that  both  principal  and  interest  were  compensated  by  the 
sum  of  §1,001.70  paid  the  city  for  assessments  imposed  under  -42  and  43  V. 
c.  53,  ^P.Q.),  for  the  cost  of  public  improvements  made  in  the  vicinity  of  the 
property  prior  to  the  sale  of  the  property  to  the  company  in  1875.  The  assess- 
ment rolls  originally  made  for  these  improvements  were  set  aside  by  two  judg- 
ments in  1876  and  1879.  Held,  affirming  the  judgment  of  the  court  below,  that 
under  tlie  circumstances  the  respondent  could  not  bo  said  to  be  the  ijarant  of 
tiie  purchasers  of  the  said  property,  and  therefore  he  was  entitled  to  the  pay- 
ment of  the  balance  alleged  to  be  due  under  the  deed  of  the  28th  June,  1877, 
notwithstanding  any  cl<\im  the  appellants  might  have  against  their  vendors 
under  the  general  warranty  stipulated  in  the  deed  of  purcliase  of  April,  1875. 

Held,  also,  that  by  the  terms  of  the  deed  of  the  28th  of  July,  1877,  interest 
could  be  recovered  only  from  the  Ist  of  June,  1881. 

Windsor  Hotel  Co.  v.  Cross.— xii.  624. 

19.  Voluntary   fctyinent   by  piirckaaer — Lien  of  third  imrty — 

Application  of  proceeds  of  sale — Interpleader  act — Lamh 
taken  or  sold  under  execution. 

Where  the  purchaser  of  land  voluntarily  paid  to  the  sheriff  the  amount  of 
an  execution  in  his  hands  in  a  bond  fide  belief  that  it  was  a  charge  upon  the 
land. 

Held,  that  a  party  having  a  lien  on  said  lands  could  not,  under  the  Inter- 
pleader Act,  claim  the  money  so  paid  to  the  sheriff  as  against  the  execution 
creditor,  even  where  he  had  relinquished  his  title  to  the  land  to  enable  the 
owner  to  carry  out  the  said  sale,  and  was  to  receive  a  portion  of  the  purchase 
money. 

Semble,  that  as  the  lands  were  neither  "  taken  nor  sold  under  execution." 
the  case  was  not  within  the  Interpleader  Act. 

Federal  Bank  of  Canada  v.  Canadian  Bank  of  Commerce.— xiii.  384. 

20.  Subject  to  mortgage — Absolute  sale — Sale  of  equity  of  redemp- 

tion— Consideration  in  deed. 

B.  sold  to  C.  land  mortgaged  to  a  loan  society.  The  consideration  in  the 
deed  was  $1,400  and  the  sum  of  ?104  was  paid  to  B.    C.  afterwards  paid 
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§1,081  and  obtained  a  dischartje  of  the  morts^age.  B.  brought  an  action  to 
recover  the  balance  of  the  difference  between  the  amount  paid  the  society  and 
said  sum  of  $1,400,  and  on  the  trial  he  testified  that  he  intended  to  sell  the  land 
for  a  fixed  price ;  that  he  had  been  informed  by  W.,  father-in-law  of  C,  that 
there  would  be  about  SHOO  cominji  to  him ;  that  he  had  demurred  to  the  accept- 
ance of  the  sum  offered,  $104,  but  was  informed  by  C.  and  the  lawyer's  clerk, 
who  drew  the  deed,  that  they  had  figured  it  out  and  that  was  all  that  would 
be  due  him  after  paying  «he  mortgage  ;  that  he  was  incapable  of  figuring  it 
himself  and  accepted  it  _ ..  this  representation.  C.  claimed  that  the  transac- 
tion was  only  a  purchase  by  him  of  the  equity  of  redemption,  and  that  B.  had 
accepted  $104  in  full  for  the  same. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  Taschereau  and 
Gwynne,  J  J.,  dissenting,  that  the  weight  of  evidence  was  in  favour  of  the  claim 
made  by  B.,  tliat  the  transaction  was  an  absolute  sale  of  the  land  for  §1,400; 
and  independently  of  that,  the  deed  itself  would  be  sufficient  evidence  to  sup- 
port such  claim  in  the  absence  of  satisfactory  proof  of  fraud  or  mistake. 

Burgess  y.  Conway.— xiv.  90. 

21.  Sale  a  rc'mi'rc- — Term — Notice — Mine  en  demeure — Res  judicata. 

Held,  affirming  the  judgment  of  the  court  below,  where  the  right  of 
redemption  stipulated  by  the  seller  entitled  him  to  take  back  the  property  sold 
within  three  montlis  from  the  day  the  purchaser  should  have  finished  a  com- 
pleted house  in  course  of  construction  on  the  property  sold,  it  was  the  duty  of 
the  purchaser  to  notifj'  the  vendor  of  the  completion  of  the  house,  and  in 
default  of  such  notice,  the  right  of  redemption  might  be  exercised  after  the 
expiration  of  the  three  months. 

Tliere  was  no  chose  jugee  between  the  parties  by  the  dismissal  of  a  prior 
action  on  the  ground  that  the  time  to  exercise  the  right  of  redemption  had  not 
arrived,  and  the  conditions  stipulated  had  not  been  complied  with. 

Leger  y.  Fournier. — xiv.  314. 

22.  Unknown  quantity — Sold  hy  the  acre — Words  "more  or  less" 

— Executors — Breach  of  trust. 

The  executors  of  an  estate  were  authorized  by  the  will  to  sell  such  portion 
of  the  real  estate  as  they  in  their  discretion  should  think  necessary  to  pay  off 
a  mortgage  and  such  debts  as  the  personal  estate  would  not  discharge.  They 
offered  f(jr  sale  at  auction  a  lot  described  as  sixty  acres  (more  or  less)  section 
78,  Loch  End  Farm,  Victoria  District,  and  giving  the  boundaries  on  three 
sides.  The  lot  was  unsurveyed  and  was  offered  for  sale  by  the  acre,  an  upset 
price  of  $35  being  fixed.  By  the  conditions  of  sale  a  survey  was  to  be  made 
after  the  sale  at  the  joint  expense  of  vendors  and  purchaser. 

S.  purchased  the  lot  for  ^cT  per  acre  and  on  being  surveyed  it  was  found 
to  contain  117  acres.  The  executors  refused  to  convey  that  quantity,  alleging 
that  only  some  $'2,000  was  required  to  pay  the  debts  of  the  estate,  and  refused 
to  execute  a  deed  of  the  117  acres  tendered  by  S.  In  a  suit  by  S.  for  specific 
performance  of  the  contract  for  sale  of  the  whole  lot. 
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Held,  reversing  the  judgment  of  the  conrt  below  and  restoring  that  of  the 
judge  on  the  liearinL',  Gwynne,  J.,  diasenting,  that  S.  was  entitled  to  a  convey- 
ance of  the  117  acres,  and  that  the  executors  would  not  be  guilty  of  a  breach 
of  trust  in  conveying  that  quantity.  ; 

Sea  v.  McLean. — xiv.  632. 

2S.  Vendor's  lien — Sale  of  hind — Notice. 

W.  S.  agreed  to  transfer  his  timber  limits  to  W.  A.  S.  in  case  the  latter 
shoul'l,  within  two  years,  pay  off  a  mortgage  to  R.  and  other  liabilities,  and  in 
case  W.  S.  was  obliged  to  pay  any  of  such  liabilities  he  was  at  liberty  to  sell 
such  portion  of  said  limits  as  would  recoup  him.  At  the  same  time  W.  S. 
wrote  to  R.,  authorizing  him  to  transfer  to  W.  A.  S.  said  lands  which  he  held 
as  security  on  payment  of  his  claim.  R.  assigned  his  claim  and  the  limits  to 
B.  who,  by  agreement  with  W.  A.  S.  and  the  executors  of  W.  S.  continued  to 
carry  on  the  lumber  business  formerly  owned  by  W.  S.  Certain  of  the  liabilities 
of  W.  S.  not  having  been  paid  his  estate  claimed  a  vendor's  lien  on  such 
limits,  and  relied  on  the  letter  to  R. ,  and  on  notice  to  an  attorney  who  pre- 
pared the  agreement  with  B.  to  establish  notice  of  such  lien  in  B. 

Held,  affirming  the  judgment  of  the  court  below,  that  even  if  such  lien 
existed  B.  could  not  be  said  to  be  affected  with  notice  of  it. 

,  ;  Scott  y.  Benedict. — xiv.  735. 

24.  Purchase  of  land — Joint   negotiations — Deed   to  one  only — 

Evidence — Residting  trust. 

McK.  &  S.  jointly  negotiated  for  the  purchase  of  land,  and  a  deed  was 
given  to  S.  alone,  a  portion  of  the  purchase  money  being  secured  by  the  joint 
notes  of  McK.  &  S.  In  an  action  by  S.  to  have  it  declared  that  McK.  had  no 
interest  in  the  property  ; 

Held,  reversing  tlie  judgment  of  the  court  below,  and  confirming  the  judg- 
ment of  the  trial  judge,  Henry,  J.,  dissenting,  that  the  evidence  greatly  pre- 
ponderated in  favour  of  the  contention  of  McK.  that  the  purchase  was  a  joint 
one  by  himself  and  S. 

Held,  also,  that  S.  being  liable  for  an  ascertained  portion  of  the  purchase 
money  there  was  a  resulting  trust  in  his  favour  for  his  interest  in  the  land. 

McKercher  y.  Sanderson. — xv.  296. 

25.  By  wife  to  secure  debt  of  her  husband — Simulated  deeds — Art. 

1301,  C.C.  (P.Q.). 

See  HUSBAND  AND  WIFE,  5.        .      , 

26.  Judgment  in  licitation — Binding  on  parties  to  it — Constitu- 

tionality of  an  act  of  incorpondion  of  company — Vendor 
to  company  estopped  from  questioning  validity  of 

The  Island  of  Anticosti,  held  in  joint  ownership  by  a  number  of  people, 

~    was  sold  by  licitation  for   !8]01,000.     The   report  of   distribution  allotted  to 

G.  B.  (plaintiff)  $16,578.66,  for  his  share,  as  owner  of  one-sixth  of  the  island 
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acquired  from  the  Island  of  Anticosti  Company,  who  had  previously  acquired 
one-sixth  from  Dame  C.  Langan,  widow  of  H.  'r.  Forsyth.  The  respondent's 
claim  was  disputed  by  the  appellant,  the  daughter  and  legal  representative  of 
Dame  C.  Langan,  alleging  that  the  sale  by  her  through  her  attorney,  W.  L.  F., 
of  the  one-sixth  to  the  Anticosti  Company  was  a  nullity,  because  the  act 
incorporating  the  company  was  ultra  vires  of  the  Dominion  Government,  and 
that  the  sale  by  W.  L.  F.,  as  attorney  for  his  mother,  to  himself,  as  represent- 
ing the  Anticosti  Company,  was  not  valid.  The  Anticosti  Company  was 
one  of  the  defendants  in  the  action  for  licitation,  and  the  appellant  an  inter- 
vening part :  no  proceedings  were  taken  by  the  appellant  prior  to  judgment, 
attacking  either  the  constitutionality  of  the  Island  of  Anticosti  Company's 
charter  or  the  status  of  the  plaintiff,  now  respondent. 

Held,  afiBrming  the  judgment  of  the  court  below,  Ritchie,  C.  J.,  and  Gwynne, 
J.,  dissenting,  that  as  Dame  C.  Langan  had  herself  recognized  the  existence  of 
the  company,  and  as  the  appellant,  her  legal  representative,  was  a  party  to  the 
suit  ordering  the  licitation  of  the  property,  she  the  appellant,  could  not  now 
on  a  report  of  distribution,  raise  the  constitutional  question  as  to  the  validity 
of  the  Act  of  Dominion  Parliament  constituting  the  company,  and  was  now 
estopped  from  claiming  the  right  of  setting  aside  the  deed  of  sale,  for  wliich 
her  mother  had  received  good  and  valuable  consideration. 

Forsyth  y.  Bury. — xv.  343. 
[Leave  to  apppeal  was  refused  by  the  Judicial  Committee  of  the  Privy 
Council.     .^Vt'  Canadian  Gazette,  Vol.  xi.,  p.  418J. 

27.  Contract — Rescission  of — Setting  aside  conveyance  of  lend — 

Misrepresentation— Matters   of   title— Fraud — Action  for 
deceit— Evidence. 

A  party  who  seeks  to  set  aside  a  conveyance  of  land  executed  in  pursuance 
of  a  contract  of  sale,  for  misrepresentation  relating  to  a  matter  of  title,  is 
bound  to  establish  fraud  to  the  same  extent  and  degree  as  a  plaintiff  in  an 
action  for  deceit. 

B.  bought  land  described  as  "two  parcels  containing  18  acres  more  or 
less,"  and  afterwards  brought  an  action  for  rescission  of  his  contract,  on  the 
grounds  that  he  believed  he  was  buying  the  who?e  lot  offered  for  sale,  being 
some  25  acres,  and  that  the  vendor  had  falsely  r^ipresented  the  land  sold  as 
e.xteuding  to  th-j  river  front.  The  evidence  on  the  trial  showed  that  B.  had 
knowledge,  before  his  purchase,  that  a  portion  of  the  lot  had  been  sold. 

Held,  aittrming  the  judgment  of  the  court  below,  that  even  if  B.  was  not 
fully  aware  thatithe  portion  so  sold  was  that  bordering  on  the  river  front,  the 
knowledge  he  had  was  sufficient  to  put  him  on  inquiry  as  to  its  situation,  and 
he  could  not  recover  on  the  ground  of  misrepresentation. 

Bell  Y.  Macklin. — xv.  .57^) 

28.  Sale  by  slierifF — Seizure  su2yer  non  possidente — Art.  6  »Si  32, 

C.  C.  P.,  (P.Q.)— Registration  of  real  rights— Art.  2091,  C.C. 

See  SHERIFF,  10. 
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29.  Stdtiiti'  of  frauds — Mdtters  for  futitre  arrangement — Sale  of 

land  or  of  equity  of  redenvptlon. 

L.  signed  a  document  by  which  he  agreed  to  sell  certain  property  to  W.  for 
$4'2,500,  and  W.  signed- an  agreement  to  purchase  the  same,  The  document 
signed  by  W.  stated  that  the  property  was  to  be  purchased  "  subject  to  the  in- 
cumbrances tliereon."  With  this  exception  the  papers  were,  in  substance,  the 
same,  and  each  contained  at  tlieend  this  clause:  "terms  and  deeds,  etc.,  to  be 
arranged  by  the  1st  of  May  next." 

On  the  day  that  these  papers  were  signed  L.,  on  request  of  W.'s  solicitor,  to 
have  the  terms  of  sale  put  in  writing,  added  to  the  one  signed  by  him  the 
following:  "Terms,  $500  cash  this  day,  $500  on  delivery  of  the  deed  of  the 
Parker  property,  $800  with  interest  every  three  months  until  the  six  thousand 
five  hundred  dollars  are  paid,  when  the  deed  of  the  entire  property  will  be 
executed." 

The  property  mentioned  in  these  documents  was,  with  other  property  of 
L.,  mortgaged  for  $30,000.  W.  paid  two  sums  of  $500  and  demanded  a  deed 
of  the  Parker  property,  which  was  refused. 

In  an  action  against  L.  for  specific  performance  of  the  above  agreement, 
the  defendant  set  up  a  verbal  agreement  that  before  a  deed  was  given  the 
other  property  of  L.  was  to  be  released  from  the  mortgage,  and  also  pleaded 
the  Statute  of  Frauds. 

Held,  affirming  the  judgment  of  the  court  below,  Patterson,  J.,  doubting, 
that  there  was  no  completed  agreement  in  writing  to  satisfy  the  Statute  of 
Frauds. 

Per  Ritchie,  C.J.,  the  agreement  only  provides  for  payment  of  $6,500 
leaving  the  greater  part  of  the  purchase  money  unprovided  for.  If  W.  was  to 
assume  the  mortgage  it  was  necessary  to  provide  for  the  release  of  L.'s  other 
property  and  for  matters  in  relation  to  the  leasehold  property. 

Per  Strong,  J.,  the  agreement  was  for  sale  of  an  equity  of  redemption  only 

and  as  questions  would  arise  in  future  as  to  release  of  L.'s  other  property  from 

the  mortgage  and  his  indemnity  from  personal  liability  to  the  mortgagee,  which , 

should  have  formed  part  of  the  preliminary  agreement,  specific  performance 

could  not  be  decreed, 

Williston  Y.  Lawson. — xix.  G73. 

30.  Uii])aid   taxes — Irregular    assessment — Validating   Act — Nul- 

lity. 

See  ASSESSMENT  AND  TAXES,  24. 

31.  Sale  in  trust — Conditions  to  be  performed  by  cestui  que  trust 

— Failure  of — Revocation. 

See  TRUSTS  AND  TRUSTEES,  21. 

32.  Specific  performance— Contract — Absolute  deed  of  land — Un- 

disclosed trust — Deed  in  name  of  third  patry — Collusion — 
Statute  of  Frauds. 

See  SPECIFIC  PERFORMANCE,  5. 
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S3.  Land,  sale  of  —Deliver >/  to  (Kjcoi —  Pleadiwi — Arts.  1501, 
150  J,  a  a 

S.  T.  brought  an  action  to  recover  f>3,'200  as  balmiceol;  the  purchase  money 
of  certain  lands  in  Quebec  sold  by  him  to  the  N.  S.  li  Co.  To  this  action  the 
railway  company  pleaded  by  temporary  e>:ception  that  out  of  i!,307  superficial 
feet  sold  to  them,  S.  T.  never  delivei-ed  710  feet,  and  that  so  lon^  as  the  full 
quantity  purchased  was  not  delivered  they  were  not  hound  to  pay.  To  this 
plea  S.  T.  replied  specially  that  he  delivered  {ill  the  land  sold  to  P.  B.  V.,  the 
aijent  of  the  company  with  their  assent  and  approbation,  to<4ether  with  other 
land  sold  to  said  P.  B.  V.  at  the  same  time.  At  the  trial  it  v,-as  shown  that 
P.  B.  V.  had  purchased  all  the  lands  owned  by  8.  T.  in  that  locality  but 
exacted  two  deeds  of  sale,  one  of  3,307  feet  for  the  Railway  Company,  and 
another  of  the  balance  of  the  property  for  himself.  By  the  deed  to  P.  B.  V. 
his  land  is  bounded  by  tliat  previously  sold  to  the  company.  P.  B.  V.  took 
possession  and  the  railway  company  fenced  in  what  they  rerjuired. 

Held,  affirming  the  judj^ments  of  the  Court  of  Queen's  Bench  for  (L.  C), 
that  S.  T.  havin-,'  <k'livered  to  P.  B.  V.  the  agent  of  the  Company,  with  their 
assent  and  approbation,  the  whole  of  the  land  sold  to  them  together  with 
ether  lands  sold  to  tiio  said  P.  B.  V.  at  the  same  time  lie  was  entitled  to  the 
balance  of  the  purchase  money. 

I'lT  Taschereau,  J. — That  ail  appellants  could  claim  was  a  diminution  of 
price,  or  cancellation  of  the  sale  under  Arts.  1501,  1502,  and  that  therefore 
their  plea  was  bad.  , 

Pi'esent :  Ritchie,  C.J.,  and  Strong,  Fournier,  Henry,  Tasohereau  and 
Gwynne,  JJ. 

North  Shore  Railway  Company  y.  Trudel.— 24  C.L..T.57.— 28th  Oct.  1887. 

Salvage — Action  for,  In'  agents  of  owners — Under  agreement  to 
manaije  tug;  on  commission. 

See  MARITIME  COURT  OF  ONTARIO,  7. 

School — Grant  of  land  for. 

See  CHARITABLE  TRUST. 

School  Commissioners — Appeal  from  to  Superintendent  of  educa- 
tion P.Q. — Mandamus  to  compel  carrying  out  of  decision  of 
Superintendent— 40  V.  c.  22,  s.  11  (P.Q.). 

See  EDUCATION,  3.  • 

2.  Superintendent  of — Pov^ers — Establishment  of  new  school  dis- 
trict— Appeal — Approval  of  three  visitors — 40  V.  c.  22,  s.  11 
(P.  Q.)— R.  S.  Q.  Art.  2055. 

Sed  EDUCATION,  0.  ._.    _..^ 

Scienter. 

See  DAMAGES,  59.  .         . 
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Scire  Facias — To  set  aside  charter  of  incorporated  company  for 
non-fulfilment  of  condition  precedent  to  legal  organization 
of  company — Form  of  proceedings — 44  V.  c.  6  (D.) — R.  S.  C. 
c.  21,  s.  4— Arts.  997,  et  seq.  C.  C.  P. 
See  COKPORATIONS,  48. 

LETTERS  PATENT,  2.  ,, 

PATENT  OF  INVENTION,  1,  5. 

Scrutiny. 

Sec  ELECTION,  12. 

CANADA  TEMPERANCE  ACT,  (1878),  7. 

Seal — Want  of,  on  insurance  policy. 

.SVc- INSURANCE,  LIFE,  2. 

2.    On  writ  of  execution — Sufficient  without  signature  of  protho- 
notary  under  practice  in  N.  S. 

SVe  PRACTICE,  13.  ' 

1 

Security — Bon  given  by  purcha.s.er  at  sheriffs  sale  of  lands — Not 
security  required  by  Art.  688,  C.  C.  P. 

Sec  SHERIFF,  7. 

2.    For  costs  on  appeal  to  Supreme  Court  of  Canada. 

See  PRACTICE  OF  SUPREME  COURT,  5,  6,  125-139,  143. 

Servitude — Barn  erected  over  alley  subject  to  right  of  access  to 
drain — Aggravation — Art.  557,  C.  C. — Damages. 

In  1843,  B.  ct  al.  (the  plaintiffs)  by  deed  obtained  the  rij^ht  of  draininj;  their 
property  by  passing  a  good  drain  through  an  alley  left  open  between  two 
houses  on  another  lot  in  the  town  of  St.  Johns.  In  1880,  W.  et  al.  (defendants) 
built  a  barn  covering  the  alley  under  which  the  drain  was  constructed  and 
used  it  to  store  hay,  etc.,  the  flooriug  being  loose  and  the  barn  resting  on 
wooden  posts.  In  1881  the  drain  needing  repairs,  the  plaintiffs  brought  an 
action  confessoria  against  defendants  as  proprietors  of  the  servient  land,  pray- 
ing that  they  (plaintiffs)  may  be  declared  to  have  a  right  to  the  servitude 
constituted  by  the  deed  of  1843,  and  that  the  defendants  be  ordered  to  demolish 
such  a  portion  of  the  barn  as  diminished  the  use  of  the  drain,  and  rendered 
its  exercise  more  inconvenient,  and  claiming  damages  ;  the  defendants  pleaded 
inter  alia  that  there  was  no  change  of  condition  of  the  servient  land  contrary 
to  law,  and  prayed  for  the  dismissal  of  plaintiffs'  action. 

Held,  Gwynne,  J.,  dissenting,  that  by  the  building  of  the  barn  in  question, 
the  plaintiffs'  means  of  access  to  the  drain  had  been  materially  interfered  with 
and  rendered  more  expensive,  and  therefore  that  the  judgment  of  the  court 
below  ordering  the  defendants  to  demolish  a  portion  of  their  barn  covering  the 
said  drain,  in  order  to  allow  the  plaintiffs  to  repair  the  drain  as  easily  as  they 
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mit4lit  have  done  in  1843,  when  said  drain  was  not  covered,  and  to  pay  $50 
damages,  should  be  affirmed. 

Per  G Wynne,  J.,  That  all  plaintiffs  were  entitled  to  was  a  declaration  of 
the  right  to  free  access  to  the  land  in  question  for  the  purpose  of  making  all 
necessary  repairs  in  the  drain  as  occasion  might  require,  without  any  impedi- 
ment or  obstruction  to  their  so  doing  being  caused  by  the  barn  which  had  been 
erected  over  the  drain,  and  that  the  action  for  damages  was  premature. 

Wheeler  v.  Black.— xiv.  242. 

2.  Servitude — Aggravation  of- — Art.  558,  C.  C. 

On  the  2Cth  March,  1853,  one  G.  L.  by  deed  of  sale  granted  to  P.  C.  "  a 
right  of  passage  through  the  lot  of  land  of  the  said  vendor  fronting  the  public 
road  as  well  on  foot  as  with  carriage,"  and  to  the  charge  to  the  said  purchaser 
"  of  keeping  the  gates  of  the  said  passage  shut." 

In  1882  McM.,  having  acquired  the  dominant  land,  built  a  coal  oil  refinery 
and  warehouses  thereon.  In  the  course  of  his  trade  he  had  several  heavy  carts 
making  three  or  four  trips  a  day  through  this  passage  leaving  the  gates  open, 
and  in  addition  to  his  own  carts  most  of  the  coal  oil  dealers  of  the  city  of 
Montreal,  wholesale  and  retail,  were  supplied  there  with  their  own  carts.  At 
the  time  of  the  grant  the  land  was  used  as  agricultural  land. 

Held,  affirming  the  judgment  of  the  Conrt  of  Queen's  Bench  for  Lower 
Canada  (M.  L.  R.  1  Q.  B.  370),  Henry,  J.,  dissenting,  that  the  passage  could 
not  be  used  for  the  purposes  of  a  coal  oil  refinery  and  trade,  as  McM.  thereby 
aggravated  the  servitude  and  rendered  it  more  onerous  to  the  servient  land 
than  it  was  when  the  servitude  was  established.    Art.  558,  C.  C. 

McMillan  y.  Hedge.— -xiv.  736. 

3.  Construction  of  dam — Damage  to   land  by — Improvement  of 

water  courses — Justification. 

See  RIPARIAN  PROPRIETORS,  4. 

4.  The  fact  that  a  question  of  the  right  of  servitude  arises  will 

not  give  jurisdiction  on  appeal  to  the  Supreme  Court — S.  & 
E.  C.  Act,  R.  S.  C.  c.  135,  s.  29  (b). 
See  JURISDICTION,  87.  . 

Set  Off — Right  of — Goods  sold  by  agent. 

See  SALE  OF  GOODS,  2.  : 

2.    By  shareholder  or  contributory  of  tank. 

See  BANKS  AND  BANKING,  8.  .    .-  i^--.  - 

.,-  WINDING-UP.  7.  ' 
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3.    Not  pleaded  inaction — Rirjht  to  net  of  jiuhjment — Equitable 
assignment. 

O.  and  H.  brouj^ht  counter  actions  for  breaches  of  aj^reenient.  In  March, 
1881,  G.  obtiiined  a  veudict  with  leave  to  move  for  increased  damages,  wliich 
was  j^ranted,  and  in  June,  18S5,  he  signed  judgment.  In  April,  1884,  G. 
assigned  to  L.  all  interest  iu  tho  suit  against  H.  and  gave  notice  of  such 
assignment  in  i^Iay,  1884. 

In  February,  1.S85,  H.  signed  judgment  against  G.  on  confession. 

Held,  revorsmg  the  judgment  of  the  court  below  (25  N.  IJ.  Rep.  451),  Strong, 
J.,  disssenting,  that  H.  could  not  set  off  his  judgment  against  the  judgment 
recovered  against  him  by  G.  and  assigned  to  L. 

Present:— Bir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Henry,  Tasche- 
reau  and  Gwynne,  JJ. 

Greene  v.  Harris.— June  22,  1887.— xvi.  714. 

Sewer — Construction  of,  from  one  miinicipality  into  territory  of 
adjoinintf  municipality — Restrictions — R.  S.  O.  1887,  c.  184, 
s.  479,  s-s.  15—51  V.  c.  28,  s.  20  (O.). 

See  MUNICIPAL  CORPORATIONS,  18. 

Shareholder — Liability  of,  in  public  com])any. 

See  CORPORATIONS.  1. 

2.  Liability  of  as  a  past  member — The  Imperial  Companies'  Act, 

1862. 

See  CORPORATIONS,  15. 

3.  In  bank  of  P.  E.  Island — Double  liability. 

See  BANKS  AND  BANKING,  7. 

4.  Right  of  set-off  by,  in  action  against — 45  V.  c.  23,  s.  7G  (D.) — 

Winding  up  Act. 

See  BANKS  AND  BANKING,  8. 

5.  When  a  director — Sale  by,  to  company  invalid. 

See  CORPORATIONS,  2r.. 

Shares — Held  in  trust — Transferred  to  bank — Notice — Obligation 
to  account. 

See  TRUSTS  AND  TRUSTEES,  9,  i4,  18,  20,  23. 

Sheriff—  Conversion  by. 

See  COHPORATIONS,  5.  "  —     -    - 
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2.  Trover  aj^'ainst — Justitication  under  writ  of  execution,  plea  of. 

See  TROVER. 

CHATTKL  MORTGAGE. 

3.  Side  hi/ — Proci's  verbal  of  seizure,  what  it  should  contain — 

Arts.  0J8,  a  a  P. 

Under  a  writ  of  venditioni  exponan,  iBsned  in  a  suit  wherein  M.  C.  was 
plaintiff  luul  1).  G.  wiis  defendant,  tlio  iatter's  |)roperty  was  seized,  advertised 
and  sold  to  the  appellants  under  the  following  duscription  : — "  4  lots  of  land  or 
emplacements  situate  at  Coteau  St,  Louis,  in  the  parish  of  L'Enfant  Jesus, 
heretofore  forming;  part  of  tlie  parish  of  Montreal,  in  the  district  of  Montreal, 
being  known  and  designated  in  the  official  plan  and  book  of  reference  of  the 
village  of  Coteau  St.  Louis,  in  the  said  parish  of  Montreal,  under  Nos.  IK,  lit, 
20  and  21,  of  the  sub-division  of  No.  KIT  of  the  saiil  oflicial  plan  and  book  of 
reference,  with  four  wooden  houses  and  dependencies  thereon  erected."  The 
sale  was  nnule  in  one  lot  only,  at  the  sheriff's  office,  in  the  city  of  Montreal. 
The  respondents  demanded  the  nullity  of  the  sale  by  means  of  an  opposition. 

Held,  that  it  was  not  suflicient  to  give  only  the  number  of  the  official 
plan  and  book  of  reference  in  the  jjnxVd  verbal  of  seizure  and  tlie  advertise- 
ment of  the  sheriff,  as  unds^r  Art.  (IIW,  C.  C.  P.,  it  is  necessary  to  give  the  range 
or  the  street  where  the  property  is  situated,  in  addition  to  the  official  number, 
and  therefore  the  sale  was  null  and  of  no  effect. 

[As  to  the  sale  having  been  made  at  the  sheriff's  office  instead  of  at  the 
church  door  of  the  Parish  of  1'  linfant  Jesus,  see  42  and  43  Vic.  c.  25,  (Q)] . 

Montreal  Loan  and  Mortgage  Co-  v.  Fauteaux.— iii.  411. 

4.  Replevin — Possession,  writ  of — Trespass. 

-See  CONTRACT,  14. 

5.  Action  on  bond  given  to  sheriff  in  his  official  capacity — Xidlit/ 

absolice — Opposition  in  nature  of  petition  in  revocation  of 
judgment — Discovery  of  further  evidence — Art.  581,  U.  C.  P. 
— Dot  personnel — Res  judicata — Requete  Civile. 

The  appellant,  William  McD.  Dawson,  having  purchased  a  property  in 
the  city  of  Three  Rivers,  which  proved  to  be  burdened  with  mortgages  beyond 
its  value,  an  action  was  broujjht  on  one  of  these  mortgages  by  the  hypothecary 
credititor.  Dame  Harriet  Sawtell  (Mrs.  Dickson),  upon  which  the  appellant, 
Dawson,  made  delaisscment.  Judgment  was  accordingly  obtained  and  the 
property  sold  at  sheriff's  sale  on  the  21st  February,  1862,  when  the  said  William 
McD.  Da%v8on  became  the  purchaser. 

Claims  against  the  estate  (oppositions  a  Jin  de  conserver)  were  filed  largely 
exceeding  the  amount  of  purchase  money.  Among  these  claims,  (oppositions) 
was  one  by  the  said  purchaser,  Dawson,  for  a  large  sum  of  money,  upon  the 
filing  of  which  the  then  sheriff,  I.  G.  Ogden,  took  from  him  the  said  purchaser, 
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a  Hiiuvll  payiiieDt  in  cash  and  a  boiul  or  obligation  for  the  balance,  secured 
upon  tlio  pro[)erty  itself. 

By  the  fnial  judKniont  of  dintriljiitioii,  the  liir^jest  clnim,  that  of  the  Hon- 
onrahle  Jiul^ju  Gale,  \\hh  awaniod  ii  fraction  of  the  amount  due  thereon,  beinj; 
tlio  residuary  amount  of  tlio  purchase  money  after  the  collocations  made  in 
favour  of  prior  claims  ;  while  for  the  claim  of  the  purchaser,  which  waw  hold 
to  bf  the  last,  thoro  was  nothiuj^  left.  It  appeared  that  the  collocation  in 
favour  of  the  late  Jud^e  Oalo  was  not  paid. 

The  then  sheriff,  the  late  I.  G.  O^jden,  havinfj  died,  his  heirs  or  legatees 
all  in  one  form  or  another,  renounced  their  le^al  rights  to  his  estate,  with  the 
exception  of  the  original  plaintiff  in  this  cause,  Isaac  Low  Evans  Ogdnn,  one 
of  his  sons,  who  assigned  the  said  obligation,  as  an  asset  of  his  father's  estate, 
to  William  McDougall,  then  a  practicing  attorney  at  the  bar,  who  brought  an 
action  upon  it  against  the  present  appellant,  which  action  was  defended  on  the 
plea  that  the  said  obligation  was  not  a  private  or  personal  asset  of  the  said 
I.  G.  Of:din,  but  a  security  to  ensure  the  payment  of  the  hypothecary  creditors 
collocated  by  the  final  judgment  of  distribution,  in  the  case  of  SairtcU  v.  Daw- 
gon.  It  was  also  pleaded  that  the  then  plaintiff,  being  a  practicing  attorney  at 
the  bar  of  the  same  court  where  the  action  was  brought,  could  not  become  the 
purciiaser  of  a  litigious  right  by  the  Arts.  1-18.")  and  1583  of  the  civil  code. 

The  said  Wm.  McDougall  then  reassigned  the  said  obligatior.  to  I.  L.  E. 
Ogden,  and  an  action  was  commenced  on  his  behalf. 

The  defendant's  (present  appellant's)  pleas  in  defence  were,  practically, 
that  there  was  litin  jniideng,  because  of  the  action  already  pending  on  the  same 
obligation  ;  that  the  record  (which  had  been  destroyed  by  the  burning  of  the 
court  house  in  Quebec)  should  be  restored  or  at  least  an  effort  made  to  that 
effi'ct,  before  any  other  proceoding  could  be  taken;  and  the  repetition  of  the 
former  pleading :  that  the  obligation  was  the  sheriff's  security  for  the  balance 
of  the  purchase  price  of  the  property,  and  did  not  represent  a  personal  debt 
due  to  the  late  Mr.  Ogden,  and  was  sued  upon  as  such,  in  fraud  of  the  defend- 
ant and  the  true  creditors  of  the  debt  it  represented.  The  plaintiff  denied 
that  the  previous  action  involved  the  same  issue,  or  that  the  present  action 
was  for  the  security  stated,  or  that  the  obligation  represented  the  purchase 
money  of  the  property. 

On  the  '2'lth  April,  187.5,  the  respondent,  sued  out  a  writ  of  execution 
against  the  appellant  in  pursuance  of  this  last  mentioned  judgment. 

On  the  3rd  of  May,  1875,  the  appellant  filed  an  opposition  in  the  nature 
of  a  petition  in  revocation  of  judgment,  which  is  the  subject  of  the  present 
appeal. 

Amongst  other  reasons  it  contained  the  following : —      ' 

1.  That  since  the  rendering  of  the  last  mentioned  judgment  on  the  action 
itself,  the  representatives  of  the  late  Judge  Gale  had  claimed  from  the  said 
opposant,  William  McD.  Dawson  (the  appellant),  the  amount  of  their  colloca- 
tion, threatening  to  proceed  at  folle  enchire  to  the  re-sale  of  opposant's 
(appellant's)  property,  and  that  the  said  opposant  thus  found  himself  liable  to 
pay  twice  the  same  amount. 
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'2.  That  since  the  roii(lerin>»  of  thc^  jiiri(<inent  the  opposant  (the  appcUant) 
had  discovered  proof  tliat  tiie  neciirity  moiitioiied  in  llie  relurii  of  tiiu  sherilT 
was  one  and  the  aaino  with  the  notarial  ohli^atioii  on  wliich  the  judgiueu^  was 
founded. 

8.  That  since  the  judgment,  tiic  opposant  (iippolUviit)  had  made  diuoovory 
of  an  autlientic  part  of  the  record,  and  that  tiic  pnxhiution  of  the  said  docu- 
ment, being  of  a  nature  to  affect  the  jiid},'nient  Houjjht  to  be  executed  could  take 
place  under  the  article  6Hl  of  the  Code  of  Civil  Procedure  of  the  Province  of 
Quebec. 

•1.  That  the  judgment  should  bo  rescinded  and  revoked,  having  been 
rendered  through  the  collusion  and  fraud  of  the  respondent  and  others. 

The  missing  document  was  the  sheritT's  schedule  of  the  nature  of  sale, 
and  an  authentic  copy  of  it  certified  by  the  prothonotary  was  found  and  pro- 
duced. The  opposant  (the  appellant)  also  produced  with  his  opposition  the 
Bheritf's  receipt  for  the  obligation  itself,  which  he  allpgcd  proved  tiic  obligation 
to  be  as  contended  by  the  defendant  (the  appellant)  the  security  taken  by  the 
sheriff  in  his  oflicial  capacity  for  the  payment  of  the  balance  of  the  purchase 
money,  which  belonged  to  the  hypothecary  creditors. 

On  the  14th  of  May,  1875,  a  tierce  opposition  was  filed  by  the  representa- 
tives of  the  Gale  estate,  claiming  the  obligation  above  mentioned  as  a  mere 
security  for  the  amount  of  their  collocation  by  the  n'i)ort  of  distribution  and 
denying  the  right  of  the  heirs  Ogden  to  any  part  of  the  said  obligation. 

On  the  8th  of  September,  1875,  Isaac  Low  Evans  Ogden  having  died,  the 
present  respondent,  Charles  Kinnis  Ogden,  brought  himself  into  the  case  aa 
plaintiff  ;)a?-  reprise  (Vinstdiice. 

On  the  11th  May,  1877,  the  respondent  produced  his  plea  to  the  opposition 
of  the  defendant  (appellant). 

On  the  '20ih  of  September,  1877,  the  opposition  of  appellant  was  dismissed 
by  the  Superior  Court  at  Three  Kivers,  McCord,  J.,  on  the  ground  that  there 
was  re*  jKdi'cata  against  him. 

The  Court  of  Queen's  Bench  on  the  8th  of  March,  1878,  by  their  judgment, 
ordered,  "  that  the  proceedings  on  the  opposition  of  the  said  appellant  shall 
be  suspended  until  after  the  opposition  of  the  representatives  of  the  said  Hon. 
Samuel  Gale,  filed  in  this  cause,  shall  have  been  disposed  of." 

On  the  12th  December,  1878,  the  respondent  contested  the  tieree  opjMsition 
of  the  heirs  Gale  in  obedience  to  this  last  judgment  of  the  Court  of  Queen's 
Bench. 

On  the  13th  April,  187!),  the  tierce  opposition  of  the  representatives  Gale 
was  maintained  by  the  Superior  Court  at  Three  Rivers,  with  regard  to  the 
part  of  its  conclusions  which  referred  to  the  seizure  of  the  real  estate. 

On  the  7th  September,  1880,  this  last  judgment  on  the  tierce  opposition 
was  modified  by  the  Court  of  Queen's  Bench.  This  judgment  also  admitted 
the  rights  of  the  heirs  Gale,  and  ordered  them  to  proceed  in  the  space  of  four 
months  to  the  re  sale  at  folle  enchere  of  the  properly  purchased  in  the  case  of 
Sawtell  V.  Daivson. 
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The  present  appellant,  Dawson,  contended,  that  he  was  not  a  party  to 
this  appeal,  and  he  was  ihus  condemned  without  hearing?  and  without  notice 
to  submit  to  the  re-sale  of  a  property  which  he  had  paid  by  an  obligation, 
while  the  judgni,ent  of  the  10th  of  June,  1874,  condemning  him  to  pay  to  the 
heirs  of  the  sheriff  personally  the  amount  of  said  obligation,  remained  in  full 
force. 

The  record  having  been  sent  back  to  Three  Rivers,  the  four  months 
expired  without,  as  the  appellant  alleged,  any  notice  whatever  having  been 
given  to  him  of  the  judgment,  or  of  any  other  proceeding  since  the  judgment 
on  his  appeal  given  in  his  favour  on  the  8th  of  March,  1878. 

On  the  18th  of  January,  1881,  an  inscription  on  the  merits  of  the  oppo- 
sition of  May,  1875,  was  served  upon  him.  This  inscription  was  discharged 
by  the  court. 

On  the  17th  of  March,  1881,  a  new  inscription  was  made,  and  also  dis- 
charged. 

On  the  2oth  of  June,  1881,  the  respondent  made  a  motion  before  the 
Superior  Court  of  Three  Rivers,  asking  that  the  rights  conferred  on  the  heirs 
Gale  by  the  judgment  of  the  Court  of  Queen's  Bench  to  have  the  property 
of  the  appellant  re-sold  vtX  foUe  enchire  in  the  space  of  four  months,  be  declared 
elapsed.  The  appellant  was  not  notified  of  the  said  motion,  which  was 
granted  on  the  2.5th  of  June,  1881. 

A  motion  was  then  served  upon  the  defendant,  Dawson  (the  appellant), 
on  the  19th  of  September,  1881,  by  the  plaintiff,  par  reprice  iV instance,  io\)<i 
allowed  to  make  a  new  contestation  of  his  opposition  of  May,  1875,  whicli  was 
refused  by  the  court. 

On  the  "3rd  of  November,  1881,  the  Superior  Court  at  Three  Rivers,  dis- 
missed the  opposition  and  petition  in  revocation  of  judgment  of  appellant. 
This  judgment  was  confirmed  by  the  Court  of  Queen's  Bench,  on  the  4th  of 
December,  1882. 

(Jn  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  Court  of  Queen's  Bench  should  be  reversed  and  the  appeal  Allowed. 

Per  Taschereau,  J.,  delivering  the  judgment  of  the  court.-  Dawson's  obli- 
gation to  Ogden  was  not  a  creance  of  Ogden  personally,  but  of  him  as  sheriff 
only,  and  represented  the  price  of  Dawson's  purchase  at  the  sheriff's  sale. 
The  sheriff's  heirs  therefore  were  not  entitled  to  the  amount  of  the  obligation 
in  the  absence  of  the  allegation  and  proof,  that  they  or  their  fatlier  in  his 
lifetime  paid  the  amount  to  the  various  parties  collocated. 

Moreover  the  obligation  was  null  as  being  against  public  order,  and  a 
nullity  of  this  kind  was  absolute  and  need  not  be  pleaded,  the  tribunal  being 
bound  to  notice  it. 

The  judgment  on  the  action  did  not  decide  anything  contrary  to  these 
views,  because  the  courts  below  had  not  before  them  the  proof  that  the  obliga- 
tion in  question  represented  nothing  but  the  adjudication  price,  the  necessary 
documents  to  establish  that  fact  having  been  since  found  by  Dawson.  The 
judgment  appealed  from  was  not  based  on  res  jutlicnta  ;  it  conceded,  as  it  was 
obliged  to  do  in  the  face  of  the  judgment  of  that  court  reversing  the  judgment 
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of  the  court  dismissing  the  reqii^c  civile,  that  the  ri^ht  to  a  requete  civile  was 
open.  But  it  held  that  tiie  opposant  had  not  proved  the  fccts  he  alleged. 
This  court,  however,  is  of  opinion  the  appellant  has  clearly  proved  his  allega- 
tions of  fact:  1.  That  the  words  "  valiip  received"  in  the  obligation  were 
false ;  that  the  obligation  was  not  given  to  the  late  sheriff  personally,  but  to 
him  in  his  official  capacity  only,  and  so  has  proved  the  dol  2)er6onnel,  the  fraud 
by  which  the  late  Ogden  obtained  that  obligation,  and  the  fraud  of  the 
plaintiff's  auteur  is  his  fraud;  2.  That  the  obligation  was  mil  d^ime  mdliU 
ahiiolue ;  3.  The  only  res  judicata  is  in  favor  of  Dawson  ;  4.  That  not  only  the 
Gales,  but  all  the  other  parties  could  ask  a  re-sale. 

Appeal  allowed  with  costs. 

DawB'-n  V.  Ogden.— 19th  June,  1883. 

6.  Sale  of  mortgaged  premises  by,  under  :ecree  of  foreclosure,  in 

Nova  Scotia. 

.See  MORTGAGE,  12. 

7.  Sale  by — Purchase   at — Adjudication  to  joint  inLrcliasem — 

Security  not  given  as  required,  by  Art.  688,  G.  G.F.,  L.  C. — 
One  joint  adjudicataire  in  default  cannot  demand  a  sale  a. 
lafolle  enckhe—Arts.  691,604,  '^60,  C.  C.  P.,  L.  G. 

At  a  certain  judicial  sale,  on  the  10th  of  July,  1875,  the  appellant,  James 
Shortis,  the  respondent  Leduc,  and  one  Michel  Caron  became  joint  purchasers 
of  a  certain  immovable  for  the  price  of  $2,o00. 

On  the  28th  August,  1875,  the  sheriff  made  his  return  on  the  writ  of 
execution  stating  that  he  had  levied  a  net  sum  of  $2,352.90,  which  had  been 
paid  to  him  by  a  bond  as  requii'ed  by  law,  and  that  ho  held  that  sum  subject 
to  the  order  of  the  court.  This  pretended  bond  was  in  reality  a  "  bon  "  in  the 
following  terms:  "Good  to  S.  Dunioiilin,  Esquire,  sheriff,  for  two  thousand 
two  hundred  and  ninety-nine  dollars  and  si.\ty-tive  cents,  for  value  received, 
payable  to  his  order.  This  bon  serves  as  security  in  the  matter  No.  225 
L.  J.  O.  Brunelle  el  <il.  against  Charles  Col6.  Three  Rivers,  2nd  August, 
1875,"  and  signed  by  the  three  purchasers,  James  Shortis,  Michel  Caron,  and 
the  respondent  Leduc. 

On  the  return  of  the  sheriff  various  distributions  were  made  and  the 
respondent  collocated  for  the  sums  of  |1, 87(3. 70  and  $259.93. 

The  appellant,  R.  H.  McGreevy,  being  a  creditor  of  James  Shortis,  the 
other  appellant,  in  virtue  of  a  judgment  rendered  in  his  favour,  intervened  in 
the  case  to  exercise  the  rights  of  nis  debtor. 

On  the  5th  of  March,  1883,  the  respondent  served  the  judgments  of  distri- 
bution on  appellant  James  Shortis,  and  on  the  representatives  of  Michel 
Caron,  deceased ;  and  on  the  20th  of  the  same  month  he  made  liis  petition  for 
an  order  to  resell  the  very  property  purchased  by  himself  jointly  with  the 
other  "  adjudicataires  '*  for  false  bidding. 

Appellant  McGreevy  was  allowed  to  appear  on  the  said  petition  and  filed 
an  appearance- 

CAS.  DIO. — 51 
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These  proceeclinf»s  being  of  a  summary  nature  no  written  answers  were 
put  in,  and  on  the  16th  of  June  following,  the  Superior  Court,  sitting  at  Tliree 
Rivers  (Bourgeois,  J.),  granted  the  said  petition  of  respondent  ordering  tlie 
resale  of  the  property  for  false  bidding  upon  the  purchasers,  James  Shortis 
and  Michel  Caron  alou.e ;  and  this  judgment  was  confirmed  by  the  Court  of 
Queen's  Bench,  sitting  at  Quebec,  on  the  7th  day  of  May,  ISSi,  modifying,  hiAv- 
ever,  the  judgment  of  the  Superior  Court  by  ordering  the  re-sale  to  be  made 
upon  the  three  "  adjudicataires."    Monk  and  Ramsay,  JJ. ,  dissenting. 

The  question  to  be  decided  was,  wliether  the  respondent  liad  the  right 
to  demand  the  re-sale  of  a  property  of  which  he  was  a  co-purchaser  togetlier 
with  Michel  Caron  and  the  appellant  James  Shortis,  for  false  bidding,  he 
himself  being  one  of  the  "  adjudicataires  "  in  default,  who  had  retained  the 
purchase  money  by  giving  their  joint  "  bon,"  instead  of  furnisiiing  the  sheriff 
with  the  sureties  required  by  law. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Strong,  Henry  and 
Taschereau,  JJ.,  Ritchie,  C.J.,  and  Fournier,  J.,  dissenting,  reversing  the 
judgment  of  the  courts  below,  that  the  respondent  was  not  entitled  to  demand  a 
re-sale.  The  bon  given  by  the  purchasers  was  not  the  surety  contemplated  by 
Art,  G88  of  the  Code  ;  and  the  three  purchasers  having  made  with  the  sheriff 
an  agreement  not  contemplated  by  law,  should  be  compelled  to  govern  them- 
selves according  to  that  agreement,  and  the  respondent's  only  course  wac  by 
direct  action  against  his  co-debtors  to  recover  from  them  their  share. 

Per  Taschereau,  J. — The  obligation  contracted  by  Shortis,  Caron  and 
Leduc  in  becoming  joint  purchasers  at  a  judicial  sale  was  a  joint  and  several 
obligation,  and  ii  follows  that  their  "  bon  "  bound  them  jointly  and  severally 
also.  Under  such  an  obligation  they  were  responsible  only  towards  each 
other  for  one-third  of  the  purchase  money,  and  each  for  the  whole  to  the 
sheriff.  By  the  judgments  of  the  courts  below,  the  appellant  Shortis  found 
himself  individually  compelled  to  pay  the  full  amount  of  the  price  of  sale  to 
respondent,  to  prevent  the  re-sale  of  the  property  ;  (Arts.  694  and  760,  C.  C.  P.) ; 
while,  if  there  was  any  default,  the  respondent  was  equally  in  default  with 
his  co-adjudicataires,  and  there  could  be  no  doubt  a  private  agreement  had 
been  come  to  between  the  three  purchasers  which  the  respondent  sought  to 
repudiate. 

Per  Ritchie,  C.J.,  dissenting. — McGreevy  could  be  in  no  better  position 
than  his  debtor,  and  to  allow  him  to  get  a  third  of  this  property  as  the  prop- 
erty of  Shortis  without  payment  by  himself  or  Shortis  of  the  third  of  the 
price  v'hich  he  was  bouud  to  pay,  seems  so  unreasonable  and  unjust  that  it 
would  be  necessary  to  be  satisfied  beyond  all  doubt  that  the  law  was  clear  and 
unquestionable  on  the  point  before  sanctioning  what  appears  such  manifest 
injustice. 

Per  Fournier,  J.,  dissenting. — The  question  whether  there  being  three 
joint  purchasers  (adjudicatairc  )  who  have  all  made  default  in  paying  the 
price  of  their  adjudication,  one  of  them  can,  as  hypothecary  creditor  men- 
tioned in  the  certificate  of  registration  and  as  a  collocated  creditor  unpaid, 
proceed  to  a  sale  <i  la  folic  enchtre  of  the  immoveable  sold  to  the  three  pur- 
chasers, is  very  clearly  settled  by  Art.  691,  of  the  C.  C.  P.  ~        -  -   '  -  ^ 
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The  only  rifilit  tlie  appellant  had  was  that  of  exercising  tlie  rights  of 
Shortis,  his  debtor,  and  if  the  appellant  wished  to  avail  himself  of  those  rights, 
he  should  fulfil  the  obligation  of  his  debtor  by  paying  his  share  of  the  adjudi- 
cation. He  was  seeking  to  have  a  third  of  the  immoveable  adjudged  to  Shortis 
without  paying  the  third  of  the  price  of  adjudication  which  Shortis  was  bound 
to  pay. 

Appeal  allowed  with  costs. 

McGreevy  v.  Leduc— May  12th,  1885. 

8.  Promise  of  indemnity  by  attorney  to — Authority  to  bind  client. 

See  APPEAL,  18. 

9.  Action  againd — Execution  of  writ  of  attachment — Ahandon- 

ment  of  seizure — Estoppel. 

A  writ  of  attachment  against  the  goods  of  M.  in  the  possession  of  S.  was 
placed  in  the  sheriff's  hands  and  goods  seized  under  it.  After  the  seizure  the 
goods,  with  the  consent  of  the  plaintiff's  solicitor,  were  left  by  the  sheriff  in 
charge  of  S.,  who  undertook  that  the  same  should  be  held  intact.  The  sheriff 
made  a  return  to  the  writ,  that  he  had  seized  the  goods.  The  sheriff  subse- 
quently seized  the  goods  under  execution  of  the  creditors.  In  an  action  against 
the  sheriff. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  act  of  leaving  the  goods  in  the  possession  of  S.  was  not  an  abandonment  by 
the  plaintiff's  solicitor  of  the  seizure,  and  if  it  was,  the  sheriff  was  estopped  by 
his  return  to  the  writ  from  raising  the  question. 

Held,  also,  that  the  act  of  the  plaintiff's  solicitor  acting  as  attorney  for  S. 
in  a  suit  connected  with  the  same  goods  was  not  evidence  of  an  intention  to 
discontinue  proceedings  under  the  attachment. 

Duffus  Y.  Creighton.— June  22,  1887.— xiv.  740. 

10.  Sheriff's  sale — Petition  ennullitcUle  di'cret — Seizure  super  nan 

2')ossidente — Art.  632,  G.  C.  P. — Registration  of  real  rights — 
Art.  2001,  a  G. 

D.  (respondent)  proprietor  of  a  lot  in  Montreal  sold  it  to  C.  et  al.  In  1879 
C,  who  had  acquired  the  interest  of  his  co-owners  retroceded  the  lot  in 
question  to  D.  In  July,  1884,  the  sheriff  of  the  district  at  the  instance  of  J.M.D. 
et  al.  (appellants)  judgment  creditors  of  C,  seized,  sold  and  adjudicated  the 
lot  in  question  to  G.  et  al.,  who  paid  the  adjudication  and  obtained  a  sheriff's 
title  to  the  lot  in  question.  D.  did  not  register  her  deed  of  retrocession  until 
3rd  October,  1884,  being  a  date  subsequent  to  the  seizure  and  sale  by  the  sheriff', 
but  prior  to  the  registration  of  the  deed  from  the  sheriff.  Thereupon  D.  by  a 
petition  en  nitllit^  en  lUcret  prayed  that  the  seizure,  sale,  adjudication  and 
sheriff's  title  to  be  set  aside  and  declared  null  as  having  been  made  super  iion 
domino.  At  the  trial  it  was  proven  that  from  the  date  of  the  deed  of  retroces- 
Biou  D.  had  been  assessed  for  the  lot  in  question  and  paid  taxes  thereon,  and 
that  it  was  in  possession  of  one  McA.  as  her  tenant  at  the  time  of  the  seizure. 
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Held,  affirming  the  judj^ment  of  the  court  below,  that  the  seizure  and  sale 
in  the  present  instance  having  been  made  ^iqicr  iion  domino  et  non  possidenU, 
the  sheriff's  title  was  null.    Art.  G32,  C.  C.  P. 

Per  Tascliereau,  J. : — The  provisions  of  Arts.  2090  and  2091,  C.  C.  refer  to  a 
valid  seizure  and  saleand  cannot  be  invoked  against  the  registration  of  the 
deed  of  retrocession. 

Dufresne  v.  Dixon.— xvi.  596. 

11.  Action  for  recovery  of  land — Conveyance  by  husband  to  wife 

set  aside  as  fraudulent — Statement  in  pleadings  as  to 
pos.session  in  wife — Sale  by  sheriff  as  against  husband — 
Irregulai'ities  in. 

See  EJECTMENT,  5.  . 

12.  Title  fo  goods — Married  woman — Execution  against  husband 

— Replevin — Justification  by  sheriff — Married  Woman's 
Property  Act,  R.ii.N.  S.  5th  ser.  c.  U. 

In  an  action  by  A.,  a  married  woman,  against  a  sheriff  for  taking,  under 
an  execution  against  her  husband,  goods  which  she  claimed  as  her  separate 
property  under  the  Married  Woman^s  Property  Act  (R.  S.  N.  8.  oth  ser.  c.  74) 
the  sheriff  justified  under  the  execution  without  proving  the  judgment  on  which 
it  was  issued.  The  execution  was  against  Donald  A.  and  it  was  claimed  that 
the  husband's  name  was  Daniel.  The  jury  found  that  he  was  well  known  by 
both  names  and  that  A's.  right  to  the  goods  seized  was  acquired  from  her 
husband  after  marriage  which  would  not  make  it  her  separate  property  under 
the  Act. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  action  could  not  be  maintained,  that  a  sheriff  sued  in  trespass  or  trover  for 
taking  goods  seized  under  execution  can  justify  under  the  execution  without 
showing  the  judgment,  (McLean  v.  Htinnun,  3  Can.  S.  C.  E.  70(),  followed),  and 
that  under  the  findings  of  the  jury  which  were  amply  supported  by  the 
evidence,  the  goods  seized  must  be  considered  to  belong  to  the  husband  which 
is  a  complete  answer  to  the  action. 

Crowe  Y.  Adams. — xxi.  342. 

13.  Will — Construction   of — Usufruct — Sale  by  sheriff  of  part  of 

testator's  estate  in  possession  of  person  under  title  from 
usufructuaiy — Validity  of — Art.  711,  C.  C.  P. 
See  VILL,  26. 

Ships  and  Shipping — Breach  of  agreement  not  to  charter — Con- 
tract of  agency  apart  from  ownership — Ship's  husband. 

See  CONTRACT,  2. 

2.    Collision  with  anchor  of  vessel — Damages. 

SVe  MARITIME  COURT  OF  ONTARIO,  2. 
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3\.    Assessment  of  shi2)s — o7  V.  c.  30,  s.  1,  and  27  V.  c.  81,  R.  S. 
(N.  S.)  —  Vessels  not  registered  in  Halifax  not  liable. 

K.  resides  and  does  business  in  the  city  of  Halifax,  and  is  owner  of  ships 

•  which  are  not  ref^istered  at  the  city  of  Halifax,  and  which  have  never  visited 
the  port  of  Halifax.  Under  the  authority  of  37  V.  c.  30,  s.  1,  and  27  V.  c.  81, 
88.  340,  347,  301,  R.  S.  (N.S.),  the  assessors  of  the  city  of  Halifax  valued  the 
property  of  K.  and  included  therein  the  value  of  said  vessels. 

Held,  that  vessels  owned  by  a  resident,  but  never  registered  at  Halifax, 
and  always  sailing  abroad,  did  not  come  within  the  meaning  of  the  words 
•'  whether  such  ships  or  vessels  be  at  home  or  abroad  at  the  time  of  assess- 
ment," and  therefore  were  not  liable  to  be  assessed  for  city  taxes. 

The  City  of  Halifax  y.  Kenny.— iii.  497. 

4.    Charter  party — Damage  to  ship — Unavoidable  delay — Refusal 
of  charterers  to  load — Action  by  ship  oivners. 

By  a  charter  party  of  December  11th,  1878,  it  was  agreed  that  plaintiff's 
vessel,  then  on  her  way  to  Shelburne,  N.  S.,  should  proceed  with  all  possible 
despatch,  after  her  arrival  at  Shelburne,  to  Ht.  John,  and  there  load  from  the 
charterers  a  cargo  of  deals  for  Liverpool ;  and  if  the  vessel  did  not  arrive  at 
Shelburne  on  or  before  1st  of  January,  1879,  the  charterers  were  to  be  at 
liberty  to  cancel  the  charter  party.  The  vessel  arrived  at  Shelburne  in 
December,  and  sailed  at  once  for  St.  John.  At  the  entrance  of  the  harbour  of 
St.  John  she  got  upon  the  rocks  and  was  so  badly  damaged  that  it  became 
necessary  to  put  her  on  the  blocks  for  repairs.  She  was  not  ready  to  receive 
her  cargo  until  21st  of  April  following,  prior  to  which  time — on  2()th  March — 
the  charterers  gave  the  owners  notice  that  they  would  not  furnish  a  cargo  for 
her.  The  owners  sued  for  breach  of  the  charter  party,  and  on  the  trial 
defendants  gave  evidence,  subject  to  objection,  that  freights  between  St.  John 
and  Liverpool  were  usually  much  higher  in  winter  than  in  summer  ;  that 
lumber  would  depreciate  in  value  by  being  wintered  over  at  St.  John,  and 
also  as  to  the  relative  value  of  lumber  during  the  winter  and  in  the  spring  in 
the  Liverpool  market;  and  it  was  contended  that  the  time  occupied  in  repair- 
ing the  damage  was  unreasonable  and  had  entirely  frustrated  the  object  of  the 
voyage.  The  judge  directed  the  jury  that  if  the  time  occupied  in  getting  the 
vessel  off  the  rocks  and  repairing  her  was  so  long  as  to  put  an  end,  in  a  com- 
mercial sense,  to  the  commercial  speculation  entered  into  by  the  shipowners 
and  charterers,  they  should  find  for  the  defendants.  The  verdict  being  for  the 
defendants,  the  court  below  made  absolute  a  rule  for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below,  that  as  there  was  no  condition  precedent  in  the  rbavter 
that  the  ship  should  be  at  St.  John  at  any  fixed  date,  and  as  the  time  taken  in 
repairing  the  damage  was  not  unreasonable,  and  the  delay  did  not  entirely 

•  frustrate  the  object  of  the  voyage,  the  charterers  were  not  justified  in  refusing 
to  carry  out  the  contract. 

Carvill  V.  Schofleld.— ix.  370. 
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5.  Towage — Contract  of — Liability  under — Damage — Joinder  of 
defendants — Right  of  a  saiv  mill  com2xiny  to  let  to  hire  a 
steam  tug — Liability  limited — 2S  cC;  30  V.  (Imp.)  c.  63 — 
31  V.  c.  58,  s.  12 — Motion  for  judgment — Findings  of  jury 
not  against  weight  of  evidence — Practice. 

The  B.  C.  T.  Co.  entered  into  a  contract  of  towage  with  S.,  to  tow  the 
ship  "  Thrasher  "  from  Royal  Roads  to  Nanaimo,  there  to  load  with  coal,  and 
when  loaded  to  tow  her  back  to  sea.  After  the  ship  was  towed  to  Nanaimo, 
under  arrangements  between  the  B.  C.  T.  Co.  and  the  M.  S.  Co.,  the  remainder 
of  the  engagement  was  undertaken  between  the  two  companies,  and  the  M. 
S.  Co.'s  tug  boat  "Etta  White,"  and  the  B.  C.  T.  Co.'s  tug  "Beaver"  pro- 
ceeded to  tow  the  "  Thrasher  "  out  of  Nanaimo  on  her  way  to  sea,  the  "  Etta 
White  "  being  the  foremost  tug.  Whilst  thus  in  tow  the  ship  was  dragged 
on  a  reef,  and  became  a  complete  wreck.  The  night  of  the  accident  was 
light  and  clear,  the  tugs  did  not  steer  according  to  the  course  prescribed  by 
the  charts  and  sailing  directions ;  and  there  wa.s  on  the  other  side  of  the 
course  they  were  steering,  upwards  of  ten  miles  open  sea  free  from  all 
dangers  of  navigation,  and  the  ship  was  lost  at  a  spot  which  was  plainly 
indicated  by  the  sailing  directions,  although  there  was  evidence  that  the 
reef  was  unknown.  The  ship  had  no  pilot,  and  those  aboard  were  strangers  to 
to  the  coast.  In  an  action  for  damages  for  negligently  towing  the  ship,  and  so 
causing  her  destruction. 

Held,  1.  That  as  the  tugs  had  not  observed  those  proper  and  reasonable 
precautions  in  adopting  and  keeping  the  course  to  be  steered,  which  a  prudent 
navigator  would  have  observed,  and  the  accident  was  the  result  of  their  omis- 
sion to  do  so  the  owner:  :f  the  tugs  were  jointly  and  severally  liable,  Tas- 
chereau,  J.,  dissenting  as  i  the  liability  of  the  M.  S.  Co.,  and  holding  that  the 
B.  C.  T.  Co.  were  alone  lio  .le. 

2.  That  under  the  British  Columbia  Judicature  Act  the  action  was  main- 
tainable in  its  present  form  by  joining  both  companies  as  defendants. 

3.  That  as  there  was  nothing  in  the  M.  S.  Co.'s  charter  or  Act  of  incorpo- 
ration to  prevent  their  purchasing  and  owning  a  steam  tug,  and  as  the  use  of 
such  a  vessel  was  incidental  to  their  business,  they  had  a  perfect  right  to  let 
the  tug  to  hire  for  such  purposes  as  it  was  used  for  in  the  present  case. 

4.  That  as  the  tugs  in  question  were  not  registered  as  British  ships  at  the 
time  of  the  accident  their  owners  were  not  entitled  to  have  their  liability  lim- 
ited under  25  &  2(5  V.  (Imp.)  c.  03. 

5.  That  the  limited  liability  under  s.  12  of  31  V.  c.  58  (D.)  does  not  apply 
to  cases  other  than  those  of  collision. 

6.  This  case  coming  before  the  court  below  on  motion  for  judgment  under 
the  order  which  governs  the  practice  in  such  cases,  and  which  is  identical  with 
English  Order  40,  Rule  10,  of  the  orders  of  1875,  the  court  could  give  judgment, 
finally  determining  all  questions  in  dispute,  although  the  jury  may  not  have 
found  on  them  all,  but  does  not  enable  the  court  to  dispose  of  a  case  contrary 
to  the  finding  of  a  jury.    In  case  the  court  consider  particular  findings  to  be 
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against  evidence,  all  that  can  be  clone  i3  to  award  a  new  trial,  either  generally 
or  partially  under  the  powers  conferred  by  the  rule  similar  to  the  English 
Order  31),  Rule  40. 

The  Supreme  Court  of  Canada,  giving  the  judgment  that  the  court  below 
ought  to  have  given,  was  in  this  case  in  a  position  to  give  judgment  upon  the 
evidence  at  large,  there  being  no  findings  by  tlie  jury  interposing  any  obstacle 
to  their  so  doing,  and  therefore  a  judgment  should  be  entered  against  both 
defendants  for  $80,000  and  costs. 

[In  this  case  the  Judicial  Committee  of  the  Privy  Council  granted  leave 
to  appeal,  but  the  case  was  settled  before  coming  on  for  hearing.] 

■-  Sewell  Y.  B.  C.  Towing  Co.— ix.  527. 

t).    A^n'eement   to   insure  ship  to  amount  of   advances,  construc- 
tion of. 

See  AGREEMENT,  10. 

7.  Merchants'  Shipping  Act,  1854 — Does  not  prevent  property  in 

sliip   passing   to   assignee   in   insolvency   under   Insolvent 
Act,  1875. 

See  INSOLVENCY,  13. 

8.  Charter  party — Deficient  cargo — Deraurrarje — Dead  freight — 

Damages. 

By  charter  party  the  appellants  agreed  to  load  the  respondent's  ship  at 
Montreal  with  a  cargo  of  wheat,  maize,  peas  or  rye,  "  as  fast  as  can  be  received  in 
fine  weather,"  and  ten  days  demurrage  were  agreed  on  over  and  above  lying 
days  at  forty  pounds  per  day.  Penalty  for  non-performance  of  the  agreement, 
was  estimated  amount  of  freight.  Should  ice  set  in  during  loading  so  as  to 
endanger  the  ship,  master  to  be  at  liberty  to  sail  with  part  cargo,  and  to  have 
leave  to  fill  up  at  any  open  port  on  the  way  homeward  for  ship's  benefit.  The 
ship  was  ready  to  receive  cargo  on  the  15th  November,  1880,  at  11  a.m.,  and  the 
appellants  began  loading  at  2  p.  m.  on  the  16th  November.  After  loading  a 
certain  quantity  of  rye  in  the  forward  hold,  as  it  would  not  be  safe  to  load  the 
ship  down  by  the  head  any  further,  the  captain  refused  to  take  any  more  in 
the  forward  hold.  No  other  cargo  was  ready,  and  as  the  appellants  would  not 
put  the  rye  anywhere  except  in  the  forward  hold,  the  loading  stopped.  At 
8  a.m.  on  the  litth  the  loading  recommenced  and  continued  night  and  day 
until  0  a.m.  Sunday,  the  21st,  at  which  time  the  vessel  sailed,  in  conse(iaence 
of  ice  beginning  to  set  in.  When  she  sailed  she  was  2144  ^or\%  short  of  a  full 
cargo.  If  the  ice  in  the  canal  had  not  detained  the  barges  having  grain  to  be 
loaded,  the  vessel  could  have  been  loaded  on  the  night  of  the  I'Jth.  The 
respondent  sued  appellants  because  ship  had  not  received  full  cargo,  and 
claimed  2^  days,  loth,  IGth  and  17th  of  November,  and  freight  on  214^  tons  of 
cargo  not  shipped.  The  appellants  contended  delay  was  not  due  to  them  but 
to  the  ship  in  not  supplying  baggers  and  sewers  to  bag  the  grain.  That  the 
time  lost  on  the  first  week  was  made  up  by  night  work,  and  that  mere  delay 
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in  loading  could  not  sustain  cliiini  for  dead  freight.  The  Superior  Court  gave 
judgment  for  the  respondent  for  the  dead  freight  but  refused  to  allow  de- 
murrage. This  judgment  was  aftirmud  by  the  Court  of  Queen's  Bench  (appeal 
side).     On  appeal  to  the  Supreme  Court  of  Canada, 

Held,  affirming  tlie  judgment  of  the  court  below,  Henry,  J.,  dissenting, 
that  as  thore  was  evidence  that  the  vessel  could  have  been  loaded  with  a  full 
and  complete  cargo  without  night  work  before  she  left  had  the  freighters 
supplied  the  cargo  as  agreed  by  the  charter  party,  the  apjiellants  were  liable 
for  damages  and  that  the  proper  measure  of  the  respondent's  claim  was  the 
amount  of  agreed  freight  which  they  would  have  earned  upon  the  deficient 
cargo.  That  the  demurrage  days  mentioned  in  the  charter  were  over  and 
above  the  laying  days  and  had  no  reference  to  the  loading  of  the  ship. 

Lord  Y.  Davidson.— xiii.  IGO. 

9.  Charter  jxirty — Damar/e  to  vessel — Repairs — Nearest  port — 

Deviation — Breach  of  charter. 

In  September,  1882,  a  vessel  sailed  from  Liverpool,  G.B.,  for  Bathurst, 
N.B.,  to  load  lumber  under  charter.  Having  sustained  damages  on  the  voy- 
age she  was  taken  to  St.  John,  N.B.,  for  repairs,  and  when  such  repairs  were 
completed  it  was  too  late  in  the  season  to  proceed  to  Bathurst.  In  an  action 
against  the  owner  for  breach  of  charter  party  the  jury  found  that  tlie  repairs 
could  have  been  made  at  Sidney,  C.B.,  in  time  to  enable  the  ship  to  go  to 
Bathurst. 

Held,  that  the  jury  having  pronounced  on  the  questions  of  fact,  and  their 
verdict  having  been  affirmed  by  the  Supreme  Court  of  New  Brunswick,  this 
court  would  not  interfere  with  the  finding. 

Held,  also,  that  under  such  finding  taking  the  vessel  to  St.  John  was  such 
an  unnecessary  deviation  from  the  voyage  as  to  entitle  the  chartei-erto  recover. 

Cassels  v-  Burns. — xiv.  256. 

10.  Bill  of  lading — Excepted  perils — Construction  of — Negligence. 

See  BILL  OF  LADING,  5. 

11.  Charter  imrty — Delivery  of  freujht — Payment — Concurrent 

acts — Tender — Trover  for  cargo — Lien. 

A  cargo  of  coal  was  consigned  to  B.  and  the  master  of  the  vessel  refused 
to  deliver  it  unless  the  freight  was  prepaid,  which  B.  in  his  turn  refused  but 
offered  to  pay  it  ton  by  ton  as  deliveretl.  By  direction  of  the  owner's  agent 
the  coal  was  takeu  out  of  the  vessel  and  stored,  whereupon  B.  tendered  the 
amount  of  the  freight  and  demanded  it,  but  the  agent  still  refused  to  deliver 
unless  the  cost  of  storage  was  paid.     In  trover  against  the  master  : 

Held,  affirming  the  judgment  of  the  court  below,  Gwynue,  .J.,  dissenting, 
that  the  refusal  of  the  agent  after  tender  of  the  full  freight  was  a  conversion 
of  the  cargo  for  which  trover  would  lie. 

Held,  per  Patterson,  J.,  that  trover  would  lie,  but  not  against  the  master, 
who  was  only  the  servant  of  the  agent,  and  acting  under  his  directions. 
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Held,  also,  that  an  action  ex  del'fto  for  breach  of  duty  iu  not  delivering} 
the  coal  according  to  thu  bill  of  lading  would  not  lie. 

:.\         ,  '  Winchester  Y.  Busby. — xvi.  336. 

12.  Maritime  Court  of  Ontario — Collision — Damages — Party  in 

fault — Answerinsr  siirnals.  ,     ,  , 

•  Set  MAIIITIME  COUllT  OF  ONTARIO,  6. 

13.  Salvage — Claim  for — P(nver  of  attorney — Authority  to  settle 

and  adjust — Right  to  receive  payment. 
See  POWER  OF  ATTORNEY.  3. 

14.  Difference  between  actiudfreujld  and  that  specified  in  charter 

party — BlU  for,  by  master  on  agents  of  ship,  ami  also  for 
disbarsements — Notice  of  dishonour  to  managing  owner — 
Giuirantee  of,  in  consideration  of  delay  of  proceedings — 
Misrepresentfdion,  not  available  as  defence  under  plea  of 
fraud — Age  and  infirmity  of  witness — Death  of,  after  trial 
— New  trial,  inutility  of 

On  a  ship  under  charter  beinj^  loaded  it  was  found  that  a  sum  of  £173  was 
due  the  charterer  for  the  difference  between  the  actual  freif^lit  and  that  speci- 
fied in  the  charter  party  and,  as  aj^i'eed,  a  bill  for  the  amount  was  drawn  by 
the  master  on  the  a<^eut3  of  the  ship,  and,  also,  a  bill  of  £735  for  disburse- 
ments. These  bills  not  being  paid  at  maturity  notice  of  dishonour  was  given 
to  v.,  the  managing  owner,  who  sent  his  son  to  the  solicitors  wlio  held  the 
bills  for  collection  to  request  that  the  matter  should  stand  over  until  the  ship 
arrived  at  St.  John,  where  V.  lived.  This  was  acceded  to  and  V.  signed  an 
agreement  in  the  form  of  a  letter  addressed  to  the  solicitors,  in  which,  after 
asking  them  to  delay  proceedings  on  the  draft  for  £735  he  guaranteed,  on  the 
vessels  arrival  or  in  case  of  her  loss,  payment  of  the  said  draft  and  charges  and 
also  payment  of  the  draft  for  £173  and  charges.  On  the  vessel's  arrival,  how- 
ever, he  refused  to  pay  the  smaller  draft  and  to  an  action  on  his  said  guarantee, 
he  pleaded  payment  and  that  he  was  induced  to  sign  the  same  by  fraud  and  mis- 
representation.    By  order  of  a  judge  the  pleas  of  payment  were  struck  out. 

On  the  trial  the  son  of  V.  who  had  interviewed  the  solicitors  swore  that  they 
told  him  that  both  bills  were  for  disbursements,  but  it  did  not  clearly  appear 
that  he  repeated  this  to  his  father.  V.  himself  contradicted  his  son  and  seated 
that  he  knew  that  the  smaller  bill  was  for  difference  iu  freight,  and  there  was 
other  evidence  to  the  same  effect.  His  counsel  sought  to  get  rid  of  the  effect  of 
V.'s  evidence  by  showing  that  from  age  and  infirmity  he  was  incapable  of 
remembering  the  circumstance,  but  a  verdict  was  given  against  him.  It  was 
admitted  that  if  there  had  been  any  misrepreseiitation  by  the  solicitors,  it  was 
innocent  misrepresentation  only. 

Held,  affirming  the  decision  of  the  Supreme  Court  of  New  Brunswick,  that 
the  defence  of   misrepresentation  set   up  was  not  available  to  V.  under  the 
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pleii  of  fraud,  and,  tlierofore,  was  not  pleaded  ;  that  if  available  without  plea, 
it  \va8  not  proved  ;  that  nothing  could  be  gained  by  ordering  another  trial  as 
V.  havint^  died,  his  evidence  would  have  to  bo  read  to  the  jury  who,  in  view  of 
his  statement  that  he  know  the  bill  was  not  for  disbursements,  could  not  do 
otherwise  than  find  averdict  against  him. 

Held,  further,  that  the  delay  asked  for  by  V.  was  sufficient  consideration 
to  make  him  liable  on  his  Huarantee,  even  assuming  that  he  would  not  have 
been  originally  liable  as  owner  of  the  ship. 

Yaughan  v.  Richardson.— xxi.  359. 

Short-hand  Writer— Notes  of — Not  extended  in  his  own  hand- 
writing, but  signed  by  him,  admissible  in  evidence. 
See  ELECTION,  19. 

2._   Evidence  taken  by,  though  not  an  official  stenographer  of  the 
Court,  but  sworn  and  appointed  by  judge,  need  not  be  read 
over  to  the  witness  when  extended. 
See  ELECTION,  40. 

Slander — Privilefjed  coinmionieation — Public  opicer. 

The  appellant  D.,  having  been  appointed  chief  post  office  inspector  for 
Canada,  was  engaged,  under  directions  from  the  Postmaster  General,  in  mak- 
ing trrquiries  into  certain  irregularities  which  had  been  discovered  at  tlie  St. 
John  post  ofi&ce.  After  making  enquiries,  he  had  a  conversation  with  the 
respondent,  W.,  alone  in  a  room  in  the  post  office,  charging  him  with  abstract- 
ing missing  letters,  which  respondent  strongly  denied.  Thereupon  the 
Assistant  Postmaster  was  calleil  in,  and  the  appellant  said  :  "  I  have  charged 
Mr.  W.  with  abstracting  the  letters.  I  have  charged  Mr.  W.  with  the  abstrac- 
tions that  have  occurred  from  those  money  letters,  and  I  have  concluded  to 
suspend  him."  The  respondent,  having  brouglit  an  actii.:*  for  slander,  was 
allowed  to  give  evidence  of  the  conversation  between  l-.imself  and  appellant. 
There  was  no  other  evidence  of  malice.  The  jury  found  that  appellant  was 
not  actuated  by  ill-feeling  toward  the  respondent  in  making  the  observation 
to  him,  but  found  that  ho  was  so  actuated  in  the  communication  he  made  to 
the  assistant  postmaster. 

Held,  on  appeal,  1.  That  the  appellant  was  in  the  due  discharge  of  his 
duty  and  acting  in  accordance  with  his  instructions,  and  that  the  words  ad- 
dressed to  the  assistant  postmaster  were  privileged. 

2.  That  the  onus  lay  upon  respondent  to  prove  that  the  appellant  acted 
under  the  influence  of  malicious  feelings,  and  as  the  jury  found  that  the 
appellant  had  not  been  actuated  by  ill-feeling,  the  respondent  was  not 
entitled  to  retain  his  verdict,  and  a  rule  for  a  non-suit  should  be  made  abso- 
lute. 

Dewe  Y.  Waterbury. — vi.  143. 

2.    Damages,  in  action  of — Duty  of  Apellate  Court. 

See  JURISDICTION,  5.  -■'■'- 

LIBEL. 
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Solicitor — Pradlxinff  ivithouf  rcrfiJicafe—Allowi'nf/  name  to  ap' 
pear  as  a  meruher  of  firm — Estoppel. 

M.,  a  Holicitor,  who  Imd  not  taken  out  the  certificate  entitling  liim  to 
practice  in  the  Ontario  courts,  allowed  Ida  name  to  appear  in  newspaper  adver- 
tisements and  on  professional  cards  and  letter  heads  as  a  member  of  a  tirm 
in  activ?  practice ;  he  was  not,  in  fact,  a  member  of  the  firm,  receiving;  none  of  its 
profits  and  paying  none  of  its  expenses,  and  the  firm  name  did  not  appear  as  soli- 
citors of  record  in  any  of  the  proceedinns  in  their  professional  business.  The 
law  society  took  proceeding's  against  ]M.  to  recover  the  penalties  imposed  orj 
solicitors  practising  without  certificate,  in  wliich  it  was  shown  that  the  name 
of  the  firm  was  endorsed  on  certain  papers  tiled  of  record  in  suits  carried  on 
by  the  firm. 

Held,  reversing  the  judgment  of  the  court  below,  that  M.did  not  "practice 
as  a  solicitor  "  within  the  meaning  of  the  Act  imposing  the  penalties,  K.  S.  O. 
(1877)  c.  \\i),  and  that  he  was  not  estopped,  by  permitting  his  name  to  appear 
as  a  member  of  a  firm  of  practising  solicitors  from  showing  that  he  was  not 
such  a  member  in  fact. 

McDougall  v.  The  Law  Society  of  Upper  Canada.— xviii.  203. 

Solicitor  and  Client. — Purchase  of  land  by  solicitor. 

See  SALE  OF  LANDS,  5. 

2.  Negligence — Omission  to  include  property  in  mortgage — Omis- 

sion to  regibier — Laches  by  client — Evidence. 

C,  a  member  of  the  defendant's  firm  of  solicitors  was  employed  to  prepare 
a  mortgage  for  W.,  who  gave  instructions,  partly  verbal  and  partly  written. 
Nearly  six  years  after  \V.  brought  an  action  against  the  tirm  for  neglecting 
to  register  the  mortgage,  and  shortly  before  the  trial  asked  to  be  allowed  to 
add  to  his  statement  of  claim  an  allegation  of  neglect  to  include  a  certain 
property  in  the  mortgage,  which  he  claimed  had  been  included  in  the 
instructions.  There  was  conflicting  evidence  at  the  trial  as  to  the  instruc- 
tions, and  judgment  was  given  for  the  defendants,  which  judgment  was  sus- 
tained by  the  Divisional  Court  and  by  the  Court  of  Appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgments 
of  the  courts  below,  that  as  the  plaintiff  had  delayed  so  long  in  prosecuting 
his  claim  against  the  defendants,  and  the  judge  who  heard  the  case  had  decided 
against  him  on  the  evidence,  this  court  would  not  interfere  with  that  judg- 
ment affirmed  by  two  courts. 

Appeal  dismissed  with  costs. 

White  y.  Currie,  22  C.  L.  J.  17.— November  16,  1885. 

3.  Promise  of  indemnity  by  attorney  to  sheriff — Authority  to  bind 

client. 

See  APPEAL,  18.  . 

4.  Opposition  en  soios  ordre — Moneys  deposited  in  hands  of  pro- 

thonotary—a  C.  P.,  Art.  753. 

Held,  per  Ritchie,  C.J.,  Strong  and  Taschereau,  JJ.,  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench,  Montreal,  that  where  moneys  have  been 
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voluntarily  (Icponited  by  a  ^Arnisliuo  in  the  Imnds  of  tlieprothonotary,  and  the 
attncliinent  of  Huch  inoneyH  iu  HubBe<juently  <iuaahi-d  by  a  flnul  judt,'niont  of 
the  court,  there  buin^  then  no  longer  any  moneys  Htibjcct  to  a  (lintribution  or 
collocation,  auch  moneyH  cannot  bo  claimed  by  an  opposition  en  umiB  onlrc. 

Fourniur  and  Gwyniu;,  JJ,,  disHentinfj,  on  the  ground  that  at)  the  moneys 
were  atill  nubject  to  the  control  of  the  court  at  the  time  the  opposition  tii  soui 
ordre  was  tiled,  such  opposition  was  not  too  late. 

Barnard  v.  Molton.— xv.  710. 

5.  Ner/lu/ence — Failure  to  re;/ Inter  judgment — Retainer. 

A  Holicitor  is  liable  in  dama^us  to  his  client  for  neglectin){  to  obey  instruc- 
tions to  refjister  a  judgment  and  thereby  precluding;  the  client  from  recovering; 
the  amount  of  his  judj^ment  debt. 

Per  Stroni^,  J.,  A  retainer  to  prosecute  an  action  docs  not  terminate  when 

the  judj^nient  is  obtained  but  makes  it  the  duty  of  the  attorney  or  solicitor 

witliout  further  instructions  to  proceed  after  jud^jment  and  endeavor  to  obtain 

the  fruits  of  the  recovery  including;  the  making  it  by  registration  a  charge  on 

the  lands  of  the  judgment  debtor. 

Hett  Y.  Pun  Pong.— .Kviii.  2'JO. 

6.  Action  by  solicitor — Election  petition — Retainer — Evidence  of. 

See  EVIDENCE,  4!). 

7.  Sulicitor — Bill  of  costs — Reference  to  taxing  master — Proce- 

dure— Appeal. 

The  executors  of  an  estate  having  taken  proceedings  to  obtain  an  account 
from  the  solicitor  the  latter  produced  his  account  for  costs  and  disbursements, 
which  were  referred  to  a  taxisg  officer  to  be  taxed  and  to  have  an  account 
taken  of  all  moneys  received  by  the  solicitor  for  the  estate.  In  proceedini; 
under  this  order  the  officer  took  evidence  of  an  alleged  agreement  for  settle- 
ment of  the  solicitor's  bill  and  reported  a  balance  due  from  the  solicitor  who 
was  ordered  to  pay  the  costs  of  the  application. 

Held,  aft'irmini!  the  judgment  of  the  Court  of  Appeal,  that  the  officer  not 
only  had  authority,  but  was  obliged,  to  proceed  and  report  as  he  did  and  his 
report  should  be  affirmed. 

It  is  doubtful  if  "  matter  of  this  kind,  which  relates  wholly  to  the  practice 
and  procedure  of  the  High  Court  of  Justice  for  Ontario,  and  of  an  officer  of 
that  court  in  construing  its  rules  and  executing  an  order  of  reference  made 
to  him,  is  a  proper  subject  of  appeal  to  the  Supreme  Court. 

O'Donohoe  y.  Beatty.— xix.  :3.')i'i. 

Special  Case — Further  evidence. 

Sec  EVIDENCE,  1. 

Specific  Performance — Of  agreement  for  sale  of  land. 

.SVt'  «ALE  OF  LANDS,  3,  10,  10. 
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Specific  Performance— 0'»</«M((/. 
2.     Ut'  agrecint'iit  tor  hhIo  of  patent. 

See  PATENT  OF  INVENTION,  2. 

'I    Of  agreement  in  lease  for  remnval  of  second  term. 
See  LANDLORD  AND  TENANT,  10. 

4.  Sale    of    lands — Etjuity    of    redemption— ^Matters  for    future 

arrangement — Contract — .Statute  of  frauds. 
.See  SALE  OF  LANDS,  aSi. 

5.  Deed   of  land — Undisclosed   trust— Enforcement— Statute   of 

Frauds. 

The  property  of  M.  havin«  been  advertised  for  sale  iimler  power  in  a 
niortKaue  liia  wife  arranged  with  the  niortt^af^ee  to  redeem  it  by  nmkinj,'  a  cash 
[)aymeiit  and  t;ivin«  another  mortj^age  for  the  balance.  To  enable  her  to  pay 
the  amount  B.  ajjreed  to  lend  it  for  a  year  taking,'  an  absolute  deed  of  the  pro- 
perty as  security  and  holding,'  it  in  trust  for  tiiat  time.  A  contract  was  drawn 
up  by  tlie  niortgaf^ee's  solicitor  for  a  jjurchase  by  H.  of  the  property  at  the 
agreed  price  which  B.  si{,'nod,  and  he  told  the  solicitor  that  he  would  advise 
him  by  telephone  whether  the  deed  would  be  taken  in  his  own  name  or  his 
daut,'hter's.  Tlie  next  day  a  telephone  niessafje  came  from  B.'s  house  to  the 
solicitor  instructing;  him  to  make  the  deed  in  the  name  of  B.'s  dau^^hter,  wliich 
was  done,  and  the  deed  was  executed  by  M.  and  his  wife  and  the  arrant!emont 
with  the  mortsa^ee  carried  out.  Subseciuently  B.'s  daUfjhter  claimed  that  she 
had  purchased  the  property  absolutely,  and  for  her  own  benefit,  and  an  action 
was  brought  by  M.'s  wife  against  her  and  B.  to  have  the  daugliter  declared  a 
trustee  of  tlie  property  subject  to  repayment  of  the  loan  from  B.  and  for 
specific  performance  of  the  agreement.  The  plaintiff  in  the  action  charged 
collusion  and  conspiracy  on  the  part  of  the  defendants  to  deprive  licr  of  the 
property,  and  in  addition  to  denying  such  charge,  defendants  pleaded  the 
Statute  of  Frauds. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario  (19  Ont. 
App.  K.  002),  Strong  J.  dissenting,  that  the  evidence  proved  that  his  daughter 
was  aware  of  the  agreement  made  with  B.  and  the  deed  having  been  executed 
in  pursuance  of  such  agreement  she  must  be  held  to  have  taken  the  property 
in  trust  as  B.  would  have  been  if  the  deed  had  been  taken  in  his  name,  and 
the  Statute  of  Frauds  did  not  prevent  parol  evidence  being  given  of  the  agree- 
ment with  the  plaintiff. 

Barton  y.  McMillan.— xx.  404. 

6     Of  agreenient  to  j)rovide  far  granddaughter  by  will — Services 

rendered — Remunerat  ion  —Quantum  meruit. 

S.,  a  girl  of  fourteen,  lived  with  her  grandfather  who  promised  her  that  if 
she  would  remain  with  him  until  he  died,  or  until  she  was  married,  he  would 
provide  for  her  by  his  will  as  amply  as  for  his  daughters.  She  lived  with  him 
until  she  was  twenty-five  when  she  married.     The  grandfather  died  shortly 
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after  leaving  her  by  his  will  a  much  smaller  uum  than  his  daughters  received, 
and  she  brouj^ht  an  action  against  the  executors  for  specilic  performance  of 
the  agreement  to  provide  for  her  as  amply  as  for  the  daughters,  or,  in  the 
alternative,  for  payment  for  her  services  during  the  eleven  years.  On  the 
trial  of  the  action  ft  was  proved  that  S.,  while  living  with  her  grandfather, 
had  performed  such  services  as  tending  cattle,  doing  field  work,  managing  a 
reaping  machine,  and  breaking  in  and  driving  wild  and  ungovernable  horses. 

Held,  reversing  the  decision  of  the  Court  of  Appeal  for  Ontario,  tliat  the 
alleged  agreement  to  provide  for  S.  by  will  was  not  one  of  whicli  the  court 
could  decree  specific  performance.     But 

Held,  further,  that  S.  was  entitled  to  remuneration  for  her  services  and 
§1,000  was  not  too  much  to  allow  her. 

Appeal  dismissed  with  costs  and  decree  varied. 

McOugan  v.  Smith.— xxi.  203. 

7.    Contract  for  exchange  of  lands — Time  for  completion — Exten- 
sion— Rescission — Conduct  of  party  seeking  relief. 

The  exercise  of  the  jurisdiction  to  order  specific  performance  of  a  contract 
is  a  matter  of  judicial  discretion,  to  be  governed,  as  far  as  possible,  by  fixed 
rules  and  principles,  but  more  elastic  than  in  the  administration  of  other 
judicial  remedies.  In  the  exercise  of  the  remedy  much  regard  is  shown  to 
the  conduct  of  the  person  seeking  relief. 

H.  and  R.  agreed  to  exchange  land,  and  the  agreement,  which  was  in  the 
form  of  a  letjcr  written  by  H.  proposing  the  exchange,  the  terms  of  which  K. 
accepted,  provided  that  the  matter  was  to  be  closed  in  ten  days  if  possible.  R. 
at  the  time  had  no  title  to  the  property  he  was  to  transfer,  but  was  negotiating 
for  it.  Nearly  four  months  after  the  date  of  the  agreement  the  matter  was 
still  unsettled,  and  a  letter  was  written  by  H.  to  R.'s  solicitor  notifying  him 
that  unless  something  was  done  by  the  next  morning  the  agreement  would  be 
null  and  void. 

Prior  to  this  there  had  been  several  interviews  between  the  parties  and 
their  solicitoi's,  in  which  it  was  pointed  out  to  R.  that  there  were  difficuitits 
in  the  way  of  his  getting  a  title  to  the  land  he  proposed  to  transfer  ;  that  there 
was  no  registry  of  the  contract  which  formed  the  title  of  tlio  man  who  was  to 
convey  to  him,  and  that  the  lands  were  subject  to  an  annuity;  R.,  however, 
took  no  active  steps  to  get  the  difficulties  removed  until  after  the  abov-e  letter 
was  written,  when  he  brought  an  action  against  the  proposed  vendor  nud 
obtained  a  decree  declaring  his  title  good.  He  then  brought  suit  against  II. 
for  specific  performance  of  the  contract  for  exchange. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontiirio' 
Taschereau,  J.,  dissenting,  that  the  action  could  not  be  maintained ;  that  B. 
not  having  title  when  the  agreement  was  made,  H.  could  rescind  the  contract 
without  giving  reasonable  notice  of  his  intention,  as  he  would  be  bound  to  do 
if  the  title  were  merely  imperfect ;  that  the  letter  to  the  solicitor  was  snfli- 
cient  to  put  an  end  to  the  bargain;  and  that  even  if  there  had  been  no  rescis- 
sion the  conduct  of  R.  in  relation  to  the  completion  of  the  contract  was  such 
as  to  disentitle  to  relief  by  way  of  specific  performance. 
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Held,  also,  aflirmin«  in  this  respect  the  judf,'ment  of  the  courts  below,  that 
time  was  orif^inally  of  the  essence  of  the  contract,  but  there  was  a  waiver  by 
H.  of  a  compliance  with  the  provision  as  to  time  by  entering  into  negotiations 
as  to  the  title  after  its  expiration. 

Harris  Y.  Robinson.— xxi.  3'.)0. 

Stamps — On  bill  of  exchange — Plea  of  want  of. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  2,  G. 

Statute — Declaration  by — Customs  duties — Articles  imported  in 
parts — Subseq  uent  imposition  of  duty. 

The  several  parts  of  an  article  called  an  "  Automatic  Sprinkler"  were 
manufactured  in  the  United  States  and  imported  into  Canada  where  they 
were  put  together.  The  Crown  sought  to  collect  duty  on  such  parts  according 
to  the  value  of  the  complete  article.  There  was  no  duty  imposed  on  parts  of 
an  article  at  the  time  the  information  was  laid. 

Held,  that  the  subsequent  passage  of  an  Act,  48  &  49  V.  c.  (51,  s.  12,  re- 
enacted  by  41)  v.  c.  32,  s.  11,  imposing  a  duty  ou  such  parts  was  a  legislative 
declaration  that  it  did  not  previously  exist.     But  nee  now  53  V.  c.  7,  (D.) 

Grinnell  v.  The  Queen. — xvi.  11!). 

2.  RaUioay  Co. — Hpecud  Act — Restrictive  provisions — By-law — 

Bonus — Defects  of  forn  i. 

The  Act  incorporating  a  railway  company  contained  provisions  respecting 
bonuses  granted  to  it  by  municipalities  not  found  in  the  Municipal  Act. 

Held,  that  such  special  Act  was  not  restrictive  of  the  Municipal  Act  and 
it  was  only  necessary  that  the  provisions  of  the  latter  should  be  followed  to 
pass  a  valid  by-law  granting  such  a  bonus. 

Held,  also,  that  all  defects  of  form  in  the  by-law  were  cured  by  44  V.  c.  24, 
s.  28,  providing  for  registry  of  by-laws  and  requiring  an  application  to  quash 
to  be  made  within  three  months  after  such  registry, 

Bickford  v.  Town  of  Chatham. — xvi.  235. 
And  >!ee  RAILWAYS  AND  RAILWAY  COMPANIES,  42. 

3.  Construction  of — New  Brunswick  Liquor  License  Act,  1687 — 

Constitutionality  of — Prohibition  of  sale  of  liquor — Grant- 
ing a  license — Powers  of  Mayor  of  a  city — Disqualifying 
liquor  sellers — FJfect  of. 

The  New  Brunswick  Liquor  License  Act,  1887,  provides  that  "  all  applica- 
tions for  license,  other  than  in  cities  and  incorporated  towns,  shall  be  presented 
at  the  annual  meeting  of  the  council  of  the  municipality  and  shall  then  be 
taken  into  consideration,  and  in  cities  and  incorporated  towns  at  a  meeting  to 
be  held  not  later  than  the  first  day  of  April,  in  each  and  every  j'ear."  The 
interpretation  clause  provides  that  in  the  City  of  St.  John  the  expression 
"  council  "  means  the  mayor,  who  has  the  powers  given  to  a  muncipal  council. 
It  is  also  provided  that  when  anything  is  required  to  be  done  at,  on  or  before 


816 

Statute — '  'ontinucd. 

0.  meetint^  of  council,  and  no  other  date  is  fixed  therefor,  the  mayor  may  fix 
the  date  for  doin^^  the  Bame  in  the  city  of  St.  John. 

Held,  affirming  the  judj'ment  of  the  court  below,  that  the  provision  re- 
quiriuf?  licenses  to  be  taken  into  consideration  not  later  than  the  first  day  of 
April  is  directory  only,  and  licenses  granted  in  St.  John  are  not  invalid  by 
reason  of  the  same  being  grantetl  after  that  date. 

Held,  per  Gwynne,  J.,  that  this  provision  does  not  apply  to  the  city  of  St. 
Joliii. 

Applications  for  licenses  under  the  Act  must  be  endorsed  by  the  certificate 
of  one-third  of  the  ratepayers  of  the  district  for  which  the  license  is  asked. 
No  bolder  of  a  license  can  be  a  member  of  the  municipal  council,  a  justice  of 
the  peace,  or  a  teacher  in  the  public  schools. 

Held,  that  the  legislature  could  properly  impose  these  conditions  to  the 
obtaining  of  a  license,  and  the  provision  is  not  ultra  vires  the  local  legislature 
as  being  a  prohibitory  measure  by  reason  of  the  ratepayers  being  able  to 
prevent  any  licenses  being  issued  ;  nor  is  it  a  measure  in  restraint  of  trade  by 
affixing  a  stigma  to  the  business  of  selling  liquor. 

Danaher  y.  Peters ;  O'Regan  y.  Peters.— xvii.  44. 

4.  Construction  of — Assignment  for  benefit  of  creditors — Costs  of 

execution   creditors — Lien — Ontario  Judicature  Act,  1881, 
s.  13 — Validity  of — Appeal. 

Sec  ASSIGNMENT,  13. 
LEGISLATURE,  17. 

5.  Halifax  City  Assessment  Act,  1883—46  V.  c.  28,  (X.S)— Sale  of 

land   under — Etl'ect  of — Healing  clauses — Lien — Priority 
over  mortgage  made  before  Act  passed. 

See  ASSESSMENT  AND  TAXES,  19. 
LIEN,  J. 

6.  36  V.  c.  3,  amended  hy  35  V.  c.  52  (Man.) — Setting  aside  letters 

patent — Error  and  improvidence. 

In  an  action  to  set  aside  letters  patent  for  error  and  improvidence  under 
the  Manitoba  Act,  35  V.  c.  H,  amended  by  c.  52. 

Held,  per  Patterson,  J.— That  in  the  construction  of  the  statute  effect  must 

be   given    to    the   term    improvidence  as  meaning  something  distinct  from 

fraud  or  error;  letters   patent   may,  therefore,  be  held  to  have   been  issued 

improvidently  if  issued  in  ignorance  of  a  substantial  claim  by  persons  other 

than  the  patentee  to  the  land  which,  if  it  had  been  known,  would  have  been 

investigated  and  passed  upon  before  the  patent  issued  ;  and  it  is  not  the  duty 

of  the  court  to  form  a  definite  opinion  as  to  the  relative  strength  of  opposing 

claims. 

Fonseca  y.  Attorney-General  of  Canada.— xvii.  612. 

See  LETTERS  PATENT,  2.  .,  ^    . 
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7.  Prerogative  of  Crown — Interference  with — R.  S.  C.  c.  120,  s.  79. 

Tlie  Crown  prerogatives  can  only  be  taken  away  by  express  statutory 
enactment.  Therefore,  Her  Majesty's  ri^ht  to  payment  in  full  of  a  claim 
against  the  assets  of  an  insolvent  bank  in  priority  to  all  other  creditors  is  not 
interfered  with  by  the  provisions  of  the  Bank  Act  (R.  S.  C.  c.  120,  s.  79),  giving 
note-liolders  a  first  lien  on  such  assets,  the  crown  not  being  na  ned  in  such 
enactment.     Gwynno  and  Patterson,  JJ.,  contra. 

The  Maritime  Bank  y.  The  Queen.— xvii.  657. 
Sec  CROWN,  21. 

8.  Construction  of— R.  8.  0.  (1887)  c.  124,  s.  2— Assignment  for 

benefit  of  creditors — Preference — Pressure. 
See  ASSIGNMENT,  15. 

9.  Repeal— R.  S.  N.  S.  4  Ser.  c.  -29—42  V.  c.  1,  s.  67  (N.S.)-Boards 

of  health. 

S.  07  of  the  Act  by  which  municipal  corporations  were  established  in 
Nova  Scotia  (4'2  V.  c.  1)  f,'iving  them  the  appointment  of  health  officers  .  . 
and  a  beard  of  health''  with  the  powers  and  authorities  formerly  vested  in 
courts  of  sessions,  does  not  repeal  c.  2!(  of  R.  S.  N.  S.  4th  ser.  providing  for  the 
appointment  of  boards  of  health  by  the  Lie  itenant-Governor  in  Council. 
Ritchie,  C.  J.,  doubting  the  authority  of  the  Lieutenant-Governor  to  appoint 
in  incorporated  counties. 

Municipality  of  the  County  of  Cape  Breton  v.  McKay. — xviii.  639. 
And  .vf,'  MUNICIPAL  CORPORATION,  U. 

10.  Statute — Repeal  of — ReMoration  of  former  law — Distribution 

of  intestate  estate — Feme  coverte — Husband's  right  to  resi- 
duuTii — Xe.d  of  kin. 

The  Legislature  of  New  Brunswick,  by  26  Geo.  III.  c.  11,  ss.  14  &  17,  re- 
enacted  the  Imperial  Act,  22  &  23  Car.  2,  c.  10  (Statute  of  Distributions)  as 
explained  by  s.  25,  Cur.  2,  c.  3  (Statute  of  Frauds),  which  provided  that 
nothing  in  the  former  Act  should  be  construed  to  extend  to  estates  of  femes 
coverlet  dying  intestate,  but  that  their  husbands  should  enjoy  their  personal 
estate  as  theretofore. 

When  the  statutes  of  New  Brunswick  were  revised  in  1854  the  Act,  26  Geo. 
III.  c.  11,  was  re-enacted,  but  s.  17,  corresponding  to  a.  25  of  the  Statute  of 
Frauds,  was  omitted.  In  the  administration  of  the  estate  of  a  feme  coverte  her 
next  of  kin  claimed  the  personalty  on  the  ground  that  the  husband's  rights 
were  swept  away  by  this  omission. 

Held,  that  the  personal  property  passed  to  the  husband  and  not  to  the 
next  of  kin  of  the  wife. 

Per  Strong,  J.— The  repeal  by  the  R.  S.  of  26  Geo.  III.  c.  11,  which  was 
passed  in  affirmance  of  the  Imperial  Acts,  operated  to  restore  s.  25  of  the 
Statute  of  Frauds  as  part  of  the  common  law  of  New  Brunswick, 

CAS.  DIG. — 52 
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Per  Gwynne,  J. — When  a  colonial  lef^islature  re-enacts  an  Imperial  Act  it 
enacts  it  as  interpreted  by  the  Imperial  courts,  and  a  tortiori  by  other  Imperial 
Acts.  Hence,  when  the  Enj^lish  Statute  of  Distributions  was  re-enacted  by  26 
Geo.  III.  c.  II  (N.B.),  it  was  not  necessary  to  enact  the  interpretation  section 
of  the  Statute  of  Frauds,  and  its  omission  in  the  llevised  Statutes  did  not 
affect  the  construction  to  be  ^lut  upon  the  whole  Act. 

Held,  per  Ritchie,  C.J.,  Fournier,  Gwynne  and  Patterson,  JJ.,  that  the 
Married  Woman's  Property  Act  of  New  Brunswick  (C.  S.  N.  B.  c.  72),  wliich 
exempts  the  separate  property  of  a  married  woman  from  liability  for  her  hus- 
band's debts  and  prohibits  any  dealing;  vvith  it  without  her  consent,  only 
suspends  the  husband's  rights  in  the  property  during  coverture,  and  on  the 
death  of  the  wife  he  takes  the  personal  property  as  he  would  if  the  Act  had 

never  been  passed. 

Lamb  v.  Cleveland. -xix.  78. 

11.  Construction  of— 49  V.  c.  45,  s.  2  (Man.)— Transfer  of  personal 

property — Preference — Pressure — Intent. 
See  ASSIGNMENT,  21. 

12.  Lands  of  tlie  C.  P.  Ry.  Co.— Charter  of  company— Exemption 

"  until  sold  or  occupied  " — Exemption  before  patent  issues. 

See  ASSESSMENT  AND  TAXES,  23. 

13.  Construction  of— Manitoba  Libel  Act,  50  V.  c.  22— Manitoba 

Newspaper  Act,  50  V.  c.  23— Authority  to  publish  newspapers 
— Deposit  of  affidavit  or  affirmation. 
See  LIBEL,  (5. 

NEWSPAPER. 

14.  Construction  of —Municipal  taxation — Sale  for  taxes — Validat- 

ing Act. 

See  ASSESSMENT  AND  TAXES,  24. 

15.  Application  of— Negligence  of  servant — Crown — Liability  of 

—U  V.  c.  25— K  k  G.  c.  38—60-61  V.  c.  16,  s.  18— Retro- 
active operation. 

Held,  reversing  the  judgment  of  the  Exchequer  Court,  that  even  assuming 
50-51  V.  c.  IG  gives  an  action  against  the  Crown  for  an  injury  to  the  person 
received  on  a  public  work  resulting  from  negligence  of  which  its  officer  or  ser- 
vant is  guilty  (upon  which  point  the  court  expresses  no  opinion),  such  act  is 
not  retroactive  in  its  effect  and  gives  no  right  of  action  for  injuries  received 

prior  to  the  passing  of  the  Act. 

•^  The  Queen  y.  Martin.— xx.  240. 

16.  43  V.  c.  8— Construction  of  Government  railways— Injury  by 

overflow  of  water. 

See  CROWN,  30. 
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17.  Maintenance   of  county  buildings— Establishment   of   county 

court  house  and  jail— Right  to  renujve  from  shire  town — 
R.  S.  (N.S.)  oth  Her.  c.  20,  .s.  1,  as  amended  by  4(7  V.  c.  11. 
See  MUNICIPAL  CORTORATIONS,  22. 

18.  K.  S.  O.  (1887)  c.  159  (General  Road  Companies  Act)— 53  V. 

c.  42 — Application  to  company  incorporated  by  special 
charter. 

See  CORPORATIONS,  49. 

19.  As  to  effect* of  recital  in  private  Act,  and  distinction  between 

public  and  private  Acts. 

Corporation  of  the  City  of  Quebec  v.  Quebec  Central  Ry.  Co.-x.  563. 

Statute  of  Frauds— Bill  for  redemption— Absolute  deed— Parol 
evidence  to  show  that  it  was  to  take  effect  as  a  mortgage, 
held  admissible— Evidence  of  plaintiff  uncorroborated  in- 
sufficient—36  V.  c.  10  (Out.). 

See  MORTGAGE,  8. 

2.  Deed  of  land— Dispute  as  to  joint  interest— Trust  account. 

See  SALE  OF  LANDS,  7. 

3.  Vendor   and   purchaser — Specific   performance — Contract   not 

signed  by  vendor,  and  subseciuently  admitted  by  his  letters. 
See  SALE  OF  LANDS,  10. 

4.  Boundaries — Agreement  as  to,  whether  executed  or  executory 

—Plan  signed  by  adjoining  proprietors — Purcliaser  for 
value  without  notice— Discretionary  jurisdiction  of  Court  of 
Equity. 

See  BOUNDARY,  2. 

5.  Contract,  parol  evidence  to  establish,  when  admissible— As  to 

whether  a  mem.  in  writing  contained  tlie  terms  of  agree- 
ment, a  (jucstion  foi- jury— Damages — Connnon  counts. 

See  SALE  OF  GOODS,  10. 

6.  Contract  relating  to  interest  in  land— Part  per forynancc. 

B.,  a  resident  of  Britisli  Columbia,  wrote  to  his  sister,  in  England,  that  he 
would  like  one  of  her  children  to  come  out  to  him,  and  in  a  second  letter  he 
said,  "  I  want  to  f,'et  some  relation  here,  for  what  pro[)orty  I  have,  in  case  of 
sudden  death,  would  be  eat  up  by  outsiders,  and  my  relations  would  get  noth- 
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ing. "  On  liearinj,'  the  contentB  of  these  letters  T.,  a  son  of  B.'s  sister  and  a 
coal  miner  in  Enf^land,  came  to  British  Columbia  and  lived  with  B.  for  six 
years.  All  that  time  he  worked  on  B.'s  farm  and  received  a  share  of  the 
profits.  After  tiiat  he  went  to  work  in  a  coal  mine  in  Idaho.  While  there  he 
received  a  letter  from  B.  contaiuinjj  the  following  :  "  I  want  you  to  come  at 
once  as  I  am  very  bad.  I  really  do  not  know  if  ]  shall  f^et  over  it  or  not  and 
you  had  better  hurry  up  and  come  to  me  at  once,  for  I  want  you  and  I  dare 
say  you  will  f^uess  tlie  reason  why.  If  anything  should  happen  to  me  you  are 
the  person  who  should  be  here."  On  receipt  of  this  letter,  T.  immediately 
started  for  tlie  farm,  but  B.  had  died  and  was  buried  before  he  reached  it. 
After  his  return  he  received  the  following  telegram  which  had  not  reached  him 
before  he  left  for  home  :  "  Come  at  once  if  you  wish  to  see  me  alive,  property 
is  yours.  Answer  immediately.  (Sgd.)  B."  Under  these  circumstances,  T. 
claimed  the  farm  and  stock  of  B.  and  brought  suit  for  specific  performance  of 
an  alleged  agreement  by  B.  that  the  same  should  belong  to  him  at  B.'s  death. 
Held,  afiirming  the  judgmentof  the  court  below,  that  as  there  was  no  agree- 
ment ill  writing  for  tlie  transfer  of  the  property  to  T.,aiid  the  facts  shown  were 
not  sufficient  to  constitute  a  part  performance  of  such  agreement,  the  fourth 
section  of  the  Statute  of  Frauds  was  not  complied  with,  and  no  performance 
of  the  contract  could  be  decreed. 

Turner  v.  Prevost. — xvii.  283. 

7.  Contract — Matters  for  future  arrangement — Terms,  deeds,  etc., 

to  be  arrani^ed  by  Lst  of  May  next — Sale  of  land. 
See  SALE  OF  LAJJDS,  29. 

8.  Contract — Deed  of  land — Undiscloned.  trust — Deed  in  name  of 

third  parti/ — Specific  performance. 

M.  agreed  by  written  contract  to  give  to  B.  an  absolute  deed  of  property 
as  security  for  a  loan,  the  same  to  be  held  by  B.  in  trust  for  the  time  the  loan 
was  to  run.  By  B.'s  directions  the  deed  was  made  out  in  his  daughter's 
name.  The  daughter  having  claimed  that  she  purchased  the  property  abso- 
lutely, and  for  her  own  benefit,  an  action  was  brought  by  M.  against  her  and 
B.  for  specific  performance  of  contract  with  B.  and  for  a  declaration  that  the 
daughter  was  a  trustee  only  subject  to  the  repayment  of  the  loan.  The  defend- 
ants denied  the  allegation  of  collusion  and  conspiracy  charged  in  the  statement 
of  clann  and  pleaded  the  Statute  of  Frauds. 

Held,  Strong,  J.,  dissenting,  that  the  evidence  showed  that  the  daughter 
was  aware  of  the  agreement  made  with  B.,  and  the  Statute  of  Frauds  did  not 
prevent  parol  evidence  being  given  of  such  agreement. 

Barton  v.  McMillan.— xx.  404. 

Statute  of  Limitations. 

See  LIMITATIONS,  '       • 

POSSESSION.  ,         '        , 

Stenographer. 

See  SHORTHAND  WRITER. 
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Stock — In  buikliiif^  society — Transfer — By-law — Indebtedness  to 
society — Security. 

See  BY-LAW,  18. 

INSOLVENCY,  27. 

2.    Transfer  of  "  in  trust " — Duty  of  transferee  to  make  inquiry. 

See  TRUSTS  AND  TRUSTEES,  14,  18,  20,  23. 

Stoppage  in  transitu— (rootZs  in  bond. 

The  appellantB,  merchants  in  New  York,  sold  to  E.  B.  &  Co.,  at  Toronto, 
250  barrels  of  currants  on  credit,  and  consigned  the  same  in  bond.  A  bill  of 
lading;  thereof  was  duly  received  by  E.  B.  &  Co.,  who  paid  the  freight  thereon 
and  gave  their  acceptance  for  tlie  price  of  the  said  goods,  as  well  as  for  the 
cartage  and  American  bonding  charges.  The  goodR,  on  arrival,  were  entered 
and  bonded  in  t'-e  consignee's  name,  and  placed  in  one  of  the  customs  bonded 
warehouses  subject  to  the  payment  of  tho  duties.  E.  B.  &  Co.  sold  and 
delivered  150  barrels,  and  the  remaining  100  barrels  were  bonded  under  31  V. 
c.  G,  (D.),  in  a  portion  of  E.  B.  &  Co.'s  warehouse,  partitioned  off  and  used  by 
the  customs  authorities.  Before  the  acceptances  matured,  and  while  a  portion 
of  the  goods  remamed  in  bond,  E.  B.  i&  Co.  became  insolvent. 

Held,  affirming  judgment  of  the  Court  of  Error  and  Appeal,  Ontario,  that 
the  trannitus  was  at  an  end,  and  that  the  appellants  had  lost  the  right  to  stop 
the  goods  remaining  iii  bond. 

Howell  V.  Alport,  12  U.  C.  C.  P.  375,  and  Grahavi  v.  Smith,  27  U.  C.  C.  P.  1, 
overruled. 

Wiley  Y.  Smith.— ii.  1. 

2.    Bill  of  lading,  assignment  of — Property  in  goods  under  replevin. 
See  BILL  OF  LADING,  3. 

Streams — R  S.  0.  c.  115,  s.  1,  constmction  of — Non-Jloatable 
streams — Private  property. 

By  the  decree  of  the  Court  of  Chancery  for  Ontario,  the  respondents  were 
restrained  from  driving  logs  through,  or  otherwise  interfering  with  a  certain 
stream,  where  it  p«ssed  tlnough  the  lands  of  the  appellant,  and  which  portion 
of  said  stream  was  artificially  improved  by  him  so  as  to  float  saw  logs,  but  was 
found  by  the  learned  judge  at  the  trial  not  to  have  been  navigable  or  floatable 
for  saw  logs  or  other  timber,  rafts  and  crafts,  when  in  a  state  of  nature.  The 
Court  of  Appeal  reversed  this  decree,  on  the  ground  that  C.  S.  U.  C.  c.  48,  s.  15, 
re-enacted  by  R.  S.  O.  c.  115,  s.  1,  made  all  streams,  whether  naturally  or 
artificially  floatable,  public  waterways. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  and  restoring  the 
decree  of  the  Court  of  Chancery,  that  the  learned  Vice-Chancellor  who  tried 
the  case,  having  determined  that  upon  the  evidence  adduced  before  him,  the 
slream  at  the  locus  m  quo,  when  in  a  state  of  nature,  was  not  floatable  without 
the  aid  of  artificial  improvements,  and  such  finding  being  supported  by  the 
evidence  in  the  case,  the  appellant  had,  at  common  law,  the  exclusive  right 
to  use  his  property  as  he  pleased,  and  to  prevent  respondents  from  using  as  a 
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Streams — Continued. 

lii{^liway  the  stream  in  question  where  it  flowed  throuj^h  appellant's  privat« 
property. 

Held,  also  (approving  of  Uoale  v.  Dickton,  I'd  U.  C.  C.  P.  337),  that  the 
C.  S.  U.  C.  c.  48,  9.  15,  re-enacted  by  the  11.  S.  O.  c.  115,  s.  1,  which  enacts 
that  it  shall  be  lawful  for  all  persons  to  float  saw  loj^s  and  other  timber,  rafts 
and  crafts  down  all  streams  in  Upper  Canada,  durinf^  the  sprinj^,  summer  anil 
autumn  freshets,  etc.,  extends  only  to  such  streams  as  would,  in  their  natnriil 
state,  without  improvements,  durinf^  freshets,  permit  saw  lo«9,  timber,  etc.,  to 
be  floated  down  them,  and  that  the  portions  of  the  stream  in  (luestion,  where 
it  passes  through  the  appellant's  land,  were  not  within  the  said  statute, 

[The  Privy  Council  has  reversed  the  decision  of  the  Supreme  Court  and 
restored  the  judgment  of  the  Court  of  Appeal,  i)  App.  Cases  302] , 

McLaren  v.  Caldwell.— viii.  435. 

Streets — Of  city  of  Halifax,  duty  of  corporation  to  keep  in  repair. 

See  CORPORATIONS,  18. 

2.    Of  city  of  Quebec — Authority  to  Nortli  Sliore  Railway  Com- 
pany to  use — Non-liability  of  corporation. 
See  CORPORATIONS,  21. 

.3.    Of  town  of  Portland,  N.B. — Lialjility  for  defect  in  sidewalk. 

See  CORPORATIONS,  23. 

4.  Municipal  corporation — Construction  of  crossing  above  level  of 

street — Negligence. 

See  MUNICIPAL  CORPORATION,  10. 

5.  Municipal  corpoi'ation — Statutory  powers — Control  over  streets 

— Alteration   of   grade — Negligence — 34   V.  c.  11  (N.B.) — 
45  V.  c.  Gl  (N.B.). 

See  MUNICIPAL  CORPORATION,  15. 

6.  Municipal  corporation,  duty  of,  to  light  streets — Liability  for 

negligence — Position  of  hydrant — Obstruction  of  sidewalk. 

See  MUNICIPAL  CORPORATION,  20. 

7.  Municipal  corporation — Improvement  or  alteration  of  sti'eet — 

Lowering  grade — Injury  to  adjacent    land — Compensation 
under — Statutory  provisions — 51  V.  c.  42,  &.  190,  (B.C.). 

See  MUNICIPAL  CORPORATION,  21. 

8.  Municipal  corporation — Control  over  streets  — Duty  to  repair- 

Transferred  powers — Negligence — Notice  of  action — Insuffi- 
ciency of  not  pleaded— 34  V.  c.  11,  (N.B.)  25  V.  c.  16,  (N.B.'. 

See  MUNICIPAL  CORPORATION,  25. 
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Subrogation — Conventional — What  tvill  effect  Art.  1155,  a.  2 — 
Eifoneous  noting  of  deed  by  registrar. 

No  formal  or  express  declaration  of  Bubrogation  is  required  under  Art. 
1155,  8.  2,  C.C.,  when  the  debtor  borrowing  the  Hum  of  money  doclarea  in  hie 
deed  of  loan  that  it  is  for  the  purpose  of  payinj^  his  debts,  and  in  the 
acquittance  he  declares  that  the  payment  has  been  made  with  the  moneys 
furnished  by  the  new  creditor  for  that  purpose. 

Where  subrofjation  is  given  by  the  terms  of  a  deed  the  erroneous  noting  of 
the  deed  by  the  registrar  as  a  dischar^^e,  and  the  f^ranting  by  him  of  erroneoua 
oertifioateB,  oannot  prejudice  the  party  subrogated. 

Owens  Y.  Bedell.— xix.  137. 

Substitution — Ri^'ht   of   subatitutes  wlien   .suUstitutiou   open,  to 
attack  deed  given  for  in.sufficient  consideration. 
See  DEED,  3. 

2.  Action  by  substitute  against  institute  for  detaching  property. 

See  WILL,  10. 

3.  Substitution,  curator  to — Rights  of  action — Intervention  by  a 

jdaintif  in  another  capacity    when   irregular — Art.  154; 

cap. 

Held,  aflirming  the  judgment  of  the  court  below,  that  a  curator  to  a 
substitution  has  no  right  of  action  to  recover  from  a  curator  in  whose  stead  he 
has  been  appointed  any  monies  due  by  the  latter  and  belonf^ing  to  institutes. 

Also,  that  an  assignee  of  the  institutes  has  no  right  to  intervene  in  an 
action  brou^^ht  by  said  assignee  in  his  capacity  of  curator  to  tlie  substitution, 
and  in  which  no  final  judgment  could  have  been  obtained  which  could  impair 
the  legal  rights  of  the  institutes. 

Scinble. — \n  intervention  filed  when  the  action  has  been  heard  on  the 
merits  and  the  case  is  en  deliherc  is  irregular. 

Dorion  y.  Dorion.— 8th  March,  188G.— xiii.  Wi. 

4.  Minors — Tutor  ad  hoc — Intervention — Status— Arts.  269,  945, 

C.  C. 

See  TUTOR  AND  MINOR,  2. 

5.  Bank  shares — Dividends — Intervention — Ees  jiulicata. 

See  JUDGMENT,  11.  . 

6.  Substituted  property — Pledge  of  shares  by  one  of  the  gr/vcs 

— The  shares  lield  in  trust — Payment  by  curator  with  full 
knowledge  of  facts  —  Gondictio  indebiti — Registration — 
Arts.  931,  938,  939,  1047,  1048,  C.  C. 

See  TRUSTS  AND  TRUSTEES,  20. 
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Substitution — Continued.     ,^.    .  .  - 

7.    Curator  to — Action  to  account — Divisibility  of. 

See  ACCOUNT,  6. 
WILL,  21. 

Succession — AceepUince  of  an  insinlvent  succemion — Whev  ob- 
tained by  fraud— Notary,  duty  of — Arts.  646,  650,  C.  C. 
(P.Q.) — Appe<d. 

A  ,  who  had  a  claim  against  the  insolvent  estate  of  Dr.  B.,  purchaaed  a 
right  of  redemption  Dr.  B.  liad  at  the  time  of  his  death  in  a  certain  piece  of 
land  ;  and  in  order  that  B.  et  al.  (the  respondents,  Dr.  B.'s  children),  who  were 
perfectly  solvent,  should  accept  the  succession  of  Dr.  B.,  A.  caused  to  bo  pre- 
pared a  deed  of  assi^^nment  by  a  notary  of  this  rif^ht  of  redemption  to  B.  et  al., 
who,  a  few  days  after  the  death  of  their  father,  had  been  induced  for  a  sum  of 
$50  to  consent  to  exercise  this  right  of  redemption.  The  notary  who  prepared 
the  deed  without  the  knowledge  of  B.  et  al.,  returned  it  to  A.,  telling  him  that 
he  did  not  like  to  receive  the  deed  because  he  believed  tliat  in  signing  it  B. 
et  al.  made  themselves  heirs  of  Dr.  B.,  aud  be^ide8  he  believed  that  if  B.  et  al. 
knew  that  in  signing  tlie  deed  they  accepted  the  succession  of  their  father,  and 
were  responsible  for  his  debts,  they  would  not  sign.  Another  notary  residing 
at  a  distance  was  sent  for  by  A.,  to  whom  he  gave  the  deed  as  prepared,  and 
the  notary  then  went  to  the  residence  of  B.  et  al,  read  the  deed  to  the  parties, 
and  without  any  explanation  whatever  passed  and  executed  the  deed  of  cession, 
whereby  B.  et  al.  became  responsible  for  the  debts  of  their  father.  On  being 
informed  of  the  legal  effect  of  their  signature,  B.  et  al.  formally  renounced  to 
the  succession  of  their  father.  There  was  also  evidence  that  B.  et  al.  had  done 
some  conservatory  acts  and  acts  of  administration  for  their  mother,  but  it  was 
not  proved  that  in  any  of  these  transactions  they  had  taken  the  quality  of  heira. 
The  amount  in  dispute  was  made  up  by  including  interest,  which  on  the  face 
of  the  declaration  was  prescribed.  The  respondents  did  not  demur  to  this  part 
of  the  demand,  nor  was  any  separate  judgment  rendered  as  to  it. 

Held,  1.  That  the  case  was  appealable. 

2.  That  the  acceptance  of  an  insolvent  succession  is  nnll  and  of  no  effect 
when  it  is  the  result  of  deceit  and  corrupt  practices,  artifices  and  fraud. 

3.  That  as  A.  in  this  case  obtained  the  signatures  of  B.  et  al.  to  the  deed 
in  question  by  fraud,  the  latter  should  not  be  burthened  with  the  debts  of  their 
insolvent  father. 

4.  That  it  is  the  duty  of  a  notary  when  executing  a  deed  to  explain  to  an 
illiterate  grantor  the  legal  and  equitable  obligations  imposed  by  the  deed,  and 
consequent  on  its  e.\ecution.     Henry,  J.,  dissenting. 

Ayotte  Y.  Boucher. — ix.  4G0. 

2.    Moneys  deposited  in  bank  to  credit  of — Relation  of  creditor 

and  debtor. 

,  '      _  .  ,  (>■,     ■  '     ,,,-■■■' 

.    =  ,-  S«e  BANKS  AND  BANKING,  4.  . 
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Supreme  and  Exchequer  Courts  Acts— 5-9  V.  c.  11— Construc- 
tion of  s.  17. 

The  court  of  last  resort  in  Prince  Edward  Island  is  the  Supreme  Court  of 
Judicature  in  tliat  province. 

Kelly  v.  Sullivan.— i.  1. 

2.  Construction  of — "  Sum  or  value  in  dispute  "  in  appeals  from 

Province  of  Quebec. 

■sm  jurisdiction. 

3.  Construction  of  s.  22,  .IS  V.  c.  11. 

Held,  under  s.  22  of  the  Supreme  and  Exchequer  Court  Act,  no  appeal 
lies  from  the  judgment  of  a  court  granting  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  that  being  a  matter  of  discretion. 

Boak  V.  The  Merchants'  Marine  Ins.  Co.— i.  111. 

[But  get;  S.  C.  A.  Act  1880.  h.  4,  and  the  R.  S.  G.  c.  135,  s.  21,  par.  (</)  as 
amended  by  54-55  V.  c.  25,  s.  2  (i8!H); . 

4.  Construction  of  s.  26,  38  V.  c.  11. 

Held,  that  tlie  court  proposed  to  be  appealed  from,  or  any  judge  thereof, 
cannot,  under  s.  20  of  the  Supreme  and  Excliequer  Court  Act,  allow  an  appeal 
when  judgment  had  been  signed,  entered  or  pronounced  previous  to  the 
eleventh  day  of  Januaary,  1870. 

Taylor  v.  The  Queen.— i.  65. 

5.  Construction  of  s.  38,  38  V.  c.  11. 

By  38  V.  c.  11,  8.  38,  the  Supreme  Court  being  authorized,  in  its  discretion, 
to  order  the  payment  of  the  costs  of  the  appeal,  the  decision  in  this  case  will 
not  necessarily  prevent  the  majority  of  the  court  from  ordering  the  payment 
of  the  costs  of  the  appeal  in  other  cases  where  there  is  an  equal  division  of 
opinion  amongst  the  judges. 

[But  se«  "  Practice  of  the  Supreme  Court,"  39]. 

The  L.  &  L.  &  Globe  Insurance  Co.  v.  Wyld.— i.  605. 

6.  Construction  of  ss.  38  &  49,  38  V.  c.  11. 

Held,  that  since  the  passing  of  32  &  33  V.  c.  20,  s.  80,  repealing  so  much 
of  chapter  77  of  Cons.  Stat.  (L.C.)  as  would  autliorize  any  court  of  the  Province 
of  Quebec  to  order  or  grant  a  new  trial  in  any  criminal  case;  and  of  32  &  33 
V.  c.  36,  repealing  s.  03  of  c.  77  Cons.  Stat.  (L.C.,)  the  Court  of  Queen's  Bench 
of  the  Province  of  Quebec  has  no  power  to  grant  a  new  trial,  and  that  the 
Supreme  Court  of  Canada,  exercising  the  ordinary  appellate  powers  of  the 
court,  under  ss.  38  &  49  of  38  V.  c.  11,  should  give  the  judgment  which  the 
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Supreme  and  Exchequer  Courts  Acts— Cnntinufil. 

court  \vlio;ie  jinlj^miiiit  in  appualcl  from  ou^lit  to  have  t^iven,  viz. :  To  reverse 

tlie  ju(l(jiiieut  which  has  boun  ^ivvn,  and  order  prisoner's  discharge. 

Laliberte  v.  The  Queen.— i.  117. 
Sec  ELECTION,  10.  13. 

IIAHEA8  CORPUS. 

INHOLVENCY.  8. 

JUUI8DICTI0N. 

NEW  TRIAL,  4. 

LICENSE,  (5. 

PRACTICE  OF  SUPREME  COURT. 

Suretyship — Contract  of  with  tinn — Doatli  of  partner — Liability 
of  surety  after. 

.See  PARTNERSHIP,  (5. 

2.  Misconduct  of  casluor — Sanction  of  directors — Dealinj>-sin  stock 

— Liability  of  sureties  of  cashier. 

See  BANKS  AND  BANKING,  14. 

3.  Bank   taking   forged   paper  in   renewal  of   notes — Release  of 

surety. 

See  BANKS  AND  BANKING,  in. 

4.  Execution  of  bond  by  Government  official  for  faithful  discharge 

of  his  duties — Evidence  of  execution — Proximate  cause  of 
acceptance  by  Crown — Estoppel. 
See  EVIDENCE,  35. 

6.    Surety — Endorsement  of   note — Agreement    for  commission — 
Failure  to  discount — Right  to  enforce  agreement. 
See  CONTRACT,  H). 

6.    Embezzlement  of  bank  funds — Bond  given  by  surety  to  stifle 
prosecution — Illegal  consideration. 
See  CONTRACT,  57. 

Surveyors — Di.sputes  as  to  bcjundary— Reference  to  surveyors — 
Duties  of,  under  reference. 

See  BOUNDARY,  5. 

Synod — By-law   of — Alteration   of    application   of    Commutation 
Fund. 

See  COMMUTATION  FUND.      * 
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'     ,  T. 

Tariff. 

See  CUSTOMS  DUTIES. 

Tax — On  tmnaient  inortjiants,  triiJor.s,  etc. 
See  LICENSE. 

2.  Upon  tilin',^s  in  court— 43  &  44  V.  c.  9,  s.  9  (Q.). 

See  LEGISLATURE,  7. 

3.  Non-liability  of  Crown  for. 

See  ASSESSMENT  AND  TAXES,  12,  24. 
PETITION  OF  RIGHT,  21. 

Telegraph  Company — ^iiability  of  for  message. 
See  LIBEL. 

2.    Erection  of  line — Ri<^ht  to  cut  trees. 
See  TRESPASS,  7. 

Telephone — Service — Transmission  of  message — Use  of  wire. 
See  CONTRACT,  54. 

Tenants  in  Common — Xon-joinder  of  tenants   in   common   a» 
plaintifs  in  action  for  use  and  occupation — Mesne  profits. 

C.  O.  H.  ami  J.  E.  H.  were  tenants  in  common  of  certain  property  under 
the  will  of  tlieir  father  T.  H.  and  each  occupied  a  portion  of  such  property. 
On  the  30th  Decemher,  18()8,  the  plaintiff  purchased  the  interest  of  0.  O.  H. 
at  sheriff's  sale.  C.  O.  H.  died  on  the  7th  March,  1870,  and  his  widow,  the 
defendant,  with  the  assent  of  J.  E.  H.  remained  in  possession  of  the  portion 
of  the  property  which  had  been  in  the  possession  of  C.  O.  II.  As  the  result 
of  proceediuf^s  for  partition  carried  on  af^ainst  the  heirs  of  T.  H.,  and  to 
which  the  defendant  was  no  party,  the  portion  so  occupied  by  the  defend- 
ant was,  on  tlie  12th  August,  1873,  allotted  to  the  plaintiff  as  sole  owner.  He 
thereupon  brouj^ht  au  action  for  use  and  occupation,  addinj,'  a  count  in  trea- 
pftss  for  the  mesne  profits  since  the  death  of  C.  O.  H. 

The  Supreme  Court  of  Nova  Scotia  made  absolute  a  rule  nisi  to  enter  a. 
non-suit,  being  of  opinion  that  no  action  would  lie  for  use  and  occupation, 
the  widow  occupyin;^  adversely ;  that  no  action  would  lie  for  mesne  profitB. 
as  there  had  been  no  previous  recovery  in  ejectment  by  plaintiff,  and  that 
even  if  a  contract  had  been  proved  to  susiain  use  and  occupation,  the  non- 
joinder of  J.  E.  H.  as  a  plaintiff,  was  fatal  to  the  action  as  brought.  (See  2' 
Rusa,  &  Ches.  229). 
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Tenants  in  Common — Continued. 

The  Supreme  Court  of  Canada,  Held,  1.  An  action  of  trespass  for  mesne 
profits  is  consequential  to  the  recovery  in  ejectment. 

2.  Even  if  such  an  action  would  lie  uuder  some  circumstances  without 
ejectment  brought,  the  plaintiff  could  not  recover  without  satisfactory  eviderce 
of  actual  entry  and  possession. 

3.  After  entry  there  is  a  relation  back  to  the  actual  title  as  against  a 
wrong-doer,  and  an  action  may  be  maintained  for  trespass  prior  to  such  entry. 
But  in  this  case,  besides  a  deficiency  of  evidence  of  entry,  there  was  some  evi- 
dence that  the  defendant  remained  in  possession  subsequent  to  the  12th  August, 
1873,  the  day  the  plaintiff's  title  accrued,  with  the  assent  of  the  plaintiff. 
Strong,  3.,  dubitante. 

i.  In  any  event  the  action  for  mesne  profits  would  not  lie,  the  defendant 
having  been  previous  to  the  12th  August,  1873,  in  possession  with  the  consent 
of  J.  E.  H.,  the  co-tenant  iu  common,  and  being,  therefore,  entitled  to  a  notice 
to  quit,  or  demand  of  possession,  before  her  possession  could  be  considered 
tortious. 

Lecain  y.  Hcsterman. — January  28,  1878. 

2.    Tenancy  in  common — Con.sti'uction  of  will — Evidence  to  estab- 
lish —Intention — Severance. 
See  WILL,  20. 

Tenant  for  Life — Insurable  interest  of. 

See  INSURANCE,  FIRE,  14. 

2.    Possession   of   tenant   of — Statute  of   Limitations  as  respects 
remainder-man. 

Set  POSSESSION,  9. 

Tenancy  at  Will — Statute  of  Limitations — Possession  as  caretaker  ' 
— Finding  of  the  judge  at  the  trial. 

The  plaintiff's  father,  who  lived  in  the  township  of  T.,  owed  a  block  of  400 
acres  of  land,  consisting  respectively  of  lots  1  in  the  13th  and  14t)i  concessions 
of  the  township  of  W.  The  father  had  allowed  the  plaintiff  to  occupy  100 
acres  of  the  400  acres,  and  he  was  to  look  after  the  whole  and  to  pay  the  taxes 
upon  them,  to  take  what  timber  he  required  for  his  own  use,  or  to  help  him  to 
pay  the  taxes,  but  not  to  give  any  timber  to  any  one  else,  or  allow  any  one  else 
to  take  it.  He  settled  in  1849  upon  the  south  half  of  lot  1  in  the  13th  conces- 
sion. Having  got  a  deed  for  the  same  in  November,  1804,  he  sold  these  100 
acres  to  one  M.  K.  In  December  following  he  moved  to  the  north  half  of  this 
lot  No.  l,and  he  remained  there  ever  since.  The  father  died  in  January,  1877, 
devising  the  north  half  of  the  north  half,  the  land  in  dispute,  to  the  defendant, 
and  the  south  half  of  the  north  half  to  the  plaintiff.  The  defendant,  claiming 
the  north  50  acres  of  the  lot  by  the  father's  will,  entered  upon  it,  whereupon 
the  plaintiff  brought  trespass,  claiming  title  thereto  by  possession.  The  learned 
judge  at  the  trial  found  that  the  plaintiff  eatered  into  possession  and  so  con- 
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tinued  merely  as  his  fatlier's  caretaker  and  agent,  and  he  entered  a  verdict  for 
the  defendant.  There  was  pvideiice  that  within  the  last  seven  years,  before 
the  trial,  t'.e  defendant  as  ajjent  for  the  father  was  sent  up  to  remove  plaintiff 
off  the  land,  because  he  had  allowed  timber  to  be  taken  off  the  land,  and  that 
plaintiff  undertook  to  cut  no  more  and  to  pay  the  taxes  and  to  j^ive  up  posses- 
sion whenever  required  to  do  so  by  his  father. 

Held,  reversing,'  the  judj^ment  of  the  Court  of  Appeal  for  Ontario,  that  the 
evidence  estublished  the  creation  of  ii  ntw  tenancy  at  will  within  ten  years. 

Per  Gwynne,  J.— That  there  was  also  abundant  evidence  from  which  the 
judj.'e  at  the  trial  mif^ht  fairly  conclucTe,  as  he  did,  that  the  relationship  of 
servant,  agent,  or  caretaker,  in  virtue  of  which  the  respondent  lirbt  acquired 
the  possession,  continued  throughout. 

[Followed  iulleward  v.  O'DotwJwe,  19  C.  S.  C.  R.  3-11,  see  Possession,  10.] 

Ryan  v.  Ryan.  — v.  387. 

Tender— Plea  of— Effect  of. 

See  SALE  OF  GOODS.  12. 

Timber — Sale  of — Ag^-eement  for. 

See  AGREF.MENT,  1,4. 

2.  License  to  cut. 

.SVe  NEW  TRIAL,  3, 

3.  Crown  regulations  as  to  payment  of  dues  on. 

See  PETITION  OF  RIGHT,  18. 

i.    Advances  to  get  out — Lien  for. 
See  LIEN,  2. 

5.    Proceeds  of  sale  of  tiinbei' — Ri^/ht  to  npply  to  re-pay  advances 
— Account. 

The  declaration  of  the  appellant,  (plaintiff)  in  the  court  of  original  juris- 
diction, set  out,  that  at  Quebec,  on  the  14th  of  June,  1877,  he  was  the  owner 
and  in  possession  of  a  raft  of  white  pine  timber,  containing  about  150,000  feet, 
and  valued  at  $30,000.  That,  buing  in  want  of  money,  he  then  applied  to  the 
defendant  Ross  for  a  loan  of  f3,000,  which  he  obtained  on  transferring  to  the 
defendant,  as  security,  the  raft  in  question.  That  the  defendant  had  since 
disposed  of  the  timber,  but  never  accounted  to  him  for  the  proceeds.  The 
plaintiff,  admitting  that  the  defendant  was  entitled  to  re-pay  himself  out  of 
the  funds  in  his  hands,  an  advance  of  ?3,000,  and  all  ex[)en.-ies  necessarily 
incurred  by  him  in  connection  with  the  custody  and  sale  of  the  raft,  prayed 
that  he  be  condemned  to  render  an  account,  or,  in  default,  to  pay  §30,000,  the 
alleged  value. 

The  defendant,  while  acknowledging  the  receipt  of  the  timber,  pleaded, 
amongst  other  things,  that  it  was  received,  not  from  the  plaintiff  Doran,  but 
from  one  William  Bannerman,  whose  property  it  was,  under  whose  instruc- 
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tioiis  hu  had  tlisposed  of  it,  and  to  whem  he  had,  long  before  suit  brought, 
duly  accounted  for  its  diHposal. 

As  thd  case  turned  exchisively  on  tlie  view  to  be  taken  of  the  evidence 
reapectint^  tlie  nature  of  tlio  tranHuctioMS  between  Iloss,  Bannerman  and 
Doran,  and  the  facts  ate  somewhat  complicated,  it  is  considered  unnecessary 
to  set  them  out  at  len{>tli. 

The  Superior  Court  (Meredith,  C.J.),  held  that  the  plaintiff  was  not  enti- 
tled to  the  account  for  which  he  asked,  tho  dealings  of  defendant  having  been 
with  Bannerman,  to  whom  alone  the  defendant  was  accountable,  and  boran 
having  no  real  interest  when  his  action  was  brought. 

This  judgment  was  affirmed  by  the  Court  of  Queen's  Bench  for  Lower 
Canada,  and  on  appeal  to  the  Supremo  Court  of  Canada,  it  was  Held,  that  it 
should  bo  aftirmed  by  tho  latter  court.     Fournier  and  Henry,  JJ.,  disaenting. 

Appeal  dismissed  with  costs. 

Doran  v.  Ross.— 2.=Jrd  Juno,  1881. 

Timber  License — Injunction — Jf.1  V.  c.  I4  (P.Q-) — Sale  h;/  com- 
'iniHsioner  of  Crown  lanch  of  lands  sithject  to  current  timber 
licenses,  effect  of— Licensees  r'ujlds. 

Under  the  provisions  of  the  Quebec  Act,  41  V.  c.  14,  the  D.  of  C.  L.  &  C. 
Co.,  in  November,  1881,  alleging  tliomsclvoH  to  be  proprietors  and  in  possession 
of  a  numbfir  of  lots  in  the  township  of  Wbitton,  P.Q.,  ol)taincd  an  c.r  parti' 
injunction,  restraining  G.  B.  li.  et  al.  from  further  prosecuting  lumbering 
operations  which  they  ha<l  begun  on  these  lots.  G.  B.  11.  et  al.  were  cutting 
in  virtue  of  a  license  from  the  government,  dated  iJrd  May,  18S1,  wliicb  was  a 
renewal  of  a  former  license.  By  a  report  of  the  executive  council  of  tho 
Province  of  (Quebec,  dated  1st  .\[)ril,  \^\\,  and  a;)proved  of  by  tho  liieutenant- 
Governor  in  Council  on  the  7th  of  liio  same  month,  the  commissioner  of  Crown 
lands  was  authorized  to  sell  to  the  company  the  lands  in  question,  and  the 
company  deposited  ?12,000  to  the  credit  of  the  department,  to  bo  applied  on 
account  of  the  intended  jiurchase.  On  the  'Jtli  of  May  the  company  gave  out 
a  contract  for  the  clearing  of  a  portion  of  tho  land,  and  on  lOth  July,  1881,  the 
commissioner  exo^uted  a  deed  of  sale  in  favour  of  the  company,  subject, 
amongst  other  conditions,  "to  the  current  licenses  to  cut  timber  on  the  lots." 
Upon  the  writ  being  returned,  the  injunction  was  suspended.  G.  B  II.  et  al. 
answered  tlio  petition,  and  the  Superior  Court  dissolved  the  injunction.  On 
appeal  to  the  Court  of  Queen's  Bench,  this  judgment  was  reversed  and  the 
injunction  applied  for  made  perpetual. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  (Henry  and  Gwynne, 
JJ.,  dissenting),  that  D.  of  C.  L.  <k  C.  Co.,  had  not  ac<jiiirod  any  valid  title  to 
the  lands  in  question  prior  to  the  l!)th  July,  1881,  and  that  by  the  instrument 
of  that  date  their  riglils  were  subordinated  to  all  current  licenses,  and  G.  B. 
H.  et  al.  having  established  their  right  to  possess  said  lands  for  the  purpose  of 
carrying  on  their  lumber  operations  under  a  license  from  the  Crown,  dated 
3rd  May,  1881,  the  injunction  uranted  ex  parte  to  the  D.  of  C.  L.  &  C.  Co.,  in 
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Novenibnr,  1881,  undrr  tlio  proviHioiis  '11  V.  c.  14  (P.Q)  had  been  properly 
dissolved  by  tlio  Huperior  (^jiirt. 

Hall  v.  Oom.  of  Canada  Land  and  Colonization  Company.— viii.  Oiil. 

2.  Permits  to  cut  timber  {Man.) — lilyJds  of  holders  of — Dominion 

Lands  Ad,  1H7!),  s.  62. 

On  tlie  2l8t  November,  1881,  Biniiott,  et  til.  obtained  a  permit  from  the 
Crown  Timber  Af^eiit,  Manitoba:  "To  cut,  take  and  have  for  their  own  use 
from  tliat  part  of  Harif^e  10  K,  tliat  extendH  five  miloH  north  and  live  miles  Houtii 
of  the  (Canadian  Ilailvvay  track,  the  followin|.{  (jiiantitios  of  timber,  2,000  cords 
of  wood  and  2:1,000  ties,  permit  to  expire  on  1st  May,  1882."  A  similar' permit 
was  granted  to  Siimott,  et  al.  on  the  lOtli  February,  1882,  to  cut  "J-"), 000  ties.  In 
P'ebruary,  1882,  under  leave  f,'ranted  by  an  order  in  council  of  27th  October, 
1881,  Kcoble,  I't  nl.  cut  timber  for  the  purposes  of  the  construction  of  the  Can- 
adian Pacific  Railway,  from  the  lands  covered  by  the  permit  of  21st  November, 
1881.  Hinnott,  et  al.  by  tiieir  bill  of  coin|ilaint,  claimed  to  be  entitled  by  their 
"  permit  "  to  the  sole  right  of  cutting  timber  on  said  lands  until  the  1st  of 
Jlay,  1882,  and  prayed  that  thy  defendants  Scoblo,  et  al.  might  be  restrained  by 
injunction  from  cutting  timber  on  said  lands,  and  migiitbe  ordered  to  account 
for  the  value  of  the  timber  cut.  Hcohle,  et  nl.  justified  their  acts  under  the 
order  in  conned  of  the  27th  October,  1881,  and  denied  the  exclusive  possession 
or  title  to  the  lands  or  standing  timber. 

The  plaintiffs  applied  ex  jxirte  for,  and  obtained,  an  interim  injunction 
against  the  defendants.  At  the  hearing  Mdler,  J.,  made  the  injunction  per- 
petual, and  ordered  a  reference  to  ascertain  the  damages  caused  plaintiffs  by 
the  cutting  of  the  timber  by  defendants  On  re-hearing,  this  decree  was 
reversed  and  a  decree  was  made  in  effect  dismissing,  the  plaintiff's  bill  with 
coats  and  directing  an  account  to  bo  taken  of  the  damage  sustained  by  reason 
of  the  interim  injunction. 

Held,  that  the  decree  made  on  re-hearing  by  the  Court  of  Queen's  Bench 
of  Manitoba  should  be  aflirmed,  that  the  permit  in  (jnostion  did  not  come 
within  the  provisions  of  the  Dominion  Tjands  Act  of  ]87!t,  and  did  not  vest  in 
the  plaintiffs  any  estate,  right  or  title  in  tlie  tract  of  land  upon  which  they 
were  permitted  to  cut,  nor  did  it  deprive  the  government  from  giving  like 
licenses,  or  others  of  equal  authority,  to  other  persons,  as  long  as  there  was 
sufficient  timber  to  satisfy  the  requirements  of  the  plaintiffs'  licenses. 

Sinnott  v.  Scoble.— xi.  571. 

3.  License  ^a-anfed  by  Old  Province  of  Canada — Dispute  with  New 

Brunswick — Petition  of  ri;^dit  aj^ainst  Dominion  by  licensee. 
See  PETITION  OF  lUOnT,  20. 

4.  Crown  Lands,  P.  Q. — Location  ticket — Transfer  of  purchaser's 

rights — Registration  of — Waiver  by  '^rown  of  non-pcrrorni- 

ance  of  .settlement  duties — Action  ag    ast  license  for  cutting 

timber. 

Sec  CROWN  LANDS,  1. 
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5.  Crown  Lands — License  to  cut  timber — Free  grants — Patent — 
Interference  witli  rights  of  patentee — R.  S.  0. 1887,  c.  25,  s.  3. 

See  CKOWN  LANDS,  2. 

0.  Sale  of  timber  limits — R.  S.  Q.  Art.  5976 — Plan— Description — 
Damages — Art.  992,  C.  C. — Petition  of  right — Style  of 
cause. 

See  CROWN,  28. 

Timber  Limits— Sale  of. 

See  SALE  OF  LANDS,  1. 

2.  Bonus  on  transfer  of,  payable  by  purchaser  when  agreement 
silent. 

See  SALE  OF  LANDS,  9, 

Time — Essence  of  contract — Exchange  of  lands — Waiver  by — 
Entering  into  negotiations  as  to  title  after  time  expired. 

See  SPECIFIC  PERFORMANCE,  7. 

PRACTICE  .    ■  SUPREME  COURT,  141,  147,  149. 

Title — Completion  of — Specific  performance. 

See  SALE  OF  LANDS,  4. 

2.  Lender   decree — Confirmed   by  statute,  R.  S.  N.  S.  4th  series 

c.  36,  s.  47. 

See  SALE  OF  LANDS,  17. 

3.  Plaintiff   not   put   to   proof   of — Possession   fraudulently   ob- 

tained. 

See  POSSESSION,  5. 

4.  Construction   of    dam — Damage   to   land    by — Prescription — 

Possession— Art.  2193,  C.  C. 

See  RIPARIAN  PROPRIETORS,  4. 

5.  To  land — Possession  as  caretaker — Evidence — Statute  of  Limi- 

tations. 

See  POSSESSION,  10. 

6.  To  land — Action  against  husband  and  wife  to  recover  possession 

— Allegation  of  possession  in  wife — Sale  by  Sheriff  against 
husband — Irregularities  in — Right  of  wife  to  set  up. 
See  EJECTMENT,  5. 


I 


833 

Title — ('ontinued, 

7.    Declaration  of — Devise  of  land  without  estate  therein — Pos- 
session— Statute  of  Limitations. 

"  This  is  an  appeal  from  a  jud{^ment  of  Mr.  Justice  Rose  which  was  after- 
wards affirmed  by  the  Divisional  Court  of  the  Common  Pleas  Division  of  the 
Higli  Court  of  Justice  of  Ontario. 

"  The  action  was  brought  for  the  purpose  of  obtaining  a  declaration  that 
the  plaintiff  was  entitled  to  an  estate  in  fee  simple  in  remainder  in  the  lands 
in  question,  being  the  north  half  of  lot  55,  west  side  of  Spadina  avenue, 
Toronto,  subject  to  an  estate  in  the  defendant  Hayes  for  the  life  of  the  defen- 
dant Mrs.  Roberts.  The  defendants  denied  the  plaintiff  had  any  title  whatever 
to  the  land,  and  relied  on  actual  possession  and  also  upon  a  title  acquired  by 
virtue  of  the  Statute  of  Limitations. 

"  The  judgment  appealed  from  was  in  favor  of  the  plaintiff. 

"  The  material  facts  of  the  case  are  as  follows:  'On  the  4th  June,  1844, 
one  William  Reeve  in  consideration  of  £50  conveyed  the  whole  of  lot  55,  west 
side  of  Spadina  avenue,  Toronto,  to  James  Hughes  and  Simon  Hardcastle  in 
fee  simple,  as  tenants  in  common,  and  the  conveyance  was  duly  registered.' 

"  On  the  14th  August,  1846,  James  Hughes  made  his  will,  whereby  he 
devised  to  his  wife  Anne  for  life  or  widowhood  all  his  real  estate  '  consisting 
of  the  north  half  of  the  said  lot  55.'  The  will  then  proceeded :  '  The  above 
named  property  left  to  my  wife  at  the  end  of  her  natural  life  or  when  she 
become  married  again.  I  then  will  and  be<|ueath  to  my  brother  Simon  (Hard- 
castle) during  his  natural  life,  and  tlien  at  the  expiration  of  that  time  it  is  to 
go  to  my  heir.  I  also  will  and  be(iueath  to  my  heir  one  sterling  shilling.  I 
hereby  appoint  my  brother  Simon  sole  executor. ' 

"  James  Hughes  and  Simon  hardcastle  were  step-brothers  without  any 
blood  relationship  between  them. 

"  James  Hughes  died  in  1847  leaving  his  wife  Anne  surviving  him,  and 
there  is  no  evidence  who  was  liia  heir  at  law.  It  was  agreed  by  counsel  on  the 
argument  that  no  one  has  ever  come  forward  to  claim  the  property  as  heir. 

"  On  the  death  of  James  Hughes  his  widow  Ann  Hughes  went  into  pos- 
session of  the  north  half  of  lot  55  and  continued  in  possession  until  her  death 
in  June,  1856. 

"  On  the  12th  May,  1854,  Simon  Hardcastle,  made  his  will  in  the  following 
terms : 

I  give  all  my  property  real  and  personal  to  my  wife  Eliza  to  be 
enjoyed  by  her  during  her  natural  life,  and  after  her  death  I  give  to  my 
adopted  son  George  Wilson  and  his  heirs  one-half  of  the  lot  that  I  own 
on  Spadina  avenue  together  with  the  house  erected  on  the  said  half-lot  in 
which  I  now  reside ;  and  the  other  half  of  the  said  lot  with  the  house 
erected  on  the  last  mentioned  half-lot  I  give  devise  and  bequeath  to 
William  and  Piiilip  Hopkins  the  sons  of  Reason  Hopkins  and  their  heirs 
after  the  death  of  my  said  wife.  In  ti's  last  mentioned  half-lot  I  have 
an  estate  in  remainder  expectant  upon  the  death  of  Anne  Hughes  who 
has  a  life  estate  in  the  same, 
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and  he  died  in  January,  1885,  leaving  liim  aurviving  not  only  his  own  wife 
Eliza,  but  alao  the  widow  of  James  Hughes. 

"  Ann  Hughes  died  in  June,  185(5,  and  upon  her  death  Eliza  Hardcastle 
took  possession,  and  some  time  afterwards  married  again  a  man  named  Aaron 
Roberts. 

"  On  the  8th  November,  18()7,  lioberts  and  his  wife  executed  a  lease  of  the 
land  in  question  for  a  term  of  fifteen  years  to  one  Parnell,  reciting  tluit 
Bimon  Hardcastle  had  been  seized  thereof  in  his  life  time,  and  by  hia  will  Lad 
devised  the  same  to  his  wife  for  her  natural  life,  and  on  the  loth  December, 
1870,  this  lease  was  assigned  to  one  James  Coleman. 

"  Aaron  Roberts,  the  husband,  having  died,  his  widow  on  the  1st  Septem 
ber,  1873,  made  another  lease  of  the  whole  lot  55,  to  the  same  James  Coleman 
for  the  term  of  her  natural  life.  In  the  lease  the  land  is  described  as  more 
particularly  described  in  the  deed  from  William  Reeve  to  the  said  Simon 
Hardcastle,  registered  No.  'iiJOl'J  (the  deed  above  mentioned  of  the  3rd  June, 
1844)  and  it  contains  a  recital  that  the  lessor's  former  husband,  Simon  Hard- 
castle, had  by  his  will  devised  the  land  to  her  for  her  life.  This  lease  was 
afterward  surrendered  and  on  the  10th  October,  188'.',  Mrs.  Roberts  made  a  new 
lease  of  the  whole  lot  for  the  term  of  her  natural  life  to  one  Mary  Mulock,  and 
this  lease  describes  the  land  in  the  same  manner  and  with  the  same  recitals  as 
the  lease  of  September  1873,  to  Coleman. 

"  In  1882  and  188-1  respectively  the  plaintiff  acquired  by  purchase  the 
estates  in  remainder  of  William  and  Philip  Hopkins,  named  in  the  will  of 
Simon  Hardcastle  as  devisees  in  fee  after  the  death  of  Mrs.  Hardcastle  or 
Roberts,  and  in  1888  he  was  negotiating  with  Mrs.  Roberts,  for  a  conveyance 
of  her  life  estate,  and  the  negotiations  had  gone  so  far  that  a  quit  claim  deed 
to  the  plaintiff  was  prepared  and  approved  of  by  Mrs.  Roberts'  solicitors,  but 
it  was  not  executed. 

"Afterwards  on  the  22nd  September,  1888,  Mrs.  Roberts  by  deed,  expressed 
to  be  in  consideration  of  $5,000,  conveyed  the  whole  lot  55  in  fee  to  her 
co-defendant  Hayes,  reciting  therein  that  in  or  about  the  month  of  February, 
1855,  she  entered  into  adverse  possession  thereof  and  has  ever  since  demeaned 
herself  as  owner  thereof,  and  continued  and  is  now  in  undisputed  possession 
and  occupation  of  the  same,  whereby  her  title  thereto  has  become  absolute  and 
indefeasible. 

"  Under  these  circumstances  this  action  was  brought  on  the  2*Jnd  of 
October,  to  determine  the  rights  of  the  parties,  and  it  came  on  for  trial  before 
Mr.  Justice  Rose,  on  the  12th  January,  1889. 

"  To  save  expense  the  parties  signed  admissions  of  the  facts  to  the  effect 
stated  above,  with  this  qualification.  The  first  admission  is  in  these  words  : 
'  That  James  Hughes  was  in  his  life  time  the  owner  in  fee  of  the  north  half  of 
lot  55,  Plan  D  10,  on  the  west  side  of  Spadina  Avenue,  Toronto,  which  is  the 
land  mentioned  in  the  plaintiff's  statement  of  claim.'  But  the  deed  of  June, 
1834,  conveying  the  whole  lot  to  both  Hughes  and  Hardcastle  as  tenants  hi 
common  in  fee  was  not  produced  or  referred  to.  This  admission  without  aiiv 
thing  further  might  well  be  taken  to  mean  that  James  Hughes  was  the  sole 
owner  of  this  land  in  his  life  time  and  at  the  time  of  his  death,  and  accordingly 
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the  case  was  art^ued  before  the  learned  trial  jiulj^e  upon  that  footin>,', anil  upon 
this  supposition  thatwlien  Hardcastle  made  his  will  he  had  no  title  or  interest 
in  the  land  but  what  he  derived  under  the  will  of  Hu<;he3,  viz.,  a  life  estate 
expectant  on  a  prior  life  estate  in  Ann  nut,'hes,  and  tlmt  haviu";  predeceaso<l 
her  he  had  nothinf^  to  devise,  and  that  nothing  did  or  could  pass  to  any  one  by 
his  will.  Under  these  circumstances  the  (piestion  was  whether,  although 
nothing  could  pass  by  her  husband's  will,  Mrs.  Roberts  (or  Hardcastle)  having 
entered  and  occupied  as  tenant  for  life  under  the  will,  was  not  estopped  as 
against  the  plaintiff  from  denying  that  her  husband  had  title,  and  whether  she 
could  set  up  the  Statutes  of  Limitations  against  the  plaintiff's  estate  in 
remainder. 

"  Mr.  Justice  Rose  held  that  the  defendants  were  estopped,  and  gave 
judgment  for  the  plaintiff,  and  from  that  judgment  the  defendants  appealed  to 
the  Divisional  Court. 

"  While  the  case  was  before  the  Divisional  Court  the  conveyance  of  the 
year  1844,  was  at  the  suggestion  of  the  court  produced  in  evidence,  and  that 
court  expressing  no  dissent  from  the  grounds  on  which  Mr.  Justice  Rose  liad 
disposed  of  the  case,  held  that  it  was  manifest  from  the  deed  that  Mrs.  Roberts' 
possession  was  under  the  will  of  her  husband  and  that  she  could  not  be  allowed 
to  set  up  the  Statutes  of  Limitations  against  the  plaintiff  claiming  under  the 
same  will. 

"  On  the  argument  before  us  the  appellant's  counsel  contended  with  groat 
force  that  Hardcastle  having  no  title  to  the  land  in  question  but  a  life  estate, 
expectant  on  a  prior  life,  estate  in  Anne  Hughes,  and  having  predeceased  her, 
had  no  interest  whatever  which  he  could  dispose  of  by  his  will,  and  that  when 
Mrs.  Hughes  died  Hardcastle's  widow  could  get  nothing,  not  even  posssession 
by  virtue  of  her  husband's  will,  that  she  could  take  possession  like  any 
stranger,  and  if  she  did  no  one  could  turn  her  out  but  Hughes'  heir-at-law, 
that  just  as  she  could  get  nothing  under  the  will  so  neither  could  the  Hopkinses 
or  the  plaintiff  claiming  under  them,  and  unless  he  could  show  some  title  from 
Hughes'  heir-at-law,  ho  must  fail. 

"  The  tirst  question,  however,  is  whether  upon  the  evidence,  as  it  stands 
now,  Hardcastle  had  not  a  title  when  he  made  his  will  and  when  he  died,  quite 
independently  of  Hughes'  will. 

"  I  think  the  admissions  signed  by  the  parties  of  title  in  .Tames  Hughes  in 
his  life  time,  read  in  the  light  of  the  deed  of  1844,  under  which  his  title  was 
acquired,  shows  that  while  it  was  the  fact  that  Hughes  had  title  there  was  i\lso 
title  in  Hardcastle,  and  that  the  latter  had  an  estate  in  the  land  at  the  time  of 
his  death  which  passed  by  his  will  to  his  widow,  now  Mrs.  Roberts,  for  life 
with  remainder  in  fee  to  the  Hopkinses,  who  have  conveyed  to  the  plaintii'f. 

"  This  ground  is  suliticient  to  dispose  of  the  case,  and  to  dismiss  the  appeal ; 
but  I  am  also  of  the  opinion  that  the  judgment  may  well  be  supported  on  the 
ground  on  which  it  was  rested  by  the  trial  judge,  on  the  supposition  that 
Hardcastle  had  no  title  when  he  made  his  will  or  when  ho  died,  but  only  a  life 
estate.  I  think  that  on  that  supposition  this  case  is  not  distinguishable  from 
Board  V.  Board,  L.  R.  !)  Q.  B.  48,  where  the  testator's  title  was,  as  here,  a  life 
estate,  namely  an  estate  by  the  curte.sy,  which  ended  at  his  death,  and  could 
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not  pass  by  his  will.  Neither  can  it  bo  aaid  that  the  possession  passed  in  that 
case,  and  so  made  it  different  from  this,  for  in  that  case,  if  the  testator  was  in 
possession  at  his  death,  which  may  be  taken  to  have  been  the  case,  yet  his 
possession  necessarily  ended  with  lii  s  death  at  the  same  moment  as  the  title  on 
which  it  depended. 

"  I  do  not  think  that  case  is  affected  by  Be  Stringer's  Trusts,  6  Chy.  D.  1, 
because  it  is  distinguishable  for  the  reasons  explained  by  the  learned  chancellor 
in  Smith  v.  Smith,  5  Ont.  R.  G'J5  ;  ttee  also  Clarke  v.  Adie,  L.  R.  2  App.  Cas.  435. 

"I  am  therefore  of  opinion  that  the  appeal  should  be  dismissed  with  costs. 

Above  is  set  out  at  length  the  judgment  of  Maclennan,  J.  A.,  who  delivered 
the  judgment  of  the  Court  of  Appeal  for  Ontario,  Hagarty,  C.J. ,  and  Osier,  J.  A., 
agreeing  with  that  judgment  and  Burton,  J.,  also  concurring,  resting  his  judg- 
ment on  the  first  ground,  but  not  expressing  any  dissent  upon  the  second 
ground  taken  in  the  judgment,  not  having  considered  it. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  as  to  the  tirst 
ground  taken  by  the  Court  of  Appeal,  that  the  evidence  did  not  support  it,  for 
by  the  case  in  which  the  action  was  launched  and  by  the  admissions  of  counsel, 
as  well  as  by  the  direct  statement  of  Hardcastle's  will,  Hughes  owned  the 
north  half  of  the  lot  in  question.  And  as  to  the  second  ground,  that  Hard- 
castle,  when  he  died  having  no  estate  or  interest  in  the  property,  which  could 
pass  by  his  will  or  any  possession,  his  widow  entered  as  a  stranger,  and 
adversely  to  the  heir"?  of  Hughes  ;  that  the  statements  in  the  leases,  which  were 
statements  made  to  strangers,  could  not  prevent  the  statute  from  running  in 
her  favour  against  the  heirs  of  Hughes,  mucii  less  to  give  title  to  parties  who 
would  have  taken  in  remainder  under  Hardcastle's  will,  if  Hardcastle  liad 
owned  in  fee,  or  had  had  such  possession  as  would  have  raised  a  presumption 
of  ownership  in  fee  ;  and  therefore  there  was  no  case  calling  for  any  interference 
of  the  court  to  make  a  declaration  as  to  the  title  of  the  lot  in  favour  of  the 
plaintiffs  as  against  the  defendants. 

P<n-  Patterson,  J.— Tlie  judgment  of  the  Court  of  Appeal  proceeds  upon 
grounds  which  '.vouid  be  of  tbrce  if  Hardcastle  had  died  seized  as  did  the  testa- 
tor in  Broad  v.  Broad,  L.  R.  9  Q.  B.  48,  or  had  had  possession  so  as  to  give 
operation  to  the  principle  of  Anher  v  Whitlock,  L.  R.  1  Q.  B.  1,  or  had  title  of 
any  kind  as  in  Paine  v  Jones,  L.  R.  18  Eq.  320. 

Appeal  allowed  with  costs. 

Present. — Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwyune  and  Patter- 
son, J  J. 

Hayes  y.  Coleman.— 9th  Dec.  188',). 

iS.    Contract  for  exchange  of   lands — Time  essence  of   contract — 
Waiver  by  negotiations  as  to  title  after  expiration  of  time. 
See  SPECIFIC  PERFORMANCE.  7. 

9.  l^itle  to  land — Purchase  at  tax  sale— Cloud  upon  title — Agree- 
ment for  quit-claim  deed — Faymevt  for  deed — Right  to 
monies  ^wAd. 

J.  R.  died,  leaving  all  his  estate  to  his  widow  and,  in  the  event  of  her 
death  without  having  made  a  disposition  thereof,  to  his  surviving  children. 
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The  estate  having  become  involved,  an  absolute  deed  of  all  the  real  estate  was 
executed  in  favour  of  one  of  the  testator's  children  by  the  widow  and  other 
children,  the  grantee  undertaking  to  pay  off  the  liabilities  and  improve  the 
estate,  and  on  bein,'^  repaid  all  amounts  advanced  for  that  purpose,  she  was  to 
re-convey  the  lands  to  all  the  lieirs  in  equal  proportions.  The  fjrantee 
managed  the  estate  for  several  years,  but  was  finally  obliged  to  surrender  it  to 
trustees  for  benefit  of  creditors,  it  then  owing  her  some  818,000. 

A  portion  of  the  estate  conveyed  by  the  said  deed  was  sold  for  taxes,  and 
the  purchaser  wished  to  obtain  quit-claim  deeds  from  the  heirs  of  J.  R.  the 
original  testator  to  perfect  his  title,  and  also  to  obtain  title  to  100  acres  of 
timber  land  belonging  to  the  estate  of  .7.  R.  which  was  not  included  in  the 
assignment  for  benefit  of  creditors.  Similar  quit-claim  deeds  had  previously 
been  given  for  portions  of  the  lands,  and  the  monies  paid  for  tlie  same  were 
distributed  in  equal  proportions  among  the  surviving  children  and  grandchil- 
dren of  the  testator,  and  in  this  case  the  deeds  were  prepared  and  executed  by 
the  heirs  in  favour  of  the  purchaser  at  the  tax  sale.  Before  the  money  agreed 
to  be  paid  for  the  same  was  received,  however,  the  above  mentioned  deed 
executed  by  the  widow  and  children  of  the  testator,  which  had  been  mislaid 
for  several  years,  the  grantee  under  it  having  died,  was  discovered,  and  the 
children  of  the  grantee  claimed  the  whole  of  the  said  money,  and  an  action 
was  brought  by  the  other  heirs  for  their  respective  shares  of  the  same.  On 
the  trial,  judgment  was  given  in  favor  of  the  plaintiffs,  the  trial  judge  holding 
that  an  agreement  was  proved  between  the  parties  that  the  money  should  be 
equally  divided.  This  decision  was  affirmed  by  the  Divisional  Court,  but 
reversed  by  the  Court  of  Appeal  for  Ontario. 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  the  purchaser  at 
the  tax  sale  paid  the  money  in  order  to  obtain  a  perfect  title,  and  as  the 
defendants  were  the  only  persons  who  coulrt  give  such  title,  the  legal  estate 
being  in  them,  the  plaintiffs  could  not  claim  any  part  of  the  money,  no  agree- 
ment with  the  defendants  to  apportion  it  being  proved,  and  any  agreement 
made  by  the  plaintiffs  with  the  purchasers  not  being  binding  on  tlie  defendants. 

Draper  v.  Radenhurat.— .xxi.  714. 

Tolls — Toll  bi'idoe — :38  V.  c.  97 — Interfere  ice — Dama^jes. 
See  FERRY,  5. 

2.    Road  Company — Collector  of  tolls — Liability  of  company  for 
nefjlii^ence. 

See  NEGLIGENCE,  37. 

11     't',,  4-7  V.  c.  00  (P.Q.)—Toll-hri<lr/e— Franchise  of— Free  bridge 

— Interference  by — Injunction. 

By  44,  45  V.  (P.Q.),  c.  90,  a.  3,  granting  to  respondent  a  statutory  privi- 
lege to  construct  a  toll-bridge  across  the  Chaudiere  River,  in  the  parish  of  St. 
George,  it  is  enacted  that  "  So  soon  as  the  bridge  shall  be  open  to  the  public 
as  aforesaid,  during  thirty  years  no  person  shall  erect,  or  cause  to  be  erected, 
any  bridge  or  bridges,  or  works,  or  use  or  cause  to  be  used  any  means  of 
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J  absa^^e  for  the  conveyHiice  of  any  porsoiiB,  vehicles,  or  cattle,  for  lucre  or  gain 
ttcrobtj  the  Biiid  river,  within  tlie  diutanco  of  one  league  above  and  one  league 
below  the  bridnje,  which  shall  be  nieaaured  along  the  banks  of  the  river  and 
following  its  windings  ;  and  any  person  or  persons  who  shall  build  or  cause  to  bo 
built  a  toll-bridgo  or  toll-bridges,  or  who  shall  use  or  cause  to  l)e  used  for  lucre 
or  gain,  any  other  means  of  passage  across  the  said  river,  for  the  conveyance 
of  persons,  vehicles,  or  cattle,  within  such  limits,  shall  pay  to  the  said  David 
Roy  three  times  the  amount  of  the  toll«  imposed  by  the  present  Act  for  the 
persons,  cattle  or  vehicles  which  shall  thus  pass  over  such  bridge  or  bridges  ; 
and  if  any  person  or  persons  shall  ut  any  time,  for  lucre  or  gain,  convey  across 
the  river  any  j)erson  or  persoUH,  cattle,  or  vehicles,  within  the  above  mentioned 
limits,  such  offender  shall  incur  a  penalty  not  exceeding  ten  dollars  for  each 
person,  animal,  or  vehicle  which  shall  have  thus  passed  thv3  said  river  ;  pre 
vided  always  that  nothing  contained  in  the  present  Act  shall  be  of  a  nature  to 
prevent  any  persons,  cattle,  vehicles,  or  loads  from  crossing  such  river  within 
the  said  limits  by  a  foril,  or  in  a  canoe  or  other  vessel,  witliout  cluirge," 

After  the  bridge  had  been  used  for  several  years,  the  apiiciiaiit  municipal- 
ity passed  a  by-law  to  erect  a  free  bridge  across  the  Chaudiere  in  close  proxim- 
ity to  the  toll-bridge  in  existence.  The  respondent  thereupon  by  petition  for 
injunction  prayed  that  the  appellant  municipality  be  restrained  from  proceed- 
ing to  the  erection  of  a  free  bridge. 

Held,  affirming  the  judgments  of  the  Superior  Court  and  Court  of  Queen's 
Bench  for  L.  C.  that  the  erection  of  the  free  bridge  would  be  an  infringement 
of  the  respondent's  franchise  of  a  toll-bridge,  and  an  injunction  should  be 
granted. 

Aubert-Gallion  v.  Roy.— xxi.  45(5. 

4.  R.  S.  0  (1887)  c.  159  (Gt.'iierul  Road  Companies  Act)  as  amended 
by  53  V.  c.  42 — Applicatiou  to  company  incorporated  l)y 
special  charter — Collection  of  tolls — Maintenance  of  road — 
Injunction. 

See  CORPORATIONS,  47. 

Tort — Petition  of  right  -will  not  lie  for. 

See  PETITION  OF  RIGHT,  1,  10,  H,  15. 

Tort  feasors — Joint — Action  of  damau'es  aii'ainst  several  mill 
owners  for  throwing  saM^dust  and  refuse  int(j  river  and 
obstructing  navigation  and  interfering  with  Inisiness  of 
plaintiff'  as  letter  of  boats  —  Reference  to  a.ssess  damages — 
General  finding  of  Master  against  each  of  defendants. 
See  PRACTICE,  4:5. 

Towage — Contract  of. 


Towage  -''"»'".'i<i<'. 

2.    •  \  -">si'l  tf>  <;i>  out  ill  tow  " — ItistiDince. 
,SV,'  INSURANCE,  MAmNH,  1. 

M.    ( ''iitriict  of,  jiutliority  to  make. 

Sir  M.VUITIMK  ("OniT  OF  ONTARIO,  8, 

Trade —Hfstrniiit    (»1' — FfM-eii-n    corporation — Exclusive    )in-lit   to 
'iperate  tuleyraph  line  in  Ciiniida. 

.SVf  CONTRACT,  3C). 

CORPORATIONS,  18. 

Trade  and  Commerce. 

See  PARLIAMENT  OF  CANADA,  5. 

Trade  Mark — Inffinijement — Injuvction. 

B.  et  al.  manufactured  and  sold  cakes  of  soap,  having  stamped  thereon  a 
ret^istered  trade  mark,  described  as  follows  :  A  horse's  head,  above  which  were 
the  words  "  The  Imperial ; "  the  words  "  Trade  Mark,"  one  on  eacli  side  thereof ; 
and  underneath  it  the  words  "  Laundry  Bar."  "  J.  Barsalou  &  Co.,  Montreal," 
was  stamped  on  the  reverse  side.  D,  ft  al.  manufactured  cakes  of  soap  similar 
in  ahai)e  and  general  appearance  to  those  of  B.  ct  al..  having  stamped  tliereon 
an  imperfect  unicorn's  head,  being  a  horse's  head,  with  a  stroke  on  the  forehead 
to  represent  a  horn.  The  words  "  Very  Best  "  were  stamped,  one  on  each  side 
of  the  head,  and  the  words  "  A.  Bonin,  145  St.  Dominiijue  St."  and  "  Lai  ndry  " 
over  and  under  the  head.  At  the  trial  the  evidence  was  contradictory,  b'.t  it  was 
Hhown  that  the  appellant's  soap  was  known,  asked  for  and  purchased  by  a  great 
number  of  illiterate  persons  as  the"  horse's  head  soap." 

Held,  Henry,  J.,  dissenting,  reversing  the  judgment  of  the  Queen's  Bench 
(appeal  side)  and  restoring  the  judgment  of  the  Superior  Court,  that  there  was 
such  an  imitation  of  B..  ff  al.'x  trade  mark  as  to  mislead  the  public,  and  that 
they  were  therefore  entitled  to  damages,  and  to  an  injunction  to  restrain  D.  et 
al.  from  using  the  device  adopted  by  them. 

Barsalou  v.  Darling.— ix.  077. 

2.    Action  for  infringemenf  of,  and  for  injunction — No  remm- 
hlance  likebj  to  deceive  ordinary  imrchasers — Jf2  V.  c.  33, 

The  appellant,  a  resident  of  the  United  States,  manufactured  a  stove  polish 
put  up  in  small  oblong  cubical  blocks,  encased  in  a  wrapper  of  red  paper,  on  which 
was  printed  a  vignette  or  picture  of  an  orb  rising  above  a  body  of  water,  and 
across  the  picture  were  the  words  "  The  Rising  Sun  Stove  Polish,"  This  com- 
prised the  appellant's  trade  mark,  and  the  same  wasduly  registered  in  the  United 
States  Patent  Office,  on  or  about  the 8th  July,  1870,  and  ever  since  that  time  the 
appellant  used  in  the  United  States  and  in  certain  parts  of  Canada  the  trade 
mark  in  the  form  described. 
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On  the  '20th  December,  1879,  the  appellant  registered  his  trade  mark  with 
the  Minister  of  Agriculture  of  Canada.  jk  j^iy-y.i  _,,  ,     .    •,  • 

About  the  22nd  October,  187t'>,  the  defendant  registered  a  trade  mark  for 
stove  polish,  called  by  him  "  The  Sunbeam  Stove  Polish,"  without  any  cut  or 
device  resembling  sunbeams  or  rays. 

Afterwards,  about  the  year  1877,  the  defendant  put  an  indication  of  sun- 
beams upon  his  labels  and  upon  his  boxes  containing  packages  of  his  stove 
polish. 

This  placing  of  the  device  of  sunbeams  upon  the  packages  was  the  subject- 
matter  of  the  complaint  in  the  present  action. 

The  action  was  brought  for  the  purpose  of  recoverinji  dania^^es  from  tlie 
defendant,  and  for  an  injunction  restraining  him  from  placing  the  said  device 
oi  sunbeams  upon  his  stove  polish. 

The  defence  tiled  by  the  defendant  in  the  Superior  Court  amounted  to  a 
denial  that  he  took  any  portion  of  the  appellant's  trade  mark  as  a  device  upon 
his  packages  of  stove  polish. 

It  was  not  pretended  by  the  appellant  that  the  packages  in  which  the  stove 
polish  was  put  by  the  original  defendant,  resembled  those  in  which  the  appel- 
lant's stove  polish  was  put  up,  but  it  was  urged  that  the  appellant's  stove  polish 
was  known  throughout  Canada  and  the  United  States  as  "The  Rising  Sun 
Stove  Polish  ;"  that  persons  hearing  of  the  "  Rising  Sun  Stove  Polish,''  and  en- 
(juiring  therefor,  could  be  deceived  into  taking  "  The  Sunbeam  Stove  Polish  " 
in  lieu  thereof,  owing  to  the  imitation  of  part  of  the  device  forming  a  portion 
of  the  appellant's  trade  mark,  luid  that  the  device  upon  the  boxes  containing 
the  original  defendant's  packages  of  stove  polish  was  even  a  greater  infring'e- 
meut  of  the  appellant's  trade  mark  than  was  the  device  upon  t)ie  packages 
themselves. 

The  Superior  Court  for  Lower  Canada,  Johnson,  J.,  dismissed  the  plain- 
tiff's action  on  the  ground  that  he  failed  to  show  any  infringement  since  the 
date  of  the  registration  of  his  trade  mark,  the  "JOtli  December,  187'J,  and  that 
for  any  infringement  prior  to  that  date  he  was  prevented  from  recovering  by 
4*2  V.  c.  22,  g.  4.  The  Court  of  Queen's  Bench  concurred  in  dismissing  the 
action,  but  upon  the  merits. 

On  appeal  to  the  Supreme  CoiVii  of  Canada,  Held,  affirming  the  judg- 
ment of  the  Court  of  (j)n'.'cn's  Bench,  that  the  trade  mark  used  by  the  defend- 
ant did  not  resemble  tluit  of  the  plaintiff,  or  a  substantial  part  uf  the  plaintiff's. 
and  was  not  calculated  to  lead  a  purchaser  to  believe  that  the  goods  on 
which  it  was  placed  were  manufactured  liy  i)laintifT;  in  other  words  to  deceive 
ordinary  purchasers  by  enabling  defendant  to  pass  his  goods  as  those  of  the 
plaintiff. 

Appeal  dismiaBed  with  costi. 

Morse  v.  Martin.— January  12,  IHh'). 

3.    Itujht  ((>  ((nr  onc'n  tnrn  luirnc — Goods  denignutcd  hif  oiir'n  oun 

lutmc  si'hl  to  (hreive  public. 

Qage  carried  on  pertnership  with  appellant,  Beatty,  a  valuable  asset  of 
the  business  being  a  Beries  of  copy  books  dtsif{neJ  by  I'lvatty,  and  sold  under 


Trade  Mark — Continued. 

the  name  of  "  Beatty's  Headline  Copy  Books."  Beatty  retired  from  the  firm, 
receiving  $20,000  for  his  share  in  the  business,  and  Gage  subsequently  regis- 
tered as  a  trade  mark  the  word  "  Beatty  "  in  connection  with  the  copy  books. 

After  the  dissolution,  Beatty,  under  an  agreement  with  the  other  appel- 
lants, the  Canada  Publishing  Co.,  prepared  a  series  of  copy  books  which  were 
sold  under  the  name  of  "  Beatty's  New  and  Improved  Headline  Copy  Books," 
and  a  suit  was  brought  by  Gage  to  restrain  the  appellants  from  selling  the  said 
books. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  11  Ont.  App.  R.  402, 
Henry  and  Taschereau,  JJ.,  dissenting,  that  appellants  had  no  right  to  sell 
"  Beatty's  New  and  Improved  Headline  Copy  Books,"  with  the  name  "  Beatty  " 
on  the  cover  in  such  a  position,  or  with  such  prominence  of  color  or  form,  as 
might  deceive  purchasers  into  the  belief  that  they  were  purchasing  Ga(.:e'3 
books. 

Appeal  dismissed  with  costs. 

Canada  Publishing  Co.  et  al.  v.  Gage.— xi.  300. 

4.    Infringement  of — Efed  of  registration — E.eclusice    right   of 

iifier  —  Property   in   descriptive   xvordx  —  Rectification   of 

registry. 

It  is  only  a  mark  or  symbol  in  which  property  can  be  actiuireJ,  and  which 
will  designate  the  article  on  which  it  is  placed  as  the  nmnufacturti  of  the 
person  claiming  an  exclusive  right  to  its  use,  that  can  properly  be  rej;istered  as 
a  trade  mark  under  the  Trade  Mark  and  Design  Act,  1879,  42  V.  c.  22. 

A  person  accused  of  infringing  a  registered  trade  mark  may  show  that  it 
was  in  common  use  before  such  registration  and,  therefore,  could  not  properly 
be  registered,  notwithstanding  the  provision  in  s.  8  of  the  Act  that  the  person 
registering  shall  have  the  exclusive  right  to  use  the  same  to  designate  articles 
manufactured  by  him.     Tascherean,  J.,  dissenting. 

Where  the  statute  prescribes  no  means  for  rectification  of  a  trade  mark 
improperly  registered,  the  courts  may  afford  relief  by  way  of  defence  to  au 
action  for  infringement. 

Per  Gwynne,  J.    Property  cannot  be  acijuired  in  marks,  etc.,  known  to  a 

particular  trade  as  designating  quality  merely  and  not,  in  themselves,  indii.-at- 

ing  that  the  goods  to  which  they  are  affixed  are  the  manufacture  of  a  particular 

person.     Nor  can  property  be  acijuired  in  an  ortlinary  English  word  expressive 

of  iiuality  merely  though  it  might  be  in  a  foreign  word  ur  wonl  of  a  dead 

language. 

Partio  V.  Todd.    xvii.  I'.tO. 

Trader — Tmnsient — By-law  of  city  of   Quebec  iinposin;^  license 
fee  on. 

.<?<«  LICENSE,  (i. 

2.    Moaning  of,  un<ler  luHolvent  Act,  1875. 
6'«INHULVENCY,4. 
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See  INSURANCE  MARINE,  4. 

"Transaction"— ^y^s.  lOlS,  lO.JO,  C.  C— Demolition  of  dam— 
Report  of  expert — Motion  to  hear  further  evidence — C.  S. 
L.  C.  0.  hi. 

The  plaintiff,  a  riparian  proprietor,  brought  an  action  aj;ainst  one  L.  to 
compel  him  to  demolish  a  clam  which  L.  had  erected  on  the  river  Mille  Isles, 
and  to  pay  damages  for  injury  caused  by  said  dam.  In  this  action  judgment 
was  rendered  ordering  the  demolition  of  the  dam  and  payment  of  damages. 
While  tlie  judgment  was  in  appeal  an  agreement  for  settlement  was  arrived  at 
between  the  parties  by  which  it  was  agreed  that  the  dam  should  be  demolished 
by  a  certain  day,  failing  which  the  judgnient  for  demolition  should  be  carried 
out.  The  property  was  subsequently  sold  to  the  defendant  who  bought  with 
the  full  knc  .vledge  of  the  agreement  in  question,  and  agreed  to  be  bound  by 
said  agreement  and  also  by  the  judgment  as  if  he  had  been  a  party  thereto. 
The  defendant,  however,  did  not  completely  demolish  the  dam,  but  used  a 
portion  at  one  end  and  the  foundation  of  it  throughout  for  a  new  dam.  The 
plaintiff  then  brought  the  present  action  against  the  defendant  for  the  demo- 
lition of  this  secoiui  dam  and  for  damages.  In  this  action  the  Superior  Court, 
after  hearing  a  number  of  witnesses,  appointed  as  expert  an  engineer  who 
reported  tliat  the  dam  caused  no  injury  to  plaintiff's  property.  This  report 
the  couit  gave  effect  to,  refusing  a  motion  made  by  plaintiff  asking  leave  to 
e.\amine  the  expert  and  other  witnesses  for  the  purpose  of  showing  the  incor- 
rectness of  the  report,  and  dismissed  the  action  with  coats  on  the  ground  that 
the  defendant  had  only  exercised  the  rights  given  him  by  c.  51  of  the  C.  S.  L.  C. 
and  the  plaintiff  had  suffered  no  damage. 

Held,  i^er  Fournier,  Gwynne  and  Patterson,  J.T.,  that  c.  51  of  C.  S.  L.  C. 
had  no  application,  the  rights  of  the  parties  being  regulated  by  the  agreement 
for  settlement  arising  out  of  the  first  action,  which  was  a  "  transaction  "  within 
the  meaning  of  Arts.  ll»18  &.  I'.taO  of  the  Civil  Code. 

Per  Fournier  and  Gwynne,  JJ. — On  the  whole  evidence  the  plaintiff  was 
entitled  to  judgment  and  the  appeal  should  be  allowed. 

Ver  Ritchie,  C.J.,  and  Taschereau,  J. — The  appeal  should  be  dismissed, 
but  in  any  event  all  the  plaintiff  could  ask  was  to  have  the  case  remitted  to 
tlie  court  of  first  instance  to  take  further  evidence,  which  was  the  principal 
ground  of  his  appeal  to  tlie  Court  of  Queen's  Bench  as  stated  in  hie/(ic/'(m. 

Patterson,  J.,  while  of  opinion  the  law  and  evidence  would  have  warranted 
a  judgment  for  the  plaintiff,  concurred  in  the  view  that  under  thocirutustances 
all  the  plaintiff  could  ask  was  to  have  the  case  remitted. 

Hardy  v.  Filiatrault.— xvii.  2U2. 

2.    J'riniiissory  ))ot('8 — Covxideratioii. 

C.  having  purchased  Y.'s  interest  in  certain  lands  which  were  in  the  city 
of  Montreal,  and  upon  which  there  was  a  mortgage  of  $80,000,  gave  his 
pronussory  notes  to  Y.  for  the  balance  of  the  purcha'^;  price.  Sub9e(]uently 
C.  failed  and  Y.  being  liable  for  the  mortgage,  ('.  agreed  to  take  tlie  necessary 
Bteps  to  obtain  Y.'i  discharge  from  the  mortgagees  nn  a  payment  of  one 
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thousand  dollars,  and  Y.  signed  a  document  sous  seiijn  privc',  dated  18th  Feb- 
ruary, 187'J,  ^reeiuf^  that  all  parties  should  be  in  the  same  position  as  if  the 
deed  of  sale  had  never  been  passed.  The  mortgagees  subsequently  gave  a 
discharge  to  Y.  in  conformity  with  the  above  agreement.  In  an  action  taken 
by  Y.  against  C.  on  his  promissory  notes : 

Held,  affirming  the  judgments  of  the  Superior  Court  for  Lower  Canada 
and  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side),  that  there 
was  no  consideration  given  for  the  notes  and  that  C.  was  discharged  from  all 
liability  under  the  document  of  the  18th  February,  1879.     See  33  L.  C.  Jur.  106. 

Present :  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Gwynne  and 
Patterson,  JJ. 

Yon  Y.  Cassidy.— xviii.  713, 

Treating — On  polling  day — Corrupt  practice. 

See  ELECTION,  20. 

Trees — Right  of  telegraph  company  to  cut. 

See  TRESPASS,  7. 

Trespass — Right  of  action  fo)-  to  wharf. 
See  NUISANCE,  1. 

2.    Action  against  speaker  and  members  of  Legislative  Assembly. 

See  LEGISLATURE,  St. 

il     Title  by  po.ssession. 

See  LI.MITATI0N8,  2. 

4.    By  individual  corporators. 

See  CORPORATIONS,  7. 

o.     R<'(/ifitr(itio)t — Not  ire  —  Rcr.   Stats.    X.   »S'.,  ^/A    stevics,   c.    79, 
\s.O  ii-  to. 

R.,  the  appellant,  brought  an  action  against  H.,  the  respondent,  for 
having  erected  a  brick  wivll  over  and  upon  the  upper  part  of  the  south  wall 
or  cornice  of  appellant's  store,  pierced  holes,  etc.  H.  pleaded  inter  alia, 
special  leave  and  license,  and  tluit  he  had  donn  so  for  a  valuable  considera- 
tion paid  by  him,  and  an  equitable  ro-joinder  alji^ging  lliat  plaintiff  and  those 
tb.rough  whom  he  claimed  had  notice  of  tlie  defendant's  title  to  this  case- 
ment at  the  time  they  obtained  tlieir  conveyances.  In  185'.i,  one  C,  who 
then  owned  R.'h  properly,  granted  by  deed  to  H.,  the  privilege  of  piercinjj 
the  south  wall,  carrying  liis  stovepipe  into  the  flues  anil  erecting  a  wall  above 
the  soutli  wall  of  the  buildini^  to  form  at  that  height  the  north  wall  of 
respondent's  building,  which  was  higher  timn  It. 'a.  R.  purchased  in  1H72  the 
property  from  the  Hank  of  Nova  Hcotia,  who  got  it  from  one  F.,  to  whom  C. 
had  conveyed  it — all  these  conveyances  being  for  valuable  consideration. 
The  deed  from  C.  to  H.  was  not  recorded  until  1H71,  and  R.'e*  solicitor,  in 
.    •     •earching  the  title,  did  not  search  under  C.'s  name  after  the  registry  of  the 
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deed  by  wliich  the  title  passed  out  of  C.  in  1862,  and  did  not,  therefore, 
observe  the  deed  creating  the  easement  in  favour  of  the  plaintiff.  There  was 
evidence,  when  attention  was  called  to  it,  that  respondent  had  no  separate 
wall,  and  the  northern  wall  above  appellant's  building  could  be  seen. 

Held,  that  the  continuance  of  illegal  burdens  on  E.'s  property  since  the 
fee  had  been  acquired  by  him,  were  in  law,  fresh  and  distinct  trespasses  against 
hiin,  unless  he  was  bound  by  the  license  or  grant  of  C, 

2.  That  the  deed  creating  the  easement  was  an  instrument  requiring  regis- 
tration under  the  provisions  of  the  Nova  Scotia  Registration  Act,  4th  series, 
R.  S.  (X.  S.)  c.  79,  ss,  9  &  19,  and  was  defeated  by  the  prior  registration  of  the 
subsequent  purchaser's  conveyance  for  valuable  consideration,  and  therefore 
from  the  date  of  the  registration  of  the  conveyance  from  N.  to  F.  that  the 
deed  of  grant  to  H.  became  void  at  law  against  F.  and  all  those  claiming  title 
through  him. 

3.  That  to  defeat  a  registered  deed  there  must  be  actual  notice  or  fraud, 
and  there  was  no  actual  notice  given  to  R.  in  this  case  such  as  to  disentitle 
him  to  insist  in  equity  on  his  legal  priority  acquired  under  the  statute. 

Per  Gwynne,  J. ,  dissenting. — That  upon  the  pleadings  as  they  stood  on  the 
record,  the  question  of  the  Registry  Act  did  not  arise,  and  that  as  the  incum- 
brance complained  of  had  been  legally  created  in  1859,  its  mere  continuance 
did  not  constitute  a  trespass,  and  that  the  action  as  framed  should  not  be 
sustained. 

Ross  Y.  Hunter. — vii.  260. 

(J.    Ob.struction  in  Iiurboi-  of  Hiilifax. 

Sec  NAVIGATION,  1. 

7.  Tder/raph  oouipavy — Ivrcctioii  of  line — Right  to  cut  trees — 
(Johipavij  hound  to  show  neces,sit>j — ■J4^  V.  c.  •>..',  incorpor- 
atiw/  Domhiion  Tclerjvaph  Co. 

Tlie  Act,  34  V.  c.  u2,  incorporating  the  Dominion  Telegraph  Company, 
declares  in  the  4th  section  that  the  conipany  may  enter  upon  lands  or  places, 
and  survey,  set  otf  and  take  such  parts  thereof  as  may  bo  necessary  for  such 
line,  etc.,  and  in  case  of  disagreement  between  the  company  and  owners  of 
lands  so  taken,  oi  in  respect  of  any  damage  done  to  the  same,  it  may  be  settled 
by  arbitration  in  the  mode  therein  described.  By  section  20  the  company  art- 
authorized  and  empowered  to  enter  upon  the  lands  of  any  person  or  persons, 
and  survey  and  take  levels,  and  to  set  out  and  ascertain  such  parts  tliereof  os 
they  shall  think  necessary  and  proper  for  making  the  said  intended  telegraph, 
and  all  such  other  works,  matters  and  conveniences  as  they  shall  think  proper 
and  necessary  for  the  making,  effecting,  preserving,  etc.,  the  said  telegraph, 
and  to  build  and  set  upon  such  lands,  such  station  houses  and  observatories, 
watch  houses  and  other  works,  etc..  as  and  where  the  said  company  shall  think 
requisite  and  convenient,  etc.  Provided  always,  that  the  said  company  shall 
not  cut  down  or  mutilate  any  tree  planted  or  left  standing  for  shade  or  orna- 
ment, or  any  fruit  tree,  unless  it  be  necessary  bo  to  do,  for  the  erection,  use  or 
safety  of  any  of  its  lines.  ,,..        -,..,,. 
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In  an  action  against  the  company  to  recover  damages  for  cutting  down 
ornamental  trees,  the  defendants  pleaded  that  the  trees  were  standing  by  the 
side  of  a  public  highway,  and  the  defendants  were  erecting  their  lines  of  tele- 
graph along  the  highway;  and  because  the  trees  were  in  the  way  and 
obstructed  the  passage  of  the  line  of  telegraph,  and  because  they  deemed  it 
necessary  and  advisable  to  do  so,  they  committed  the  acts  complained  of  by 
virtue  of  the  statute  and  not  otherwise. 

The  Supreme  Court  of  New  Brunswick,  Held,  1st.  That  the  arbitration 
clause  in  the  4th  section  did  not  apply  to  a  case  like  this,  where  the  complaint 
was  that  the  defendants  had  wrongfully  destroyed  plaintiff's  trees  ;  '2nd.  That 
the  proviso  in  the  '20th  section  imposed  on  the  defendants,  if  the  ornamental 
trees  should  obstruct  their  line  on  the  side  of  the  highway  where  they  located 
it,  the  burthen  of  showing  that  it  was  necessary  for  them  to  take  it  on  that 
side,  and  that  the  defendant's  pleas  were  bad  for  want  of  an  averment  that  it 
was  necessary  to  cut  the  trees,  not  merely  that  they  deemed  it  necessary. 
(See  ;J  Pugs.  A-  Bur.  553.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  court  below  should  be  affirmed.    . 

Appeal  dismissed  with  costs. 

The  Dominion  Telegraph  Co.  v.  Gilchrist.— 15th  February,  1881. 

8.  Action  of  against  sheriff. 

See  CONTRACT,  14. 

9.  TreapciKs  q.  c.  /'.,  action  for — Limitations,  Statute  of — Jiulgment 

entered  for  defendant,  evidence  of — Plaintiffs  title  to  locus 

insuj(ficient,   and    evidence    of  continuous  posw.s«io?i   by 

defendant  HU^cient. 

This  was  an  action  by  L.  P.  F.  for  trespass  for  breaking  and  entering  the 
plaintiff's  close,  described  as  certain  land  and  land  covered  with  water  in 
Dartmouth,  being  and  forming  the  bed,  bank  and  waters  of  the  stream  leading 
from  Dartmouth  first  Lake  and  falling  into  the  waters  of  Halifax  harbour, 
and  breaking  down  and  prostrating  the  fences  and  walls  of  plaintiff  there 
standing  upon  the  said  close.  The  case  was  tried  in  1873  before  a  jury,  who 
were  unable  to  agree  and  were  discharged  by  the  judge  without  rendering  a 
verdict.  No  further  proceedings  were  taken  in  the  cauao  until  November, 
1878,  \vhen  the  plaintiff,  as  assignee  in  insolvency  of  said  L.  P.  F.,  having 
intervened,  it  was  ordered,  by  consent  of  parties,  that  a  verdict  should  be 
entered  for  the  plaintiff  upon  the  minutes  of  the  evidence  taken  on  the  said 
trial  by  the  judge,  and  that  the  cause  with  said  evidence  should  be  remitted  to 
the  full  court  in  banco  at  the  next  term  thereof,  who  should  have  power  to  draw 
inferences  of  fact  as  a  jury  might  and  to  enter  judgment  therein  for  either 
party,  and,  in  case  of  said  verdict  for  the  plaintiff  being  sustained,  the  court 
should  have  power  to  fix  the  damages.  The  plaintiff  claimed  to  be  the  legal 
owner  of  the  locut  in  r/uo,  under  a  deed  from  the  Inland  and  River  Navigation 
•Company,  executed  by  the  President  and  Secretary  of  that  company  to  said 
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L.  P.  F.  on  the  first  of  April,  1870.  The  defendant  claimed  the  same  land 
under  i\  deed  from  the  executors  of  Jauies  Stanford,  as  land  to  which  Stanford 
acquired  a  legal  title  by  an  exclusive  and  uninterrupted  possession,  commenc- 
ing as  far  back  aa  1832,  and  continuing  up  to  the  time  of  his  death  in  1870. 

The  Supreme  Court  of  Nova  Scotia  entered  judgment  for  the  defendant 
with  costs. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 

of  the  court  below,  that  the  plaintiff  failed  to  shew  beyond  a  reasonable  doubt 

that  the  locus   in  quo  was  within  the   boundary  of   the   canal  property  and 

included  in  the  deed  to  L.  P.  F.,  but,  on  the  contrary,  the  court  below  were 

justified  in  coming  to  an  opposite  conclusion  ;  and  further,  that  the  court  below 

were  (piite  justified  in  com.ing  to  the  conclusion  that  if  the  property  was  so 

included  and  the  company  ever  had  a  title  to  the  locus,  there  was  evidence  of 

such  an  exclusive  and  continuous  possession  that  any  such  right  or  title  was 

barred  by  the  Statute  of  Limitations. 

Appeal  dismissed  with  costs. 

Creighton  y.  Kuhn.— 13th  Maj,  Lss^. 

10.  Trespass  q.  c.  f. — Marsh  lands — Foxsesslon — Accretion — Justi- 
fication as  comrtiiss loner  of  sexvers  under  R.  S.  iV.  S.  c.4-0 — 
"  Xeiv  work" — Sanction  of  proprietors. 

This  ia  an  action  of  trespass  brought  in  the  Supreme  Court  of  Nova 
Scotia,  on  the  23rd  day  of  June,  1881. 

The  land  upon  which  the  trespass  in  question  in  this  cause  is  alleged  to 
have  been  committed  is  a  salt  marsh  lying  outside  of  a  dyked  marsh,  in  the 
township  of  Falmouth,  and  between  the  dykes  and  the  river  Avon.  It  has 
been  formed  within  the  last  forty  years,  or  thereabouts,  by  an  accumulation 
of  mud  gathered  there  from  time  to  time,  in  front  of  the  plaintiff's  land,  and 
extend  southwardly  and  westwardly.  It  has  been  staked  off  for  many  years 
on  the  north-east,  designating  the  division  line  between  that  part  of  it  claimed 
and  used  for  cutting  grass  by  the  plaintitf,  on  one  side,  and  his  neighbor 
Church  on  the  other.  It  is  bounded  on  the  N.  W.  by  the  running  dyke ;  ou 
the  N.  E.  by  the  stakes  mentioned  ;  and  on  all  the  other  portions  of  it  by  the 
Avon  river,  and  a  certain  creek  called  the  Windmill  Creek.  After  the  mud 
had  sufficiently  accumulated  grass  began  to  grow,  which  was  cut  by  the 
plaintiff's  brother,  George,  now  deceased,  for  years.  George  died  five  years 
before  the  trial,  which  took  place  in  May,  1882,  having  first  made  his  will,  by 
which  he  devised  to  the  plaintiff  all  his  landed  property  that  he  died  possessed 
of.  The  stakes  were  there  since  about  1855  or  185(5,  one  of  them  being  a  solid, 
permanent  ony,  and  the  others,  if  carried  away,  being  replaced,  from  time  to 
time,  by  new  cues,  taking  the  solid  stake  as  a  guide.  The  plaintiff  and  his 
brother,  on  one  side  of  these  stakes,  and  Cimrch  on  the  other,  cut  the  grass  year 
after  year,  or  allowed  others  to  do  so,  although  the  land  does  not  appear  to 
have  yielded  grass  worth  cutting  till  about  13  years  before,  one  witness  said  17. 
Since  that  time  the  pleiiitiff,  either  for  his  brother  or  for  himself, cut  and  took 
away  tlia  grass  growing  there,  or  permitted  others  to  do  so.  The  defendant, 
who  waa  commissioner  of  sewers,  and  acting  aa  such,  undertook  to  cut  the 
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ditcli  ill  question  throut^h  the  property  for  the  purpose  of  carrying  awuy  the 
water  from  the  dyke,  alleging  that  the  means  formerly  used  were  inadequate 
for  that  purpose.  At  the  trial  defendant  disclaimed  any  right  personally,  but 
sought  to  justify  the  cutting  of  the  ditch  as  commissioner  of  sewers,  claiming 
that  the  work  came  within  the  tirst  part  of  the  4th  s.  of  c.  40,  Revised 
Statutes,  (N.S.)  which  authorizes  a  commissioner  to  build  or  lepair  dykes,  etc., 
and  that  it  was  not  new  work  within  the  meaning  of  the  last  part  of  that 
section,  which  says  that,  "  In  case  of  the  commencement  of  new  work,  two- 
thirds  in  interest,  of  the  proprietors  of  the  land  shall  lirat  agree  thereto.''  It 
was  admitted  that  there  was  no  such  agreement :  and,  in  answer  to  a  question 
submitted  to  the  jury  by  the  learned  judge,  they  answered  that  the  work  was 
new  work. 

The  action  was  tried  before  Smith,  .7.,  and  a  verdict  ijiven  for  the  plaintiff. 
A  rule  nisi  for  a  new  trial  was  taken  out  and  was  argued  before  the  Supreme 
Court  en  banc,  Macdonald,  C.J.,  McDonald,  Smith,  Weatherbe  and  Rigby,  J.J., 
composing  the  court.  The  said  rule  was  discharged,  Weatherbe,  J. ,  and 
Smith,  J.,  dissenting. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  there  was  evidence 
establishing  a  continuous  exclusive  possession  by  the  plaintiff,  for  many  years, 
quite  sulilicient  to  enable  him  to  maintain  an  action  of  trespass  against  a 
wrongdoer  who  interfered  with  that  possession. 

The  question  of  "new  work"  was  purely  a  (juestion  of  fact  for  the  jury, 
and  they  having  found  in  the  affirmative,  their  finding  should  not  be  reversed. 
The  intention  of  the  legislature  in  this  Act  would  appear  to  be  to  empower  the 
commissioners  of  sewers  to  act  in  making  ordinary  repairs,  or  in  any  sudden 
emergency,  without  consultation  with  or  the  consent  of  the  proprietors,  but 
that  these  proprietors  should  not  be  taxed  for  the  construction  of  any  new 
work  not  immediately  essential  to  the  preservation  or  interests  of  common 
property,  without  their  consent  to  such  work  being  first  obtained. 

As  the  defendant  entered  upon  the  plaintitY's  property  to  perform  this 
work,  without  the  sanction  of  the  proprietors  first  obtained,  he  could  not 
justify  the  trespass  under  his  conmiission. 

Appeal  dismissed  with  costs.     Henry,  J.,  dissenting. 

Davison  y.  Burnham.— 17th  February,  1885. 

11.  Interim  injunction  in — Order  (juasliinjf,  not  appealable. 

.See  JURISDICTION,  88. 

12.  Measu7'ements  and  distances — Verdict  set  aside  hij  court  beloiv 

on  review  of  the  evidence — New  trial — Order  for,  not  inter- 
fered with. 

Action  of  trespasB  and  trover.  The  declaration  alleged  a  troepass  on 
certain  lands  claimed  by  the  plaintiff,  and  had  also  a  count  in  trover  and  a 
count  for  the  trespass  to  personal  property.  The  pleas  traversed  the  allega- 
tions of  trespass  and  conversion,  and  the  allegations  as  to  property  in  the 
plaintiff,  and  justitied  by  title  in  some  of  the  defendants. 
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The  place  of  beginning  in  the  plaintiff's  grant  was  identified  and  the 
description  then  read  "  running  south  52  chains  to  a  large  pine  tree  marked 
'J.  G.,'  and  then  west,"  etc.  To  reach  the  locus  the  line  should  be  extended 
about  50  chains  more. .  To  that  increased  distance  the  surveyor's  line  on  the 
ground  extended,  but  there  was  no  pine  tree  so  marked  either  at  the  distance 
expressed  in  the  description,  or  at  the  end  of  the  surveyor's  line.  At  the  latter 
point,  however,  a  spruce  tree  was  marked  "  H.  G.'  and  "J.  G."  The  plan 
attached  to  the  grant  represented  the  lot  as  a  different  shape  from  that 
claimed,  and  the  area  expressed  in  the  grant  was  inconsistent  with  plaintiff's 
contention. 

The  cause  was  tried  before  Rigby,  J.,  and  a  jury,  and  a  verdict  found  for 
plaintiff.  This  verdict  was  set  aside  by  the  court  en  banc,  McDonald,  G.J.,  and 
Weatherbe  and  Thompson,  JJ.,  holding  that  the  plaintiff  had  given  no  evidence 
of  title  to  the  locun,  and  Rigby,  J.,  holding  that  the  preponderance  of  evidence 
was  against  plaintiff's  contention.    (5  Russ.  &  Geld.  431). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  there  was  evidence 
for  the  jury  that  the  line  claimed  by  the  plaintiff  was  the  western  line  of  his 
grant.  The  case,  however,  was  not  so  clear  as  to  justify  the  court  in  revers- 
ing the  decision  of  the  court  below,  come  to  on  a  review  of  the  evidence ;  but 
was  a  proper  case  for  further  consideration  on  a  new  trial.  (Henry,  J., 
dissenting). 

Appeal  dismissed  with  costs. 

Gates  Y.  Davidson.— 12th  May,  1885. 

18.  Water  lots  in  Toronto  harbour — Interference  with  use  of,  by 
owner — Navioation — Easement — Crown  grant. 
See  NAVIGATION,  4.  ' 

14.  Title — Declaration  of — Description — Boundaries — Patent  im- 
providently  nranied. 

The  action  v.  as  brought  for  certain  alleged  trespasses  charged  to  have  been 
committed  by  the  defendant  during  the  winters  of  1878-9,  1879-80,  and  1880-1, 
upon  land  alleged  by  the  plaintiff  to  be  part  of  lota  34  &  35  in  concession  C, 
in  the  Township  of  Etobicoke,  in  the  County  of  York  and  Province  of  Ontario, 
and  to  be  his  property.  The  plaintiff  claimed  damages  for  the  cutiing  and 
removal  of  timber,  and  an  injunction  to  restrain  any  future  trespass. 

The  entry  and  cutting  of  some  timber  were,  at  the  trial,  admitted  on  the 
part  of  the  defendant,  but  it  was  contended  as  alleged  in  his  statement  of 
defence,  that  the  land  in  question  was  not  part  of  lots  34  &  35  in  couoession 
C,  but  part  of  lots  34  &  35  in  concession  H,  and  was  his  property.     .«  .-<  ./. 

Hoth  parties  derived  their  title  under  one  Henry  John  Boulton,  who 
executed  a  mortgage  bearing  date  April  30th,  1856.  to  one  Samuel  Foster, 
comprising  among  other  lands  "  lots  numbers  thirty-four  and  thirty-five  in 
concession  B,  in  the  township  of  Etobicoke.' 

A  suit  in  chancery  was  brought  for  a  foreclosure  of  that  mortgage,  and 
in  that  suit  a  final  order  was  made  March  1st,  1874,  for  the  sale  of  the  mort- 
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gaged  lands,  and  under  it  lots  31  and  35  in  concession  6,  in  the  township  of 
Etobicoke,  were  sold  to  one  James  Metcalfe. 

The  said  lots  were  conveyed  to  the  said  James  Metcalfe  in  pursuance  of 
such  sale  by  the  administrator  and  the  sole  devisee  of  the  mortgagee  Foster, 
by  deed  dated  April  10th,  1875. 

By  deed  dated  May  8th,  1875,  James  Metcalfe  conveyed  to  John  Black- 
well  lots  34  and  35,  in  broken  front,  concession  B. 

By  deed  dated  July  14th,  18v5,  the  said  John  Blackwell  conveyed  to  the 
defendant  lots  34  and  35,  in  broken  front,  concession  B. 

By  deed  dated  October  27th,  1857,  after  the  mortgage  from  Boulton  to 
Foster,  Henry  John  Boulton,  the  mortgagor,  conveyed  to  the  plaintiff  a  parcel 
of  land  containing  seven  acres,  more  or  less,  composed  of  parts  of  lots  num- 
bers 34  and  35  in  concession  B,  in  the  said  township  of  Etobicoke,  known  as 
tlie  Ox-bow,  etc.,  describing  it  pai'ticuiarly  by  metes  and  bounds.  This  parcel, 
as  described  in  this  deed  by  metes  and  bounds,  is  the  land  in  question  in  this 
action. 

It  was  not  disputed  by  the  defendant  that  by  this  deed  the  plaintiff 
acquired  tlie  equity  of  redemption  in  the  land  in  question  subject  to  the  mort- 
gage from  Boulton  to  Foster,  but  he  contended  that  by  the  mortgage  sale  under 
tlie  decree  of  the  court,  the  title  passed  to  the  purchaser  free  from  the  equity 
as  being  a  part  of  lots  34  and  35,  in  concession  B.,  the  whole  of  which  lots  were 
included  in  the  mortgage  and  sold  to  Metcalfe. 

The  plaintiff,  on  the  other  hand,  contended  that  the  land  in  question, 
although  erroneously  described  in  the  deed  of  it  from  Boulton  to  him,  as 
forming  part  of  lots  34  and  35,  in  concession  B,  really  formed  part  o^  lots  34 
and  35.  in  concession  C,  and  was,  therefore,  not  included  in  the  mortgage  from 
Boulton  to  Foster. 

In  the  alternative  the  plaintiff  contended  that  if  the  land  in  question  did 
not  form  part  of  concession  C,  it  formed  part  of  broken  front  parcels  of  land 
lying  in  front  of,  and  separate  from  lots  34  and  35  in  concession  B,  and  there- 
fore, was  not  included  in  the  mortgage  from  Boulton  to  Foster,  which  contains 
no  mention  of  any  broken  front. 

On  the  2nd  day  of  April,  1883,  after  the  comraeucement  of  the  action,  the 
Crown  granted  to  the  plaintiff  a  piece  of  land  said  to  contim  3]VV  acres,  and 
being  the  north  bend  of  the  Ox-bow  or  land  in  question,  describing  it  by  metes 
and  bounds  as  being  lot  number  thirty-five  in  concession  C,  of  the  township  of 
Etobicoke. 

Held«  reversing  the  judgment  of  the  court  below,  that  the  evidence  estab- 
lished that  there  were  no  such  lots  as  84  and  36  in  concession  C ;  that  the 
various  descriptions  in  the  patents  and  other  title  deeds  also  showed  that  the 
lands  in  dispute  formed  parts  of  lot  34  and  95,  in  concession  B,  and  therefore 
the  desoriptiou  in  the  mortgage  from  Boulton  to  Foster  was  sufficient  to 
include  such  lands,  and  the  defendant  was  entitled  to  a  declaration  that  he  was 
seized  in  fee  of  such  lands  ;  and  that  the  patent  issued'on  the  20th  April,  1883, 
was  void,  as  having  been  improvidetitly  granted. 

Appeal  allowed  with  costs.  -i      ./..nJ.^<.■  ,. 

,  ;  t-^i    ui  '       Johnson  V.  Cposwmi.— April  9,  1886. 

CAS.   MIO. — 5'4 
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15.  On  wild  lands — Isolated  acts  of — Title — Statute  of  Limitations. 

Hee  LIMITATIONS,  9. 

16,  Action  of,  for  disturbing  enjoyment  of  right  of  way — No  exclu- 

sive user. 

See  EASEMENT,  5.  * 

1.7.  Title  to  land — Boundary — Easement — Agreement  at  trial  to  t]y 
(juestion  of  boundary  only. 
See  BOUNDARY,  4. 

18.  Title  to  land — Public  highway — Dedication — Expropriation — 

Presumption — User. 

See  HIGHWAY,  2. 

19.  Agreement  to  operate  lines  of  telegraph — Trouble  de  droit — 

Claim  for  reduction  of  rent. 

See  LEASE,  12.  ■•■       ■• 

20.  Trespass   to  land — Title — New  trial — Misdirection — Miscon - 

duct  of  -party  at  view  of  premises — Nominal  damages. 

An  action  for  trespass  to  plaintiff's  land  by  placing  ships'  knees  thereon 
whereby  plaintiff  was  deprived  of  a  nse  of  a  portion  of  said  land  and  prevented 
from  selling  or  leasing  it.  The  defendants  denied  plaintiff's  title.  At  the  trial 
plaintiff  gave  no  evidence  of  actual  damage  but  claimed  that  an  action  was 
necessary  to  protect  his  title.  Evidence  was  given  to  show  that  the  alleged 
trespass  was  committed  beyond  the  street  line,  and  plaintiff  claimed  that  the 
street  bad  never  been  dedicated  to  the  public  and  his  ownership  extended  to  the 
centre.  Before  the  verdict  was  given  the  jury  viewed  the  premises,  one  of  tlie 
.  terms  on  which  the  view  was  granted  being  that  "  nothing  said  or  done  by  any 
of  the  parties  or  their  counsel  should  prejudice  the  verdict."  The  judge 
charged  the  jury  strongly  against  the  plaintiff  and  a  verdict  was  given  in 
favour  of  defendants.  Plaintiff  moved  for  a  new  trio'  oa  the  grounds  of  mis- 
direction and  of  improper  conduct  of  one  ot  tlie  defendants  at  the  view.  The 
court  below  refused  a  new  trial. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 

.  that  plaintiff  was  precluded  by  the  terms  on  which  the  view  was  granted  from 

.    Betting  up  misconduct  thereat  in  support  of  the  application  ;  that  there  was  no 

misdirection,  and  that  as  all  plaintiff  could  obtain  at  a  new  trial  would  be 

nominal  damages  it  was  properly  refused  by  the  court  below. 

SimondB  v.  Chesley.— xx.  174. 

Trover — Action  of,   against    sheriff — Transfer  of  property   by 

execution  debtor — Misdirection  by  jury. 

In  an  action  of  trover  or  conversion  against  appellant,  hi(^h  sheriff  of  the 
•    '   County  of  Cumberland,  N,S.,  to  recover  damages  for  an  alleged  conversion  by 
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the  appellant  of  certain  personal  property  found  in  the  possesaion  of  tho 
execution  debtor,  but  claimed  bj  the  respondent,  the  pleas  were  a  denial  of  the 
conversion,  no  property  in  pb.iiti£f,  no  possession  or  right  of  possession  in 
plaintiff,  and  justification  under  a  writ  of  execution  against  the  execution 
debtor.  The  learned  judge  at  tl  e  trial  told  the  jury  that  he  "  thought  it  was 
incumbent  on  the  defendant  to  h.ive  gone  further  than  merely  producing  and 
proving  hi«  execution,  and  that  if  i-  transfer  had  taken  place  to  the  plaintiff, 
and  the  articles  taken  and  sold,  defendant  should  have  shown  the  judgment  on 
which  the  execution  issued  to  enable  him  to  justify  the  taking  and  enable  him 
to  sustain  his  defence." 

Held,  that  the  sheriff  was  en  utled  under  his  pleas  to  have  it  left  to  the 
jury  to  say  whether  the  plaintiff  had  shown  title  or  right  of  possession  to  the 
goods  in  question,  and  therefore  thare  was  misdirection. 

McLean  v.  Hannon.— iii.  706. 
See  BILL  OF  LADING. 

CHATTEL  MORTGAGE. 

Trusts  and  Trustees — Agent  for  sale  of  lands — Obtaining  con- 
veyance from  pretended  p  irchaser. 
See  SALE  OF  LANDS,  5. 

2.  Of  Quebec  Turnpike  Roads. 

See  PETITION  OF  RIGHT,  6. 
ROAD. 

3.  Contract  by  trustee  for  Crown. 

See  PETITION  OF  RIGHT,  7. 

4    Land  sold  for  joint  benefit. 

See  SALE  OF  LANDS,  7. 

5.  Defendant  sued   as  trustee  of    church   property — Denial   of 

quality  by.  •  '  ' 

See  PETITORY  ACTION.  /  '  ' 

6.  Assignment  in  trust — Legal  title  of  Trustee  as  against  equit- 

able title  of  mortgage  of  chattels — Priority.      , 

See  CHATTEL  MORTGAGE,  3. 

1.    Charitable  trust — Grant  of  land  for  school. 
See  CHARITABLE   TRUST.     • 

8.    Commutation  fund — By-law  of  synod — .A.ltering  disposition  of. 
See  COMMUTATION  FUND  "^ 

■■•r..i!A'    i.'i  i  ""~  -■»'•'-    ■•.'1  ■    1   •  '.^      '>.  ■  '      ',•■'-■•■    ■•• 
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9.  Shares  held  in  trust — Bank — Transfer  to,  as  security,  effect  of 

— Mandatory  and liledgee,  obligations  of — Action  to  account 
—Arts.  1755,  2268,  G.  C.  (P.Q.) 

S.  brought  an  action  against  the  Bank  of  Montreal  to  recover  the  value  of 
shares  in  the  Montreal  Rolling  Mills  Company,  transferred  to  the  bank,  under 
the  following  circumstances.  S.'s  money  was  originally  sent  out  from  Eng- 
land to  J.  B.,  at  Montreal,  to  be  invested  in  Canada  for  her.  3.  R.  subscribed 
for  a  certain  amount  of  stock  in  the  Montreal  Rolling  Mills  Company  as 
toUows : — "  J.  Rose  in  trust,"  without  naming  for  whom,  and  paid  for  it  with 
S.'s  money.  He  sent  over  the  certificat  "g  of  stock  to  S.,  and  subsequently  paid 
her  the  dividends  he  received  on  the  stock.  Becoming  indebted  to  the  Bank 
of  Montreal,  R.  transferred  to  the  manager  of  the  bank  as  security  for  his 
indebtedness,  some  350  shares  of  the  Montreal  Rolling  Mills  Company,  and 
the  transfer  showed  on  its  face  that  he  held  these  shares  "  in  trust."  The 
Bank  of  Montreal  then  received  the  dividends,  credited  them  to  J.  R.,  who 
paid  them  to  S.  J.  K.  subsequently  became  insolvent,  and  S.,  not  receiving 
her  dividends,  sued  the  bank  for  an  account. 

Held,  reversing  the  judgment  of  the  court  below  Strong,  J.,  dissenting, 
that  there  was  sufficient  notice  to  the  bank  that  J.  B.  was  acting  as  agent  or 
mandatory  of  8.,  and  the  bank  not  having  shewn  that  J.  R.  had  authority  to 
sell  or  pledge  the  said  stock,  8.  was  entitled  to  get  aa  account  from  the  bank. 
Arts.  1755  and  2268,  C.  C. 

On  appeal  to  the  Privy  Council  the  judgment  of  the  Supreme  Court  was 
affirmed,  12  App.  Cases  ()17] . 

Sweeny  v.  Bank  of  Montreal. —22nd  June,  1886.— xii.  061. 
See  TRUSTS  AND  TRUSTEES,  14,  18,  23. 

10.  PiU'chasu  by  mortgagee  at  sale — Right  of  mortgagor  to  redeem 

— Trustee  for  sale — Limitations — R.  S.  0.  c.  108,  s.  19. 
See  MORTGAGE,  16. 

11.  Society  of   Friends,  or  Quakers — Lands  held  in   trust  for — 

Authority  of  governing  body.  i  . 

See  QUAKERS. 


1*2.  I'urchast.'  of  land — Joint  purchase — Deed  to  one  only — Result- 
i.st. 
See  SALE  OF  LANDS.  24. 


ing  tru.st. 


13.  Sale  of  land — No  title  in  vendor — Valuable  comtideration — 

After  acquired  int<'rent — Riffhts  of  'purchaser. 

If  a  vendor,  having  no  title  to  an  estate  nndertakes  to  mil  and  convey  it 
fbr  valuable  consideration  his  deetl,  .;:ouKh  having  no  pveaent  operation  either 
at  law  or  in  e<]uity,  will  bind  any    otttrest  which  the  vendor  may  afterwards 
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acquire  even  by  purchase  for  value  in  the  same  property,  and  in  respect  of 
such  after- acquired  interest  he  will  be  considered  by  a  court  of  equity  to  be  a 
a  trustee  for  the  original  purchaser,  and  he,  and  his  heirs-at-law,  will  be  com- 
pelled to  convey  to  such  purchaser  accordingly.  In  other  words  the  interest 
so  subsequently  acquired  will  be  considered  as  "feeding"  the  claim  of  the 
purchaser  arising  under  the  original  contract  of  sale,  and  ''be  vendor  will  not 
be  entitled  to  retain  it  for  his  own  use.    Per  Strong,  J. 

McQueen  v.  The  Queen.— xvi.  1. 
See  DEED,  10.  • .     ,        ., 

14.  Judgment — Bank  shares  held  "in  trust" — Substitution — Onus 

iwobandi — Res  judicata — Art.  124.1,  G.  G. 

The  fact  of  bank  shares  being  purchased  in  trust  at  a  time  when  the 
trustee  was  solvenii  imports  an  interest  in  somebody  else,  and  the  onus  ia  upon 
a  party  who  has  seized  such  shares  to  prove  that  they  are  in  ffcct  the  property 
of  the  trustee,  and  as  such  available  to  satisfy  the  demand  of  his  creditors 
Sweeny  v.  Bank  of  Montreal,  12  App.  Cas.  617,  followed. 

A  final  judgment  setting  aside  an  intervention  to  a  seizure  of  the  divi- 
dends of  bank  shares  founded  upon  an  allegation  that  si.r-h  dividends  formed 
part  of  a  substitution  is  noii  re»  judicata  as  to  the  corpus  of  said  shares  nor  as 
to  the  dividends  of  other  shares  claimed  under  a'different  title.  Art.  1241, 
C.  C. — Strong,  J.,  was  of  opinion,  in  the  case  of  Holmes  v.  Carter,  that  upon 
the  facts  shewn   the   judgment  of   the  Court  of  Queen's  Bench  should  be 

affirmed . 

Mulr  Y.  Carter,       i     _.  ■    ,7.. 
Holmes  Y.  Carter,  i"^^'- ^''*- 

15.  Estoppel— Art  19,  C.  G.  P.— Right  of  suit  by  trustees  (P.Q.)— 

Promissory  notes  given  as  collateral  for  price  of  side — 
Prescription.  ', 

C.  H.  (the  respondent)  as  trustee  for  certain  creditors  of  the  firm  of  R.  M. 
and  sons,  sued  J.  M.  M.  (the  appellant),  a  member  of  the  tiiin,  for  84,720, 
alleging  :  1.  A  registered  notarial  transfer  from  one  J.Il.M.  to  him,  as  trustee, 
of  a  similar  sum  with  all  rights,  mortgages,  etc.,  thereunto  ajuwrtaining,  due 
by  the  said  appellant  to  J.  K.  M.  for  the  price  of  certain  real  estate  in  Montreal ; 
2,  A  transfer  of  certain  promissory  notes  signed  by  the  appellant  for  the  same 
nmount  find  representing  the  price  of  Hale  of  said  property,  but  which  were  to 
be  in  payment  thereof  only  if  paid  at  maturity.  The  appellaiil  was  a  party 
and  intervened  to  the  deed  of  transfer  and  declared  himself  satisfied  and  sub- 
ject to  its  conditions. 

The  appellant  p]ea<le<l  that  the  respondent  had  no  action  as  trustee  under 
article  lU,  C.  C.  P.  and  that  the  price  hail  been  paid  by  the  two  promissory 
hotes  which  were  now  prescribed. 

Held,  1,  aflkming  the  judgment  of  the  oouri,  below,  that  article  19,  C.C.P. 
was  not  applicable.  The  appellant  having  become  a  party  to  the  registered 
transfer,  which  gave  the  respondent  as  trustee  all  mortgagee's  rights,  was 
estopped  from  denying  the  efiQcany  of  sucli  deed  or  of  the  right  of  the  plaintiff 
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to  sue   thereunder  in  his  quaUty  of  trustee.     Burlaiid  v.  Moftatt,  11  Can. 
••       S.  C.  R.  76 ;  Browne  v.  Piiwoneuult,  3  Can.  S.  C.  R.  103,  and  Porteuus  v.  lieijnar, 
13  App.  Cases,  120,  distinguished. 

•2.  That  the  notes  in  question  having  been  given  as  collateral  for  the  price 
'   '  of  sale  of  the  property,  and  the'property  not  having  been  paid  for,  the  plea  of 
prescription  as  to  the  notes  could  not  avail  against  an  action  for  the  price. 

Mitchell  v.  Holland.— xvi.  687. 

16.  Trustees — Comiyiissiov  to — Rule  of  law. 

In  the  Province  of  Nova  Scotia  prior  to  the  passing  of  51  V.  c.  11,  s.  69. 
the  rule  of  English  law  relating  to  commission  to  trustees  was  in  force,  and  no 
such  commission  could  be  allowed  unless  provided  by  the  trust. 

Power  Y.  Meagher.— xvii.  287. 

17.  Conveyance  in  trust — Construction  of — Lien  on  Railway — Un- 

paid vendor — Privileoe. 

See  R.\ILWAYS  AND  RAILWAY  COMPANIES,  5.5. 

* 

18.  CoMDiercial  or  Joint  Stock  company — Shares  held  "in  trust" 

for  minor— Sale  of— Tutor— Arts.  :,'!)7,  :JffS  d'-  :JD9,  C.  C. 

Where  a  father,  acting  generally  in  the  intdeat  of  his  minor  child,  but 
without  having  been  appointed  tutor,  and  being  i:  aebted  to  the  estate  of  his 
deceased  wife,  of  whom  the  minor  was  sole  heir,  subscribed  for  certain  shares 
in  a  commercial  or  joint  stock  company  on  behalf  of  the  minor  and  caused  the 
shares  to  be  entered  in  the  books  of  the  company  as  held  "  in  trust,"  this 
created  a  valid  trust  in  favor  of  the  minor  without  any  acceptance  by  or  on 
behalf  of  tlie  minor  being  necessary. 

Such  shares  could  not  be  sold  or  disposed  of  without  complying  with  the 
requirements  of  Arts.  297,  298  &  299,  of  the  Civil  Code ;  and  a  purchaser  of 
the  shares  having  full  knowledge  of  the  trust  upon  which  the  shares  were  held, 
although  paying  valuable  consideration,  was  bound  to  account  to  the  tutor 
subsequently  appointed  for  the  value  of  such  shares. 

The  fact  of  the  shares  being  entered  in  the  books  of  the  company  and  in 

the  transfer  as  held  "in  trust"  was  sufficient  of  itself  to  show  that  the  title 

of  the  seller  was  not  absolute  and  to  put  tlio  purchi'ser  on  inijuiry  as  to  the 

ri^'lit  to  sell  the  shares.     Sireenii  v.  Tin-  Hank  -/  .Montrfal,  12  Can.  S.  C.  R.  661, 

»fi'   Trusts  and  Trustees.  !• ;    12   App.  CaecH  617,   referred  to   and  followed. 

Tits-cliereau,  J.,  dissenting. 

Raphael  v.  McFarlane.  — xviii.  183. 

19.  Murtgnge  by  Trustee — Rights  of  mortgagee — Equities  between 

trustee  and  refit ul  (jue  trust — Indemnity. 

S«  MORTGAGE, 27.  '^ 
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JO.  Haul:  stock — Sithstitiifed  i^roperiy — Registixdion — Arts.  931, 
93S,  939,  C.C — Shares   in  trust — Condictio  imlebiti — Arts. 

lop,  loj^s,  a  a 

The  curator  to  the  substitution  of  W.  Petry  paid  to  the  respondents  the 
sum  of  $8,032,  to  redeem  34  shares  of  the  capital  stock  of  the  Bank  of 
Montreal  entered  in  the  books  of  the  bank  in  the  name  of  W.  G.  P.  in  trust- 
and  which  the  said  W.  G,  P.  one  of  tlie  ijivrSt  and  manager  of  the  estate  had 
pledj^ed  to  respondents  for  advances  made  to  him  personally.  J.  H.  P.  et  al., 
appellants,  representing  the  substitution,  by  their  action  demanded  to  be 
refunded  the  money  which  they  aWene  H.  J.  P.,  one  of  them  had  paid  by  error 
as  curator  to  redeem  shares  belonging  to  the  substitution.  The  shares  in 
question  were  not  mentioned  in  the  will  of  William  Petry,  and  there  was  no 
inventory  to  show  they  formed  part  of  the  estate,  and  no  actc  iFeiiiploi  or  remploi 
to  show  that  they  were  acquired  with  the  assets  of  the  estate. 

Held,  per  Ritchie,  C.J.,  and  Fournier  and  Taschereau,  JJ.,  affirming  the 
judgment  of  the  Court  of  Queen's  Bench  for  L.  C.  (appeal  side)  that  the  debt 
of  W.  G.  P.  having  been  paid  by  the  curator  with  full  knowledge  of  the  facts, 
the  appellants  could  not  recover.     Arts.  1047,  1048,  C.  C. 

Per  Strong  and  Fournier,  JJ. — That  bank  stock  cannot  be  held  as  regards 
third  parties  in  good  faith  to  form  part  of  substituted  property  on  the  ground 
that  it  has  been  purchased  with  the  moueys  belonging  to  the  substitution 
without  an  act  of  investment  in  the  name  of  the  substitution  and  a  due  regis- 
tration thereof.     Arts.  031,  <)38, 1)3<1,  C.  C.     Patterson,  J.,  dissenting. 

Petry  v.  La  Caisse  d'Econotnie  de  Notre-Dame  de  Quebec— .xi.x.  713. 

21.  Trustee — Conditions  to  be  performed   hy  cestui  que  trust — 
Failure  of — Ri'voratiov  hy  (/rantor. 

By  deed  between  B.,  grantor,  of  the  first  part,  certain  named  persons, 
trustees,  of  the  second  part,  and  P.,  grantee,  of  the  third  part,  B.  conveyed  his 
property  to  the  trustees,  the  trusts  declared  being  that  if  P.  survived  1$.,  and 
performed  certain  conditions  intended  for  the  support  or  advantage  and 
security  of  B.  which  by  the  deed  he  covenanted  to  perform,  the  trustees  should 
convey  the  property  to  P.,  and  it  should  be  re-conveyed  to  B.  in  case  he  sur- 
vived. No  trust  was  declared  in  the  event  of  P.  surviving  and  failing  to  per- 
form the  conditions  or  of  failure  in  the  lifetime  of  both  parties.  In  an  action 
by  B.  to  have  this  deed  set  aRide,  the  trial  judge  held  that  B.  when  he  executed 
it  was  ignorant  of  its  nature  and  effect  and  set  it  aside  on  that  ground.  The 
fuil  court,  on  appeal,  dissented  from  this  finding  of  fact,  and  varied  the  judf;- 
nient  by  directing  that  ♦^hc  trustees  should  re-convey  the  property  to  B.  on  the 
grouml  that  P.  had  failed  to  i)erform  the  conditions  he  had  agreed  to  by  the 
deed.    On  appeal  to  the  Buprenie  Court : 

Held,  aftirniing  the  decision  of  the  Supreme  Court  of  British  Columbia, 
that  the  conditions  to  he  performed  hy  P.  were  conditions  precedent  to  his 
right  to  a  conveyance  of  the  property ;  that  by  failure  to  perform  them  the 
trust  in  his  favour  lapsed,  and  B.,  the  grantor,  being  the  only  person  to  bo 
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benefitted  by  the  trust,  could  revoke  it  at  any  time  and  demand  a  re-convey» 
ance  of  tlie  property. 
Ti    ...      --  Poirlep  Y.  Brule.— XX.  i)7. 

22.  Trust — Xot  exjjresaed  in  deed — Parol  evidence  of- — Enforce' 

ment — Findings  of  fact. 

Suit  brought  to  enforce  an  alleged  trust  in  a  deed  absolute  on  its  face,  or, 
in  the  alternative,  to  ha%e  the  property  re-oonveyed  or  sold  according  to  the 
terms  of  the  alleged  agreement.  The  defendant  claimed  that  he  had  given 
valuable  consideration  for  the  transfer  to  him  of  the  property  conveyed  by  the 
deed,  and  the  plaintiff  had  accepted  the  same  in  full  satisfaction  and  payment 
therefor. 

At  the  trial  parol  evidence  was  given  to  establish  the  alleged  trust  and  its 
existence  was  found  as  a  fact  by  the  trial  judge  who  made  a  decree  orderin,;  the 
property  to  be  sold  and  the  proceeds  applied  as,  according  to  the  contention  o* 
the  plaintiff,  and  the  evidence  in  proof  thereof,  had  been  agreed  upon.  The 
full  court  (Supreme  Court  of  British  Columbia)  affirmed  this  decree. 

Held,  that  the  fact  of  the  existence  of  the  trust  having  been  found  by  the 
•     trial  judge,  and  such  finding  having  been  affirmed  by  the  full  court,  it  should 
not  be  disturbed  on  this  further  appeal. 

Bowker  y.  Laumeister.— xx.  175. 

23.  Transfer  of  stock — Shares  held  in  trust — Dafij  of  transferee  to 

make  inquiry. 

D.  transferred  to  brokers  as  security  for  a  loan  certain  shares  in  a  joint 
stock  company,  the  transfer  expressing  on  its  face  that  it  was  in  trust.  The 
brokers  pledged  these  Hhares  with  other  stock  to  a  bank  as  security  for 
advances,  and  from  time  to  time  transferred  them  to  other  financial  com- 
panies, each  transfer  on  its  face  purporting  to  be  "in  trust."'  Eventually,  the 
Federal  Bank  being  the  holders  assigned  D.'s  shares,  ami  others  pledged  by 
the  brokers,  by  a  transfer  signed  "B.  manager  in  trust,"  to  T.  the  manager  of 
the  respondent  company,  who  accepted  the  transfer  "in  trust"  D.  brought 
an  action  to  redeem  them  on  payment  of  the  amount  of  the  loan  to  him  from 
the  brokers. 

Held,  reversing  the  decision  of  the  Coui*^  of  Appeal,  Taschereau  and 
Patterson,  JJ.,  dissenting,  that  the  form  of  the  transfer  tu  the  lotin  company 
was  sufficient  to  put  tliem  on  inquiry  as  to  the  nature  of  the  trust  indicated, 
and  tiiey  svere  only  entitled  to  hold  the  shares  of  D.  subject  to  payment  of  the 
amount  he  had  borrowed  on  them.  Sweenif  v.  The  Hank  of  Montreal,  12  Can. 
S.  C.  R.  tlC.l ;  12  App.  Cas.  G17,  followed. 

Held,  per  Taschereau  and  Patterson,  JJ.,  that  "manager  in  trust"  ou  the 
transfer  to  the  loan  company  only  meant  that  the  manager  held  the  stock  in 
trust  for  his  bank,  and  that  the  transferee  had  a  right  so  to  regard  it  and  was 
uot  put  ou  the  inquiry,  even  if  Buch  inquiry  would  have  been  possible  in  view 
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of  the  shares  not  being  numbered  or  identified  in  any  way  by  which  they  could 
be  traced. 

Duggan  V.  London  and  Canadian  Loan  Co.— xx.  481. 

[The  Judicial  Committee  of  thfi  Privy  Council  hao  granted  leave  to 
appeal  in  this  case] 

24.  Title  to  land — Judgment  against  estate  for  debt  of  executor — 

Sheriff's  sale — Purchase  by  execiUor — Possession  taken  by 
devisee — Statute  of  liimitations. 

Judgment  was  recovered  against  the  executorB  of  an  estate  on  a  note  made 
by  D.  M.,  one  of  the  executors,  and  indorsed  by  the  testator  for  his  accommo- 
dation. In  1849  land  devised  by  the  testator  to  A.  M.,  another  son,  was  sold 
under  execution  issued  on  said  judgment  and  purchased  by  D.  M.  who,  in 
1853,  conveyed  it  to  another  brother,  W.  M.  In  1865  it  was  sold  under  execu- 
tion issued  on  a  judgment  against  W.  M.,  and  again  purchased  by  D.  M.  In 
1888  A.  M.,  the  devisee  of  the  land  under  the  will,  took  forcible  possession 
thersof  and  D.  M.  brought  an  action  against  him  for  possession. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario,  Strong,  J., 
dissenting,  that  the  sale  in  1849  being  for  his  own  debt  D.  M.  did  not  ac(iuire 
title  to  the  land  for  his  own  benefit  thereby,  but  became  a  trustee  for  A.  M., 
the  dovisee,  and  this  trust  continued  when  he  purchased  it  the  second  time  in 
1865. 

Held,  also,  that  it  D.  M.  was  in  a  position  to  claim  the  benefit  of   the 

statute  of  limitations  the  evidence  did  not  establish  the  possession  necessary 

to  give  him  a  title  thereunder. 

McDonald  v.  McDonald.— xxi.  201. 

25.  Devise  to  chiMreu  and  their  issue — Possession  of  lamls  taken 

by  son  one  of  the  devisees  and  executora,  but  who  had  not 
proved  will  nor  disclaitned — Consent  of  actint^  executor  and 
trustee — Statute  of  limitations — Express  trust. 
See  WILL,  23. 

26.  Mortgage  of  railway  bonds  as  security  for  advances — Second 

mortgage — Purchase   by — Trust — Hypothecatioa  of   bonds 
to  bank. 

Hee  RAILWAYS  AND  RAILWAY  COMPANIES,  72. 

Tutor  and  Minor — Sale  prior  to  1st  Aug.  1S66 — Action  to  annul 

— Prescription — Arts.  JJ4d,  22od,  G.  C. 

Held,  affirming  the  judgment  of  the  court  below,  Fournier  and  Henry,  JJ., 
dissenting,  that  the  action  to  annul  a  sale  made  in  1855  by  a  minor  emanci- 
pated  by  marriage   to  her  father  and  extutor  (without  any  account  being 
rendered,  but  after  the  making  of  an  inventory  of    he  community  existing 
—     between  her  father  and  mother)  of  her  share  in  her        *jher'B  succession,  wa» 
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prescribed  by  ten  years  from  the  date   when  the   minor  became  of  age. 
Morean  v.  Motz,  (7  L.  C.  R.  147,)  followed. 

•  Gregoire  v.  Oregoire.— xiii.  319 

2.  Sahstitiition — Minors — Tutor  ad  hoc — Intervention — Status — 

Arts.  369, 94s,  a  a 

In  an  action  to  account  and  for  removal  from  trusteeahip  instituted  by 
the  party  who  had  appointed  the  defendant  trustee  and  curator  to  a  substitu- 
tion created  by  marriage  contract,  a  tutor  ad  hoc  to  the  minor  children  and 
appjl/s  to  the  substitution  has  not  sufficient  <]uality  to  intervene  in  said  suit  to 
represent  the  minors.  Art.  2i)l),  C.  C,  provides  for  the  only  case  where  a 
tutor  ad  hoc  can  be  appointed  to  minors.     Strong,  J.,  dissenting. 

Rattray  v.  Larue.— xv.  102. 

3.  Loan  fu  minor — Arts.  297  &  29S,  C.  C. — Obligation — Personal 

remedy  for  moneys  used  for  benefit  of  minm' — Hypothecary 
action. 

Where  a  loan  of  money  is  improperly  obtained  by  a  tutor  for  hi.s  own  pur- 
poses and  the  lender,  through  his  agent  who  was  also  thu  subrogate  tutor,  has 
knowledge  that  the  judicial  authorization  to  borrow  has  been  obtained  without 
the  tutor  having  first  submitted  a  summary  account  as  required  by  Art.  298, 
C.  C,  and  that  such  authorization  is  otherwise  irregular  on  its  face,  the  obli- 
gation given  by  the  tutor  is  null  and  void. 

The  ratification  by  the  minor  after  becoming  of  age  of  such  obligation  is 
not  binding  if  made  without  knowledge  of  the  causes  of  nullity  or  illegality  of 
tiie  obligation  given  by  the  tutor. 

If  a  mortgage,  granted  by  a  tutor  and  subsequently  ratified  by  a  minor 
when  of  age,  is  declared  null  and  void,  an  hypothecary  action  by  the  lender 
against  a  subsequent  purchaser  of  the  property  mortgaged  will  not  lie. 

A  person  lending  money  to  a  tutor,  which  he  proves  to  have  been  used  to 
the  advantage  and  benefit  of  the  minor,  has  a  personal  remedy  against  the 
minor  when  of  age  for  the  amount  so  loaned  and  used. 
«  Davis  V.  Kerr.— xvii.  235, 

4.  Sluvres  held  "  in  trust  "  for  minor— Sale  of  -Tutor— Arts.  297, 

20s  &  299,  C.  C. 

See  TRUSTS  AND  TRUSTEES,  18. 
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Ultra  vires. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  1. 
LEGISLATURE. 

MARITIME  COURT  OF  ONTARIO. 
.      '     PARLIAMENT  OF  CANADA. 

Usage — Existence  of.    '*  .      ■ 

.     Set  INSURANCE,  MARINE,  1. 

Use  and  Occupation — Action   for — Mesne  profits — Tenants  in 
common.  •      •  '       • 

.         ,      See  TENANTS  IN  COMMON.  , 

2.    Of  land — Action  for — Valuation. 

See  LAND,  3.  .   ■ '   ■    '' 

'    'i    ..!!   .■;!".   •-       ,.      ,.■      '.         .  •      -    .  '  .,-  ^.j  .'  *»:■,'     i.    :    '\  ' 

■''      ■    .:\'  ';":1    '  J      ;■  .'  .  I      ..      i,,.<        '  '  :  .■  M 

.  '  ^  ''.    ■!-*  1  '  .■'•■■*  ".'i'.      ■,-■*■  ■  ^«-  ,     fs 

Vendor  and  Purchaser. 

See  SALE  OF  GOODS. 
SALE  OF  LANDS. 

2.    Action  en  restitution  <Ie  deniers — Sale  of  personal  ricjiitx  ivith- 
oiit  warranty — Sale  for  a  hulk  sitm — Arts.  I-'IO,  loT7  & 
,    '    1518,  C.G.     ' 

N.  D.,  respondent,  owner  of  a  cheese  factory,  made  an  agreement  with 
farmers  by  which  the  latter  agreed  to  give  the  milk  of  their  cows  to  no  other 
cheese  factory  than  to  that  of  N.  D.  N.  D.  subsequently  sold  to  G.  D.  (the 
appellant)  the  factory  andsoi<«  Ui  nimple  namntie  de  sen  fait  et  pivmeasei!,  what- 
ever rights  he  might  have  under  his  agreement  with  the  farmers,  for  the  bulk 
sum  of  $7,000.  G.  D,  assigned  to  B.  the  factory  and  the  same  rights,  but 
excluding  warranty,  sans  (jarantie  (iiicttiie,  for  S7,')00.  A  company  was  subse- 
quently formed  to  whom  B.  assigned  the  factory  and  the  rights,  and  one  of  the 
farmers  to  the  original  agreement  having  sold  milk  to  another  cheese  factory, 
the  company  sued  him,  but  the  action  was  dismissed  on  the  ground  that  N.  D. 
could  not  validly  assign  personal  rights  he  had  against  the  farmers.  There- 
upon O.  D.  brought  an  action  against  N.  D.  to  recover  the  price  paid  for  rights 
which  N.  D.  had  no  right  to  assign.  At  the  trial  it  was  proved  that  although 
the  price  mentioned  in  the  deed  and  paid  was  a  bulk  sum  for  the  factory  and 
the  rights,  the  parties  at  the  time  valued  the  rights  under  the  agreement  with 
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the  farmers  at  $5,000.  G.  D.  also  admitted  that  the  action  was  talsen  for  the 
benefit  of  the  present  owners  of  the  factory. 

Held,  affirming  the  judgment  of  the  court  below,  Strong  and  Fouruier,  JJ., 
dissenting,  that  inasmuch  SiS  the  appellant,  by  the  sale  he  had  made  to  B.,  had 
received  full  benefit  of  all  that  he  had  bought  from  the  respondent  and  had  no 
interest  in  the  suit,  he  could  not  claim  to  be  reimbursed  a  portion  of  the  price 
paid. 

Per  Taschereau,  J. — If  any  action  lay,  it  could  only  have  been  to  set  the 
sale  aside,  the  parties  being  restored  to  the  status  quo  ante  if  it  were  maintained. 

Demers  v.  Duhaime.— xvi.  366. 

* 

3.  Vendor  of  rolling  stock  for  railway — Privilege  as  to  payment 

— Liability  of  trustees  of  company. 

See  RAILWAYS  AND  RAILWAY  COMPANIES.  55. 

4.  Mortgage — Description  of  property — Omission  by   mistake — 

Rectification — Subsequent  purchase — Conditions —  Notice. 

xil.  &  B.  owners  of  certain  village  lots  of  land  were  in  possession  of  an 
adjoining  water  lot  in  a  lake,  the  title  to  which  was  in  the  Crown  and  to 
which,  according  to  the  practice  of  the  Crown  Lands  Department,  they  had  a 
ri^ht  of  pre-emption.  On  this  water  lot  they  erected  a  mill  on  cribwork  built 
on  the  bottom  of  the  lake.  A  mortgage  given  to  R.  of  the  village  lots  and  cer- 
tain other  lands  was  intended  to  comprise  the  water  lot  and  mill  but  the  latter 
were  omitted  by  mistake  of  the  solicitor  who  prepared  the  instrument.  M.  & 
13.  afterwards  executed  separate  instruments  in  the  form  of  a  chattel  mortgage 
purporting  to  mortgage  certain  chattel  property  and  the  said  mill  to  two  other 
persons. 

M.  &  B.  having  become  insolvent  assigned  all  their  property  for  the  benetit 
of  their  creditors  and  the  assignee  sold  at  auction  all  their  property  including 
the  mill.  The  sale  was  made  subject  to  certain  printed  conditions  one  of 
which  was  that  as  all  the  information  relating  to  the  titles  of  the  property  was 
set  out  in  the  schedules,  stock  list  and  inventory,  the  vendor  would  not  warrant 
the  correctness  of  the  same  and  that  no  other  claims  existed  "  but  the  pur- 
chaser must  take  subject  to  all  claims  thereon,  and  whether  herein  mentioned 
or  not,  and  subject  to  all  exemptions  in  law."  These  conditions  were  signed 
by  the  purchasers,  to  whom  the  assigneee  executed  a  conveyance  of  all  the 
property  so  sold.  Before  the  sale  the  assignee  had  procured  the  two  last  above 
mentioned  mortgages  executed  by  M.  &  B.  to  be  paid  off  by  a  person  who 
advanced  the  money  and  he  took  an  assignment  to  himself  after  the  sale  pay- 
ing the  amount  out  of  the  purchase  money.  The  conveyance  to  the  purchasers 
at  the  sale  purported  to  be  made  in  pursuance  of  all  powers  contained  in  these 
mortgages. 

R.,  the  mortgagee  of  the  village  lots,  brought  an  action  to  have  his  mort- 
gage rectified  so  as  to  include  the  water  lot  and  mill  property  omitted  by 
mistake.  The  purchasers  at  the  auction  sale  set  up  the  defence  of  purchase  for 
valuable  consideration  without  notice. 
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Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario,  Gwynne 
and  Patterson,  JJ.,  dissenting,  that  there  being  ample  evidence  to  establish, 
and  the  trial  judge  having  found,  that  the  mortgage  was  intended  to  cover  the 
water  lot  and  mill,  and  that  the  purchasers  had  notice  of  B's.  equity  before 
paying  the  purchase  money  and  taking  a  conveyance,  these  facts  must  be  taken 
to  be  established  and  the  findings  deemed  final  on  this  appeal. 

Held,  per  Strong,  J. — 1.  The  water  lot  and  mill  thereon  were  capable  of 
being  mortgaged  as  real  estate  and  might,  in  equity,  be  dealt  with  by  an 
instrument  in  form  of  a  chattel  mortgage  if  sufficiently  described,  and  the 
description  "  mill  property  "  in  the  mortgages  in  question  would  pass  the  land 
covered  with  water  on  which  the  mill  was  erected. 

2.  In  the  case  of  charges  upon  equitable  property  where  the  legal  estate  is 
outstanding  the  defence  of  purchase  for  valuable  consideration  without  notice 
is,  in  general,  inapplicable,  the  rule  being  that  all  such  charges  take  rank 
according  to  priority  in  point  of  time,  but  B.,  not  having  an  actual  charge  but 
merely  an  equitable  claim  for  rectification  such  defence  was  not  precluded. 

3.  The  purchasers  at  the  sale  could  not  set  up  want  of  notice  in  themselves 
and  their  immediate  grantors  without  showing  that  the  original  mortgagees  in 
whose  shoes  they  stood  were  also  purchasers  for  va'uable  consideration  without 
notice. 

4.  By  the  condition  of  sale  which  they  signed  the  purchasers  incapacitated 
themselves  from  setting  up  this  defence. 

Present :— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  JJ. 

The  Utterson  Lumber  Co.  V.  Rennie.—xxi.  218. 

Verdict — For  excessive  damasfes.    .      .  .     >    ;     i 
See  JURISDICTION,  22. 

2.  Against  weight  of  evidence. 

.«fee  JURISDICTION,  23.  '    ' 

3.  Affirmed  by  two  courts  on  weight  of  evidence  not  interfered 

with.  ■'      ';.,  ■  ''^\.    ,;,.  ,','...,.-,■, ,. 

Sm  EVIDENCE,  21.         >•  ,,r  '    ,       •     .• 

4.  Rule  to  reduce — Or  for  new  trial. 

Sec  SALE  OF  LANDS,  12.    ^■■^■-     ^  •  -  ■  ■=  -  ^      ' ' 

NEW  TRIAL. 
LIBEL,  7. 
EVIDENCE,  63. 

Vice-Adtiriralty — Court  of — Jurisdiction  to  enforce  penalties  for 
illegal  distilling. 

See  PARLIAMENT  OF  CANADA,  18. 
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Vis-Major — Plea  of — Fall  of  wall  after  lire — Want  of  precautions 
to  prevent— Ai-ts.  17  ss.  24,  1053,  1055,  1071,  C.  C. 

See  NEGLIGENCE,  31.  '  ' 

Voluntary  Payment.    ■ 

•       ■      '         -       See  ASSESSMENT  AND  TAXES,  4. 


w. 

Wager. — By  election  agent.         " 

See  ELECTION,  20.  '  )    •       ' 

Wager  Policy. — Life  assurance  for  benetit  of  another — 14  Geo.  III. 
c.  48.  . 


See  INSURANCE,  LIFE,  8.  (.i^.     i-    ••  f  , 


Waiver. — Of  notice  of  abandonment.         '  ■^'  *', 

.       See  INSURANCE,  MARINE,  9. 


!(•    -.  I   t:  :v: 


2.  Of  condition  in   policy  of  insurance — Not  within  powers  of 

agent  or  inspector.  , .. ,     ,      ,  . j  =  ;  ,    ■  .ij ; . 

See  INSURANCE,  FIRE,  18. 

3.  Of  condition  in  policy  of  insurance— Production  of  magistrate's 

certificate.  mi:  ...    .,;    .. 

See  INSURANCE.  FIRE,  19. 

4.  Condition  in  police  of  marine  insurance  as  to  bringing  action 

within  one  year — Waiver  of,  must  be  pleaded. 
See  INSURANCE,  MARINE,  24. 

5.  Hypothecary  action — Service  of  judgment — Absent  defendant 

—Irregularity— Art.  476,  C.  C.  P.— C.  S.  L.  C,  c.  49,  s.  15. 
See  PRACTICE,  3. 

6.  Insurance  against  accident — Neglect  to  give  notice — Refusal  to 

pay  on  other  grounds. 

See  INSURANCE,  LIFE,  18. 

7.  Mechanics'  lien — Materials  supplied  to  contractor — Payment  by 

promissory  note — Suspension  of  lien. 
See  MECHANICS'  LIEN,  2. 
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At  the  request  of  the  Consolidnted  Bank,  to  whom  the  Canada  Car  Com- 
pany owed  a  large  sum  of  money,  M.  consented  to  act  as  warehouseman  to 
the  company  for  tlie  purpose  of  storing?  certain  car  wheels  and  pig  iron,  so 
.  that  they  could  obtain  warehouse  receipts  upon  which  to  raise  money.  The 
company  granted  M.  a  lease  for  a  year  of  a  portion  of  their  premises,  upon 
which  the  wheels  and  iron  were  situate,  in  corsideration  of  $5.  The  Consoli- 
dated Bank  then  gave  him  a  written  guarantee  that  the  goods  should  be 
forthcoming  when  required,  and  he  therefore  issued  a  warehouse  receipt  to 
the  company  for  the  property,  which  they  endorsed  to  the  Standard  Bank 
and  obtained  an  advance  thereon,  which  they  paid  to  the  Consolidated  Bank. 
It  appeared  that  M.  was  a  warehouseman  carrying  on  business  in  another 
part  of  the  city ;  that  he  acquired  the  lease  for  the  purpose  of  giving  warehouse 
receipts  to  enable  the  company  to  obtain  an  advance  from  the  Consolidated 
Bank  :  and  that  he  had  not  seen  the  property  himself,  but  had  sent  his  fore- 
man to  examine  it  before  giving  the  receipt.  In  February,  1877,  an  attachment 
in  insolvency  >=ifiued  against  the  company,  and  K.  et  ah,  as  their  assignees  in 
insolvency  took  possession  of  the  goods  covered  by  this  receipt,  claiming  them 
as  part  of  ^e  assets  of  the  estate.  M.  then  sued  K.  et  al.  in  trespass  and 
trover  '  iv  the  taking. 

Hoid,/jer  Strong,  Taschereau  and  Gwynne,  JJ.,  affirming  the  judgment  of 
the  Court  of  Appeal  for  Ontario,  and  that  of  the  Court  of  Queen's  Bench,  that 
M.  never  had  any  actual  possession,  control  over,  or  property  in,  the  goods  in 
question,  so  as  to  make  the  receipt  given  by  M.  under  the  circumstances  in 
this  case,  a  valid  warehouse  receipt  within  the  meaning  of  the  clauses  in  that 
behalf  in  the  Banking  Act. 

Per  Ritchie,  C.J,  and  Fournier  and  Henry,  JJ.,  contra,  th&t  M,  quoad 

these  goods  was  a  warehouseman  within  the  meaning  of  34  V.  c.  5,  (D.),  so  as 

to  make  his  receipt  endorsed  effectual  to  pass  the  property  to  the  Standard 

Bank  for  the  security  of  the  loan  made  to  the  company  in  the  usual  course  of 

its  banking  business. 

Milloy  ¥.  Kerr.— viii.  474. 

2.    S4  V.  c.  6,  (D.)  intra  vires.      ■      • '     '  '       • 

The  appellants  discounted  for  a  trading  firm  on  the  understanding  that 
a  quantity  of  coal  purchased  by  the  firm  should  be  consigned  to  them,  and 
that  they  would  transfer  to  the  firm  the  bills  of  lading,  and  should  receive  from 
one  of  the  members  of  the  firm  his  receipt  as  a  wharfinger  and  warehouseman 
for  the  coal  as  having  been  deposited  by  them,  which  was  done,  and  the 
following  receipt  was  given;  "  Received  in  store  in  Big  Coal  House  warehouse 
at  Toronto,  from  Merchants'  Bank  of  Canada  (at  Toronto),  fourteen  hundred 
and  fifty-eight  (1458)  tons  stove  coal,  and  two  hundred  and  sixty-one  tons 
chestnut  coal,  per  schooners  'Dundee,'  'Jessie  Drummond,'  Gold  Hunter,'  and 
'Annie  Mulvey,'  to  be  delivered  to  the  order  of  the  said  Merchants'  Bank  to  be 
endorsed  hereon.  This  is  to  be  regarded  as  a  receipt  under  the  provisions  of 
Statute  34  V.  c.  5 — value  $7,000.  The  said  coal  in  sheds  facing  esplanade  is 
separate  from  and  will  be  kept  separate  and  distinguishable  from  other  coal. 
(Signed),  W.  Snarr.  Dated  10th  August,  1878."  The  partnership  having 
become  insolvent,  the  assignee  sought  to  hold  the  cofil  as  the  goods  of  the 
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insolvents,  and  filed  a  bill  impeaching  the  validity  of  the  receipt.  The  Chan- 
cellor who  tried  the  case  found  that  the  receipt  given  was  a  valid  receipt  with- 
in the  provisions  of  the  Banking  Act,  and  was  given  by  a  warehouseman,  and 
that  the  bank  was  entitled  to  hold  all  the  coal  in  store  of  the  description 
named  in  the  receipt.  This  judgment  was  reversed  by  the  Court  of  Appeal  for 
Ontario. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  Court  of  Appeal,  that  it  is  not  necessary  to  the  validity  of  the  claim  of 
a  bank  under  a  warehouse  receipt,  given  by  an  owner  who  is  a  warehouseman 
and  wharfinger  and  has  the  goods  in  his  possession,  that  the  receipt  should 
reach  the  hands  of  the  bank  by  indorsement,  and  that  the  receipt  given  by 
W.  S.  in  this  case  was  a  receipt  within  the  meaning  of  34  V.  c.  5,  (D). 

2.  (Ritchie,  C.J.  and  Strong,  J.,  dissenting), — That  the  finding  of  the 
Chancellor  as  to  the  fact  of  W.  S.  being  a  person  authorized  by  the  statute  to 
give  the  receipt  in  question  should  not  have  been  reversed,  as  there  was  evi- 
dence that  W.  S.  was  a  wharfinger  and  warehouseman. 

3.  Per  Fournier,  Henry  and  Taschereau,  JJ. — That  sections  46,  47  and  48 
of  34  V.  c.  5  (D.)  are  intra  vires  of  the  Dominion  Parliament. 

Merchants  Bank  of  Canada  v.  Smith.— viii.  512. 

3.  Banking  Act — R.  S.  C.  c.  120,  s.  53,  et  seq. — Disposal  of  surplus 

from  sale  of  goods  represented  by  receipts — Parol  agreement 
as  to— Arts.  1031,  1981,  C.  C. 

See  BANKS  AND  BANKING,  18. 

4.  Insolvency,  knowledge  of  by  creditor — Fraudulent  preference 

—Pledge— Novation— Arts.  1975,  1034,  1035,  1036,  1169, 
C.C. 

See  INSOLVENCY,  32. 

Warranty — Effect  of  in  sale  of  timber  limits  and  lands — C.  C.  Arts. 
515,518. 

Sm  SALE  OF  LANDS,  1.  " 

2.  No  other  insurance. 

See  INSURANCE,  MARINE,  17. 

3.  On  sale  of  land — Against  charges  and  incumbrances — Subse- 

quent promise  to  pay  without  reserve. 
See  SALE  OF  LANDS,  18. 

4.  Application  for  policy  of  insurance — Answers  of  applicant. 

See  INSURANCE,  LIFE,  9. 
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5.  Action  en  restitution  de  deniers—Sa]e  of  personal  ri(;ht3  with- 

out warranty  for  a  bulk  sum— Arts.  L510,  1517  &  1518, 
C.  C.,(P.Q.). 

.SVt"  VENDOR  AND  PURCHASER,  2. 

6.  Ai^plication   for  life  insurance— Reference  to  in  policy— Mis- 

statement. 

See  INSURANCE,  LIFE,  15. 

7.  Life  insurance— Unconditional  policy — Effect  of  misrepresenta- 

tions. 

5ee  INSURANCE,  LIFE,  1(5.         .     .       ,      • 

8.  Or  representation— Fire  insurance— Statement  in  application. 

See  INSURANCE,  FIRE,  27.       

Water  Lots— In  Toronto  harbour— Trespass— Easement— Naviga- 
tion.     '"•'    ■  ■'■-"-'  ••■'■^■■'^^^'^  '•^■- 

See  NAVIGATION,  4.  ,  -. .  ,  ; 

Water  Rights— Land  ordinance,  1865— Grant  of  water  under- 
Riparian  owners — Rioht  to  exclusive  use  of  stream — Unoc- 
cupied water — Proof  of  notice  of  application  for  grant. 

See  RIPARIAN  PROPRIETORS,  5. 

Way— Of  necessity— Adjoining  lands— License — Prescription  — 
Construction  of  agreement. 

See  EASEMENT,  G. 

Wild  Lands  — Isolated  acts  of  trespass— Title— Statute  of  Limi- 
Limitations. 

r  fl  ■       -    * 

See  LIMITATIONS,  9. 

Will — Construct  ion— Remoteness — Estate  ta  il — Heir-at-Law. 

P.  F.,  sen.,  proprietor  of  180  acres  of  Lot  13,  10th  Concession  of  the 
Township  of  Drummond,  Lanark  Co.,  by  a  will,  dated  3rd  December,  1843, 
devised  as  follows  :  "  It  pleased  the  Lord  to  give  me  two  sons  equally  dear  to 
my  heart ;  to  give  them  equal  justice  I  leave  all  my  land  to  the  first  great 
grandson  descending  from  them  by  lawful  ordinary  generation  in  the  mascu- 
line line,  to  him  I  bequeath  it,  and  to  him  I  will  that  it  pass  free  of  any 
-encumbrance,  except  the  burying  ground  and  the  quarter  of  acre  for  a  place  of 
worship.  To  Duncan  Ferguson,  my  son,  I  bequeath  my  family  bible  and  five 
shillings  over  and  above  what  I  have  done  for  him.  ...  To  Peter 
Ferguson,  my  son,  I  bequeath  my  implements  belonging  to  my  farm,  and  to 
CAS.  DIO. — 55 
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occupy  the  farm  and  answer  State  dues  and  public  burdens  himself,  and  the 
lawful  male  offspring  of  his  body  until  the  proper  heir  are  come  of  age  to  take 
possession,  but  Peter  himself  and  all  are  restricted  and  prohibited  from  giving 
any  wood  or  timber  whatsoever  kind  away  off  the  land,  or  bringing  any  other 
family  on  to  it  but  his  own.  But  if  he  leaves  a  situation  so  advantageous,  and 
cannot  maintain  himself  upon  it.  ...  I  appoint  Peter  McVicar,  my 
grandson,  to  take  charge  of  the  whole  place — farm  and  all  that  pertains  to  it — 
and  occupy  the  same  for  his  own  benefit  and  advantage,  according  to  the  fore- 
mentioned  restrictions  and  conditions,  until  the  heir  be  of  lawful  age  as  afore- 
said." The  testator  died  in  1849,  leaving  two  sons,  D.  and  P.,  jun.,  and 
three  daughters  and  one  grandson,  P.  McV.,  being  a  son  of  a  daughter.  When 
the  testator  died  the  property  was  subject  to  a  lease,  which  e.\pired  in  1857. 
P.  P.,  jun.,  after  havnig  gone  into  occupation,  in  that  year  conveyed  his  interest 
to  P.  McV.  and  left  the  place.  Subsequently,  the  appellant,  son  of  I).  F.,  and 
heir-at-law  of  P.  F.,  senr.,  took  a  conveyance  from  P.  McV.,  and  thereupon 
the  respondent,  heir-at-law  of  P.  F.,  junr.,  brought  an  action  in  ejectment, 
claiming  that  under  the  will  his  father  took  an  estate  tail  which  descended  to 
him.  The  Court  of  Queen's  Bench  gave  judgment  in  favour  of  the  heir-at- 
law,  which  judgment  was  rct'ersed  by  the  Court  of  Appeal  for  Ontario. 

Held,  on  appeal,  that  the  devise  liy  the  testator  to  his  first  great  grandson 
being  void  for  remoteness,  and  there  being  no  intention  to  give  to  P.  F.,  jr., 
any  estate  or  interest  independent  of,  or  unconnected  with,  the  devise  to  the 
great  grandson,  there  was  no  valid  disposition  to  disinherit  the  heir-at-law 
and  therefore  the  plaintiff  was  not  entitled  to  recover.     Strong,  J.,  dissenting. 

PiT  Ritchie,  J. — Where  the  rule  of  law,  independent  of  and  paramount  to 
the  testator's  intentions,  defeats  the  devise,  the  proper  course  is  to  let  the 
property  go  as  the  law  directs  in  cases  of  intestacy. 

Ferguson  v.  Fergu8on.--ii.  4i)7. 

2,  Ejectment  —  Statute  of  limitations — Acceptance  of  deed  hy 
peraon  in  possesnion — "Any  issue  of  his  hcnly  lawfully 
begotten  or  children  of  such  issue  surviving  him" — Ques- 
tion not  raised  at  trial. 

In  18,S0  James  Gray  took  possession  of  east  half  of  lot  No.  IH,  in  the  Ist 
concesBion  of  East  Hawkosbury,  He  resided  on  the  west  half  of  said  lot  with  t 
his  sons,  and  occasionally  assisted  in  working  the  whole  lot,  until  his  deatl>, 
whicl>  occurred  in  1857.  In  1847-48,  while  his  son  Adam  was  working  tin- 
east  half,  and  in  possession,  James  Gray  devised  it  to  him  by  will,  and  the 
land  was  known  aa  "Our  Adam's."  In  1857  James  (Jiay  made  a  second  will, 
in  which  he  said:  "I  give  and  devise  to  my  son  John  Gray,  his  heirs  and 
assigns,  etc.,  to  have  and  to  hold  the  promises  above  duscribed  to  the  said  John 
Gray,  his  heirs  and  assigns  forever.  But  if  my  said  son  John  should  die  with 
out  leaving  any  issue  of  his  body  lawfully  begotten,  or  the  children  of  sucli 
issue  surviving  him,  then  in  such  case  I  will  and  devise  the  said,  eto.,  to  mv 
son  Thomii.n  Gray,  his  heirs  and  assigns,  to  have  and  to  hold  the  same  at  tlw 
death  of  the  said  John  Grav."    After  the  father's  death  Adam  remained  in 
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possession,  and  in  1802  lie  accepted  a  conveyixnce  with  full  covenants  for  title 
from  Jolin.  On  loth  September,  18C8,  Adam  conveyed  to  A.  McC,  one  of  the 
respondents,  and  R.,  the  other  respondent,  claimed  title  under  A.  McC,  as 
landlord.  In  1874  .Tolin  died  without  leaving  any  lawful  issue,  and  on  the  oth 
May,  1875,  Thomas  (appellant)  broUi,'ht  ejectment  against  respondents,  but 
neither  at  the  trial  nor  in  term  was  any  question  raised  as  to  the  effect  of 
John's  deed. 

Held,  1.  That  James  Gray,  the  father,  at  the  time  of  his  death  had  acquired 
a  title  to  the  lot  by  length  of  possession.  That,  under  the  will,  John  Gray, 
took  an  estate  in  fee,  with  an  executory  devise  over  to  Thomas  Gray,  in  the 
event  that  happened  of  John  Gray  dying  without  leaving  lawful  issue." 

2.  Tliat  Adam,  liaving  recognized,  in  18()2,  John's  interest  in  the  land  by 
purchasing  from  him,  by  deed  of  bargain  and  sale,  a  limited  and  contingent 
estate,  its  effect  wag  to  stop  the  running  of  the  statute,  and  the  respon.lents 
cannot  set  up  Adam's  possession  under  John  to  defeat  the  contingent  estate. 

3.  That  the  Court  of  Appeal  could  not  refuse  to  entertiiin  the  (juestion  as 
to  the  effect  of  John's  deed,  although  not  raised  at  the  trial  nor  in  ttrm. 

Gray  Y.  Richford.-ii.  431. 

3.  Administratrix  with  will  annexed,  jnirchase  of  real  eMate  by, 
^vhen  persumd  assets  of  testator  sufficient  to  pay  off  incum- 
brance—Subsequent  parol  agreement  to  sell  part  of  said 
land  null — Compensation  money  for  land,  ritjkt  to  and 
how  to  be  treated — Revised  Statutes  of  Nova  Scotia,  4fh 
series,  c.  u'(J,  s.  Iff). 

About  1837  Andrew  McMinn  devised  his  lands  to  his  wife,  Mary  McMinu, 
for  life  with  remainder  to  Maria  Kearney.  Letters  of  adminisfration  with 
the  will  annexed  were  granted  to  the  widow.  At  the  time  of  testator's  death 
the  lands  were  mortgaged  for  tloO.  A  suit  to  foreclose  this  mortgage  was 
instituted  after  the  testator's  death,  and  it  was  alleged  that  under  it  a  fore- 
closure was  obtained,  and  tiie  property  sold,  and  purchased  by  tlie  adminis- 
tratrix for  £905.  There  was  evidence  that  the  ailministratrix  received 
personal  assets  of  the  testator  sutticient  to  have  paid  off  the  mortgage,  had 
she  chosen  so  to  apply  them.  The  sum  of  t;725  was  lent  to  the  adminis- 
tratrix by  Ami  Koan,  her  daughter  by  a  former  marriage.  The  adminiHtratrix 
then  sold  the  property  to  the  public  authorities  for  t;i,7")0,  out  of  which  she 
paid  her  daughter  i;400.  From  1H58  the  daughter,  with  the  leave  of  the 
•vdmimstratrix,  occupied  about  \  of  an  acre  of  the  land,  until,  in  1873,  under 
the  authority  of  an  expropriation  Act,  she  was  ejected  from  it,  tlie  commis. 
sionor  taking  in  all  3  acres  i'„tliB  of  this  property,  the  balance  being  in  the 
occupation  of  Maria  Kearney,  and  her  husband,  Francis  Kearney  (the  appel- 
lants). These  3  acres  ,'ntii8  were  iippraiaad  at  ?2,310,  and  that  sum  was 
paid  into  court  to  abide  a  decision  as  to  the  legal  or  "ipjitalile  rights  of  the 
parties  respeitively,  Ann  Kean,  claimed  a  title  to  the  whole  of  the  land 
taken  under  an  alleged  parol  agreement  with  hor  mother,  that  she  should 
have  the  laud  in  butisf action  of  tA'lb,  the  residue  unpaid  of  the  loan  of  the 
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£275,  and  obtained  a  rule  nisi  for  the  payment  to  her  of  the  sum  of  $2,310, 
the  amount  awarded  as  a  compensation  for  the  land.  In  May,  1872,  the  admin- 
istratrix executed  an  informal  instrument  under  seal,  purporting  to  be  a 
lease  of  her  life  estate  to  the  ap  pellants  in  the  whole  property,  reserving  a 
rental  of  J80  a  year"  and  liberty  to  occupy  two  rooms  in  a  dwelling  house 
then  occupied  by  her.      On  a  m  tion   to  make  this  rule  absolute,  several 

''  affidavits  were  filed,  including  those  of  the  appellants.  On  the  18th  January, 
1875,  the  matter  was  referred  to  a  master  to  take  evidence  and  report 
thereon,  subject  to  such  report  being  modified  by  the  court  or  a  judge.  The 
master  reported  that  the  appellants  had  the  sole  legal  and  equitable  rights 
in  the  property.  On  motion  to  confirm  that  report,  the  court  made  an  order 
apportioning  the  $2,310  between  Ann  Kean  and  the  appellants,  the  former 
being  declared  entitled  to  be  paid  ?1,015.()1,  and  the  latter,  on  filing  the  written 
consent  of  Mrs.  McMinn,  the  residue  of  the  $2,310. 

Held,  on  appeal,  1st.  That  the  administratrix,  having  personal  assets  of 
the  testator  sufficient  to  discharge  the  mortgage,  was  bound  in  the  due  course 
of  her  administration  to  discharge  said  incumbrance,  and  that  the  parol  agree- 
ment made  by  her  with  her  daughter  was  null  and  void. 

2nd.  That  when  the  land  is  taken  under  authority  of  leeislative  provisions 
similar  to  Revised  Statutes  of  Nova  Scotia  (4th  Series),  c.  .iti,  s.  40,  et  scq.,  the 
compensation  money,  as  regards  the  capacity  of  married  women  to  deal  with 

it,  is  still  to  be  regarded  in  equity  as  land. 

Kearney  v.  Kean.— iii.  332. 

4.    Construction  of — Tenants  in  common  or  joint  tenants— Costs. 

By  will  J.  H.  A.  directed : — "  Until  the  expiration  of  four  years  from  the 
time  of  my  decease,  and  until  the  division  of  my  estate  as  hereinafter  directed, 
my  executors  shall  every  year  place  to  the  credit  of  each  of  my  children  the 
sum  of  sixteen  hundred  dollars,  and  if  any  of  my  children  shall  have  died, 
leaving  issue,  then  a  like  sum  to  and  among  the  issue  of  tlie  child  bo  dying, 
such  sum  of  sixteen  hundred  dollars  to  bo  paid  by  half  yearly  instalments  to 
such  of  my  cliildren  as  shall  ho  of  age  or  be  married ;  but  if  any  advances 
shall  liave  been  made  to  any  of  them,  and  interest  shall  be  due  thereon,  such 
interest  to  be  deducted  from  the  said  sum  of  sixteen  hundred  dollars.  An 
regards  the  division,  appropriation,  and  ultimate  disposition  of  my  estate,  it  is 
my  will  that,  subject  to  the  payment  of  my  just  debts  and  legacies,  bo<iueHts 
Rud  annuities,  I  have  heretofore  given  or  may  hereafter  give,  and  to  the 
expenses  of  the  niatiagoment  of  my  estate,  all  the  rest,  residue  and  remainder 
of  my  estate,  and  tiio  interest,  increase  and  accumulation  thereof,  be  distributi'il, 
settled,  paid  and  disposed  of,  to  and  among  my  children  who  may  be  alive  at 
the  time  of  the  division  and  appropriation  into  shares  of  my  estate  hereinafter 
directed,  and  the  issue  then  living  of  Hueh  of  my  children  as  may  be  then  dead, 
•  at  the  time  and  in  the  manner  following,  that  is  to  say  ;  that  immediately,  <iii 
the  expiration  of  four  years  from  my  death,  my  executors,  after  making  sneli 
provision  as  may  be  necessary  for  tlie  payment  of  any  debts  and  legacies  that 
may  be  outstanding  and  unpaid,  and  of  outstanding  annuities,  and  of  tlie 
expense  of  the  management  of  my  estate,  sliall  divide  all  my  remaining  oHtate 
into  as  many  juat  and  equal  shares  as  the  number  of  my  then  surviving 
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children  and  of  my  children  wl'.o  shall  before  them  have  died,  leaving  lawful 
issue  then  surviving,  shall  amount  unto,  and  shall  apportion  and  set  off  one 
such  share  to  each  of  my  sr.id  then  surviving  children,  and  one  such  share  to 
the  lawful  issue  of  each  ol  my  then  deceased  children,  whose  lawful  issue  shall 
be  then  surviving,  all  the  issue  of  each  deceased  child  standing  in  the  place  of 
such  deceased  child.  And  it  is  my  will,  and  I  direct,  that  from  henceforth  a 
separate  account  shall  be  kept  by  my  trustees  of  each  share,  and  of  the  interest 
and  profit  thereof,  and  the  payments  made  to  or  on  account  of  or  for  the  main- 
tenance  and  education  of  each  of  my  said  children  or  issue,  shall  be  charged 
against  the  share  apportioned  to  such  child  or  children,  or  wherein  such  issue 
shall  be  interested,  so  that  all  accumulations  and  profits  that  may  arise  shall 
enure  to  the  increase  of  sach  several  share  on  which  such  accumulation  or 
profit  shall  accrue— it  beir.g  my  intention  that  after  such  division  shall  take 
place,  the  maintenance,  education  and  support  of  each  of  my  children  while 
under  the  age  of  twenty-one  years  shall  be  drawn  from  the  separate  income  of 
such  child,  and  the  maintenance  and  education  of  the  children  of  any  of  my 
children  who  may  have  before  them  died,  leaving  issue,  shall  be  drawn  from 
the  shares  or  shares  set  opart  for  the  issue  cf  such  deceased  child  or  children. 
And  that  my  childreu,  and  such  issue  of  deceased  children  being  of  age,  that  is 
to  say,  of  the  age  of  twenty-one  years,  or  when  respectively  they  shall  attain 
the  age  of  twenty-one  years,  shall  be  severally  entitled  to  receive  for  their  own 
use  the  whole  of  the  interests  and  profits  of  the  share  and  proportion  of  my 
estate  to  which  they  may  be  respectively  entitled."  On  2Gth  May,  18(54, 
M.  L.  A.,  testator's  daughter,  married  C.  H.  F.,  appellant.  Testator  died 
24th  December,  1870.  On  2,")th  August,  1872,  testator's  daughter  died,  leaving 
three  children  H.  A.  F.,  E.  B.  F.  and  W.  S.  F.  On  the  14th  September,  1877, 
H.  A.  F.,  the  eldest  son  of  appellant  and  M.  L.  A.,  died.  Thereupon  the 
api^ellant  claimed  that  the  three  brothers  took  their  mother's  share  under  the 
will  as  tenants  in  common  and  tiie  property  being  personal  projierty,  H.  A.  F.'s 
share  vested  in  the  appellant,  his  father. 

Held,  that  the  intention  of  the  testator  was  that  his  estate  should  bo 
divided,  and  that  the  children  of  testator'H  daughter  took  as  tenants  in  com- 
mon, and  consequently  on  the  death  of  the  eldest  son  the  whole  right,  title  and 
interest  in  liis  ehare,  vested  iu  the  appellant. 

Fisher  v.  Anderson.— iv,  406. 

5.    Annuities,  sale  of  corpus  to  pay. 

J.  R.  died  on  the  3rd  August,  187(),  leaving  a  will  dated  tith  August,  1875, 
and  a  codicil  dated  Slst  July,  187t>.  liy  the  will  he  devised  to  his  widow  an 
annuity  of  810,000  for  her  life,  which  he  declared  to  bo  in  lieu  of  her  dower. 
This  annuity  the  testator  directed  should  be  chargeable  on  his  general  estate. 
The  testator  then  devised  and  bequeathed  to  the  executors  and  trustees  of  his 
will  certain  real  and  personal  property  particularly  described  in  five  schedules, 
marked  respectively.  A,  IJ,  C,  D  and  E.  iinne.xed  to  Inn  will,  upon  these  trusts, 
•  viz. :  Upon  trust,  iluriuf^  the  life  of  his  wife,  to  collect  and  receive  the  rents, 
issues  and  profits  thereof  which  should  be,  and  be  taken  to  form  a  portion  of 
his  "  general  estate  ;  "  and  then  from  and  out  of  the  general  estate,  during  the 
life  of  the  testator's  wife,  the  executors  were  to  pay   to  each   of  his  five 
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daughters  the  clear  yearly  sum  of  $1,600  by  equal  quarterly  payments,  free 
from  the  debts,  contracts  and  engagements  of  their  respective  husbands. 
Next,  resuming  the  statement  of  the  trusts  of  the  scheduled  property  specifi- 
cally given,  the  testator  provided,  that  from  and  after  the  death  of  his  wife, 
the  trustees  were  to  collect  and  receive  the  rents,  issues,  dividends  and  profits 
of  the  lands,  etc.,  mentioned  in  the  said  schedules,  and  to  pay  to  his  daughter 
M.  M.  A.,  the  rents,  etc.,  apportioned  to  her  in  schedule  A.  ;  to  his  daughtei' 
E.  of  those  mentioned  in  schedule  B. ;  to  his  daughter  M.  of  those  mentioned 
in  schedule  C.  ;  to  his  daughter  A.  of  those  mentioned  in  schedule  D.  ;  and  to 
his  daughter  L.  of  those  mentioned  in  schedule  E. ;  each  of  the  said  daughters 
being  charged  with  the  insurance,  ground  rents,  rates  and  taxes,  repairs  and 
other  expenses  with,  or  incidental  to  the  management  and  upholding  of  the 
property  apportioned  to  her,  and  the  same  being  from  time  to  time  deducted 
from  such  quarterly  payments.  The  will  then  directed  the  executors  to -keep 
the  properties  insured  against  loss  by  fire,  and  in  case  of  total  loss,  it  should  be 
optional  with  the  parties  to  whom  the  property  was  apportioned  by  the  sched- 
ules, either  to  direct  the  insurance  money  to  be  applied  in  rebuilding,  or  to  lease 
the  property.  It  then  declared  what  was  to  be  done  with  the  share  of  each  of 
his  daughters  in  case  of  her  death.  In  the  residuary  clause  of  the  will  there  were 
the  following  words: — "The  rest,  residue  and  remainder  of  my  said  estate, 
both  real  and  personal,  and  whatsoever  and  wheresoever  situated,  I  give, 
devise  and  bequeath  the  same  to  my  said  executors  and  trustees,  upon  the 
trusts  and  for  the  intents  and  purposes  following."  He  then  gave  out  of  the 
residue  a  legacy  of  51,000  to  his  brother  D.  K. ,  and  the  ultimate  residue  he 
directed  to  be  equally  divided  among  his  children  upon  the  same  trusts  with 
regard  to  hia  daughters,  as  were  tliereinbefore  declared,  with  respect  to  the  said 
estate  in  the  said  schedules  mentioned.  The  rents  and  profits  of  the  whole 
estate  left  by  the  testator  proved  insnfticient,  after  paying  the  annuity  of  $10,- 
000  to  the  widow,  and  the  rent  of  and  taxes  upon  his  house  in  L.,  to  pay  in 
full  the  several  sums  of  Irl.CiOO  a  year  to  each  of  the  daughters  during  the  life 
of  their  mother,  and  the  <iueslion  raised  on  this  appeal  was  whether  the  exe- 
cutors and  trustees  had  power  to  sell  or  mortgage  any  part  of  the  corpus,  or 
apply  the  funds  of  tlie  corpifi  of  the  property,  to  make  up  the  deficiency. 

Held,  on  appeal,  that  the  annuities  given  to  the  daughters,  and  the  arrears 
of  their  annuities,  were  chargeable  on  the  rarpiiK  of  the  real  and  personal  estate 
subject  to  the  right  of  tlie  widow  to  have  a  sufticient  sum  set  apart  to  provide 
for  her  annuity. 

AInion  V.  Lewin.— v.  514. 

6.    Constrttctlon  of — Surphin — Whether  residiuii'ij  pergonal  estate 

of  tlie  tesfdtov  iHif^sed. 

Among  other  bequests  the  testator  declared  as  follows  : — "  I  becjueath  to 
the  Worn  out  Preachers'  and  Widows'  Fund  in  connection  with  the  Wesloyan 
Conference  here  the  sum  of  tl.'i.'jO,  to  be  paid  out  of  the  moneys  due  me  by 
Robert  Chestnut,  of  Fredericton.  I  bequeath  to  the  Bible  Society  £150.  I 
bequeath  to  the  Wesleyan  Missionary  Society  in  connection  with  the  Confer- 
ence the  sum  of  £1,500."  Then  follow  other  and  numerous  boijuests.  The 
last  clause  of  the  will  is ;  "  Should  there  be  any  surplus  or  deficiency,  a  pro 
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rata  addition  or  deduction,  as  may  be,  to  be  made  to  the  following  bequests, 
namely,  the  Worn-out  Preachers'  and  Widows'  Fund,  Wesleyan  Missionary 
Socit-oy,  Bible  Society."  When  the  estate  came  to  be  wound  up  it  was  found 
that  there  was  a  very  large  surplus  of  personal  estate,  after  paying  all  annuities 
and  bequests.  This  surplus  was  claimed  on  the  one  hand,  under  the  will,  by 
these  charitable  institutions,  and  on  the  other  hand  by  the  heirs-at-law  and 
next  of  kin  of  the  testator,  as  being  residuary  estate,  undisposed  of  under  bis 
will. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
that  the  "  uurplus  "  had  reference  to  the  testator's  personal  estate  out  of  which 
the  annuities  and  legacies  were  payable;  and  therefore  a  pro  rata  addition 
should  be  made  to  the  three  above-named  bequests,  statutes  of  Mortmain  not 
being  in  force  in  New  Brunswick.     (Fournier  and  Henry,  JJ.,  dissenting). 

Ray  et  al.  v.  The  Annual  Conference  of  New  Brunswick,  etc. — vi.  308. 

7.     Validity  of — Insanitij — LefU'cy  fo  wife — Error — False  cause 
— Question  of  fact  on  appeal — Duty  of  Appellate  Court. 

p.  L.,  executor  under  the  will  of  the  late  W.  R.,  sued  W.  C.  A.,  curator 
of  the  estate  of  W,  K.  during  the  Imiiicy  of  tho  latter,  to  compel  W.  C.  A.  to 
hand  over  the  estate  to  hiui  as  executor.  After  preliminary  proceedings  had 
been  taken,  E.  K.  (tlie  appellant)  moved  to  intervene  and  have  W.  I'.'s  last 
will  set  aside,  on  the  ground  that  it  had  been  executed  under  pressure  by 
D.  J.  M.,  W.  K.'ri  wife,  in  whose  favour  the  will  was  made,  while  the  testator 
was  of  unsound  mind.  The  appellant  claimed  and  proved  that  D.  J.  'yi.  was 
not  the  legal  wife  of  W.  1'.,  slie  having  lui^jtlior  husband  living  at  the  thne  the 
second  marriage  was  contracted.  W.  B. ,  wlio  was  a  master  pilot  died  in  1881, 
having  made  a  will  two  years  previously.  His  estate  was  valued  at  about 
§10,000.  On  the  Ich  October,  1878,  W.  U.  rai-  le  a  will  by  which  he  bequeathed 
iii4,000  and  all  liis  houaeliold  furniture  and  effects  to  his  wife,  J.  M. ;  ?2,000  to» 
his  niece,  E.  E.  ;  $1,000  to  F.  S.  for  charital)Ie  purposes,  and  the  remainder  of 
his  estate  to  his  brothers,  neplieu's,  and  nieces  in  equal  shares.  On  the  Sth  of 
the  same  montli  he  made  another  will  before  the  same  notary,  leaving  ?>800  to 
his  wife  J.  M..  ';400  to  each  of  his  nieces,  M.  and  E.  11.,  and  ?>  100  to  his  brother, 
with  reversion  to  the  nieces  if  not  claimed  within  a  year,  and  the  ronniinder 
to  E.  K.  On  the  17tii  November,  1878,  W.  R.  made  anotlier  will,  which  is 
tlio  subject  of  the  present  litigation,  and  by  wiiich  he  revoked  his  former  wills 
and  gave  S'2.000  to  F.  S.,  for  the  poor  of  the  parisli,  of  St.  Rochs,  and  the 
remainder  of  his  property  to  his  "  beloved  wife,  J.  M."  On  the  10th  January 
following,  W.  It.  was  interdicted  as  a  lunatic,  and  a  curator  appointed  to  his 
estate.  He  renuvinetl  in  an  asylum  until  December,  187'.),  when  he  was  released, 
and  lived  until  his  death  with  liis  niece,  ll.  II.,  sister  of  the  appellant.  Chief 
Justice  Mereiiitli  upheld  the  validity  of  the  will,  and  his  ilecisiun  was  athrmed 
by  tlie  Court  of  Queen's  Bunch. 

On  appeal  to  tlie  Supreme  Court  of  Canada,  Held,  1.  Reversing  the  judg- 
ments of  the  Courts  below,  Ritchie,  C.  J.,  and  Strong,  J.,  dissenting,  that  tho 
proper  inference  to  be  drawn  from  all  the  evidence  as  to  the  mental  capacity 
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of  the  testator  to  make  the  will  of  the  2l9t  November,  was  that  the  testator, 
c     at  the  date  of  the  making  of  the  will,  was  of  unsound  mind. 

2.  That,  as  it  appeared  that  the  only  consideration  for  the  testator's 
liberality  to  J.  M.  was,  that  he  supposed  her  to  be  "  my  beloved  wife,  Julie  • 
Morin,"  whilst  at  that  time  J.  M.  was,  iu  fact,  the  lawful  wife  of  another  man, 
the  universal  bequest  to  J.  M.  was  void,  through  error  and  false  cause. 

3.  That  it  is  the  duty  of  an  Appellate  Court  to  review  the  conclusion 
arrived  at  by  courts  whose  judgments  are  appealed  from  upon  a  question  of 

,  fact  when  such  judgments  do  not  turn  upon  the  credibility  of  any  of  the 
witnesses,  but  upon  the  proper  inference  to  be  drawn  from  all  the  evidence  in 
the  case. 

[An  application  for  leave  to  appeal  was  refused  by  the  Judicial  Committee 
of  the  Privy  Council] . 

Russell  v.  Lefranoois. — viii.  3.S5. 

8.  Construction  of — Art.  889,  civil  code — Licthility  of  universal 
legatee  for  hypothec  on  immoveables  bequeathed  to  a  j^ar^i- 
ciilar  legatee. 

'     On  the  30th  April,  1869,  H.  S.  being  indebted  to  J.  P.  in  the  sum  of 

$3,000,  granted  a  hypothec  on  certain  real  estate  which  he  owned  in  the  city 
of  Montreal.  On  '28th  June,  1870,  H.  H.  made  his  will,  in  which  the  following 
clause  is  to  be  found:  "  Tliat  all  my  just  debts,  funeral  and  testamentary 
expenses  be  paid  by  my  executors,  hereinafter  named,  as  soon  as  possible  after 
my  death."  By  another  clause  he  left  to  W.  II.  iu  usufruct,  and  to  his 
children  in  property,  the  said  immoveables  which  had  been  hypothecated  to 
secure  the  said  debt  of  ?3,000.  In  1879  H.  S.  died,  and  a  suit  was  brought 
against  the  representative  of  his  estate  to  recover  this  sum  of  f 3,000  and 
interest. 

Held,  re-  srsing  the  judgment  of  the  Court  of  Queen's  Bench,  Strong,  J., 
•       disFcnting,  that  the  direction  by  the  testator  to  pay  all  his  debts  included  the 
debt  of  $3,000  secured  by  tlie  hypothec. 

Per  Fournier,  Taschereau  and  Gwynne,  JJ. — When  a  testator  does  not 
expressly  direct  a  particular  legatee  to  discliarge  a  hypothec  on  an  immove- 
able devised  to  him,  Art.  889  of  the  C.  C,  does  not  bear  the  interpretation  that 
such  particular  legatee  is  liable  for  the  payment  of  such  hypothecary  debt 
!■.       }vithout  recourse  against  the  heir  or  universal  legatee. 

Harrington  v.  Corse.— ix.  412. 

"9.  Construction  of — Execvt<w, 'powers  of — Prohibition  to  alienate 
—Art.  072.  C.  C.(P.Q.). 

By  the  3rd  clause  of  her  will,  11.  M.,  the  testatrix,  disposed  of  all  her 
property,  moveables,  and  immoveables,  in  favour  of  hor  children  as  universal 
legatees.  The  legacy  was  subject  to  the  extended  powers  of  adnjinistration 
conferred  by  the  fifth  clause  of  the  will  (referred  to  in  the  statement  of  the 
case)  and  also  to  the  power  to  alter  the  disposition  in  favour  of  the  testatrix's 
children  given  by  the  same  clause  to  her  husband  H.  L.,  the  executor  and  also 


873 

VJill— Continued. 

:  by  the  will  the  executor  was  exonerated  from  the  obligation  of  making  an 
inventory  aud  rendering  an  account.  H.  L.,  in  his  quality  of  testamentary 
executor  and  administrator  to  the  estate  of  the  said  H.  M.,  endorsed  accommo- 
dation promissory  notes  signed  by  C.  L.,  one  of  his  children,  and  the 
respondent,  as  holder  thereof  for  value,  obtained  judgment  against  both  the 
maker  and  indorser.  An  execution  was  subsequently  issued  against  H.  L., 
esqualiU!,  and  certain  real  estate  of  the  late  H.  M.,  which  he  detained  in  his 
saidcapacity,  was  seized  and  advertised  for  sale.  J.  D.  L.  c<  a^,  (the  appellants) 
who  are  the  only  children  of  the  defendant  H.  L.,  and  his  wife,  opposed  the 
sale  of  the  property  seized  on  the  ground  that  the  said  property  was  in- 
saixissable. 

'..  Held,  reversing  the  judgment  of  the  court  below,  Taschereau  and  Gwynne, 
JJ. ,  dissenting,  that  the  endorsements  were  not  authorized  by  the  will,  and 
that  the  clause  in  the  will,  exempting  the  property  of  the  testatrix  from  execu- 
tion, is  valid,  and  must  be  given  effect  to.     Art.  972,  C.  C. 

Lionais  V.  Molson's  Bank.— X.  526. 

10.  Institute — Substitute — Revendication — Prescription — Posses- 
sion in  good  faith— Art.  :22G8,  C.  C.  (P.  Q.). 

On  the  27th  Oct.,  1828,  Suzanne  Pepin,  widow  of  Toussaint  Dufresne, 
made  her  will  in  authentic  form,  by  which  she  instituted  her  eleven  children  her 
universal  legatees  ;  one  of  the  said  children  being  Jean  Baptiste  Dufresne,  the 
father  of  the  plaintiffs.  The  will  contained  the  following  clause  concerning  the 
property  bequeathed  to  the  children  : — "  Pour  Hrt  partag/  I'galement,  pour  iceiix 
en  jouir  leur  vie  durante,  pour  apri\^  lenr  mart,  retnurner  et  appartenir  ii  leurs 
enfantu  Uc'n  et  ihUtrii  en  leijitime  marUuji',  on  ,)  leurs  hJritiers  auirant  la  loi."  The 
testatrix  died  on  the  2'Jth  July,  1834,  and  her  will  was  published  (lu  et  puhliJ) 
on  the  lath  April,  1835.  A  partition  took  pl«ce  between  her  eleven  children, 
and  the  lot  of  land  mentioned  in  the  declaration  of  the  plaintiffs  fell  to  .Jean 
Baptiste  Dufresne,  their  father,  who  had  the  enjoyment  of  the  land  up  to  the 
time  of  his  death,  on  the  6th  March,  1872. 

The  said  Jean  Baptiste  Dufresne  left  eight  children,  the  plaintiffs  being 
six  of  them. 

The  will  of  Suzanne  Pepin  having  created  a  substitution  in  favour  of  her 
grandchildren,  the  plaintiffH  renounced  to  the  succession  of  their  father,  Jean 
Baptiste  Dufresne,  and  claimed  all  the  rights  that  nii^ht  accrue  to  them  as 
substitutes  in  virtue  of  the  will  of  their  grandfather,  and  they  took  possession 
of  the  lot  of  land  above  referred  to. 

During  hi^  enjoyment  of  the  said  lot  of  land  in  virtue  of  the  will  of  his 
'  mother,  Jean  Baptiste  Dufresne  by  two  deeds,  dated  respectively  the  18th 
Deo ,  ISfiC),  and  wth  Oct.,  1808,  sold  to  the  defendants  the  right  to  work,  draw 
and  carry  away  all  the  sand  that  could  be  found  in  certain  parts  of  the  said  lot 
of  land  described  in  the  said  deeds.  The  defendants  opened  sand  pits  on  the 
said  property  and  removed  all  the  valuable  sand  which  could  be  found  during 
tlie  period  from  1807  to  1870. 
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The  plaintiffs  claimed  that  their  father,  Jean  Baptists  Dufresne,  as  insti- 
.  tute  to  the  substitution  created  in  their  favour  by  the  will  of  Suzanne  Pepin, 
had  no  right  to  make  the  above  sale,  and  claimed  from  the  defendants  the 
value  of  the  sand  so  removed. 

The  Superior  Court  of  the  Province  of  Quebec  rendered  judgment  in 
accordance  with  the  respondents'  conclusions.  The  Court  of  Queen's  Bench 
for  that  province  (appeal  side)  confirmed  the  judgment  of  the  Superior  Court 
in  principle,  reducing  the  amount  awarded  by  two-eighths,  in  respect  of  the 
shares  of  a  daughter  not  properly  represented  in  the  cause,  and  of  a  son  who 
'     had  ratified  the  sales  made  by  his  father. 

Held,  afSrming  the  judgments  of  the  courts  below,  that  the  substitute  has 
on  the  opening  of  the  substitution  a  personal  action,  founded  on  the  obligation 
which  the  law  imposes  upon  the  institute  (greve)  to  restore  the  property,  to 
compel  the  latter  to  deliver  to  him  any  property  detached  from  the  land  and 
so  converted  into  moveables  which  remains  in  specie  in  his  possession,  or  to 
indemnify  him  in  money  for  any  property  so  detached  which  may  have  gone 
into  the  hands  of  tiers  lUtenteurs. 

As  against  tiers  dJtenteurs  of  moveables  detached  from  the  land  which  is 
the  subject  of  substitution,  the  substitute  has  a  real  action,  an  action  of  revendi- 
cation,  for  the  recovery  of  his  property.  In  such  an  action  alternative  conclu- 
sions may  be  taken  that  the  tiers  detenteiir  may  deliver  the  thing  sought  to  be 
recovered,  or,  if  being  a  possessor  in  bad  faith  he  has  ceased  to  possess  by 
consuming  the  thing,  or  by  disposing  of  it  to  another,  that  he  may  be  made  to 
pay  damages.  If  it  is  alleged  in  the  action  that  the  thing  has  already  been 
destroyed,  consumed,  or  converted,  then  the  first  alternative  conclusion  may 
be  suppressed. 

As  regards  prescription,  the  action  of  the  substitute  falls  under  article  2268 
C.  C,  and  the  tiers  (h'tcutcur  of  moveable  property  subject  to  substitution,  in 
order  to  avail  himself  of  prescription  must  sliow  possession  in  good  faith  for 
three  years  from  the  date  of  the  oponmgof  the  substitution  before  the  institu- 
tion of  the  action.  The  publication  and  insinuation  of  the  will  of  Suzanne 
Pepin  was  not  sufficient  notice  from  which  to  presume  bad  faith,  which  must 
be  proved,  but  the  contracts  of  sale  of  18th  December,  18(i(),  and  8th  October, 
1808,  described  the  property  as  belonging  to  the  "  succession  Dufresne,"  and 
this  was  sufficient  to  put  them  in  bad  faith,  as  they  had  no  right  to  assume 
'     their  auteitr  was  the  absolute  proprietor. 

Appeal  dismissed  with  costs. 

Bulraer  y.  Dufresne.— 9th  May,  1879. 

11.  Will,  construction  of — Legticy — Condition. 

A  testator,  by  the  3rd  clause  of  his  will,  devised  and  beiiueathed  the 
residue  of  his  estate  to  his  wife,  four  sons  and  two  daughters,  the  devise  and 
bequest  being  subject  to  the  condition  that  they  should  all  unite  in  paying  to 
the  executors,  before  the  lat  January,  1877,  the  sum  of  $1,600,  and  the  same 
sum  before  the  2ath  January,  18>^2,  said  sums  to  pay  the  shares  of  two  of  the 
sons,  Alexander  and  Duncan.  By  the  4th  clause  he  gave  the  sum  of  $1,600, 
without  condition,  to  each  of  his  sons,  Alexander  and  Duncan.  By  the  5tb 
clause,  he  devised  to  his  sons,  Douglas  aud  Robert,  two  lots  ;  and  after  giving 
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several  legacies  to  his  daughters,  he  proceeded  :  "  And  further  that  Alexander 
and  Duncan  work  on  the  farm  until  the  legacies  become  due."  Alexander  left 
the  farm  in  1871  and  entered  into  mercantile  pursuits. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario  (6  Ont. 
App.  R.  595),  Ritchie,  C.J.,  and  Henry,  J.,  dissenting,  that  the  construction  of 
the  paragraph  in  the  will,  bequeathing  the  81,000  to  Alexander  must  be  based 
on  a  consideration  of  the  whole  will,  and  that  the  intention  was  that  Alexan- 
der's right  to  receive  his  legacy  was  conditional  on  his  working  on  the  farm 
and  assisting  in  earning  it. 

Oliver  v.  Davidson. — xi.  166 

12.  lleuiovalof  executrix  for  wasteful  and  fraudulent  administra- 
tion. 

Sre  EXECUTOR,  5.         .;     '        • 

Id.  Construction  of — Contingent  interest 

T.  McK.,  a  testator,  having  previously  given  all  his  estate,  real  and  per- 
sonal, to  trustees  in  trust  for  his  wife  for  life,  or  during  her  widowhood,  made 
a  devise  as  follows : — "  In  trust  also,  that  at  the  death,  or  sacond  marriage  of 
my  said  wife,  should  such  happen,  my  son  Thomas,  if  he  be  then  living  shall 
have  and  take  lot  number  1,  etc.,  which  I  hereby  devise  to  him,  his  heirs,  and 
assigns  to  and  for  his  and  their  own  us3  for  ever."  The  testator  then  gave  to 
his  other  sons  and  to  his  daughters  other  real  eslate  in  fee.  He  directed  that 
all  the  said  devises  "  in  this  section  of  my  will  mentioned  and  devised  " 
should  take  effect  upon  and  from  the  deatli  or  marriage  of  his  wife,  r.nd  not 
sooner.  He  gave  all  his  other  lands  in  trust  for  sale,  the  rents  and  proceeds 
to  be  at  his  wife's  disposal  while  unmarried,  and  after  her  death  or  marriage 
all  his  personal  property  and  estate  remaining  Wiis  to  be  equally  divided  among 
his  children  ;  provided  always,  that  in  the  event  of  any  child  dying  without 
issue  before  coming  into  possession  of  his  or  her  share  "  of  tlie  property  or 
money  hereby  devised  or  bequeathed,"  the  share  of  such  child  should  go 
equally  among  the  survivors  and  their  issue,  if  any,  as  shall  have  died  leaving 
issue.  The  residuary  clause  was  as  follows  :  —  "  All  other  my  lands,  tene- 
ments, houses,  hereditaments,  and  real  estate,"  etc. 

Held,  Ritchie,  C.J.,  and  Fournier,  J.,  dissenting,  reversing  the  judgment 
of  the  court  below,  Keefcr  v.  McKaij,  U  Ont.  App.  R.  117,  that    the  interest 
devised  to  Thomas  was  contingent  upon  his  surviving  his  mother. 
■   '       '  Merchants' Bank  v.  Kcefer.— 12th  Jan'y,  1885.— xiii.  515. 

14.  Will,  construct  ion  of — Devise  to  creditor  of  certain  sjtecific 
lands  and  of  unascertained  chattels  not  superseded — Satis- 
faction. 

The  will  of  the  late  John  Severn  by  clause  "  B  "  provided  as  follows  : — 

"  I  devise  all  the  lands  situate  in  said  village  of  Yorkville,  and  particularly 

described  in  the  first  schedule  hereto,  unto  ray  son  George,  his  heirs  and 

assigns,  together  with  their  actual  and  reputed  appurtenances,  or  with  the 

same  or  auy  part  thereof,  held,  used  and  occupied  or  enjoyed,  or  known,  taken 
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or  considered  as  part  or  parcel  thereof,  together  also  with  all  and  all  manner 
of  engines,  fixtures,  utensils  and  implements,  and  the  appurtenances  and  stock 
in  trade  therein,  or  in  or  about  the  premises  at  my  decease,  he  or  they  paying 
in  exoneration  of  any  other  estate,  any  incumbrances  which  at  the  time  of  ray 
decease  shall  affect  the  same,  and  this  devise  to  be  accepted  by  and  to  be  in 
full  discharge  of  any  and  eveiy  claim  he  shall  have  against  my  estate  at  the 
time  of  my  decease." 

Clause  "  L  "  provided  :  "  And  it  is  my  will  and  desire  that,  if  at  any  time 
between  the  day  of  the  date  of  this  my  will  and  the  time  of  my  decease,  any 
sale  or  other  disposition  of  any  of  the  said  lands  and  premises  herein  specifi- 
cally devised  by  me  shall  be  made  by  me,  the  consideration  money  received 
therefor  in  money  or  otherwise,  to  the  amount  thereof,  or  the  value  thereof, 
shall  be  a  charge  upon  the  whole  of  my  real  estate,  and  shall  become  due  and 
payable  to  the  devisee  to  whom  the  said  land  is  herein  specifically  devised,  or 
to  his  or  her  heirs,  executors,  administrators  or  assigns,  within  five  years  after 
my  decease,  with  interest  after  the  first  year  of  my  decease,  the  securities  (if 
any)  received  in  part  or  whole  payment  of  such  consideration,  if  any  being  at 
the  time  of  decease,  to  be  transferred,  conveyed  and  assigned  to  the  said 
devisee,  his  or  her  executors,  administrators  or  assigns,  and  to  be  by  him,  her 
'  or  them  received  as  to  the  amount  then  owing  thereon  in  part  or  in  whole 
payment  of  the  said  consideration  money  as  the  case  shall  be."      ' 

Betv.-een  the  date  of  the  making  of  the  will  and  the  death  of  the  said  John 
Severn,  the  said  testator  sold  the  said  properties  specifically  devised  by  Clause 
"  B  ''  of  the  said  will,  comprising  a  brewery  and  stock  and  plant  therein,  to  his 
son  George,  the  appellant,  the  purchase  money  paid  thereon  being  the  sum  of 
f  33,987.20  and  it  was  contended  on  the  part  of  the  appellant  that,  to  the  e.itent 
of  this  sum  of  $33,987.20,  the  said  appellant  was  entitled,  under  Clause  "L" 
.        of  the  said  will,  to  a  charge  upon  tho  estate  of  the  testator. 

The  Court  of  Appeal  for  Ontario  Held,  reversing  the  judgment  of  Fergu- 
son, J.,  that  in  effecting  the  sale  to  the  appellant,  the  testator  made  a  sale  in 
a  manner  not  contemplated  by  him  at  the  date  of  the  making  of  the  said  will ; 
and  that  by  the  said  will  the  said  testator  provided  in  Clause  "L"  for  a 
sale  by  himself  to  some  third  person,  and  that  the  testator  intended  when 
entering  into  the  agreement  with  the  appellant  to  supersede  the  devise  referred 
to  in  favour  of  the  appellant,  and  that  the  effect  of  the  sale  was  to  accomplish 
that  purpose.     (See  8  Out.  App.  U.  725). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  Court  of  Appeal,  that  the  devise  of  the  lands  was  not  superseded — 
Gwynne,  J.,  dissenting.  But  the  appellant  was  not  entitled  to  the  value  of 
the  stock  and  plant  in  the  brewery,  in  the  event  of  their  sale  to  him  in  the 
testator's  lifetime,  because  what  was  given  to  him  was  not,  as  in  the  case  of 
lands,  certain  specific  ascertained  property,  but  only  fluctuating  and  unascer- 
tained property,  tinit  is,  such  property  as  should  be  on  the  premises  at  the 
time  of  the  testator's  decease. 

Appeal  allowed  with  costs  of  all  parties  out  of  the  estate. 

Bevern  v.  Archer. — 16th  February,  1885. 
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15.  Devisee — Mortgage  by  testator — Foreclosure  of — Suit  to  sell 

real  estate  for  payment  of  debts — Decree  under  5  Geo.  11. 
c.  7 — Conveyance  by  purchaser  at  sale — Assignment  of 
mortgage — Statute  conlirming  title — R.  S.  (N.S.)  4th  Series, 
c.  36,  s.  47. 

See  SALE  OF  LANDS,  17. 

16.  Will,  construction   of — Legacy — Alienation  of  pro2}erty   be- 

queathed by  testator,  e feet  of — Partition — Estoppel. 

\V.  F.  by  his  will  bearing  date  11th  February,  1833,  inter  alia  devised  to 
M.  his  daughter  by  an  Indian  woman  and  to  E.  and  M.,  his  daughters  by  ano- 
ther woman,  a  defined  portion  of  the  seigniories  of  Temiscouata  and 
Madawaska,  and  the  balance  of  said  property  to  his  sons  W.  and  E.  A  short 
time  after  making  his  will  the  testator,  who  was  heavily  in  debt,  received  an 
unexpected  offer  of  £15,000  for  the  said  seigniories,  and  he  therefore  sold  at 
once,  paid  his  most  pressing  debts,  amounting  to  £5, 400  and  the  balance  of 
£9,600  was  invested  by  .'oaning  it  on  security  of  real  estate.  At  his  death,  his 
estate  appearing  to  be  vacant  as  regards  the  £9,600,  a  curator  was  appointed. 
On  the  27th  September,  1839,  the  parties  entitled  under  the  will  proceeded  to 
divide  and  apportion  their  legacies,  basing  their  calculations  upon  the  approxi- 
mate area  of  the  seigniories  dievised,  and  received  the  collected  part  of  the  sums 
allotted  to  each  by  the  partition.  In  an  action  brought  by  W.  F.  the  respondent, 
who  was  residuary  legatee,  against  the  curator  in  order  to  make  him  render  an 
account,  the  court  ordered  the  curator  to  render  an  account,  which  he  did,  and 
he  deposited  $50,000  and  other  securities.  On  a  report  of  distribution  being 
made  W.  F.  (the  respondent)  filed  an  opposition  claiming  his  share  under  the 
will.  This  opposition  was  contested  by  J.,  the  appellant,  on  the  grounds  :  lst.« 
That  the  legacies  were  revoked  and  that  in  his  capacity  of  universal  legatee  to 
his  mother  (the  legitimate  child,  he  alleged,  of  the  testator,  and  the  Indian 
woman  who  was  commune  en  hiens  with  the  testator)  he  was  entitled  to  one-half 
of  the  proceeds  of  the  said  £9,600  ;  and  2nd.  that  in  the  event  of  his  claim  to 
legitimacy  and  revocation  of  the  legacy  being  rejected,  as  by  the  will  the 
daughters  were  exempt  from  the  payment  of  the  debts,  he  should,  as  represent- 
ing one  of  the  daughters,  be  entitled  to  her  proportion  of  £15,000,  the  net 
proceeds  of  the  sale. 

Held,  affirming  the  judgment  of  the  court  below,  that  J.  (the  appellant),  not 
having  at  the  death  of  his  mother  repudiated  the  partage  to  which  she  was  a 
party,  but  on  the  contrary  having  ratified  it  and  acted  under  it,  was  estopped 
from  claiming  anything  more  than  what  was  allotted  to  his  mother. 

Per  Strong,  Fournier  and  Taschereau,  JJ. — That  under  the  law  prior  to 

'^       the  Code  the  sale  of  the  seigniories  which  were  the  subject  of  the  legacy  in 

question  in  this  cause,  had  not,  considering  the  circumstances  under  which  '♦^^ 

was  made,  the  effect  of  defeating  the  legacy.     Seinble,  jter  Henry,  J.— That 

there  was  a  revocation  of  the  legacy. 

The  judgment  of  the  court  below  held  that  as  the  testator  declared  that 
the  daughters  should  not  be  liable  for  the  payment  of  his  debts,  partition,  as- 
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regards  tliem,  slioukl  be  made  of  the  sum  of  £lu,O0O,  the  price  obtained  from 
the  sale  of  the  seij^niories  bequeathed,  and  not  of  the  £'J,GOO  remaining  in  his 
succession  at  his  death.  On  cross  nvipeal  to  the  Supreme  Court  of  Canada, 
Held,  that  on  the  pleadinj^s  before  the  court  no  adjudication  could  be  made  as 
to  the  sum  of  £5,400  paid  by  the  curator  for  the  debts,  and  that  in  the  distri- 
bution of  the  moneys  in  court  all  that  J.  (the  appellant)  could  claim  to  be 
collocated  for,  was  the  unpaid  balance  (if  any)  of  his  mother's  share  in  the 
moneys,  securities,  interest,  and  profit  of  the  said  sum  of  £9,000  in  accordance 
with  the  }j(trtii(je  of  the  27th  September,  1839. 

Jones  Y.  Fraser. — xiii.  342. 

17.  Devise  under — Ahsola  te — Sii  hsequent  restriction — Repug  n  ancy. 

A  testator  directed  his  real  estate  to  be  sold  and  the  proceeds,  after  pay- 
ment of  debts  and  certain  legacies,  to  be  divided  into  twelve  equal  parts,  "  five 
of  which  1  give  and  devise  to  my  beloved  daughter  C.  M.,  four  of  which  I  give 
and  devise  to  A.  E.  F.,  (daughter),  and  three  of  which,  subject  to  the  condi- 
tions and  provisions  hereinafter  set  forth,  I  reserve  for  my  son  C.  V/.  M.  But 
in  no  case  shall  any  creditor  of  either  of  my  children,  or  any  husband  of  either 
of  my  children,  daughters,  have  any  claim  or  demand  upon  the  said  exeou- 
trices,  etc.,  but  their  respective  shares  shall  be  kept  and  the  interest,  rents,  and 
profits  thereof  shall  be  paid  and  allowed  to  them  annually  •  •  » 
during  their  respective  lives."  In  an  action  by  the  daughters  to  have  their 
shares  paid  over  to  them  untrammelled  by  any  trust. 

Held,  affirming  the  judgment  of  the  court  below,  that  it  was  clearly  the 
intention  of  the  testator  that  the  daughters  should  only  receive  the  income 
from  the  shares  during  their  lives. 

Foot  Y.  Foot.— .XV.  699. 

18.  Trustees  under,  in  Province  of  N.  S.  prior  to  51  V.  c.  11,  s.  69 — 

Comiuission  to — Rule  of  law. 

See  TRUSTS  AND  TEUSTEES,  1(5.  ,        ,        . 

Id.  Contingent  interest — Protection  against  waste.       ••    '•' ^ 

By  his  will  a  testator  provided  as  follows  :  :%. 

"  I  give,  devise  and  bequeath  unto  my  dear  wife  J.  all  and  singular  my 
real  and  personal  estate,  property ,  monies,  etc.,  etc.,  to  have  and  to  hold  the 
same,  etc.,  to  my  said  \vite  J.  her  heirs,  executors,  administrators  and  assigns 
forever. 

"  And  my  will  is  further  that  in  case  there  should  be  any  child  or  children 
of  my  deceased  brother  M.,  formerly  of,  etc.,  living  at  the  time  of  the  decease 
of  my  said  wife,  then  that  such  child  or  children  should  receive  out  of  the 
proceeds  of  my  said  property  at  her  decease  the  sum  of  three  thousand  pounds, 
Halifax  currency." 

D.  the  only  child  of  M.  during  the  lifetime  of  the  testator's  wife  brought 
suit  to  protect  his  legacy  against  dissipation  of  the  estate  by  the  widow. 

Held,  reversing  the  judgment  of  the  court  below,  that  D.  had  more  than 
a  possibility  or  expectation  of  a  future  interest ;  he  had  an  existing  contingent 
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intoreat  in  the  estate  and  was  entitled  to  have  the  estate  preserved  that  the 
legacy  might  he  paid  in  case  of  the  happening  of  the  contingency  on  which  it  * 
depended. 

Duggan  v.  Duggan.— xvii.  343. 

20.  Construction  of — Devise — Joint  tenancy  or  tenancy  in  common 

— Evidence  to  establish — Adniissibility  of. 

A  will  devised  certain  property  to  the  testator's  two  sons,  their  heirs,  etc., 
and  provided  that  the  devisees  should  jointly  and  in  equal  shares  pay  the  tes- 
tator's debts  and  the  legacies  in  the  will.  There  wer"  six  legacies  of  £50  each 
to  other  cliildren  of  the  testator,  and  tliese  were  to  be  paid  by  the  devisees  at 
the  expiration  of  2,  3,  4,  5,  G  and  7  years  respectively.  Tlie  estate  vested 
before  the  statute  abolishing  joint  tenancies  in  Nova  Scotia  came  into  opera- 
tion. 

Held,  reversing  the  decision  of  the  court  below,  Tascheroau  and  Gwynne, 
JJ.,  dissenting,  that  these  provisions  for  payment  of  debts  and  legacies  indi- 
cated an  intention  on  the  testator's  part  to  effect  a  severance  of  the  devise, 
and  the  devisees  took  as  tenants  in  common  and  not  as  joint  tenants.  Fisher 
V.  Anderson,  4  C.  S.  C.  R.  406,  followed. 

On  the  trial  of  a  suit  between  persons  claiming  through  the  respective 
devisees  to  partition  the  real  estate  so  devised  evidence  of  a  conversation 
between  the  devisees,  which  plaintiff  claimed  would  show  that  a  severance  waa 
made  after  the  estate  vested,  was  tendered  and  rejected  as  being  evidence  to 
assist  in  construing  the  will. 

Held,  Gwynne,  J.,  dissenting,  that  it  was  properly  rejected. 

Held,  2J«r  Gwynne  and  Patterson,  J.T.,  that  the  evidence  might  have  been 
received  as  evidence  of  a  severance  between  the  devisees  themselves  if  a  joint 
,     tenancy  had  existed. 

i  •  '    Clark  Y.  Clark. -xvii.  376. 

21.  Construction  of — Transfer — Effect  of — Sale  of  rights — Man- 

datory— Negotiorum  gestor — Parties  to  suit  for  partition — 
Art  9-20,  C.  a  P.— Purchase  by  curator— Art.  l^Sl  G.  C. 

In  1871,  C.  Z.  D.,  one  of  the  institutes  under  the  will  of  G.  D.  died  without 
issue,  and  by  his  will  made  the  defendant  his  universal  legatee.  Plaintiff 
claimed  his  share  in  the  estate  of  G.  D.  under  a  deed  of  assignment  made  by 
defendant  to  plaintiff  in  1862  of  all  right,  title  and  interest  in  the  estate. 

Held,  that  the  plaintiff  did  not  acquire  by  the  deed  of  1862  the  defendant's 
title  or  interest  in  any  portion  of  C.  Z.  D.'s  share  under  the  will  of  1871. 

Held,  further,  that  under  the  will  of  the  late  J.  D.,  C.  Z.  D.  's  share  reverted 
either  to  the  surviving  institutes  or  to  the  substitutes,  and  that  all  defendant 
took  under  the  will  of  C.  Z.  D.  was  the  accrued  interest  on  the  capital  of  the 
share  at  the  time  of  his  death. 

By  the  judgment  appealed  from,  the  defendant  was  condemned  to  render  an 
account  of  his  own  share  in  the  estate  which  he  transferred  to  plaintiff  by 
notarial  deed  in  1862,  and  also  an  account  of  C.  D.'s  share,  another  institute 
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who  in  1882  transferred  his  rights  to  the  plaintiff.     The  transfer  made  by  the 
'         defendant  was  in  his  capacity  of  co-legatee  of  such  riglita  and  interests  as  he 
had  at  the  time  of  the  transfer,  and  he  had  at  that  time  received  the  sixth  of 
the  sum  for  which  he  was  sued  to  account. 

Held,  reversin";  the  judghient  of  the  court  below,  that  the  plaintiff  took 
nothing  as  regards  these  sums  under  the  transfer,  and  even  if  he  was  en- 
titled to  anything,  the  defendant  would  not  be  liable  in  action  to  account  aa 
the  mandatory  or  negotionim  ijestor  of  the  plaintiff. 

■2.  F.  D.  and  E.  D.,  having  acquired  an  interest  in  C.  Z.  D.'s  share  after 
they  had  transferred  tneir  share  to  the  plaintiff  in  18(51),  the  plaintiff  could  not 
maintain  his  action  without  making  them  parties  to  the  suit.  Art,  920, 
C.P.  C. 

Per  Taschereau,  J. — Qu(Pre ;  Were  not  the  transfers  made  by  the  institutes 
E.  D.,  F.  D.aud  C.  D.  to  the  plaintiff  while  ho  was  curator  to  the  substitution 
null  and  void  under  Art.  1484,  C.  C? 

Dorion  y.  Dorion. — xx.  430. 

22.  Devise  of  land  without  estate  therein — Action  for  declaration  of 

title — Pos.session — Statute  of  Limitations. 
See  TITLE,  7. 

23.  Will — Construction — Devise  to  children  and  their  issue — Per 

stirpes  or  per  capita — Statute  of  Limitations — Possession. 

Under  the  following  provisions  of  a  will.  "  When  my  beloved  wife  shall 
have  departed  this  life  and  my  daughters  shall  have  married  or  iloparted  this 
life,  I  direct  and  require  my  trustees  and  executors  to  convert  the  whole  of 
my  estate  into  money  .  .  .  and  to  divide  the  same  equal'y  among 
those  of  my  said  sons  and  daui;htcrs  wlio  may  then  he  living,  and  the  children 
of  those  of  my  said  sons  and  (iaughters  who  may  have  departed  this  life  pre- 
vious thereto :  " 

Held,  nnersiiig  the  judgment  of  the  Court  of  .\i)pei>l  for  Ontario,  Ritchie, 
C.J.,  iliasenting,  that  the  distribution  of  the  estate  should  bo  per  cupitu  and  not 
per  stirpem. 

A  son  of  the  testator  and  one  of  the  executors  and  trustees  named  in  the 
will  was  a  minor  wlien  his  father  died,  and  after  coining  of  age  ho  never 
applied  for  probate  tliougli  he  knew  of  the  will  and  did  not  disclaim.  With 
the  consent  of  the  acting  trustees  i)e  wont  into  possosu^on  of  a  farm  belonging 
to  the  estate  and  ren'.ained  in  possession  over  twenty  years,  and  until  the 
period  of  distribution  under  the  clause  above  set  out  arrived,  and  then  claimed 
to  have  a  title  under  the  Htatute  of  Limitations. 

Held,  aflirming  the  decision  of  the  Court  of  Appeal,  that  as  he  held  under 

an  express  trust  by  the  ti^rms  of  the  v.  til,  the  rights  of  the  other  devisees  could 

not  be  barred  by  the  statute. 

Houghton  V.  Bell.— April  4th.  1892. 


881 

■WWl— Continued. 

24.  Agreement   to   provide  for   gi-and-daughter  by  will — Services 

i-endered — Specific  performance—  Remuneration  quantu'ni 
mem  it. 

See  SPECIFIC  PERFORMANCE,  6.  :    ..    - 

25.  Executor — Incumbrance  on  propei-ty  of  estate  by — Judgment 

against  executor  by  Legatee — Priority  of,  over  pei-sonal 
cre<litors  of  executors — "  Balance  and  remainder  of  the  pro- 
perty and  of  any  estate  "  Words  "  pi'operty  and  estate  "  botk 
sufficient  to  pass  realty. 

See  EXECUTORS,  13.  . 

26.  Construction — Usufriict — Sheriff's   sale — Efect  of — Art.  711, 

c.  a  P. 

The  will  of  the  late  J.  ]McG.  contained  the  following  provisions  : 
"  Fifthly. — I  give,  cleviae  and  bequeath  unto  Helen  Mahera,  of  the  said 
parish  of  Montreal,  my  present  wife,  the  usufruct,  use,  and  enjoyment  during 
all  her  natural  lifetime  of  tlie  rest  and  residue  of  my  property,  moveable  or 
immoveable,  .  .  .  which  I  may  have  any  riyht,  interest  or  share  at  the 
time  of  my  death,  without  any  exception  or  reserve. 

"To  have  and  to  hold,  use  and  enjoy  the  said  usufruct,  use,  and  enjoyment 
of  the  said  property  unto  my  said  wife,  the  said  Helen  Mahers,  as  and  for 
her  own  pro^ierty,  from  and  after  my  decease  and  during  all  her  natural  life- 
time. 

"  Sixthly. — I  give,  devise  and  beijueath  in  full  property  unto  my  son,  James 
McGregor,  issue  of  my  marriage  with  the  said  Helen  Mahera,  the  whole  of  the 
property  of  whatever  nature  or  kind,  moveable,  real,  or  personal,  of  which  the 
usufruct,  use,  and  enjoyment  during  her  natural  lifetime  is  hereinbefore  left 
to  my  said  wife,  the  said  Helen  Mahers,  but  subject  to  the  said  usufruct,  use 
and  enjoyment  of  liis  mother,  the  said  Helen  Mahers,  during  all  iier  natural 
lifetime  as  aforesaid,  and  without  any  account  to  be  rendered  of  the  sanut  or  of 
any  part  thereof  to  any  person  or  persons  whomsoever.  Should,  however, 
my  aaid  son,  the  said  James  McGregor,  die  before  his  said  mother,  mv  said 
%vife,  the  said  Helen  Mahers,  then  and  in  l!>at  case  I  give,  deviHe  and  buijuuath 
the  said  property  so  hereby  bequeathed  to  him  to  the  said  Helen  Mahers  in  full 
property  to  bo  disposed  of  by  last  will  and  tostanient  or  otherwise  as  she  may 
think  fit,  and  without  any  account  to  bo  rendered  of  the  same  or  of  any  part 
thereof  to  any  person  or  (Hsraons  whonisoover. 

"To  have  and  to  h')ld  the  said  hereby  becpiuathed  and  j/iven  property  to 
tlu<  aaid  •lames  iMcGrogor,  hia  heirs  and  assigns,  should  he  survive  hia  aaid 
mother,  as  and  for  hia  and  th^ir  own  property  forever,  and  iu  the  event  of  hia 
predecenaing  his  said  mot'ior<  nto  the  aaid  Helen  Mahera,  her  heira  and  aaaigna, 
aa  and  for  her  and  their  uroperiy  forever." 

CAB.  DID. — 56 
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Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (Appeal  side),  1  R.  Q.  (1892)  197,  that  the  will  of  J.  McG.  did  not  create 
a  substitution,  but  a  simple  bequest  of  usufruct  to  his  wife  and  of  owtiership 
to  his  son. 

Held,  also,  that  a  sheriff's  sale  (dknl)  of  property  forming  part  of  J. 
McG. 'a  estate  under  an  execution  issued  against  a  person  who  was  in  posses- 
sion under  a  title  from  the  wife,  such  sale  having  taken  place  after  J.  McG.'s 
son  became  of  age,  was  valid  and  purged  all  real  rights  which  the  son  might 
have  had  under  the  will.  Art.  711,  C.  C.  P.,  Patton  v.  Morin,  10  L.  C.  R.  267, 
followed. 

McGregor  v.  Canada  Investment  and  Agency  Co. — sxi.  499. 

Winding  -up — Of  insolvent  bank  under  Imperial  Companies  Act, 
1802. 

See  CORPORATIONS,  15. 

2.  Of  insolvent  bank  under  45  V.  c.  23  (D.). 

See  BANKS  AND  BANKING,  7. 

3.  Right  of  set  off  by  shareholder  in  action  a(;i.wist — 45  V.  c.  23, 

8.  70  (D.). 

See  BANKS  AND  BANKING,  8. 

4.  Of  insolvent  bank — Pi'iority  of  Crown — Not  taken  away  by 

45  V.  c.  23  (D.). 

See  CROWN,  15.  ' 

5.  Wmdhiff-uj^  Act — Compavy — Winding  up  order — Notice  to 

creditors,  etc — J^6  V.  c.  J3,  a.  2Jf,. 

It  is  a  substantial  objection  to  a  winding  up  order  appointing  a  liquidator 
to  the  estate  of  an  insolvent  company  under  45  V.  c.  23,  that  such  order  has 
been  made  without  notice  to  the  creditors,  contributories,  shareholders  or 
members  of  the  company  as  required  by  s.  24  of  said  Act,  and  an  order  so 
made  was  set  aside,  and  the  petition  therefor  referred  back  to  the  judge  to  be 
dealt  witli  anew, 

Per  Gwynne,  J.,  dissenting,  that  such  an  objection  is  purely  technical  and 

unsubstantial,  and  should  not  be  allowed  to  form  the  subject  of  an  appeal  to 

this  court. 

Shoolbred  v.  Union  Fire  Ins.  Co.— xiv.  624. 

6.  4^  V.  V.  13 — 47  V.  c.  30 — Winding-up  of  insolvent  bank — 

Proceediiiga  in  case  of.  -r 

Sections  2  A  .4  of  the  Winding-up  Ac*.,  47  V.  c.  39,  providing  for  the  wind- 
ing up  of  insolvent  companies  do  not  apply  to  banlts,  but  an  insolvent  banli 
whether  in  process  of  li(]uidAtion  or  not  at  the  time  it  is  sought  to  bring  it 
under  the  Winding-up  Act,  must  be  wound  up  with  tlie  preliminary  proceedings 
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provided  for  by  bs.  99  to  102  of  45  V.  c.  23,  as  amended  by  47  V.  c.  39  (2). 
Strong  and  Gwynne,  JJ  ,  disst!ntin<^. 
■"     '"       Mott  Y.  Bank  of  Nova  Scotia. — In  re  the  Bank  of  Liverpool. — xiv.  650, 

7.  Windinr/-wp    Act — Bank — Shareholders    in — Whuling   up — 
.  ,    ,  .  R.  S.  C.  c.  1.10 — Contributory — Calls  on — Double  liability 

■    •    '     —Set-off- Bank  Ad—R.  S.  G.  c.  120. 

A  contribntory  of  an  insolvent  company,  who  is  also  a  creditor,  cannot  set 
off  the  debts  due  to  him  by  the  company  against  calls  made  in  the  course  of 
winding-up  proceedings  in  respect  of  the  double  liability  imposed  by  the 
Banking  Act,  Revised  Statutes  of  Canada,  c.  120. 

The  Maritime  Bank  v.  Troop.— xvi.  456. 

8.  Winding-up  Act — R.  S.  G.  c.  129 — Application  of  to  provincial 

company — Winding-up  proceedings — Reference  to  master. 

A  company  incorporated  by  the  legislature  of  Ontario  may  be  put  into 
compulsory  liquidation  and  wound  up  under  the  Dominion  Winding-up  Act, 
R.  S.  C  c.  121). 

In  assigning  to  provincial  courts  or  judges  certain  functions  under  the 
Winding-up'  Act,  Parliament  intended  that  the  same  should  be  performed  by 
means  of  tiio  ordinary  machinery  of  the  court  and  by  its  ordinary  procedure. 
It  is,  therefore,  no  ground  of  objection  to  a  winding-up  order  that  the  security 
to  be  given  by  the  liquidator  appointed  thereby  is  not  lixed  by  the  order,  but  is 
left  to  be  settled  by  a  master. 

Shoolbred  v.  Clarke. — /"  re  Union  Fire  Ins.  Co.— xvii.  265. 

9.  Winding-up  Ait,  R.  S.  C.  c.  120,  s.  3 — Constitutional  law — 

Foreign  corporations — Liquidation.  ■ 

Section  A  of  "  The  Winding-up  Act,"  Revised  Statutes  of  Canada  c.  120 
which  provides  that  the  Act  applies  to  .  .  .  incorporated  trading  companies 
doing  business  in  Canada  wheresoever  inc  ''i.oraied  is  intra  vireti  of  the  Parlia- 
ment of  Canada. 

2,  A  winding-up  order  by  a  Canadian  Court  in  the  matter  of  a  Scotch 
company  incorporated  under  the  Imperial  Winding-up  Acts  doing  buainoas  in 
Canada,  and  having  assets  and  owing  debts  in  Canada,  which  order  was  made 
upon  the  petition  of  a  Canadian  creditor  with  the  consent  of  the  liquidator 
previously  appointed  by  the  court  in  Scotland  as  ancillary  to  the  winding-up 
proceedings  there  is  a  valid  order  tmder  the  said  Winding-up  Act  of  the 
Dominion.  Merchant'n  Hank  of  llalijux  v.  Gilli'upii',  10  Can.  8.  C.  R.  312,  dis- 
tinguished. 

Allen  V.  Hanson. — In  re  the  Scottish  Canadian  Asbestos  Co.— xviii.  067. 

10.  Winding-ujy  Act — R.  S.  C.  c.  129 — Iitsolrent  bank — Appoint- 

vient  of  liquidators — Right  to  appoint  another  bank — Dis- 
cretion of  judge. 

The  Winding-up  Act  provides  that  the  shareholders  and  creditors  of  a 
company  in  li(]uidation  shall  severally  meet  and  nominate  persons  who  are  to 
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be  appointed  liquidators  and  the  judge  having  the  appointment  shall  choose  the 
liquidators  from  among  such  nominees.  In  the  case  of  the  Bank  of  Liverpool 
the  judge  appointed  liquidators  from  among  the  nominees  of  the  creditors,  one 
of  them  being  the  defendant  bank. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia  (22  N.  S. 
Eep.  97)  that  there  is  nothing  in  the  Act  requiring  both  creditors  and  share- 
holders to  be  represented  on  the  board  of  liquidators ;  that  a  bank  may  be 
appointed  liquidator ;  and  that  if  any  appeal  lies  from  the  decision  of  the 
judge  in  exercising  his  judgment  as  to  the  appointment  such  discretion  was 
wisely  exercised  in  this  case.  i 

Present :  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Gwynne  and 
Patterson,  J  J. 

Forsythe  v.  The  Bank  of  Nova  Scotia  (In  re  The  Bank  of  Liverpool) 

—May  G,  1890.— xviii.  707. 

11.  Of  foreign  company — Manager — Possession  of  liooks  by — Re- 

fusal to  deliver  up. 

See  EVIDENCE,  48.  .      , 

12.  Wmdi}}g-^lp  Act — Joint  and  several  debtors — Insolvency — 

Distribution  of  assets — Privilege — R.  S.  G.  c.  JJ9,  s.  62. — 

Deposit  taith  bank  after  susjwnsion. 

Held,  per  Ritchie,  C.J..  and  Taschereau,  J.,  affirming  the  judgment  of  the 
Court  of  Q.  B.  for  L.  C.  (appeal  side),  Strong  and  Fournier,  JJ.,  contra,  that  a 
creditor  is  not  entitled  to  rank  for  the  full  amount  of  his  claim  upon  tlio  separate 
estates  of  insolvent  debtors  jointly  and  Heverally  liable  for  the  amount  of  the 
debt,  but  is  obliged  to  deduct  from  his  claim  the  amount  previously  received 
from  the  estates  of  the  other  parties  jointly  and  severally  liable  therefor. 

Per  Gwynne  and  PatterHon,  JJ.,  that  a  person  who  has  realized  a  portion 
of  his  debt  upon  the  insolvent  estate  as  one  of  his  co-debtors,  cannot  bo  allowed 
to  rank  upon  tlie  estate  (in  licjuidation  under  tlie  Windin'lup  Act)  of  hisother 
co-debtors  jointly  and  severally  liable  without  first  deducting  the  amount  he 
has  previously  received  from  the  estate  of  his  co-debtor.  R.  S.  C.  c.  129,  s.  62. 
The  Winding-up  Act. 

Held,  also,  affirming  the  judgment  of  the  court  below,  that  a  person  who 
makes  a  deposit  with  a  bunk  after  its  suspension,  the  deposit  coMsisting  of 
ohequRS  of  third  parties  drawn  on  and  accepted  by  the  bank  in  question,  is  not 
entitled  to  bo  paid  by  privilege  the  amount  of  such  deposit. 

Ontario  Bank  v.  Chaplin.— xx.  163. 

13.  Prenxjative — Exercise  of  local  government  by —  Provincial 

rights.  i^.,ty-\  .K'..><'» 

The  government  of  each  province  of  Canada  represents  The  Queen  in  the 
exercise  of  her  prerogative  as  to  all  matters  affecting  the  rights  of  the  province. 
The  Queen  v.  The  Bank  of  ^'ova  Scotia,  11  Can.  S.  C.  R.  1,  foUuv.-ed.  Owynne, 
J.,  dissenting. 


Winding-up — Continued. 

Under  s.  79  of  the  Bank  Act,  R.  S.  C.  c.  120,  the  note-holders  have  the 
first  Hen  on  the  assets  of  an  insolvent  bank  in  priority  to  the  crown.  Strong 
and  Taschereau,  JJ.,  dissenting.  But  see  the  present  Bank  Act,  53  V.  c.  31, 
8.  53,  passed  since  the  decision. 

Liquidators  of  The  Maritime  Bank  v.  The  Receiver-General  of  New 
Brunswick.  ,  ,       — xx.  695. 

Witness — Refusal  to  answer  questions  on  cross-examination — 
Improper  ruling — Misdirection. 

Plaintiff  (respondent),  a  teller  in  a  bank  in  New  York,  absconded  with 
funds  of  the  bank,  and  came  to  St.  John,  N.  B.,  where  he  was  arrested  by 
the  defendant  (appellant),  a  detective  residing  in  Halifax,  N.  S.,  and 
imprisoned  in  the  police  station  for  several  hours.  No  charge  having  been 
made  against  him  he  was  released.  While  plaintiff  was  a  prisoner  at  the 
police  station,  the  defendant  went  to  plaintiff's  boarding  house  and  saw  hia 
wife,  read  to  her  a  telegram  and  demanded  and  obtained  from  her  money 
she  had  in  her  possession  telling  her  tliat  it  belonged  to  the  bank,  and  that 
her  husband  was  in  custody.  In  an  action  for  assault  and  false  imprison- 
ment and  for  money  had  and  received,  the  defendant  pleaded,  inter  alia, 
that  the  money  had  been  fraudulently  stolen  by  the  plaintiff  at  the  city  of 
New  York,  from  the  bank,  and  was  not  the  money  of  the  plaintiff ;  that 
defendant  as  agent  of  the  bank,  received  the  money  to  and  for  the  use  of  the 
bank,  and  paid  it  over  to  them.  Several  witnesses  were  e.xamined,  and  the 
plaintiff  being  examined  as  a  witness  on  his  own  behalf,  did  not,  on  cross- 
examination,  answer  certain  questions,  relying,  as  he  said,  upon  his  counsel 
to  advise  him,  and  on  being  interrogated  as  to  his  belief  that  his  so  doing 
would  tend  to  criminate  him,  he  remained  silent,  and  on  being  pressed  he 
refused  to  answer  whether  he  apprehended  serious  consequences  if  he 
an'iwered  the  questions  proposed.  The  learned  judge  then  told  the  jury  that 
there  was  no  identification  of  the  money,  and  directed  tliern  that  if  they 
should  be  of  opinion  that  the  money  was  obtained  by  force  or  duress  from 
plaintiff's  wife  they  should  ttud  for  the  plaintiff. 

Held,  Henry,  J.,  dissenting,  that  the  defendant  was  entitled  to  the  oath  of 
the  party  that  he  objected  to  answer  because  he  believed  hia  answering  would 
tend  to  criminate  him. 

Power  Y.  Ellis.— vi.  1. 

2.  Right  of  two  counsel  to  cro.ss-cxamine  the  witness. 

Ste  CONTRACT,  4. 

3.  CrosH-examiniition  of  witne.ss — Contradiction. 

See  CRIMINAL  APPEAL,  4. 

Words,  Construction  of— Income. 
See  AKSESSMENT,  0. 

2.    Good  nierchantahle  timber.  _  __ 

Ste  AGREEMENT,  1. 
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Words,  Construction  of— Con«m?<«(/.  -^   . 

3.  Wilful  offence.  I-      ; 

J  See  ELECTION,  8.  '  j         1 

4.  At  owner's  risk.  *    ' 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  6. 

5.  Go  out  in  tow. 

See  INSURANCE,  MARINE,  1. 

6.  On  view.  *       , 

See  PARLIAMENT  OF  CANADA,  4. 

7.  Trader. 

;.  See  INSOLVENCY,  14. 

Workmen's  Compensation  for  Injuries  Act  (Ont),  49  V.  c  28— 

Applicable  to  the  Canada  Scuthern  Ry.  Co. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  50. 


•      > 


887 


fiiK 

m 


H 
S 

o 

a 

< 

■< 

u 
o 

a: 

s 
o 
O 

H 

a 


0. 
02 

as  52 


a,  ►^ 

o  8 

o  te 


(4 


-lo  nt; 


o 


3 


s5 

2^ 


«,-; 


»3 


...ii    -i.'.'-     -'il^ 


i 


■Ji 

3   S 

>    > 


a 
C 


-2 
£ 


i2 

> 


"2 

> 


© 


3^2 


•J<        M 


00 


o 


^2o 


■  -^ 

U  %A 


cs 

•r 

'■*' «?  Ilk 


55 


^      c<r      -^      -- 


7^ 

Oh 

im'" 


O  "t<  re  o 


?s5 

I— I 


§0 

pi  pi 


pi 

73 


I-- 

5 
d 


pi 
d 

ift        00 


U 


ai 
d 


•^Pi 


U     O 


m 


f  «  e<5  15  t^ 

»»<  rH  ir;  so  IN 

I-       I<1  O 

Eiitfpi;i;i 
ddddd 

M  72  72  73  02 

1.-5 «  i^  ta  m 


mo 

pi  pi 
dd 

72  M 

O  -JO 


o 


eg 

1 

d 


I  ^ 

I         I 


73 


a 
o 

o 

I 

a 

J3 


a 

a 
o 


i> 


£  ^e    £.5 


g 
< 


B      a 

^  (2 


a 
£ 

i 

^* 


888 


I 

1 
(J 

I 


o 


2 


«-; 


03 


H 

i 

t-) 

~    7! 

•y) 

«s      ^ 

but 
refu 

g  1  =* 

a^  li 

>  •"  > 

cS        (* 

li          4.' 

1^        1^ 

u 


-s-i 


l-s 


"-3  »: 


5  S 

< 


1  41 

•  ^  i  "^ 

3    £)  g    C    3 

-  ;^  u  >  > 

=  c3  ■£  rt  rt 


i   S   S   i  *   1) 
X    X    X   «    «  ^ 


-5!lJ 


cS 


1/       01  ii  a  i  3)  " 

^  U    F-    ^    U    ^  X 

"eS       '3  "^  "rt  "s  's  _L 

I  HI     HI  H-  *" "  H«*^ 
'  S"  _  c3  es  5*5"  c«  c 

>E>>>>>> 

eJtn  c3  «  cj  cj  03  c4 

^  »t"    i)    i    i    IJ    i    i* 


•73 


a. 


> 


.-I         in 


^ 
o 


3  1-1  2  r- 1 


Ih 


&< 
■< 


cZ 


U3 


1-5 


^d^ 

H.^; 
^'^■•J 


OC  1—1    , 

5  it 


"2  c. 

do 
ajx 


cori      3; 

do    o 


d    dd 


;??^J 


dd 

X»3 


cc  L*  ri 

-^  T-5  -r 

pisiM 
ddd 

CCKOJ 


Ci-i 
_    1-  t-x 

tic    .    .     . 

c^dd 

O  W  l^ 


o 

in 


o 


o 

w 


I 


T-H  ^  J 


"     ^     ^^ 


K  -^  N  r:  -f  t- 

irt  -r  —  «r  re  w 
T     I-  in  t~  t- 

BdtfainiK.SP 
ddddd  . 

■<r  «  -^  -^  t"  O! 


15 
si 

J  a 
« <« 

oo 


1 


c.S 

=  13 

>   r 

|i 

|1 


c 

it 

c 


c 


c 


>5    .^ 


«l^£ 


3 


O 

& 

s 

be 

*!; 

B 
B 

o 

Ifcg 
9  S  iJ 

ti  a  a. 

Smi— I 


3 

s 
P3 


s 
s 

c 


o 


s 

B 


B 
Ph 


S  S  c] 

>  >  6  * 


3  -w   S_ 


a 

05      CQ     ,.3? 


O 


*•-  a 
rt  ■■■-«'■ 


2  >• 

B  -^^ 


ce  be 

CO 


889 


S 

P5 


I 

1 


^1 


01 


3  ■"   S  S 

2S 


-C' 


E. 


iji-a    ij 


c«  - 


1>   0)   v  « 

>  >  >  > 

c3   ^   ^   c3 


=4 

^       1 


4i  S 

0,  Q. 

a  * 

p  o 


i-2 


d  c3 


53    11 


V 

h4 


a;  £> 
>  > 


:s£ 

O    3 

_  -fcj  ^  -1^ 

—  d  c4  " 
b   u   o 

U      Q      ^      ^      ^ 

a;  E  >  >  > 

>-JS  c!  cS  :« 
*«  i  c   t 


6p, 


If 
.2  £ 


11 


S  c 

**  ri  1) 


eg  d 

t  e  3j 

a  >  > 

«  «  ® 


a 


M 

w 

PM 


o 

>■ 


as 
O 

a. 

(4 


3 


05 


1-3 

05 


^'CJ 


ci  rf  -»■  t  "*  S  5e" 
O    ■  '£  '••  '••  O  ~ 

5-    .  N  s  ^s■  O^ 

■<  ?  O  C5 :5  <!  ►-^ 
e<5      XX.  I'.m 


?? 


Mm 


1-3 


"»•   ^  ^ 


'     i>i  t-  M  t- 

odd  o^'^o 

w  a: !»  K  vf  ^  t: 

©  CO  rH  -r  'I-  t;  w 
_ 


"If 
lO  t- 


f^        -11     L 


Hi 

v4 


oS. 

<i^^ 


Sted 


2    S-^ 


hi 


osai 
dd 


d 


a: 


si 
d 


N  t^        ^  rl  t^  t^ 

"T  J      irs  -r  -f  » 


$13 
pi  si 
do 

1-1  c: 


.^Piai 

•^ddd 
o  •   •  • 


d 


PS 

d 


so  .-I 


Ph      Pli,^ 

d    dQ 

cd    wd 


I.  -Si 


C  3 


5 


■^A 


33 


^ 

« 


0) 

8 
"3 


o 

% 

c 


I. . 


"J  > 


0) 

s 


3-^ 


I1 


•E      * 

o    m 


s 


>        tn        J  S.  c« 

S3       s  -5  >'      *^ 


SB*^ 


^J    ^    ^ 


•a  a 


4'     . 


=^  a 


i: 


.-  S.S.S 

3  S  B  hi 

erg  3  3 


C9 


B 

O 


I      S 


iS 

a>  B 

>■  >■ 

O  5 


890 


s 
s 


Q 
Z 
W 


«s 

■J 

i 

1 

s 
2 

1 

*                            V 

1 

i 

1 

1 

.     •"       '    . 

8* 

■g 

c 

s 

h 

.?r 

^     .2 

..  1 

11  1 

111"? 

:i 

1     1 

1-^.  " 

1 

5   3        3 

-     1^ 

•s-2    -§ 

£ 

£ii     £ 

Ei£c2i 

^ 

2     §.5 

£2    ^ 

£ 

1 

-3     8S 

2,     0  a 

ri «— '          " 

S  ?4  ?! 

1 

a.S     a 

a  i 

7' 

cS  c!     ,   cS 

£    £    5    U         £ 

3  s)  s  £  a>       S 

c  >  >  >  >     c 

p  1 

rt         3 
£     a  £ 

g    5)    £          V 

a  c« 
|3 

'  .5 

>  >  E  >       » 

» >     c 

>      C  t; 

c  >  >      > 

eS  > 

JJ^J  1 

SJJJJ  ^ 

IJ    1 

1    S> 

SIJJ  ^ 

J 

s          ?? 

i 

i  s 

^^     1-t 

i-s                  ^ 

^          ^ 

^•g  ^ 

rH         rH 

irS 

d 
S 

i4            h4 

rH         rH 

Ph 

■  •. 

*" 

r- 

o     in 

*«. 

z; 

i    ^^i 

«                  3 

i?3i 

S       i' 

1^1 

rH 

H 

i2  ^i^ 

./ 1^                    .  o 

.-"      .-M 

l—t  "      r- 

<    .o     5 

Ph 

3  2                  2SJ 

g 

=:h4     id5-h4 

f^    g    « i:j 

V  =->4  r-^'  -i-^       A 

^ 

-g    ^J^^r= 

'^3      C!      C<S 

c!<:5-?^-^3    ^ 

o 

-»<        '  " 

-f                    rH           O  -^  ~ 

W         rH  ri 

o 

^          «ac  =; 

*— i                F-i         rH  1—1 

rH          rH  ri 

5C  t^      r- 

eO  rH          rH 

rH               00 

rH 

~'^'         M  rH  f-^  -I-  -K 
f        1.^         T         -J 

2; 

t^  n      c-i 

o     -i-  CO      ira 

l" 

is 

pi     ti:isi:^ 

p^    pjpipisis; 

pf    p:pi 

tiPi    pi 

pi    pi  pi    p^ 

Pi 

d    i^ddd 

d    ddddd 

d    dd 

i^d    d 

d    dd    d 

d 

tf^ 

72      C  -X  X  7J 

02      K  X  72  T:  72 

ai      7272 

d72"      72 

72'      7J  72       72 

73 

o      ,-• ;;  X  00 

ri      ^  :;  IS  o  -f 

M      c^  r5 

.^•x      •^ 

■*      t-.t^       O 

ti 

r-     /: 

I-H         rH  rH         rH  rH 

r-         rH  rH 

72 

1-* 

_ 

i 

s              . 
.2*           u 

6 

1 

1    1^- 

■^ 

S     --^ 

>, 

JB 

d 

^      1 

6      1 

1   « 

>•     ^  a      >Ph 

0   '^is>. 

.2     J  J 
1     <t 

S    si" 
f    so 

is  =3 

PHhH           X 

U    i 

*             .CO 

1    4 

> 

a 
& 

[If   ^£===  = 

a     o  -J  a  0  • 

^      rt"13 

1  H 

11  = 

i-i3h 

Pion  V.  The  N<j 

Pontiac  v.  Rase 
Princt!  V.  Gagn 
Quebec,  The  Ci 

< 
a 

891  ' 


2     £ 


5 

D 


-s 


a. 


c4   c« 


c  i 


|S|    |S3    111 


t,    O    3  B    3J    1)  _ 


£ 


< 


"rt 

2 

-^i 

X 

i'E 

1 

1 

1 

i- 

s 

Sg-- 

D 

3 

3  -« 

«  £  3 

**m 

4-1 

s-o<S 

t 

i 

c 

0 

■4^ 

^tJi 

"a 

i 

1 

ted, 

(it  OI 

peal 

* 

1— * 

^ 

a 

•. 

a  s  ^ 

. 

CS 

tr! 

rt 

£  B  ga« 

i 

■S 

ii 

0 

t£ 

*\f 

^?r,3 

o 

£) 

o 

s 

t- 

ail) 

i> 

> 

> 

> 

> 

>  =5  > 

-B     -i 


•   S   S  cj  cS 
^    S    £   1^    S 


^  ^  % 


•5 

S 
5 


Q 

Oh 


o 

N 


H  ^ 


CO 


J2 


in 


i^n 


00 


SI/ 


*-5 


c 


S!5 

^ 

IS,-, 

=? 

00 1~ 

rr- 

..S 

t?§§s 

c1 

(^  .-ec 

oo'-*<« 

O  t^ 

adH§ 

^ 

H^^'p^ 

iH 

^^^!5 

^■:^^ 

-<l-j 

t^O       1-1 

f-f 

o 

t^ 

^       "  «.  'J 

-r  W  ... 


2J    .  <  .V,  Ti    . 

3:  H-l  ^  o  2  M 


IN 


IS 


SiH  in  (M      i^  1—1 1- 
Q  M       l.S        I- 


pitfpjps    pspstf    P5    Ph 
dddd    000    d    d 


o      ®      ri 

53     -t" 


pipStfpi    .to   P5P5 


o    o    0000 

CO      o 


cowajM 

00  t-co  c; 


O 

EC 


00 


C5 


2?      cc  V-  J5 1-      -r      a  i^  oc 

?)      i~  -r  CO  o      o  o  Sa 


P5 
d 
to 


s 

'E 

1 

>■  »    . 

S.I"  » 

"   S   »   3 

a 


o 
O 
bo 


^       ^ 


B 


^ 


•  c  s  =« 
S  3  * 


PS 
.2 

cS 

B 


s 


(^ 


hSoj    h    ^ 


(» 


'i 

8 

2 

tt  > 

^» 
o  2 

c 
U 


PS 


s 
O 


B 
1 


o 
O 


o 
H 


.—  a! 

B   E 


o 
O 

ie 

a 


'.3      I  I  I  is 


09 

13 


J3 


COM 


§ 


2d 
-go 

«  . 


B 
se 

o 
H 

x> 
.a 
H 


o 
1-5 


72 


892 


S 


R 

I 


> 


(•      t      J    .      .    '_      r     !    / 


1 


> 
1) 


1  ij 


S    — — 

e8        rt  « 


1 


£         ^        ^  jS 


> 


>   > 


13       'C 
»         0- 


5e    sfi 


1"        «3       O        i-H 
■^        is       C5        »>" 


C5 
I- 


»iS 


*M>,  -^  t^ 


Eh' 
h4 


C5 

o 


i4 


■-.  ^   =^ 


S     SHhI 


«i5cq 


12 


z^-  .si 

^      m 


IS 


t  "»■ 


**«        Tl        f-'        iS 


•r  ^  fi 
t-  J'* 

.  - '    . 


do 

MM 


5        ^ 

M     P5 


tf   tf 


3    §^ 

3S     M 


O     O 

5^1        1-1 


o    o    o    o    o    o 


CO       !» 
IN       <M 


33      K 

S5         O 


03 


«    t> 


is 
t.  > 


i 

a 

JS 

o 
X,    •^' 

J3 
C      O 


a 

V 

H 

>, 

c 

i 


•a 

c 


o 
O 
o 


c 


:« 

> 


e 

u 

a 

b 
0 

O 

0; 


01 


^ 


3 

o 

PS 


03 


o 


60 

a. 


.'  '    u 


'■  I 


893 


APPENDIX  B. 

Articles  or  the  Codes  Discussed  and  Referred  to. 


Code,  Civil,  of  Lower  Canada.  : 

See  Action  7,  Art.  2262. 

8,  Arts.  1056,  2188,  2261,  2262,  2267. 
Agreement  7,  Arts.  1966,  1969,  1970.  •      h      - 

Banks  and  Banking  4,  Art.  1143.  ;       -     ?; 

"  18,  Arts.  1031, 1981.  -■     '•       '     ■- 

25,  Arts.  14,  1970,  1973,  1975.  ''■• 

Builder's  Privilege,  Arts.  1695,  2018,  2103. 
Community,  Arts.  1760,  1265,  774. 

Contract  1,  Arts.  }067,  1073,  1544.         ..  ,       "  "" 

"      26,  Arts.  2260,  2261,  914.  "      " 

"      48,  Art.  2202.  '         - 

Crown  27,  Arts.  2188,  2211,  2262,  2267.  ■      -  - ,:, 

"        28,  Art.  992. 
Damages  40,  Arts.  1065,  1073,  1077,  1840,  1841.  •  -   "'     > 

40,  Art.  1056.  _  -■.:  "..^ 

47,  Art.  1056.      i-L.'^.'':^"         .-V-.         .' 
49,  Art.  1054.  ~.  .  .  v 

57,  Arts.  1053,  1054,  1727.       -     J:.      '  i^^  £3 

Deed  3,  Art.  970.                                          *-     ^:  v^  ^^     s__.  j. 

Domicile  2,  Arts.  6,  63,  65,  79,  80,  81,  83,  1260.  ^  .      "    ' 

Donation,  Arts.  803,  1034.  "  v,     v  '■ 

2,  Arts.  806,  1592.    -      .j      •^     2;      -  'J     ;• ;. 
Evidence  53,  Arts  14,  1234. 

Execution  3,  Arts.  595,  599.  ^; 

Executors  10,  Arts.  282,  285,  917.  '  i! 

11,  Art.  1711.  1  r 
Fraudulent  Preference  6,  Art.  1953. 

9,  Arts.  1039,  1040, 1082.  ,.  '     ' 

Husband  and  Wife  5,  Art.  1301.                          -  .■  t 

Hypotheque  4,  Art.  2075.  "  '         .?• 

Insolvency  1,    Arts.  993,  1033,  1035,  1040,  1981,  1982.  -'    i 

27,  Arts.  1970,  1981.  ^  -         ; 

"            30,  Art.  2023.                        ■  S  ^-     ;  k 

30,  32,  Arts.  1975,  1034,  1035,  1169.  '^  *     \S      ■ 

Insurance  Fire  8,    Art.  2482.  y-  i  '    -  :     ' 

Life  10,  Art.  153.                               •  ,^  '•?    ^|     > 

"     16,  Arts.  2487,  2488,  2585.  |  "5     |i     . 

"          Marine  19,  Arts.  2538, 2541,  2544.  '    ' 

24,  Art.  2184.  \ 


I  '' 


894 
Code,  Civil,  of  Lower  Canadii— Continued.    ^  ../."■  ci^-M  :-.voJ 

See  Judgment   11,  Art.  1241.  '    '  '  '       ' 

Judicial  Avowal,  Art.  1243.  i'    ■  i 

Jurisdiction  85,  Art.  1624.  -  ,  •  i  -i  -      >        i 

Land,  Arts.  2188,  22(U,  2267. 
Landlord  and  Tenant  4,  Arts.  1054,  1627,  1620. 
6,  Arte.  1053,  1027,  lo2'J. 
Lease  13,  Arts.  1612,  1614,  1618. 
Litigious  Ri;^ht9,  Arts.  1532,  1583,  1584. 
Malicious  Prosecution,  Arts,  2262,  2267.      ■      '  ' 
Negligence  31,  Arts.  17,  (ss.  24,  1053,  1055,  1071 
Opposition,  Arts.  1379,  2191. 

Partnership  13,  Art.  1867.  '•'•■   "'  ^ 

Petition  of  Eight  3,  Arts.  2211,  2251,  2206. 
Pledge  2,  Art.  1970. 

5,  Arts.  419,  1977,  2015,  2094. 
Practice  14,  Arts.  485,  989,  990,  1583,  2187,  2216,  2243,  2265. 
Prescription  1,  Art.  2250. 

19,  Art.  2262.  ^         '.     ' 

20,  Arts.  1056,  2188,  2261,  2262,  2267.  '   ' 
Pro-tutor,  Art.  290  et  seq. 
Railways  55,  Arts.  1973,  1990,  1998,  2009,  2017. 
Railways  and  Railway  Companies  69,  Arts.  1053,  1675.  '' 
Riparian  Proprietors  4,  Arts.  503,  549,  2193. 
Sale  of  Goods  6,  Art.  1235. 

"      22,  Arts.  1063,  1064,  1235,  1474,  1710,  1802. 
Lands  2,  Arts.  1022,  1067,  1536,  1537,  1538,  1560,  1478. 
"       33,  Arts.  1501,  1502. 
Servitude,  Arts.  557,  558.  ''  '        • 

Sheriff  10,  Art.  2091.  .(     ...  ... 

Subro:ation,  Art.  1155,  s.  2.  '    ^' 

Succession  1,  Arts.  646,  ()50. 

Transaction,  Arts.  1918,  1920.  "  •• 

Trusts  and  Trustees  9,  Arts.  1755,  2268.  ■ 

18,  Arts.  297,  2!)8,  299. 
"  "  20,  Arts.  931,  938, 939,  1047,  1048. 

Tutor  and  Minor  1,  Arts.  2213,  22.53. 
"  "         3,  Arts.  269, 945.  *'>    ' 

"  "         8,  Arts.  297, 298.  «■  '  ■'"'^    '-   '   '*'-'    " 

Vend  or  and  I  urchaser  2,  Arts.  1510,  1617,  1518. 
Will  8,  Art.  8H9. 
"    tt,  Art.  972. 
"    10,  Art.  226M. 
"    21.  Art.  1484. 

Code,  Municipal,  Lower  Canada. 

AsBeBsment  and  Taxes  12,  Art.  712 
•'  "       18.  Art.  712. 

CorporatioHB  88,  Art.  9H2.  ' 


Code,  Municipal,  Lower  Canadsi—Contimied.  ,.;   • 

See  Corporations,  37,  Arts.  100,  461,  703.  , 

Prohibition  I,  Arts.  716,  74G.  ;    , 

Code  of  Procedure,  Lower  Canada. 

See  Action  8,  Arts.  431,  433.  ,  ,,  ..  j       ,■ 

Arbitration  and  Award  15,  Art.  222. 
24  Art.  134C. 
Assignment  6,  Arts.  13,  19.  - ,      ,  ,       . 

Builder's  Privilege  Arts.  333  e<  «e(7.      ./    ,       .       .     ■ 
Capias,  Art.  7'J8.  ,^     .,      ,    •      ,, 

Contract  10,  Arts.  345,  346.  ..  ,  ..      .., 

12,  A  ts.  228,  229.  ■, ,., ,      ,  ,     . 

17,  Artr    228,  229.  ■  ■■       ..  •  ;    ,  f 

Cc-porP*"         ■  ,  Arts.  997  e<  «eg,  ,    ,  ,      v 

Dam-   ,         .    Art.  120.     ,  .      ,  ,    , 

Divorce,  Art.  14.  ,         , 

Elections  28,  Art.  57. 

Fraudulent  Preference  6,  Arts.  798,  819,  821,  1050,  1953. 
Jurisdiction  35,  Art.  1120. 
"  71,  Art.  1110. 

"  83,  Arts.  856,  887.  ,  •• 

"  104,  Art.  439.  > 

106,  Arts.  1178,  1178a. 
Lease,  Art.  19.  .  ' ' 

Notice  8,  Gen.  Provns,  Ist  pt.  a.  22.  :   i 

Opposition,  Art.  632. 

2,  Arts.  483,484,  505.         i  •       .  , , 
Petition  of  Right  3,  Arts.  416,  473. 
Practice    3,  Art.  47('». 
10,  Art.  451. 

14,  Arts.  154,510.  ,-,       , 

34,  Arts.  887,  888.  ... 

Prohibition  5,  Arts.  1023,  1031.       i      .         .    V 
Sheriff,      Arts,  581,  638. 

7,  Arts.  688,  691,  694,  760. 
"      10,  Art.  632.  -^    .'     ,,,     ,        , 

Solicitor  and  Client  4,  Art.  753. 
Substitution  3,  Art.  164.  ^ 

Trusts  and  Trustesa  16,  Art.  ly,  ^    .    ,      ,,     .,  . 

Will  21,  Art.  920. 
"    26,  Art.  711.  . 
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APPENDIX  C. 

Cases  Approved,  ]jistini;uisheu,  Followed,  Overruled,  or  Referred  to. 


Aetna  Insurance  Co.  y.  Brodie,  5  Can.  S.  C.  R.  1.    Followed. 
See  hVlDENCE,o3.  . 

PRACTICE,  21. 

Allan  Y.  Pratt,  13  App.  Cas.  780.     Referred  to. 
See  JURISDICTION,  5G. 

Alport,  Howell  y.,  12  U.  C.  C.  P.  375.    Overruled.     ' 
See  STOPPAGE  IN  TRANSITU. 

Anderson,  Fisher  y.  4  Can.  S.  C.  R.  406.    Followed. 
See  WILL,  20. 

Attorney-General  v.  Contois,  25  Grant,  316.    Referred  to. 
.SV<;  PETITION  OF  RIGHT,  18. 

Ball  Y.  McCaffrey,  20  Can.  S.  C.  R.  317.     Approved  and  fallowed. 
See  REVKNDICATION,  3. 

Ballagh  y.  The  Royal  Mutual  Fire  Insurance  Co.,  5  Ont.  App.  R.  87. 
Approved. 
See  INSURANCE,  FIRE,  5. 

Bank  of  Montreal,  Sweeny  v.,  12  App.  Cas.  617.     Followed. 
See  TRUSTS  AND  TRUSTEES,  14,  18,  23. 

Bank  of  Toronto,  Lamb  y.  ,  12  App.  Cas.  575.     Distinguished. 
See  LKGISL.VTURE,  18. 

Bank  of  Nova  Scotia,  Queen  v.,  11  Can.  S.  C.  R.  1.     Followed. 
.StY  CROWN,  21,  31. 

Banque  Jacques  Cartier  v.  La  Banque  d'Epargne,  13  App.  Cas.  118. 

Followed. 

See  FOIUJERY,  3. 

Banque  d'Epargne,  Banque  Jacques  Cartier,  v.,  13  App.  Cas.  118.    Fol< 

loWL'd. 

See  FORGERY,  3. 

Bank  of  Montreal,  Sweeny  y.,  12  Can.  S.  C.  B.  UGl,  13  App.  Cas.  617. 
Referred  to  and  followed, 
.sv,-  TRUSTS  AND  THURTEES,   14,  18,  23. 

Barton  v.  London  &  North  West  Ry.  Co.,  6  L.  T.  Rep  70.    Followed, 
See  FORGERY,  8. 

Bernardin  v.  North  DulTerin,  19  Can.  R.  C.  R.  581.     DistinKuished. 
.s.v  Ml  NKTPAL  CORPORATION,  28. 

Berthier  Election  Case,  '.)  Can.  S.  C.  R.  103.    Followed. 
iV*  ELECTIONS,  44. 
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Boale  Y.  Dickson,  13  U.  C.  C.  P,  337.     Approved. 
See  STREAMS. 

Blaikie,  Grindley,  v.  10  N.  S.  R.  27.     Approved  and  followed. 
.sVv  REGISTRATION,  8. 

Bouchard,  Couture,  v.  21  Can.  S.  C.  R.  281.     Followed. 
See  JURISDICTION,  111. 

Black,  Wheeler,  v.  14  Can,  S.  C.  R.  242.     Referred  to. 

.St'f  JURISDICTION,  87.  •       ■    ,t 

Briseboid  y.  The  Queen,  I'j  Can.  S.  C.  R.  421.     Referred  to. 

Sec  CRIMINAL  APPEAL,  13. 

Bristol  &  Exeter  Ry.  Co.  y.  Collins.  7  H.  L.  Cases  104.     Followed. 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

Bpodie,  Aetna  Insurance  Co.  v.  5  Can.  S.  C.  R.  1.     Followed. 
See  EVIDENCE,  53.  - 

PRACTICE,  '21. 

Brown  y   Pinsonneault,  3  Can.  S.  C.  H.  102.     Overruled. 
See  ASSIGNMENT,  6. 

Brown  y.  Pinsonneault,  3  Can.  S.  C.  R.  102.     Distinguished. 
See  TRUSTS  AND  TRUSTEES,  V,. 

Brown  y.  The  Toronto  &  Nipissing  Ry.  Co.,  2()  U.  C.  C.  P.  200.     Over- 
ruled. 
See  RAILWAYS  AND  RAILWAY  COJIPANIES,  21). 

Burland  v.  MofYatt.  11  Can.  S.  C.  R.  7t).     Distinguished. 
.SV>' TRUSTS  AND  TRUSTEES,  1.-). 

Burland  y.  MofTatt,  11  Can.  s.  C.  11.  7(>.     Overruled. 
.S.'t' ASSIGNMENT,  (5. 

Carson,  Kielley,  y.  4  Moo.  P.  C.  C.  G3.     Commented  on  and  followed. 
See  L1:GISLATURE,  'J. 

Cogewell,  O'Brien,  y.  17  Can.  S.  C.  R.  420.     Followed. 
.St.'  ASSESSMENT  AND  TAXES,  24. 

Collins,  Bristol  &  Exeter  Ry.  Co.  y  7  II.  L.  Caa.  194.     Followed. 

s,e  HAILWAVS  AND  IIAILWAY  COMPANIES,  43. 
Commercial  Bank  y.  Wilson,  3  E.  iV  A.  Rep.  257.    DisousMed. 

See  CHATTEL  MORTGAGE,  18. 

Confederation  Life  Ass.  v.  O'DonneU.  10  Can.  S.  C.  R.  92;  13  Can.  8.  C- 

R.  218.     Adhered  to. 

,Se.- INSURANCE,  LIFE,  7. 

Contois,  Attorney  General  y.  2.">  (ir.  ;U().     Referred  to. 

s.e  lM;n  riON  of  lU(iHT.  IH. 

Corbett,  Providence  Washington  Ins.  Co.  i>  Can.  9. 0.  R.  356.    Approved. 
See  INSURANCE,  MARINE,  U\. 

Corporation  of  Quebec  y.  Leaycraft,  7  (}.  L.  R.  50.    Digtinguished. 
See  ASSESSMENT  AND  TAXES,  12. 

CA8,  nut.— 57 


898 

Appendix  C — Continued. 

Corporation  of  Yarmouth  y.  Simmons,  L.  E.  10  Ch.  D.  518.    Followed. 
See  ACCRETION,  1. 

County  of  Yerchcres  y.  Yillage  of  Yarennes,  19  Can.  8.  C.  R.  365.    Fol- 
lowed. 
See  JURISDICTION,  93,  98.  .     ,. , 

Couture  v.  Bouchard,  21  Can.  S.  C.  R.  281.    Followed. 
Sec  JURISDICTION,  111. 

Cushing  Y.  Dupuy,  5  App.  Cas.  409.     Followed. 
See  JURISDICTION,  82. 

Crysler,  McKay,  y.,  3  Can.  S.  C.  R.  436.    Followed. 

Nt-e  ASSESSMENT  AND  TAXES,  24. 

Dawson,  McDonald,  y„  11  Q.  L.  R.  181.    Followed. 

See  PRESCRIPTION,  22.  .     . 

Desilets,  Gingras  v.,  Dig.  "Damatjes"  23,    Followed. 
See  APPEAL,  53. 
DAMAGES.  57. 
JURISDICTION.  75. 

Desbarres,  Doe  D.  y.  White,  1  Kerr,  N.  B.  595.     Approved. 
See  LIMITATIONS,  9. 

Desmarteau,  Hurtubise,  19  Can.  S.  C.  R.  562.    Followed. 
See  JURISDICTION,  106. 

Dickson,  Boale  y.,  13  U.  C.  C.  P.  337.    Approved. 

.Vtfc  STREAMS.  .-     ,.■ 

Doyle  Y.  Falconer,  L.  R.  1  P.  C.  328.    Commenced  on  and  followed. 
See  LEGISLATURE,  9. 

Dupuy,  Cushing  v.,  5  App.  Cas.  409.     Followed. 
See  JURISDICTION,  82, 

Eureka  Woollen  Mills  Co.  y.  Mobs,  11  Can.  S.  C.  R.  91,    Distinguished. 

See  JURISDICTION,  03. 
Falconer,  Doyle  y.,  L.  U.  1.  P.  C.  328.    Commented  on  and  followed. 

See  LEGISLATURE,  9. 

Fauteux,  Montreal  Loan  &  Mortgage  Co.,  3  Can.  S.  C.  R.  411.   Followed. 
See  PRACTICE,  10. 

Fisher  y.  Anderson,  4  Can.  8.  C.  R.-40fi.     Followed. 

See  WILL,  20.  5-,^ri 

Faderman,  R.  y.,  D.  C  C.  572.    Approved. 

See  CRIMINAL  APPEAL,  6.  -  .,  ,;i. (■..•* 

Gilbert  v.  Oilman,  16  Can.  8.  C.  R.  189.    Ai)proved.      ■' 

See  JURISDICTION,  87.  -iH 

Gilbert  v.  Oilman,  16  Can.  B.  C.  R.  189.    Followed. 

See  JURISDICTION,  92.  *J 

Gillespie,  Merchants'  Bank  of  Halifax  v.,  10  Can.  M.  G.  R.  812.    Distin- 
guislied. 

See  WINDING-UP,  9. 
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Oilman,  Gilbert  v.,  IC  Can.  S.  C.  E.     Approved.         c;    >     i-  .: 
See  JURISDICTION,  87.  ' 

Gilman,  Gilbert  v.,  KJ  Can.  S.  C.  R.  189.     Followed.  •. 

.S'ee  JURISDICTION,  U2. 

Gilmour,  Whishaw  v.,  15  L.  C.  R.  177.     Approved. 

See  PRESCRIPTION,  1.  ■    •■ 

Gingras  y.  Desilets,  Di-,'.  "  Damages,"  23.    Followed. 

Sea  APPEAL,  53. 

DAMAGES,  57.  ,  ' 

JURISDICTION,  75.  .  ,. 

Graham  y.  Smith,  27  U.  C.  C.  P.  1.    Overruled. 

See  STOPPAGE  IN  TRANSITU,  1.        ..     ;' 
Grand  Trunk  Ry.  Co.  y.  Rosenberger,  !l  Can.  S.  C.  R.  311.    Followed. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  (Ki. 
Grand  Trunk  Ry.  Co.,  Yogel  v.,  II  Can.  S.  C.  R.  (512.    Distinguished. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

Grindley  y.  Blaikie,  11)  N.  S.  Reports  27.     Approved  and  followed. 
See  REGISTR.-VTION,  8. 

Halter,  Molson's  Bank  y.,  18  Can.  S.  G.  R,  88.     Followed. 
See  ASSIGNMENT,  21,  21. 

Hannon,  McLean,  y.,  3  Can.  S.  C.  R.  70(5.    Followed, 
See  SHERIFF,  12. 

Hart,  Joyce  y.,  1  Can.  S,  C.  R.  321.    Overruled. 

See  JURISDICTION,  5(5. 
Hodge  Y.  The  Queen,  ".»  App.  Cas.  117.     Followed. 

See  LKGISLATURE.  13. 
HoYey  Y.  Whiting,  M  Can.  S.  C.  R.  515.    Followed. 

See  CIIAITEL  MORTGAGE,  12. 

HowuU  Y.  Alport,  12  U.  C.  C.  V.  375.    Overruled. 
See  STOPPAGE  IN  TRANSITU,  1. 

Hurtubtse  y.  Desmarteau,  HI  Can.  S.  C.  R.  5(52.    Followed. 
See  JIUIISDICTION,  10(5. 

Jones  V.  The  Queen,  7  Can.  B.  C.  R.  570     Followed. 

S«  CONTRACT,  38.  .  ,io'  -'     -     .    ,  1 

Joyce  Y.  Hart,  1  ('an.  S.  C.  R.  321.    Overruled. 

S.v.lUlUSDICTION,5(5. 

Keilley  v.  Carson,  4  Moo.  P.  CO.  liS.    Commented  on  and  followed. 
See  LEGISLATURE,  i). 

King's  Co.  (N.  8.)  Election  Case,  10  Can.  B.  G.  U.  53U.    Followed. 
See   ELECTION,  12. 

Lacombe,  Queen  y.,  13  L.  C.  Jur.  269.    Overruled. 
See  CRIMINAL  APPEAL,  13. 

Langloll,  Yalin  v.,  3  Can.  H.  C.  R.  1 ;  5  App.  Caa.  116.     Followed. 
See  PARLIAMENT  OF  CANADA,  8. 
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Lamb  v.  Bank  of  Toronto,  12  App.  Cases,  575.     Di8tin<^ui8hed. 
See  LEGISLATURE,  18. 

'Leaycraft,  Corporation  of  Quebec  y  ,  7  Q.  L.  R.  56.    Distinguished. 
See  ASSESSMENT  AND  TAXES,  12. 

Leclaire,  McFarlane  v.,  15  Moo.  P.  C.  C.  181.     Referred  to. 

See  JURISDICTION,  30.  ^  ''' 

Levi  Y.  Reed,  0  Can.  S.  C.  R.  482.    Followed. 

See  APPEAL,  53.  ^  ' 

JURISDICTION,  75.       '"—  "' 

LeYi  Y.  Reed,  (5  Can.  S.  C.  R.  182.    Approved.  '  rn^eic.Vi 

Sec  DAMAGES,  23,  57. 
Levi  Y.  Reed,  0  Can.  S.  C.  R.  482.     Overruled.  '"""'^ 


•  (.-•,  i     f  • 


See  JURISDICTION,  5(). 

Lionais  y.  Molson's  Bank,  10  Can.  S.  C.  R.  526.    Followed. 

Se,'  PRACTICE,  10. 

London  &  North-West  Ry.  Co.,  Barton  y.,  6  L.  T.  Rep.  70.     Followed.  ■ 
.See  FORGERY,  3. 

Maguire  y.  Scott,  7  L.  C.  R.  451.    Dislinsuished.'  '^"'^  "*  ■^"*'** 
See  PARTNERSHIP,  13.  '   "' 

McArthur,  Stephens  v.  lit  Can.  S.  C.  R.  41(5.     Followed.    *"*''* 
.SVt' ASSIGN. MEN T,  24. 

McCall  Y.  Wolfe,  13  Can.  S.  C.  R.  130.     Distinguished.         '"^'^ 
See  CHATTEL  MORTGAGE,  12. 

McCall  Y.  Wolfe,  13  Can.  S.  C.  R.  130.    Approved  and  distinguished. 
See  CORPORATIONS,  30. 

McCaffrey,  Ball  y.  20  Can.  8.  C.  R.  317.     Approved  and  followed. 

See  REVENDICATION,  3. 
McCaffrey,  Ball,  y.  20  Can.  S.  C.  R.  317.     Approved  and  followed. 

,s,v  REVENDICATION,  3. 

McDonald  y.  Dawson,  11  Q,  L..R.  181.     Followed. 

See  PRESCRIPTION,  22.  ^  .i\r,w»'/i.U    y  t^M\f\  0 

McFarlane  y.  Leclaire,  15  Moo.  P.  CC.  181.     Referred  to. 

,See,li:UISl)lCTI0N,3t).  '*    ' 

McOreevy  y.  The  Queen,  14  Can.  S.  C.  R.  735.     Followed. 

See  APPEAL,  20. 
McKay  y.  Crysler,  3  Can.  S.  C.  R.  43G.    Followed.         o 'jJimO 

See  ASSESSMENT  AND  TAXES,  24. 

McLean  y.  Hannon,  3  Cftn.  S.  C.  R.  706.    Followed.  "*  ^ 

•SVc  .SHERIFF,  lU. 

McManamy,  Sherbrooke  y.  18  Can.  9.  C.  H.  5i)4.     Followed. 
,S,v.H!UISl)ICTI0N,!»3. 

Megantlc  Election  Case,  8  Can.  8.  C.  R.  169.    Discussed.  '"*** 
See  ELECTION,  80. 
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Merchants  Bank  of  Halifax  v.  Gillespie,  10  Can.  S.  C.  R.  312.    Distin- 
guished. 
See  WINDING-UP,  9. 

MofTatt,  Burland  y.  11  Can.  S.  C.  R.  76.    Distinguislied. 
See  TRUSTS  A.ND  TRUSTEES,  15. 

Moffatt,  Burland  Y.  11  Can  S.  C.  R.  76.    Overruled. 
See  ASSIGNMENT,  6. 

Holson's  Bank  y.  Halter,  18  Can.  S.  C.  R.  S8.    Approved  and  followed. 
See  ASSIGNMENT,  21,  24. 

Molson's  Bank,  Lionais  y.  10  Can.  S.  C.  R.  52G.    Followed. 
See  PRACTICE,  10. 

Honk  Election  Case,  Hodgina  Election  Cases  725.    Approved. 
See  ELECTION,  12. 

Horeau  y.  Motz,  7  L.  C.  R.  147.     Followed. 
See  TUTOR  AND  MINOR,  1. 

Morln,  Patton  Y.,  16  L.  C.  R.  267.    Followed. 
See  WILL,  26. 

Montreal  Loan  &  Mortgage  Co.  y.  Fauteux,  3  Can.  S.  C.  R.  411.  Followed. 
See  PRACTICE,  10. 

Moss,  Eureka  Woollen  Mills  Co.  y.  11  Can.  S.  C.  R.  91.    Distinguished. 
See  .JURISDICTION,  63. 

Motz,  Moreau  y.,  7  L.  C.  R.  147.    Followed. 

.SVe  TUTOR  AND  MINOR,  1. 
North  DufTerin,  Bernardin  y.  19  Can.  S.  C.  R.  581.   Distinguished. 

See  MUNICIPAL  CORPORATION,  28. 

North  Shore  Ry.  Co.,  Pion  y.  14  App.  Cas.  612.    Followed. 

See  EXPROPRIATION,  10. 
O'Brien,  In  re,  16  Can.  S.  C.  R.  197.    Referred  to. 

See  CONTEMPT,  4. 

JURISDICTION,  107. 

O'Brien  y.  Cogswell,  17  Can.  S.  C.  R.  420.    Followed. 
See  ASSESSMENT  AND  TAXES,  24. 

O'Donnell,  Confederation  Life  Ass.  y.,  10  Can.  S.  C.  R.  92;  13  Can. 

S.  C.  R.  218.     Adhered  to.  ,     . 

.9c^  INSURANCE  LIFK,  7. 
Ontario  Bank  y.  Wilcox,  43  U.  C.  Q.  B.  460.     Distinguished. 

See  SALE  OF  GOODS,  16. 
O'Shea  Y.  O'Shea,  15  P.  D.  59.     Followed.  ,, 

■S.r  JimiSDICTION,  107. 
Patton  Y.  Morin,  16  L.  C.  R.  267.    Followed.  '        ^ 

See  WILL,  26. 
PInsonneault,  Brown  y.,  3  Can.  S.  C.  R.  102.    Overruled. 

.See  ASSIGNMENT,  0. 
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Pinsonneault,  Brown  v.,  3  Can.  S.  G.  R.  102.    Distinguished. 

See  TRUSTS  AND  TRUSTEES,  15. 
Pion  v.  North  Shore  Railway  Co.,  14  App.  Cas.  612.    Followed. 

See  EXPROPRIATION,  10. 

Porteous  y.  Reynar,  13  App.  Gas.  120.     UistingulBhed.  i  ,  i  ;,yO'f 
See  TRUSTS  AND  TRUSTEES,  16. 

Pratt,  Allan  v.,  13  App.  Gas.  780.    Referred  to.  .    i.iv»?i 

See  JURISDICTION,  5C. 

Providence  Washington  Insurance  Co.  v.  Corbett,  0  Can.  S.  C.  B.  256 
Approved. 
See  INSURANCE  MARINE,  16. 

Provincial  Ins.  Co.,  Robertson  v.,  3  All.  N.  B.  379.    Followed. 
See  INSURANCE  MARINE,  11. 

Queen  v.  The  Bank  of  Nova  Scotia,  11  Can.  S.  C.  R.  1. 

Sec  CROWN,  21,  32. 

Queen,  Brisebois  v.,  1">  Gun.  S.  C.  R.  421.     Referred  to. 
See  CRIMINAL  APPEAL,  13. 

Queen,  Hodge  Y.,  •.)  App.  Gas.  117.    Followed.     ' 

See  LEGISLATURE,  13.  rr 

Queen,  Jones  v.,  7  Can.  S.  C.  R.  570.    Followed. 

See  CONTRACT,  88.  i..„,  y    i;4 

Queen,  The,  y.  Lacombe,  ]3  L.  G.  Jur.  259.    Overruled. 
Sff  CRIMINAL  APPEAL,  13. 

Queen,  McGreevy  v.,  14  Can.  S.  G.  R.  735.    Followed. 
See  APPEAL,  20. 

Queen,  Severn  v.,  2  Can.  S.  C.  R.  70.     Distinguished. 
See  LEGISLATURE,  18. 

Queen's  County  (P.  E.  I.)  Election  Case,  20  Can.  S.  C.  R.  26 
SVe  ELECTION,  12.  .i   ., 

Queen,  The,  y.  Taylor,  30  U.  G.  Q.  B.  218.    Overruled. 

.Srt'LKGISLATURE,2.  ,=    ., 

R.  Y.  Faderman,  D.  C.  C.  572.    Approved.  i 

,S<y  CRIMINAL  APPEAL,  6. 

Reburn  v.  St.  Anne,  15  Can.  H.  C.  R.  92.     Distin^jiiislied. 
.Str  JURISDICTION,  98. 

Reed,  Levi  y.,  6  Can.  S.  C.  R.  482 
.Sec  DAMAGES,  23,  57. 

Reed,  Levi  v.,  0  Can.  S.  C.  R.  482 
,See  JURISDICTION,  56. 

Reed,  Levi  y.,  fl  Can.  S.  C.  R.  482. 
.SVe  JURISDICTION,  75. 
APPEAL,  53. 

Renaud,  Ex  parte,  1  Pugs.  (N.B.)  273 
.See  LEGISLATURE,  21. 


Followed. 


'Iff 


Wc;1j»" 
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Followed. 

f3 


Approved. 
Overruled. 
Followed. 

Diatinguislied. 
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Robertson  v.  Provincial  Insurance  Co.,  3  All.  N.  B.  379.    Followed. 
See  INSURANCE  MAKINE,  11. 

Rosenberger,  Grand  Trunk  Ry.  Co.  v.,  9  Can.  S.  V.  R.  311.    Followed. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  66. 
Ross  Y.  Torrance,  2  Legal  News,  186.    Overruled. 

See  TRUSTS  AND  TRUSTEES,  15. 
Reynar,  Porteous  v.,  13  App.  Cas.  120.     Distinguished. 

See  LEGISLATURE,  2P. 

Royal,  Mutual  Fire  Ins.  Co.,  Ballagh  v.,  5  Out.  App.  R.  87.     Approved. 

See  INSURANCE,  FIRE,  5. 
Ryan  y.  Ryan,  5  Can.  S.  C.  R.  187.    Followed.       ' 

Sc<^  POSSESSION,  10.  ,<i  •..••■ 

Rykert,  St.  John  y.,  10  Can.  S.  C.  R.  278.     Followed. 

.SV<;  INTEREST,  7.  '      v    .  ,.,-.:i 

Scott,  Macguire  y.,  7  L.  C.  R.  451.    Distinguished. 

SVt' PARTNERSHIP,  13.  •      ,-(  i 

Selkirk  Election  Case,  i  Can.  S.  C.  R.  494.     Followed. 
See  ELECTION,  23. 

Severn  v.  The  Queen,  2  Can.  S.  C.  R.  70.     Distinguished. 

See  LEGISLATURE,  18. 
Shaw  v.  St.  Louis,  8  Can.  S.  C.  R.  385.    Followed. 

See  JURISDICTION,  104. 

Shaw  V.  St.  Louis,  8  Can.  S.  C.  R.  385.     Distinguished. 
See  JURISDICTION,  71. 

Sherbrooke  v.  McManamy,  18  Can.  S.  C.  R.  594.     Followed. 
See  JURISDICTION,  93. 

Simmons,  Corporation  of  Yarmouth  v.,  L.  R.  10.  ch.  D.  518.     Followed. 

SV<.' ACCRETION,  1.  ^      !     /     ' 

Smith,  Graham  v.,  27  U.  C.  C.  P.  1.     Overruled. 
See  STOPPAGE  IN  TRANSITU,  1. 

Smith,  Young  v.,  Selkirk  Election  Case,  4  Can.  S.  C.  R.  494.    Followed. 
See  ELECTION.  23. 

Stanstead  Election  Case,  20  Can.  S.  C.  R.  12.    Followed. 
See  !■  LECTION,  40. 

Stephens  v.  McArthur,  19  Can.  S.  C.  R.  446.    Followed. 
See  ASSIGNMENT,  24. 

St.  Anne,  Reburn  v.,  '5  Can.  S.  C.  R.  92.     Distinguished. 
See  JURISDICTION,  98. 

St.  John  V.  Rykert,  10  Can.  S.  C.  R.  278.     Followed. 
See  INTEREST.  7. 

St.  Louis,  Shaw  v.,  8  Can.  S.  C.  R.  385.     Followed. 
See  JURISDICTION,  104. 

St.  Louis,  Shaw  v.,  8  Can.  S.  C.  R.  385.     Distinjjuished,  '•    ' 

See  JURISDICTION,  71. 
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Sweeny  y.  Bank  of  Montreal,  12  Can.  S.  C.  E.  661 ;  12  App.  Cas.  617. 
Referred  to  and  Followed. 

See  TRUSTS  AND  TRUSTEES,  14,  18,  23. 
Taylor,  Queen  v.,  36  U.  C.  Q.  B.  218.    Over-ruled.        v •  /.  i 

See  LEGISLATURE,  2. 

Toronto  &  Nipissing  Ry.  Co.,  Brown  v.,  26  U.  C.  C,  P.  206.    Over-ruled, 
i      .  See  RAILWAYS  AND  RAILWAY  COMPANIES,  29. 

-,, , '  Torrance,  Ross  v.,  2  Lej^'al  News,  186.    Over-ruled.        .      .   .  -. 

''     ,  See  LEGISLATURE,  20. 

r  Yalin  v.  Langlols,  3  Can.  S.  C.  R.  1 ;  a  App.  Cas.  115.    Followed. 

;,  I  See  PARLIAMENT  OF  CANADA,  8.  .,  ,,,,,..    .. 

'* .  Varennes.  Yercheres  v.,  19  Can.  S.  C.  R.  365.    Followed.      :J  .         .j. . 

See  JURISDICTION,  93,  98. 

Yercheres  Y.  Varennes,  19  Can.  S.  C.  R.  365.    Followed.     •"•■'■ 
•  See  JURISDICTION,  93,  98. 

Yillage  of  Yarennes,  County  of  Yercheres  v.,  19  Can.  S.  C.  R.  365. 

"'      '  Followed. 

See  JURISDICTION,  98. 

[  „.  Yogel  Y.  Grand  Trunk  Ry.  Co.,  11  Can.  S.  C.  R.  612.    Distinguished. 

],.  ,  See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

,  -.    > .       Wheeler  y.  Black,  14  Can.  S.  C.  R.  242.     Referred  to.    , ,  .  , ,  ^ ,  , 
.See  JURISDICTION,  87. 

Whittj,  DesBarres,  Doe  d.  v.,  1  Kerr,  N.  B.  595.     Approved.       /   ■ 
See  LIMITATIONS,  9.  . 

■  '  Whiting,  Hovey  y.,  14  Can.  S.  C.  R.  515.    Followed. 

'"  See  CHATTEL  MORTGAGE,  12.  ^       " 

Whishaw  Y.  Gilmour,  15  L.  C.  R.  177.     Approved. 

See  PRESCRIPTION,  1.  '--irf.'    •       ■   •• 

Wilcox,  Ontario  Bank  y.,  43  U.  C.  Q.  B.  460.    Distinguished. 
,    .   ..  See  SALE  OF  GOODS,  16. 

Wilson,  Commercial  Bank  y.,  3  E.  &  A.  Rep.  257.    Disoussed, 
See  CHATTEL  MORTGAGE,  18.  .-   .,  ,j^. .  .i.; 

YlfolfT,  McCall  Y.,  13  Can.  S.  C.  R.  130.     Distinguished.        >-:!'.^'v       /: 
See  CHATTEL  MORTGAGE,  12. 

WolfT,  HcCall  Y.,  13  Can.  S.  C.  R.  130.     Approved  and  distinguished. 

f''  -        See  CORPORATION,  30. 

':  Young  Y.  Smith  (Selkirk  Election  Case),  4  Can.  S.  C.  R.  494.    Followed. 

"!,'    '  See  ELECTION,  23. 
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